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JUDGES 

OF  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THB 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 


HdiL  OLTWR  WBNBELL  HOLMES,  Olrcnlt  Justice Washington,  O.  C 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Providence.   R.  L 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge Portland.  Mo. 

Hon.  FRANCIS  C.  LOWBLL,  Circuit  Judgo.... • Boiton,  Mass. 

Hon.'CLARBNCB  HALE,  District  Judge,  Maino PorUand,  Mo. 

Hon.  FREDERIC  DODOE,  Dlitrlct  Judgo,  Massachusotts Boston,  Mass. 

Hon.  BDOAR  ALDRICH,  District  Judgo,  Now  Hampshire Littleton,  N.  H. 

Hon.  ARTHUR  U  BROWN,  District  Judgo.  Rhode  Island Providence  R.  L 


SECOND  CIRCUIT. 


Hob.  RUFUS  W.  PBCKRAM,  Circuit  Justice • Washington,  D.  0. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Alhanj,  N.  Y. 

Hon.  B.  HENRY  LACOMBB,  Circuit  Judgo New  York.  N.  Y. 

Hon.  WILLIAM  K.  TOWNSEND,  Circuit  Judgo New  Haven,  Conn. 

Hon.  ALFRBD  0.  COXB,  Circuit  Judgo UUca,  N.  Y. 

Hon.  JAMBS  P.  PLATT,  District  Judge,  Connoctlout • Hartford,  Conn. 

Hon.  EDWARD  B.  THOMAS,  DUtrict  Judgo,  B.  D.  Now  York Brooklyn,  N.  Y. 

Hon.  QEORGB  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  OBORQB  B.  ADAMS,  District  Judge.  8.  D.  Now  York New  York,  N.  Y. 

Hon.  OEOROE  C.  HOLT,  District  Judgo,  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

,  HOYT  H.  WHEELER,  District  Judge,  Vermont Brattlel)oro,  Vt 


THIRD  CIRCUIT. 


Hon.  HENRY  B.  BROWN,  Circuit  Justice Washington,  D.  0. 

Hon.  ICARCUS  W.  ACHESON.  Circuit  Judge PlttBburgh,  Pa. 

Hon.  OEOROE  M.  DALLAS.  Circuit  Judge PhlladelphU,  Pa. 

Hon.  OEOROE  GRAY,  Circuit  Judge Wilmington,  Del. 

liX  F.  (Ill) 
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Hon.  EDWARD  O.  BRADFORD,  Distrlot  Judge,  Delaware Wilmington,  Del. 

Hon.  WILLIAM  M.  ULNNINO,  District  Jndge,  New  JerMj Trenton,  N.  J. 

Hen.  JOSEPH  CROSS,  Diatrlct  Judge,  New  Jersey BUsabetli,  N.  J. 

Hon.  JOHN  B.  McPHBRSON,  District  Judge,  B.  D.  PennsylTanU Philadelphia,  Pa. 

Hon.  JAMES  B.  HOLLAND,  District  Judge,  B.  D.  Pennsylvania Philadelphia,  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD,  District  Judge,  M.  D.  Penn87lTanU..8eranton,  Pa. 
Hon.  JOSEPH  BUFFINOTON,  District  Judge,  W.  D.  PennsylTsnU Pittsburgh,  Pa. 


FOURTH  CIRCUIT. 

Hon.  MBLYILLB  W.  FULLER,  Circuit  Justice Washington,  D.  a 

Hen.  NATHAN  GOFF,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge... Asheyllle.  N.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  PURNBLL,  District  Judge.  B.  p.  North  Carolina Raleigh,  N.  G. 

Hon.  JAMBS  B.  BOYD.  District  Judge,  W.  D.  North  Carolina Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLBT,  District  Judge,  B.  and  W.  D.  South  Car.  .Charleston,  S.  a 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  B.  D.  VirglnU Richmond,  Ya. 

Hon.  HENRT  CLAT  McDOWBLL,  District  Judge,  W.  D.  VirglnU Lynchburg,  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge,  N.  D.  West  Virginia Philippl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  8.  D.  West  Virginia Bramwell.  W.  Va. 


FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  a 

Hon.  DONA.  PARDEE,  Circuit  Judge AUanta,  Ga. 

Hon.  A.  P.  Mccormick,  circuit  judge DaUas.  Tez. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge Huntavllle,  Ala. 

Hon.  TUOICAS  GOODE  JONES,  District  Judge,  M.  and  N.  D.  Alabama... Montgomery,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNE,  District  Judge,  N.  D.  Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge,  N.  D.  GeorgU AtlanU,  Ga. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia Macon,  Ga. 

Hon.  CHARLES  PARLANCE,  District  Judge,  B.  D.  LoulBiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  E.  BRYANT,  District  Judge,  B.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Ft.  Worth,  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  &  D.  Texas Houston,  Tez. 

Hon.  THOMAS  S.  MAXEY,  District  Judgi    W.  D.  Texas Austin,  Tez. 


SIXTH  CIRCUIT. 


Hon.  JOHN  M.  HARLAN.  Circuit  JuaUce Washington,  D.  C. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamazoo,  Mich. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Judge CinclnnaU,   Ohla 

Hon.  ANDREW  M.  J.  COCHRAN,  DUtxlct  Judge,  E.  D.  Kentucky Maysrille,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky LoulsvUle,  Ky. 

Hon.  HENRY  H.  SWAN,  District  Judge,  B.  D.  Michigan Detroit,  Mich. 

Hon.  GEOHGB  P.  WANTY.  DLstrict  Judge,  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  AUGUSTUS  J.  RICKS.  DUtrlct  Judge,  N.  D.  Ohio CleveUnd,  Ohio. 

Hon.  ROBERT  W.  TAYLER,  District  Judge,  N.  D.  Ohio Cleveland.  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  S.  D.  Ohio CinclnnaU,  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  E.  and  M.  D.  Teo^^ssee.... Chattanooga,  Tenn. 
Hon.  JOHN  B.  McCALL,  District  Judge,  W.  D.  Tennessee ^ Memphis,  Tenn.. 
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SEVENTH  CIRCUIT. 

Hem.  WILLIAM  R.  DAY,  Clrcait  JusUce Waahlncton,  D.  a 

Hon.  PBTER  8.  0R08SCUP,  Clrcait  Judge.... Ghioaffo,  HI. 

Hon.  FRANCIS  B.  BAKER,  Circuit  Judge IndlanapoUt,  Ind. 

Hon.  WILLIAM  H.  SBAMAN,  Circuit  Judge Shebojgan,  Win. 

Hon.  CHRISTIAN  C.  KOHL8AAT,  Circuit  Judge Chicmgo,  HI. 

Hon.  KBNB8AW  M.  LANDIS.  District  Judge,  N.  D.  Illinois Chicmgo,  IIL 

Hon.  SOLOMON  H.  BBTHBA,  District  Judge,  N.  D.  Illinois Chicago,  HI. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  B.  D.  Illinois Urbana,  Hi. 

Hon.  J.  OTIS  HUMPHRBT,  District  Judge,  8.  D.  Illlttols Sprlngfleld,  III. 

Hon.  ALBERT  B.  ANDBRSON.  DlstHct  Judge,  Indiana Indianapolis.  Ind. 

Hon.  JOSBPH  Y.  QUARLB8,  District  Judge,  B.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHX7R  U  SANBORN,  District  Judge^  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BRBWBR.  Circuit  Justice Washington,  D.  0. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St.  Paul,  Minn. 

Hon.  WILLIS  VAN  DBVANTBR.  Circuit  Judge \ Chejenne,  Wyo. 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth.  Kan. 

Hon.  BLMBR  B.  ADAMS.  Clroait  Judge St.  Louis,  Mo. 

Hon.  JACOB  TRIBBER,  District  Judge,  B.  D.  Arkansas LltUe  Rock.  Ark. 

Hon.  JOHN  H.  ROGERS.  District  Judge.  W.  D.  Arkansas Ft.  Smith,  Ark. 

Hem.  MOSBS  HALLBTT.  District  Judge.  Colorado.^ Denver.  Colo. 

Hon.  ROBERT  B.  LEWIS.  District  Judge,    Colorado.* Denver.    Coto. 

Hon.  HBNRT  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresoo,  Iowa. 

Hon.  SMITH  McPHERSON.  District  Judge.  8.  D.  Iowa Red  Oak.  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge.  Kansas Topeka.  Kan. 

Hon.  WM.  LOCHREN.  District  Judge.  MinnesoU .....Minneapolis,  Minn. 

Hon.  PAGE  MORRIS.  District  Judge.  MinnesoU Duluth.  Minn. 

Hon.  GUSTAVUS  A.  FINKELNBURG.  District  Judge.  B.  D.  Missouri St.  Louis.  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City.  Mo. 

Hon.  W.  H.  MUNGBR,  District  Judge.  Nebraska Omaha.  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  Dakota Fargo.  N.  D. 

Hon.  JOHN  E.  CARLAND.  District  Judge,  South  Dakota Sioux  Falls,  8.  D. 

Hon.  JOHN  A.  MARSHALL.  District  Judge.  Utah Salt  Lake  City.  Utah. 

Hon.  JOHN  A.  RINER.  District  Judge.  Wyoming \ ,.  .Cheyenne.  Wyo. 

NINTH  CIRCUIT. 

Hon.  JOSBPH  McKENNA.  Circuit  Justice Washington.  D.  a 

Hon.  WM.  W.  MORROW.  Circuit  Judge San  Francisco.  CaL 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland,  Or. 

Hon.  BRSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  CaL 

Hon.  JOHN  J.  DB  HAVEN.  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  OLIN  WBLLBORN.  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  JAMES  H.  BEATTT,  District  Judge,  Idaho Boise  City,  Idaho. 

Hon.  WILLIAM  H.  HUNT,  District  Judge,  Montana Helena,  Mont. 

Hon.  THOMAS  P.  HAWLET.  District  Judge.  Nevada Carwn  City.  Nev. 

Hon.  CHARLES  B.  WOLVBRTON.  District  Judge.  Oregon Portland,  Or. 

Hon.  EDWARD  WHIT80N.  District  Judge.  B.  D.  Wsshington. .  •.  •  • Spokane,   Wash. 

Hon.  CORNELIUS  H.  HANFORD,  District  Judge,  W.  D.  Washington Seattle.  Wash. 

^Resigned  April  1,  IMl  •Appointed  April  lA,  IMM. 
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AbBer  Doble  Oo.»  Pdton  Water  Wheel  Oo. 

V.  (c.  c.) eei 

Agnew  T.  Haymes  (0.  G.  A.) 681 

A.     Harvey's     Sods    Mfg.    Ck>.,    Iroqnofs 

Tranap.  Go.  y.  KX  a  A.) 046 

A^  Gold  Min.  Go.,  Uinta  Tonnel,  Biin.  ft 

Traivp.  Go.V.  (G.  a  A.)....'. 068 

A.  Klipatein  ft  Go.  y.  Grant  (G.  a  A.)  . . . .     72 

AJex,  fi^  re  (D.  a) 488 

Alexander  D.  Shaw  ft  Go.  y.  United  SUtee 

(C.  a) 469 

AUen  y.  Lake  (G.  a) 694 

Almy,  Gotton  y.  (G.  G.  A.) 868 

American  Brake  Beam  Co,  y.  FvaigB  (G.  G. 

A.)  928 

American  Bridge  Go.  of  New  York,  Bainom 

y.  (a  av. 179 

American  Blectric  Go.,  Western  Tel.  Mfg. 

Co.y.  (G.  a) 998 

American    Featherbone    Go.    y.    Warren 

Paatherbone  Go.  (a  a  A.). 666 

American  Featherbone  Go.,  Warren  Feath- 
erbone Go.  y.  (G.  G.  A.) 618 

American  Unseed  Go.  y.  Heins  (G.  G.  A.) .  46 
American  Oak  Leather  Go.,  Ghicago  Motor 

Vehide  Go.  y.  (G.  a  A.) 618 

American  Postal  Machhies  Go.,  Internation- 
al Foetal   Supply  Go.  of  New  York  y. 

(a  a) 969 

American  Sandstone  Brick  Machinery  Go., 

Buffalo  Sandstone  Brick  Go.  y.  (O.  0.)...  211 
Ammons     y.     Bnmswick-Balke-Gollender 

Oow  (C.  a  A.) 670 

Anderson,  First  Nat  Bank  y.  (a  C  A.). . .  926 
Arrighi,  Denyer  ft  R.  G.  R.  Go.  y.  (G.  C  A.)  67 
A.  Steinhardt  ft  Bro.,  United  States  y.  (0. 

a)   494 

Baglin  y.  Gnsenier  Go.  (G.  G.  AO 497 

Bainom  y.  American  Bridge  Go.  of  New 

York   (G.  G.) 179 

Baird,  First  Nat  Bank  y.  (a  a  A.) 862 

Bank  of  Hayelock  y.  Western  Union  Tel. 

Go.  (G.  G.  A.) 622 

Barber  Asphalt  Pay.  Go.  y.   Denyer   (G. 

a  A.)   69 

Barrett  Mackenxie  y  (a  a  A.) 964 

Bates  Mach.  Go.,  The,  Bates  Mfg.  Go.  y. 

(C.G.) 213 

Bates  Mf^.  Go.  y.  The  Bates  Mach.  Go.  (G. 

a) 218 

Bear  y.  (Alcago  Great  Western  R.  Go.  (G. 

a  A.)...r: 26 

Been  y.  Chicago,  M.  ft  St  P.  R.  Go.  (G.  G. 

A.) 967 

Benjamin  Electric  Mfg.  Go.  y.  Dale  Go. 

(CTc.) 989 
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Philadelphia  Rapid  Transit  Go. 


Page 

,      _,  1020 

Bishop  Go.  y.  Shelhorse  (G.  G.  A.) 648 

Blazoeseck  y.  Remington  ft  Sherman  Go. 

(G.  GJ 1022 

Bohn,  Yonng  y.  (a  G.) 471 

Bonker,  The  Samnel  B.  (D.  O.)  480 

Bragg  Mfg.  Go.  y.  New  York  (G.  a) 118 

Bramblety.  Daris  (G.  G.  A.) 776 

Brandvold,  Tower  Lumber  Go.  y.  (G.  G.  A.).  919 

Brew  y.  Gochran  (a  C.) 469 

Brown,  United  States  y.  (G.  a) 423 

Brumby  y.  Jones  (a  a  A.) 818 

Brunswick-Balke-Golltfider    Co.,    Ammons 

y.  (G.  a  A.) 670 

Buchanan,   Connecticut   Fire   Ins.   Co.    y. 

(G.  a  A.) 877 

Buchanan,    National    Fire    Ins.    Go.    y. 

(G.  C.  A.) 877 

Buchsbaum,  In  re  (D.  C.) 221 

Buffalo  Sandstone  Brick  Go.  y.  American 

Sandstone  Brick  Machinery  Co.  (G.  G.)..  211 
Bullock    Blectric    Mfg.    Go.    y.    Grockei^ 

Wheeler  Co.  (G.  G.) 101 

Burman,  Kansas  Union  Life  Ins.  Go.  y. 

(a  a  A.) 886 

Caldwell  y.  United  States  (0.0.) 487 

Cameron  ft  Go.  y.  Campbell  (G.  G.  A.) .  • . .     32 

Campbell,  The  Gordon  (D.  C.) 486 

Campbell  y.  Golden  Cycle  Min.  Go.  (G.  G. 

A.)  610 

Campbell,  Wm.  Cameron  ft  Go.  y.  (G.  C.  A.)    32 

Carroll,  Mellor  y.  (C.  G.) 992 

G.  G.  Taft  Co.  y.  Century  Say.  Bank  (C. 

G.  A.)  869 

Central  Foundry  Go.  y.  Goughlin  (G.  C.  A.)  91 
Century  Say.  Bank,  C.  C.  Taft  Co.  y.  (G.  C. 

A.)   369 

Chadwick  y.  United  States  (CCA.) 226 

Charmbur?  y.  Walden  (G.  G.) 878 

Chicago,  B.  ft  Q.  R.  Co.,  Colorado  Eastern 

R.  Co,  y.  (C.  0.  A.) 898 

Chicago  Great  Western  R.  Co.  y.  Grotty 

{0.0.  A.) 913 

Chicago  Great  Western  R.  Co.  y.   Smith 

(a  C.  A.)  930 

Chicago  Great  Western  R.  Co.,  Bear  y. 

(a  G.   A.) 26 

Chicago  Great  Western  R.  Co.,  Intei^tate 

Commerce    Commission    y.,    two    cases 

(C.  C.) 1008 

Chicago,   M.  ft   St   P.   R.   Co.,   Beers  y. 

(C.  C.  A.) 967 

Chicago,  M.  ft  St  P.  R.  Co.,  Haggerty  y. 

(a  0.  A.) 966 
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Pace 
Chicago,  M.  ft  St  P.  R.  Co.,  South  Dakota 

Cent.  R.  Co.  ▼.  (C.  C.  A.) 678 

Chicago   Motor  Vehicle  Co.   y.   American 

Oak  Leather  Co.  (C.  C.  A.) 618 

Chicago,  St  P.,  M.  ft  O.  R.  Co.,  Rickerd 
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OASES 

ARGXTED  AND  DETERMINED 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


STURGISS  T.  GORBIN  et  al. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    Noyember  2,  1905.1 

No.  603. 

1.  Bankbuptct— Sales  of  Phopbbtt— PowBas  of  Coubt. 

A  court  of  bankruptcy  has  power  to  order  the  sale  of  any  property 
of  a  bankrupt  clear  of  Incumbrances,  and  also,  in  its  discretion,  to  ap- 
point commissioners  to  make  the  sale;  there  being  no  requirement  that 
such  sales  shall  be  made  by  the  trustee. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  6,  Cent  Dig.  Bankruptcy,  f  358.] 

2.  Saue — Settino  aside  Sale — Gboxjkds. 

A  sale  of  property  of  a  bankrupt,  made  at  a  public  auction,  under  an 
order  of  the  court  in  which  there  was  neither  fraud  nor  mistake,  should 
not  be  set  aside  merely  on  an  offer  by  an  unsuccessful  bidder  of  an 
advanced  price,  amounting  to  no  more  than  4  per  cent,  above  the  sale 
price;  but  the  purchaser  in  such  case  is  entitled  to  a  confirmation. 

[Bd.  Note.— For  cases  In  point,  see  vol.  6,  Cent  Dig.  Bankruptcy,  §  378.1 

8.  Sahe — Review  of  Obdee. 

An  order  of  a  district  court  In  bankruptcy,  setting  aside  a  sale  of  prop- 
erty and  directing  a  resale,  is  not  reviewable  on  petition  to  superintend 
and  revise  until  after  the  resale  has  been  made  and  confirmed. 

[Ed.  Note. — Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  C.  A.  9.] 

Petition  for  Revision  of  the  Proceedings  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  West  Virginia,  at 
Clarksburg,  in  Bankruptcy. 

B.  M.  Ambler  and  A.  Leo  Weil,  for  petitioner. 

Hector  M.  Hitchings  and  Reese  Blizzard,  for  respondents. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  WADDILL, 
District  Judges. 

GOFF,  Circuit  Judge.    In  April,  1904,  the  Morgantown  Tin  Plate 
Company  was  duly  adjudged  a  bankrupt.    Application  for  an  order 
of  sale  of  the  property  of  the  bankrupt  was  made  before  the  referee 
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in  bankruptcy,  and  was  by  him  refused.  A  second  application  was 
made  to  him  for  such  order,  which  was  again  refused.  Thereupon, 
by  proper  proceedings,  this  action  of  .the  referee  was  reviewed  by  the 
District  Court  for  the  Northern  District  of  West  Virginia.  That 
court,  reversing  the  action  of  the  referee,  directed  a  sale  of  the  bank- 
rupt's property,  consisting  of  a  tin  plate  plant  at  Morgantown,  W. 
Va.,  clear  of  all  liens,  incumbrances,  and  claims.  To  make  such  sale 
the  court  appointed  two  commissioners,  and  gave  them  specific  in- 
structions for  their  government  relating  to  the  sale  of  said  property. 
This  action  of  the  court  in  directing  said  sale,  and  in  not  directing 
the  trustee  in  bankruptcy  to  make  it  if  ordered,  is  complained  of  here 
as  error. 

By  virtue  of  the  decree  of  the  court  below,  the  commissioners 
proceeded  to  sell  said  property,  offering  it  at  public  auction  on  March 
16,  1905,  continuing  the  sale  until  the  following  day,  when  they 
"knocked  it  down"  to  one  John  G.  Frazer  at  the  price  of  $154,000, 
When  this  sale  came  before  the  District  Court  for  confirmation,  the 
petitioner,  George  C.  Sturgiss,  submitted  to  the  court  an  offer  of 
$160,000  for  the  property,  together  with  a  statement  of  the  circum- 
stances attending  the  public  sale  which  had  caused  him  to  cease 
bidding,  and  to  mistakenly  allow  the  property  to  be  knocked  down  to 
Frazer.  Upon  considering  the  petition  of  Sturgiss  and  his  objections 
to  the  confirmation  of  the  sale  to  Frazer,  as  also  his  offer  of  $160,- 
060,  the  court,  Frazer  not  objecting,  sustained  the  objections  to  the 
sale  of  March  16th,  and,  as  all  the  parties  who  had  bid  on  the  prop- 
erty were  present  in  court,  in  person  or  by  attorney,  and  did  not  ob- 
ject, the  court  directed  a  resale  to  take  place  then  and  there  at  the 
bar  of  the  court,  the  bidding  to  be  started  with  the  offer  made  by 
Sturgiss.  Accordingly  the  property  was  again  offered,  and  was  sold 
in  the  presence  of  the  court  to  Sturgiss  for  $200,200.  The  commis- 
sioners afterwards,  on  April  4,  1905,  when  the  matter  of  the  con- 
firmation of  this  sale  to  Sturgiss  was  before  the  court,  reported 
that  since  said  sale  they  had  received  from  M.  G.  Palliser,  for  whom 
one  of  the  commissioners  was  counsel,  a  bid  of  $208,000  for  the  prop- 
erty, and  at  that  time  the  said  bidder  and  his  counsel  asked  the  court 
not  to  confirm  the  sale  of  March  30th,  but  to  offer  the  property 
again  at  an  upset  bid  of  $208,000.  This  application  for  a  resale  was 
opposed  by  Sturgiss,  who  then  offered  to  comply  fully  witfe  the  terms 
of  his  purchase,  but  the  court  overruled  his  objection,  and  directed 
a  resale.  The  objection  of  Sturgiss  to  the  decree  of  resale  was  noted 
in  the  order  of  the  court,  and  due  notice  was  then  given  by  him  of  an 
appeal  and  petition  for  review  by  this  court.  The  resale  so  directed 
was  at  once  made,  the  bidding  commencing  at  the  offer  of  $208,000 
made  by  Palliser,  and  being  knocked  down  to  the  said  John  G. 
Frazer  at  the  price  of  $220,000,  after  Sturgiss  had  bid  as  much  as 
$219,900  for  the  same.  This  sale  was  subsequently,  by  a  decree  of 
the  court  below,  duly  confirmed,  over  the  protest,  objections,  and  ex- 
ceptions of  said  Sturgiss.  This  action  of  the  court  in  setting  aside 
the  sale  of  said  property  to  Sturgiss,  in  directing  a  resale  of  it,  and 
in  afterwards  confirming  the  sale  to  Frazer,  is  alleged  in  the  petition 
for  review  to  be  error. 
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The  order  of  the  court  below  directing  a  sale  of  the  property  clear 
of  all  liens,  claims,  and  incumbrances  was,  under  the  circumstances, 
a  wise  exercise  of  judicial  discretion,  being  such  action  as  the  bank- 
rupt act  contemplates  and  provides  for  in  those  instances  where  the 
nature  and  location  of  the  property  makes  it  desirable,  in  the  in- 
terest of  the  creditors,  that  the  same  be  sold  as  soon  as  practicabiv. 
The  act  does  not  require  that  such  sales  shall  be  made  by  the  trustee 
in  bankruptcy,  and  while  ordinarily  it  will  likely  be  best  and  more 
convenient  that  such  official  conduct  such  sales,  still  there  are  doubt- 
less many  cases  in  bankruptcy  where  it  is  entirely  proper  for  the 
court  to  exercise  its  undoubted  right  to  designate  the  officer  it 
wishes  to  conduct  the  sale  it  is  authorizing;  such  designation  being 
other  than  the  trustee.  There  is  nothing  in  the  record  before  us 
indicating  that  the  court  below,  in  appointing  its  commissioners 
of  sale,  exercised  its  discretion  improvidently,  thereby  militating 
against  the 'interests  of  either  the  bankrupt  or  the  creditors.  This 
contention  is  without  merit. 

We  come  now  to  the  consideration  of  the  insistence  that  there  was 
error  in  the  decree  directing  that  the  sale  to  Sturgiss  be  set  aside, 
and  that  the  property  be  again  offered  at  auction  to  the  highest  bid- 
der. The  sale  to  Sturgiss  had  been  made  under  the  provisions  of  the 
order  of  court  directing  the  same,  had  been  conducted  in  the  pres- 
ence of  the  court,  and  had  been  consummated  after  due  notice  to  the 
bidders  and  the  amount  offered  had  been  given  to  all  concerned,  and 
therefore,  unless  good  cause  was  shown,  the  same  should  have  been 
confirmed.  The  advance  offer  of  $7,800  was,  of  itself  under  the  cir- 
cumstances attending  the  purchase  by  Sturgiss,  not  sufficient  to  war- 
rant the  setting  aside  of  the  sale.  A  sale  made  under  a  judicial  de- 
cree will  not,  when  no  misunderstanding  existed  among  the  bidders, 
and  when  no  fraud  is  shown,  be  set  aside  for  mere  inadequacy  of  price, 
unless  such  inadequacy  is  so  gross  as  fairly  to  raise  a  presumption 
of  fraud.  The  practice  of  opening  biddings  and  of  setting  aside  sales 
made  during  the  progress  of  judicial  proceedings  should  not  be 
encouraged,  as  it  is  not  conducive  to  the  interests  of  litigants,  and  . 
it  tends  to  shake  public  confidence  in  the  validity  and  finality  of 
judicial  sales,  and  to  unduly  prolong  litigation.  A  purchaser  at 
a  judicial  sale,  who  has  complied  with  the  terms  thereof,  or  who 
shows  his  willingness  and  ability  so  to  do,  is  not  only  entitled  to 
the  protection  of  the  court,  but  as  a  party  to  the  proceeding,  made 
such  by  his  purchase,  is  so  situated  as  to  be  entitled  to  the  court's 
decree  of  confirmation,  in  the  absence  of  the  inadequacy,  fraud,  or 
mistake  before  alluded  to. 

The  Supreme  Court  of  the  United  States,  speaking  through  Mr. 
Justice  Bradley,  in  Graffam  v.  Burgess,  117  U.  S.  180,  191,  6  Sup.  Ct. 
686,  692,  29  L.  Ed.  839,  said: 

"In  this  country  Tjord  Eldon's  vtews  were  adopted  at  an  early  flay  by  the 
courts,  and  the  rule  has  become  almost  universal  that  a  sale  will  not  be  set 
aside  for  inadequacy  of  price,  unless  the  inadequacy  be  so  great  as  to  shock  the 
conscience  or  unless  there  be  additional  circumstances  against  its  fairness ;  be- 
ing very  much  the  rule  that  has  always  prevailed  in  England  as  to  setting 
aside  sales  after  the  master's  report  had  been  confirmed." 
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Mr.  Justice  Brewer»;;ipeakinc^  for  the  same  court  in  Pewabic  Min- 
ing Company  v.  Mason^l46.  U.  S.  849,  366,  12  Sup.  Ct.  887,  888,  36 
L.Ed.  732,  said: 

"The  question  in  this  case  is  whether  the  master's  sale  shall  stand.  It  may 
be  stated  generally  that  there  is  a  measure  of  discretion  in  a  court  of  equity, 
both  as  to  the  manner  and  conditions  of  such  a  sale,  as  well  as  to  ordering  or 
refusing  a  resale.  The  chancellor  will  always  make  such  provisions  for  notice 
and  other  conditions  as  will  in  his  Judgment  best  protect  the  rights  of  all  in- 
terested, and  make  the  sale  most  profitable  to  all ;  and  after  a  sale  has  once 
been  made,  he  will,  certainly  before  confirmation,  see  that  no  wrong  has  been 
accomplished  in  and  by  the  manner  in  which  it  was  conducted.  Yet  the  pur- 
pose of  the  law  is  that  the  sale  shall  be  final ;  and  to  Insure  reliance  upon  such 
sales,  and  induce  biddings,  it  is  essential  that  no  sale  be  set  aside  for  trifiing 
reasons,  or  on  account  of  matters  which  ought  to  haye  been  attended  to  by  the 
complaining  party  prior  thereto." 

The  property  so  sold  to  Sturgiss  had  previously  been  offered  for 
sale,  at  which  time  the  highest  bid  secured  was  $154,200.  The  bid 
by  Sturgiss,  at  which  it  was,  in  the  presence  of  the  court,  knocked 
down  to  him,  was  $200,200.  The.  offer  of  an  additional  and  higher 
bid,  on  which  the  court  below  acted  when  it  refused  to  confirm  the 
sale  to  Sturgiss,  was  for  $208,000.  The  advance  in  the  bid,  it  thus 
appears,  was  less  than  4  per  cent,  on  the  sum  at  which  it  had  been 
sold  to  Sturgiss.  The  acceptance  of  this  belated  bid  was,  we  think, 
under  the  circumstances  attending  said  sale,  a  mistake.  This  offer 
was  made  by  a  party  interested  in  the  proceeds  of  the  sale,  one  who 
was  thoroughly  familiar  with  all  the  incidents  connected  with  it,  who 
was  well  advised  as  to  the  value  of  the  property,  and  wlio  had  him- 
self been  an  unsuccessful  bidder  dtiring  one  of  the  times  at  which  the 
property  had  been  offered  for  sale.  There  is  an  entire  absence  of 
fraud ;  in  fact  no  intimation  of  its  existence  is  made.  It  is  not  shown 
that  any  mistake  or  misunderstanding  existed  among  the  bidders 
concerning  the  property  itself,  or  the  terms  under  which  the  sale 
was  made.  The  additional  offer  was  not  of  such  a  character  as 
would  demonstrate  inadequacy  of  price,  or  justify  a  refusal  to  con- 
^  firm.  If  a  judicial  sale  has  been  fairly  conducted,  as  was  the  sale  we 
now  consider,  the  rights  of  the  purchaser  should  be  protected,  not 
only  because  it  is  his  due,  but  also  for  the  purpose  of  protecting 
such  sales  from  the  evil  and  chilling  influences  of  instability  and 
doubt.  , 

The  petitioner  has  followed  the  practice  as  established  by  the  Su- 
preme Court  of  Appeals  of  West  Virginia  relating  to  questions  of 
this  character.  Under  that  practice,  he  was  not  entitled  to  an  appeal 
to  this  court  until  after  the  resale  ordered  by  the  court  below  had 
been  made  and  confirmed.  With  this  practice  we  are  in  accord. 
Kable  v.  Mitchell  et  al.,  9  W.  Va.  492;  Childs  v.  Kurd  et  al.,  25  W. 
Va.  530 ;  National  Bank  of  Kingwood  v.  Jarvis  et  al.,  26  W.  Va.  785. 

We  conclude  that  the  court  below  erred  in  refusing  to  confirm  the 
sale  of  March  30,  1905,  to  George  C.  Sturgiss  for  the  sum  of  $200,- 
200,  and  we  hold  that  the  order  of  resale  made  April  4,  1905,  and  all 
proceedings  had  thereunder,  should  be  vacated  and  set  aside.  This 
cause  is  remanded,  with  directions  that  such  further  proceedings  be 
had  as  will  carry  out  the  views  herein  expressed,  and  as  will  con- 
firm the  sale  so  made,  as  aforesaid,  to  said  petitioner. 
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IDx  parte  DIO& 

(Clrcnlt  Oourt  of  Appeals,  Ninth  Circuit    October  2,  lOOQ.) 

No.  1,236. 

Indians — Intboducino    Liquob   into   Indian   CouNTar— Police   Powbb   of 
United  States. 

The  police  power  of  the  United  States  can  only  be  exercised  where 
the  legislative  authority  of  Congress  excludes  territorially  all  state 
legislation,  and  where  the  United  States  has  conyeyed  under  its  land 
laws  lands  within  a  state  ceded  to  it  by  an  Indian  tribe,  and  such  lands 
haire  passed  into  the  ownership  of  individuals  and  a  municipality  of  the 
state  which  has  been  formed  thereon,  they  are  no  longer  subject  to  the 
provisions  of  Rev.  St  §  2139,  as  amended  by  Act  Jan.  80,  1897,  c.  109, 
29  Stat  506,  making  it  an  offense  to  introduce  liquor  into  the  Indian 
country ;  nor  can  that  law  be  retained  in  force  over  such  lands  by  agree- 
ment with  the  Indians  In  the  contract  or  treaty  of  cession,  the  police 
power  of  the  state  to  regulate  the  sale  of  liquor  thereon  being  exclusive. 

On  Application  for  Writ  of  Habeas  Corpus. 

George  W.  Tannahill  and  F.  E.  Fogg,  for  petitioner. 
N.  M.  Ruick,  U.  S.  Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  petitioner  was  convicted  in  the 
United  States  District  Court  for  the  Northern  Division  of  Idaho  at  the 
May  term,  1905,  upon  an  indictment  charging  him  with  the  crime  of  in- 
troducing intoxicating  liquors  into  the  Indian  country,  to  wit,  into  and 
upon  the  Nez  Perce  reservation,  in  the  county  of  Nez  Perce,  in  the  state 
of  Idaho,  in  violation  of  section  2139  of  the  Revised  Statutes  of  the 
United  States,  as  amended  by  the  act  of  January  30,  1897,  c.  109,  29 
Stat.  506.  The  petition  for  the  writ  of  habeas  corpus  and  certiorari 
was  presented  to  this  court  during  its  recent  session  in  Seattle,  and  after 
consideration  a  writ  of  certiorari  was  directed  to  issue  returnable  at 
Portland,  to  bring  up  a  transcript  of  the  record  and  proceedings  in  the 
case. 

The  petitioner  challenges  the  jurisdiction  of  the  trial  court  on  the 
ground  that  the  act  of  the  petitioner,  which  is  made  the  basis  of  the 
charge,  namely,  that  he  introduced  intoxicating  liquors  into  the  Indian 
country,  was  not  committed  in  the  Indian  country,  but  in  the  village 
of  Cul  de  Sac,  a  municipal  corporation  organized  under  the  laws  of  the 
state  of  Idaho.  The  petitioner  is  a  Umatilla  Indian,  who  has  received  an 
allotment  of  land  in  severalty. 

The  act  of  January  30, 1897,  provides  as  follows : 

"That  any  person  who  shall  sell,  give  away,  dispose  of,  exchange,  or 
barter  any  malt,  spirituous,  or  vinous  liquor  of  any  kind  whatsoever,  or  any 
essence,  extract  bitters,  preparation,  compound,  composition,  or  any  article 
whatsoever,  under  any  name,  label,  or  brand,  which  produces  intoxication, 
to  any  Indian  to  whom  allotment  of  land  has  been  made  while  the  title 
to  the  same  shall  be  held  in  trust  by  the  government,  or  to  any  Indian  a 
ward  of  the  government  under  charge  of  any  Indian  superintendent  or  agent, 
or  any  Indian,  Including  mixed  bloods,  over  whom  the  government,  through 
Its  departments,  exercises  guardianship,  and  any  person  who  shall  Introduce 
or  attemnt  to  Introduce  any  malt,  spirituous,  or  vinous  liquor.   Including 


Digitized  by 


Google 


6  141  FBDBBAL  BEPORTBB. 

beer,  ale,  and  wine,  or  any  ar4ent  or  Intoxicating  liquor  of  any  kind  what- 
soever, into  the  Indian  country,  which  term  shall  Include  any  Indian  allot- 
ment while  the  title  to  the  same  shall  be  held  in  trust  by  the  government,  or 
while  the  same  shall  remain  inalienable  by  the  allottee  without  the  con- 
sent of  the  United  States,  shall  be  punished  by  Imprisonment  for  not  less 
than  sixty  days,  and  by  a  fine  of  not  less  than  one  hundred  dollars  for  the 
first  offense  and  not  less  than  two  hundred  dollars  for  each  offense  there- 
after: Prorlded,  however,  that  the  person  convicted  shall  be  committed 
until  fine  and  costs  are  paid.  But  it  shall  be  a  sufi^clent  defense  to  any 
charge  of  Introducing  or  attempting  to  introduce  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquors  into  the  Indian  country,  that  the  acts  charged 
were  done  under  authority,  in  writing,  from  the  War  Department  or  any 
officer  duly  authorized  thereunto  by  the  War  Department."    29  Stat.  506. 

Act  Feb.  8,  1887,  c.  119,  24  Stat.  388,  authorized  the  President  to  al- 
lot lands  in  severalty  to  Indians  on  the  various  reservations,  whenever 
in  his  opinion  any  reservation  or  any  part  thereof  would  be  advanta- 
geous for  agricultural  and  grazing  purposes.  Section  6  of  the  act  pro- 
vided as  follows : 

"That  upon  the  completion  of  said  allotments  and  the  patenting  of  the 
lands  to  said  allottees,  each  and  every  member  of  the  respective  ba'nds  or 
tribes  of  Indians  to  whom  allotments  have  been  made  shall  have  the  bene- 
fit of  and  be  subject  to  the  laws,  both  civil  and  criminal,  of  the  State  or 
Territory  in  which  they  may  reside;  and  no  territory  shall  pass  or  enforce 
any  law  denying  any  such  Indian  within  its  jurisdiction  the  equal  pro- 
tection of  the  law.  And  every  Indian  born  within  the  territorial  limits  of 
the  United  States  to  whom  allotments  shall  have  been  made  under  the  pro- 
visions of  this  Act,  or  under  any  law  or  treaty,  and  every  Indian  born 
witbin  the  territorial  limits  of  the  United  States  who  has  voluntarily  taken 
up.  within  said  limits,  his  residence  separate  and  apart  from  any  tribe  of 
Indians  therein,  and  has  adopted  the  habits  of  civilized  life,  and  every 
Indian  in  Indian  Territory,  is  hereby  declared  to  be  a  citizen  of  the  United 
States,  and  is  entitled  to  all  the  rights,  privileges,  and  immunities  of  such 
citizens,  whether  said  Indian  has  been  or  not,  by  birth  or  otherwise,  a  mem- 
ber of  any  tribe  of  Indians  within  the  territorial  limits  of  the  United  States 
without  in  any  manner  impairing  or  otherwise  aflTecting  the  right  of  any 
such  Indian  to  tribal  or  other  property."    24  Stat.  390. 

Pursuant  to  this  act,  the  President  authorized  negotiations  with  the 
Nez  Perce  Indians  in  Idaho  for  the  cession  to  the  United  States  of  cer- 
tain of  their  lands  in  that  state,  and  thereupon  an  agreement  was  entered 
into  between  commissioners  of  the  United  States  appointed  for  that  pur- 
pose and  the  principal  men  and  other  male  adults  of  the  tribe  for  such 
cession.  This  agreement  was  dated  May  1, 1893.  It  provides  in  article 
1  for  the  cession,  relinquishment,  and  conveyance  to  the  United  States 
by  the  Nez  Perce  Indians  of  all  their  claim,  right,  title,  and  interest 
in  and  to  all  the  unallotted  lands  within  the  limits  of  the  Nez  Perce  Res- 
ervation, saving  and  excepting  certain  described  tracts  of  land  which 
are  retained  by  the  Indians.     It  is  provided  in  article  9  as  follows : 

"It  Is  further  agreed  that  the  lands  by  this  agreement  ceded,  those  re- 
tained, and  those  allotted  to  the  said  Nez  Perce  Indians,  shall  be  subject, 
for  a  period  of  twenty-five  years,  to  all  the  laws  of  the  United  States  pro- 
hibiting the  introduction  of  intoxicants  into  the  Indian  country,  and  that  the 
Nez  Perce  Indian  allottees,  whether  under  the  care  of  an  Indian  agent  or  not. 
shall,  for  a  like  period,  be  subject  to  all  the  laws  of  the  United  States  pro- 
hibiting the  sale  or  other  disposition  of  intoxicants  to  Indians."  Act  Aug.  15, 
1894,  c.  290,  28  Stat.  330. 
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It  is  under  the  terms  of  this  agreement  contained  in  article  9  that 
the  petitioner  is  charged  with  having  introduced  intoxicating  liquors  into 
the  Indian  country.  The  village  of  Cul  de  Sac  is  located  upon  the  land 
ceded  by  the  Indians  to  the  United  States,  about  seven  or  eight  miles 
from  the  exterior  boundary  of  the  Indian  school  reservation,  and  no 
reservation  or  any  part  of  a  reservation  used  for  government  purposes 
or  for  Indian  purposes  is  within  the  boundaries  of  such  village.  Prior 
to  the  transaction  involved  in  this  case  the  title  to  the  lands  upon  which 
the  village  of  Cul  de  Sac  is  located  had  passed  from  the  United  States 
by  patent  under  the  townsite  laws  to  the  probate  judge  of  Nez  Perce 
county,  Idaho,  in  trust  for  the  inhabitants  of  the  village. 

There  is  no  question  as  to  the  plenary  authority  of  Congress  over 
the  tribal  relations  of  the  Indians.  Such  authority  has  been  exercised 
by  Congress  from  the  beginning,  and  the  power  has  always  been  deemed 
a  political  one,  not  subject  to  be  controlled  by  the  judicial  department 
of  the  government.  Lone  Wolf  v.  Hitchcock,  187  U.  S.  565,  23  Sup. 
Ct.  216,  47  L.  Ed.  299.  But  the  question  involved  in  the  present  case 
does  not  relate  to  the  tribal  affairs  of  the  Nez  Perce  Indians.  The 
question  is  whether  Congress  can  break  up  the  tribal  relations  of  these 
Indians,  allot  lands  to  the  individual  Indians  in  severalty,  give  them 
the  benefit  of  and  make  them  subject  to  the  laws,  both  civil  and  crimi- 
nal, of  the  state  of  Idaho,  make  them  citizens  of  the  United  States  and 
declare  them  entitled  to  the  rights,  privileges,  and  immunities  of  such 
citizens,  open  the  lands  which  they  have  ceded  to  the  United  States  to 
settlement  under  the  land  laws  of  the  United  States,  provide  for  the  con- 
veyance of  such  lands  to  individuals  and  municipal  corporations,  and 
still  retain  over  such  lands  the  police  power  prescribed  in  article  9  of 
the  agreement  of  May  1,  1893,  with  the  Nez  Perce  Indians,  providing 
that  for  a  period  of  25  years  all  the  laws  of  the  United  States  prohibiting 
the  introduction  of  intoxicating  liquors  into  the  Indian  country  shall 
be  applicable  to  such  lands?  We  do  not  think  that  Congress  can  re- 
serve or  exercise  such  police  power  within  the  territorial  limits  of  a 
state.  The  police  power  of  the  United  States  can  only  be  exercised 
where  the  legislative  authority  of  Congress  excludes  territorially  all  state 
legislation.  United  States  v.  De  Witt,  9  Wall.  41,  45,  19  L.  Ed.  593 ; 
Slaughter  House  Cases,  16  Wall.  36,  64,  21  L.  Ed.  394. 

The  late  case  entitled  Matter  of  Heff,  197  U.  S.  505,  25  Sup.  Ct.  506, 
49  L.  Ed.  848,  was  a  petition  to  the  Supreme  Court  of  the  United  States 
for  a  writ  of  habeas  corpus.  The  petitioner  had  been  convicted  of  sell- 
ing liquor  to  an  Indian,  a  member  of  the  Kickapoo  Tribe,  who  had  re- 
ceived an  allotment  of  a  patent  of  land  under  the  provisions  of  the  act 
of  February  8,  1887.  It  was  claimed  in  that  case,  as  in  this,  that  this 
was  in  violation  of  the  act  of  January  30,  1897.  The  Supreme  Court, 
speaking  of  the  limitation  of  the  police  power  of  the  general  govern- 
ment in  such  a  case,  said : 

"In  this  Republic  there  1«  a  dual  system  of  government — national  and 
state.  Each  within  its  own  domain  is  supreme,  and  cri-  **i  the  chief  func- 
tions of  this  court  is  to  preserve  the  balance  between  them,  protecting  each 
In  the  powers  it  possesses  and  preventing  any  trespass  thereon  by  the  other. 
The  general  police  power  is  reserved  to  the  states,  subject,  however,  to  the 
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limitatloD  that  in  its  exercise  the  state  may  not  trespass  upon  the  rights 
and  powers  vested  in  the  general  government.  The  regulation  of  the  sale 
of  Intoxicating  liquors  is  one  of  the  most  common  and  significant  exercises 
of  the  police  power.  And,  so  far  as  it  is  an  exercise  of  .the  police  power, 
it  is  within  the  domain  of  state  Jurisdiction." 

The  court  says  further : 

"We  are  of  the  opinion  that  when  the  United  States  grants  the  privileges 
of  citizenship  to  an  Indian,  gives  to  him  the  benefit  of  and  requires  him  to 
be  subject  to  the  laws,  both  civil  and  criminal,  of  the  state,  it  places  him 
outside  the  reach  of  police  regulations  on  the  part  of  Congress;  that  the 
emancipation  from  federal  control  thus  created  cannot  be  set  aside  at  the 
Instance  of  the  government  without  the  consent  of  the  individual  Indian  and 
the  state;  and  that  this  emancipation  from  federal  control  is  not  affected 
by  the  fact  that  the  lands  it  has  granted  to  the  Indian  are  granted  subject 
to  a  condition  against  alienation  and  incumbrance,  or  the  further  fact  that  it 
guaranties  to  him  an  interest  in  tribal  or  other  property." 

This  was  said  with  respect  to  a  sale  of  liquor  to  an  Indian,  over 
whom  it  was  said  the  general  government  had  parted  with  its  guardian- 
ship, and  it  was  held  that  the  court  had  no  jurisdiction  of  the  offense 
charged.  In  the  present  case  the  sale  of  liquor  was  made  in  a  munici- 
pal territory  clearly  within  the  jurisdiction  of  the  state,  and  outside  the 
jurisdi.ction  of  the  United  States.  With  respect  to  such  a  case,  the 
court,  in  the  Case  of  Heff ,  supra,  said : 

"It  will  not  be  doubted  that  an  act  of  Congress  attempting  as  a  police 
regulation  to  punish  the  sale  of  liquor  by  one  citizen  of  a  state  to  another 
within  the  territorial  limits  of  that  state  would  be  an  invasion  of  the  state*s 
Jurisdiction,  and  could  not  be  sustained,  and  it  would  be  immaterial  what 
the  antecedent  status  of  either  buyer  or  seller  was.  There  is  in  these  police 
matters  no  such  thing  as  a  divided  sovereignty.  Jurisdiction  is  vested 
entirely  in  either  the  state  or  the  nation,  and  not  divided  between  the  two." 

This  statement  of  the  law  by  the  Supreme  Court  we  think  disposes 
of  the  present  case. 

It  is  urged  on  behalf  of  the  United  States  that  the  protection  of  the 
Indians  afforded  by  the  agreement  of  May  1,  1893,  is  necessary  to  pro- 
tect them  from  the  deplorable  consequences  resulting  from  the  liquor 
traffic,  that  the  state  does  not  assume  to  regulate  such  traffic  in  that 
territory,  and  that,  in  default  of  a  law  prohibiting  the  sale  of  intoxicat- 
ing liquors  to  these  Indians,  their  degradation  and  ruin  will  soon  be  com- 
plete. It  is  undoubtedly  the  duty  of  the  white  man  to  protect  the  Indian 
from  this  consuming  vice,  and  there  can  be  no  question  as  to  the  necessi- 
ty for  prohibitory  legislation  in  this  regard.  But  the  courts  cannot  sup- 
ply such  legislation,  or  enforce  agreements  beyond  their  jurisdiction. 
This  argument  should  be  addressed  to  the  Legislature  of  the  state,  which 
will  undoubtedly  perform  its  duty  in  this  respect. 

It  follows  that  the  District  Court  of  Idaho  did  not  have  jurisdiction 
of  the  offense  charged  in  the  indictment,  and  therefore  the  petitioner 
is  entitled  to  his  discharge  from  imprisonment ;  and  it  is  so  ordered. 
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H.  HAGKFELD  ft  CO.,  Limited,  T.  UNITED  STATES. 

(Circuit  Ck)iirt  of  Appeals,  Ninth  Circuit    October  2,  1905.) 

No.  1,004. 

1.  Wbit  of  Ebbos — Designation  of  Pasties. 

That  a  writ  of  error  designates  the  parties  as  plaintiff  and  defendant, 
following  the  title  of  the  cause  in  the  court  below,  is  not  a  fatal  error, 
but  merely  a  clerical  mistake,  which  does  not  affect  the  right  to  prose- 
cute the  proceedings  for  review. 

2.  Aliens — Ditties  and  Uabtlitibs  of  Shifownkbs — ^Esoafb  of  Immigbants 

FBOM  Inspection  Officers. 

The  duty  imposed  on  the  owners,  masters,  and  agents  of  ships  bringing 
alien  immigrants  to  a  port  of  the  United  States  by  Act  March  3,  1891. 
c  551,  K  a  10,  26  Stat  1085,  1086  [U.  S.  Comp.  St  1001,  pp.  1298,  1299], 
to  "adopt  due  precautions  to  prevent  the  landing  of  any  alien  immigrant 
at  any  place  or  time  other  than  that  designated  by  the  insp^*tloD 
officers,"  and  to  detain  such  immigrants  as  may  be  rejected  on  board 
until  they  are  returned,  does  not  make  a  shipowner,  master,  or  agent  an 
Insurer  of  the  safe-keeping  of  alien  immigrants  while  detained  for  inspec- 
tion In  the  custody  of  Inspection  officers  at  a  place  on  land  designated 
by  such  officers,  and  they  cannot  be  convicted  of  a  violation  of  such 
provisions,  because  of  the  escape  of  immigrants  while  so  held  without 
their  fault  or  negligence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Hawaii. 

J.  E.  Foulds  and  Kinney,  McClanahan  &  Bigelow,  for  plaintilBF  in 
error. 

Robert  W.  Breckens,  U.  S.  Atty.  (Edward  E.  Cushman,  Sp.  Asst- 
Atty.  Gen.,  of  counsel),  for  the  United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge.  The  writ  of  error  in  this  case  is  taken 
from  judgments  of  convictions  in  12  separate  criminal  informations^ 
filed  by  the  United  States  district  attorney  in  the  United  States  District 
Court  for  the  District  of  Hawaii,  which  were  all  consolidated  for  the 
purpose  of  trial. 

Each  information  contained  two  counts — ^the  first  alleging,  in  proper 
form,  that  on  the  21st  day  of  December,  1902,  the  defendant  (plaintiff 
in  error  in  this  court),  as  agent  of  the  steamship  Coptic,  did  negligently 
permit  to  be  landed  a  certain  named  alien  Japanese  immigrant,  contrary 
to  the  provisions  of  section  8  of  the  Act  of  Congress  of  March  3,  1891, 
entitled  "An  act  in  amendment  to  the  various  acts  relative  to  immigra- 
tion and  the  importation  of  aliens  under  contract  or  agreement  to  per- 
form labor"  (26  Stat  1085,  c.  551  [U.  S.  Comp.  St.  1901,  p.  1298]) ;  and 
the  second  count  alleging  that  defendant,  on  the  same  date,  did  neg- 
lect to  detain  on  said  vessel  the  same  named  alien  immigrant,  contrary 
to  the  provisions  of  section  10  of  the  same  act.  Verdicts  of  guilty  were 
rendered  by  the  jury  upon  both  counts  in  each  information,  and  in  each 
case  judgment  was  rendered  by  the  court  against  defendant  for  $100 
on  the  first  count  and  $300  on  the  second  count 
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The  defendant  in  error  moves  the  court  to  dismiss  the  writ  of  error 
because  the  parties  in  the  writ  are  described  as  the  "United  States  of 
America,  plaintiff,  and  H.  Hackfeld  Co.,  Ltd.,  a  corporation,  defendant, 
and  neither  of  them  designated  as  plaintiff  in  error  or  defendant."  The 
names  of  the  parties  were  given  under  the  title  of  the  court  below,  and 
the  failure  to  designate  them  as  the  title  appears  in  this  court  is  not  a 
fatal  error;  at  most,  it  would  be  a  mere  clerical  mistake.  The  point 
made  is  too  technical  to  merit  serious  consideration. 

A  motion  to  strike  out  certain  portions  of  the  testimony  is  subject 
to  the  same  suggestion.  If  the  motion  to  strike  out  were  granted,  it 
would  not  affect  the  result,  because  the  bill  of  exceptions  contains  the 
essential  points  necessary  to  determine  whether  certain  rulings  made 
by  the  court  were  correct  or  not.  The  record  is  a  very  lengthy  one,  and 
it  is  wholly  unnecessary  to  give  more  than  a  brief  synopsis  of  the  facts. 

Section  8  of  the  act  under  consideration  provides : 

"That  upon  the  arrival  by  water  at  any  place  within  the  United  States  of 
any  alien  immigrants  it  shall  be  the  duty  of  the  commanding  officer  and  the 
agents  of  the  steam  or  sailing  vessel  by  which  they  came  to  report  the  name, 
nationality,  last  residence,  and  destination  of  every  such  alien,  before  any  of 
them  are  landed,  to  the  proper  inspection  officers,  who  shall  thereupon  go 
or  send  competent  assistants  on  board  such  vessel  and  there  inspect  all  such 
aliens,  or  the  inspection  officers  may  order  a  temporary  removal  of  such 
aliens  for  examination  at  a  designated  time  and  place,  and  then  andl  there 
detain  them  until  a  thorough  inspection  is  made.  But  such  removal  shall 
not  be  considered  a  landing  during  the  pendency  of  such  examination. 
♦  ♦  ♦  During  such  inspection  after  temporary  removal  the  superintendent 
shall  cause  such  aliens  to  be  properly  housed,  fed,  and  cared  for,  and  also, 
in  his  discretion,  such  as  are  delayed  in  proceeding  to  their  destination  after 
inspection.  ♦  ♦  ♦  It  shall  be  the  duty  of  the  aforesaid  officers  and  agents 
of  such  vessel  to  adopt  due  i)recautions  to  prevent  the  landing  of  any  alien 
immigrant  at  any  place  or  time  other  than  that  designated  by  the  Inspection 
officers,  and  any  such  officer  or  agent  or  person  in  charge  of  such  vessel  who 
shall  either  knowingly  or  negligently  land  or  permit  to  land  any  alien 
immigrant  at  any  place  or  time  other  than  that  designated  by  the  inspec- 
tion officers  shall  be  deemed  guilty  of  a  misdemeanor.*' 

The  plaintiff  in  error  was  the  agent  of  the  steamship  Coptic.  The 
immigrants  in  question  arrived  upon  said  steamship  at  Honolulu  from 
the  Orient  December  18,  1902.  The  record  shows  that  they  were  con- 
veyed from  the  steamship  to  Quarantine  Island  for  inspection  by  sur- 
geons of  the  marine  hospital  service,  acting  tmder  orders  from  the  im- 
migration department.  It  also  appears  that  subsequent  to  the  medical 
examination  and  the  finding  of  a  report  adverse  to  the  immigrants,  but 
prior  to  the  examination  and  order  of  deportation  made  by  the  immi- 
gration inspectors,  the  immigrants  escaped  from  Quarantine  Island. 
Two  days  after  the  escapes  were  made,  the  immigration  inspector  issued 
his  order,  refusing  the  immigrants  in  question,  with  about  40  others 
who  had  not  escaped,  a  landing. 

The  following  letter  was  admitted  in  evidence : 

"Immigration  Service,  Port  of  Honolulu,  T.  H.,  January  14th,  1902. 

"Dr.  L.  E.  Gofer,  Chief  Quarantine  Office,  Honolulu,  T.  H.— Sir:  In  view 
of  the  number  of  Asiatic  immigrants,  arriving  at  this  port,  on  every  ship 
from  the  Orient,  we  find  it  utterly  impossible  with  the  limited  force  of  this 
office,  to  make  proper  inspection  of  such  immigrants,  as  Is  required  by  the 
Immigration  laws,  during  the  time  these  ships  usually  remain  In  port,  and 
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that  the  most  convenieDt  and  practicable  plan  of  handling  them  la  to  limply 
check  off  all  arriving  steerage  passengers,  and  send  them,  tor  subsequent  ex- 
amination, to  some  place  of  detention.  As  is  well  known  to  you,  and  I 
believe  by  the  Treasury  Department  also,  the  steamship  companies  bringing 
these  people  here  have  no  place  of  detention  at  all  suited  for  such  large 
numbers;  their  only  provision  being  for  the  detention  of  such  as  may  be 
held  after  inspection,  seldom  exceeding  five  or  six  at  a  time.  I  am  obliged, 
therefore,  to  ask  that  vro  be  permitted  to  continue  sending  such  immigrants 
to  Quarantine  Island,  where  they  can  be  properly  detained  until  the  inspec- 
tion Is  completed. 

"Respectfully,  Joshua  K.  Brown,  Immigration  Inspector." 

•  ♦••♦♦♦ 

"Q.     After  this  the  Inspection  of  Immigrants  continued  at  Quarantine 
Island? 
"A.  Continued  as  before;  never  ceased  In  fact" 

The  record  shows  that  the  immigrants  who  were  taken  to  the  island 
for  inspection  were  placed  under  guards  selected  and  controlled  by  the 
officers  of  the  government.  The  wages  of  the  guards,  and  the  cost  of 
their  maintenance  and  of  the  immigrants,  were  paid  by  the  steamship 
company,  as  is  required  by  section  10.  It  will  be  noticed  that  the  escape 
occurred  while  the  immigrants  were  in  the  custody  of  the  inspection 
officers,  after  the  removal  from  the  steamship  at  a  point  and  place  that 
was  designated  by  the  inspection  officer  for  the  purpose  of  examination, 
and  were  there  detained  by  the  inspection  officers,  and  were  under  their 
control  at  the  time  of  the  escape. 

It  was  not  shown  that  the  plaintiff  in  error  did  not  "adopt  due  pre- 
cautions to  prevent  the  landing  of  any  alien  immigrant  at  any  place  or 
time  other  than  that  designated  by  the  inspection  officers."  The  steam- 
ship company  could  not  be  held  guilty,  unless  it  be  the  law,  as  the  court 
below  virtually  held,  that  it  was  an  insurer  of  the  safety  of  the  immi- 
grants while  detained  in  the  custody  of  the  inspection  officers  of  the 
government.  We  do  not  think  that  section  8  of  the  act  is  susceptible 
of  any  such  construction. 

At  th^  close  of  the  testimony  the  court  instructed  the  jury  as  follows : 

"In  relation  to  the  first  count  of  these  informations,  I  instruct  you  that 
from  the  time  of  the  entrance  of  the  steamer  Coptic  into  the  harbor  of  Hono- 
lulu, upon  the  date  mentioned  in  the  said  informations,  until  the  final  com- 
pletion of  the  examination  of  these  alien  immigrants  by  the  proper  in- 
spection officers,  the  custody  of  -such  immigrants^  remained  in  the  ship,  not- 
withstanding that  they  may  have  been  removed  from  the  ship  for  the 
purposes  of  such  inspection.  In  the  language  of  the  statute,  this  'temporary 
removal  shall  not  be  considered  a  landing  pending  such  examination.'  It  is 
done,  as  was  shown  In  these  cases,  for  the  convenience  of  the  shipping  peo- 
ple, and  to  prevent  any  delay  in  the  completion  of  the  voyage  of  such  vessel 
at  its  terminal  point  in  California.  For  the  purposes  of  the  act  itself,  these 
immigrants  are  treated  as  being  still  on  board  the  vessel,  and,  until  they 
are  declared  to  be  lawfully  entitled  to  enter  the  United  States,  the  responsi- 
bility for  their  safekeeping  was  and  is  with  the  ship  or  Its  agent  under  the 
provisions  of  the  law.  They  cannot  be  relieved  from  this  responsibility  by 
claiming  or  proving  that  any  officer  or  any  employ^  of  the  United  States 
may  have  assumed  to  look  after  them.  ♦  *  ♦  i  instruct  you  further  that 
you  cannot  consider  any  attempt  on  the  part  of  the  defendant  to  prove  due 
care  on  Its  part  or  the  fact  that  due  care  was  exercised  to  prevent  the 
escape  of  any  of  these  immigrants.  Under  the  provisions  of  the  act  of 
Congress  upon  which  these  informations  are  based,  this  is  no  excuse.  The 
steamship  company  and  its  agent  took  the  risk,  when  these  Japanese  immi- 
grants were  brought  here,  that  they  might  be  among  the  prohibited  classes 
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and  that  they  might  escape  and  enter  the  country  nnlawfolly.  Nothing  will 
excuse  the  steamship  company  or  its  agent,  the  defendant  in  this  case,  but 
what  is  known  In  the  law  as  vis  major  (overwhelming  force)  or  inevitable 
accident,  and  neither  of  these  things  has  been  shown  in  these  cases." 

The  same  general  principles  were  again  emphasized  in  the  instructions 
given  with  reference  to  the  second  count  of  the  indictment  under  section 
10,  closing: 

*'I  therefore  instruct  you  that,  if  the  defendant  in  these  cases  has  not 
proven  to  your  satisfaction  that  these  immigrants  were  returned  to  the 
port  whence  they  came,  although  notified  of  their  rejection  by  the  proper 
inspection  officers,  then  your  verdict  should  be  guilty  under  the  second  count 
of  these  informations." 

The  theory  of  the  court  in  giving  the  instructions,  as  well  as  its  rul- 
ings during  the  trial,  as  shown  by  the  bill  of  exceptions,  was  based  upon 
the  principles  announced  by  Judge  Webb  in  Warren  v.  United  States, 
58  Fed.  559,  7  C  C.  A.  368,  which  case  has  been  expressly  overruled 
by  the  recent  decision  of  the  Supreme  Court  in  H.  Hackfeld  &  Company 
V.  United  States,  197  U.  S.  442,  451,  25  Sup.  Ct.  456, 459,  49  L.  Ed.  826. 
In  construing  the  provisions  of  the  act  under  consideration,  the  court 
said: 

"This  statute  imports  a  duty,  and,  in  the  absence  of  a  requirement  that 
it  shall  be  performed  at  all  hazards,  we  think  no  more  ought  to  be  required 
than  a  faithful  and  careful  effort  to  carry  out  the  duty  imposed." 

That  decision  shows  clearly  that  the  court  erred  in  following  the  War- 
ren Case,  and  in  charging  the  jury  as  above  stated. 

Upon  the  authority  of  Hackfeld  v.  United  States,  supra,  the  judgment 
of  the  District  Court  is  reversed,  and  the  court  below  instructed  to  dis- 
charge the  plaintiff  in  error. 


HENRY  CX)WELL  LIMB  &  CEMENT  CO.  V.  GLOBE  NAVIGATION  00^ 

Limited. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  2,  1905.) 

No.   1,170. 

Shippino— Contract  or  Aftreightment. 

A  contract  between  the  consignee  of  a  shipment  of  lime  and  the 
carrier  construed,  and  held  to  be  one  for  the  payment  of  a  bonus  above 
the  freight,  and  not  to  have  been  discharged  by  the  payment  of  the 
freight  at  the  usual  rate  by  the  consignor  and  its  acceptance  by  the 
carrier. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

The  appellee  was  the  libelant  in  the  court  below,  and  in  its  flbel  alleged 
that  on  or  about  May  1,  1903,  it  entered  into  an  agreement  with  the  appel- 
lant at  San  Francisco,  whereby  it  agreed  to  transport  to  the  port  of  San 
Francisco  from  Roche  Harbor,  in  Puget  Sound,  15,000  barrels  of  lime,  in 
consideration  of  which  the  appellant  agreed  to  pay,  in  addition  to  the  freight 
rate  which  theretofore  prevailed  between  the  parties,  a  bonus  of  5  cents  per 
barrel.  The  libel  proceeded  to  allege  performance  of  the  contract  by  the  ap- 
pellee by  means  of  its  steamship  Tampico.  The  answer  of  the  appellant  de- 
nied that  the  contract  was  made  with  reference  to  the  steamship  Tampico,  but 
alleged  that  it  was  made  with  reference  to  a  particular  vessel  only,  to  wit,  the 
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steamship  Enr^a,  and  upon  the  condition  that  the  loading  of  the  lime  should 
commence  between  the  7th\  and  10th  days  of  May,  and  that  the  lime  was  not 
transported  by  said  steamship,  nor  was  said  steamship  at  Roche  Harbor 
ready  for  loading  between  the  7th  and  10th  days  of  May.  EV>r  a  second  de- 
fense, the  appellant  alleged  that  on  or  about  the  14th  day  of  May,  1903,  the 
appellee  made  a  contract  with  the  Tacoma  &  Roche  Harbor  Lime  Ck)mpany, 
the  consignor  of.  the  lime,*  at  Roche  Harbor,  for  the  transportation  of  the 
lime  by  the  Tampico  at  a  freight  rate  of  30  cents  per  barrel  and  no  more, 
and  that  said  corporation  paid  the  appellee,  said  agreed  freight  rate.  On 
these  issues  testimony  was  taken,  and  thereupon  the  District  Court  found  for 
the  appellee  for  the  full  amount  sued  for. 

Olney  &  Olney,  for  appellant. 

Charles  Page,  Samuel  Knight,  and  W.  S.  Burnett,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

For  some  time  prior  to  the  transactions  out  of  which  the  suit  arose, 
the  appellant,  a  corporation  of  the  state  of  California,  had  business  deal- 
ings with  the  Tacoma  &  Roche  Harbor  Lime  Company,  a  corporation 
of  the  state  of  Washington,  from  which  it  purchased  lime,  with  an  un- 
derstanding that,  if  the  freight  exceeded  30  cents  per  barrel  from  Roche 
Harbor  to  San  Francisco,  the  excess  was  to  be  charged  back  to  the 
consignor.  The  appellee  was  a  corporation  having  its  principal  office 
at  Seattle  and  an  agent  at  San  Francisco.  It  owned  and  operated  three 
steamers,  the  Eureka,  the  Meteor,  and  the  Tampico,  all  of  the  same  gen- 
eral type,  speed,  and  carrying  capacity.  It  had  transported  a  number 
of  shipments  of  lime  for  the  appellant.  In  April,  1903,  through  its 
agent  in  San  Francisco,  Mr.  Rochester,  negotiations  with  the  appellant 
were  opened  for  the  transportation  of  15,000  barrels  of  lime.  The  car- 
rying capacity  of  the  steamers  was  considerably  greater  than  15,000 
barrels  of  lime,  and  to  complete  a  cargo  it  was  necessary  to  carry  other 
merchandise.  About  May  1st  Mr.  Rochester  secured  a  booking  of  a 
quantity  of  coal,  to  be  loaded  on  the  Meteor  at  Tacoma.  He  arranged 
with  Mr.  George,  manager  of  the  appellant,  for  the  transportation  of 
the  lime  in  conjunction  with  the  coal  cargo.  The  contract  is  shown  by 
a  letter  written  to  the  appellant  on  May  4,  1903,  by  Mr.  Rochester  on 
behalf  of  the  appellee,  which  contained  the  following :  * 

"Gentlemen :  As  per  our  conversation  with  Mr.  George  on  the  first  instant 
we  wired  our  Seattle  office  as  follows:  •Cowell  will  pay  5  cents  per  barrel 
bonus  on  lime.  This  must  be  kept  secret  from  McMlIlin.  Cowell  requests 
answer  by  telegram.'  To  this  we  receive  a  reply  on  the  2d:  *Will  accept 
your  offer  Cowell,  providing  this  is  clearly  understood.  Barring  contingencies 
loading  commencing  between  May  7th  and  May  10th.  Lime  following  as 
soon  as  possible  after  other  cargo  is  loaded.'  After  consulting  with  your 
Mr.  George,  over  the  long  distance  line  from  Santa  Cruz  this  moruing,  we 
have  telegraphed  Seattle  as  follows:  'Cowell's  manager  George  telephones 
from  Santa  Cruz  confirming  proposition  as  per  your  telegram  of  2d,  requests 
yon  notify  McMillin  immediately,  also  requests  making  loading  earliest  date 
possible.' " 

On  May  7,  1903,  the  lime  company  telegraphed  to  the  appellee  at 
San  Francisco  as  follows : 
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"Eureka  will  be  here  today.  Avoid  discussion  rate  there.  That  questioD 
settled  here." 

To  which  the  appellant  answered  on  May  8th : 

**We  beg  to  advise  you  that  we  have  already  closed  at  35-cent  freight  rate. 
On  the  11th  of  April  you  wired  us  that  her  rate  was  30  cents,  but  to  make 
the  best  rate  possible.  We  had  the  matter  up  with  Mr.  Roc1iester»  and  in 
order  to  get  him  to  send  her  at  all  we  had  to  make  a  35-cent  rate;  other- 
wise, he  would  not  send  her." 

On  May  7th,  the  lime  company  wrote  the  appellant : 

"We  have  definitely  engaged  the  Meteor  to  take  the  cargo  of  15,000  barrels 
of  lime  to  you,  and  they  promised  she  would  be  here  today.  ♦  ♦  ♦  We 
trust  that  you  have  not  considered  the  question  of  rate  with  Mr.  Rochester, 
as  we  are  handling  that  question  here  with  the  owners  of  the  vessel." 

To  this  the  appellant  answered  on  May  11th: 

"We  note  that  it  is  definitely  arranged  for  the  Meteor  to  take  15,000  bar- 
rels, and  we  trust  that  you  will  wire  us  when  she  sails,  which  we  hope  will 
be  soon.  We  did  make  the  rate  here  with  Mr.  Rochester  as  already  advised 
you,  but  he  simply  would  not  agree  to  take  the  cargo  unless  at  that  rate: 
and  after  ten  days*  delay,  while  he  tried  to  secure  other  cargo,  we  concluded 
that  it  was  better  to  pay  that  much  extra,  get  the  lime  here,  dispose  of  it. 
and  be  ready  for  another  lot" 

This  correspondence  effectually  disposes  of  the  contention  of  the  ap- 
pellant that  the  contract  to  pay  the  bonus  of  5  cents  per  barrel  applied 
only  to  the  Eureka.  Mr.  Rochester  in  his  testimony  denied  that  the 
contract  was  made  with  reference  to  any  particular  steamer,  and  testi- 
fied that  about  the  20th  of  April  the  Eureka  had  been  taken  off  the  line 
to  be  sent  to  Alaska.  The  correspondence  above  quoted  shows  that 
the  appellant's  agent  understood  that  the  contract  to  pay  the  bonus  was 
not  affected  by  the  fact  that  the  shipment  was  to  be  made  on  the  Meteor, 
instead  of  the  Eureka. 

The  principal  question  in  the  case  is  whether  or  not  the  contract  so 
made  to  pay  a  bonus  of  5  cents  per  barrel  was  canceled  by  the  arrange- 
ment which  was  made  between  the  lime  company  and  the  appellee  in  re- 
gard to  the  freight  rate  and  the  prepayment  of  the  freight  by  the  former. 
There  was  no  further  discussion  between  Mr.  George  and  Mr.  Roches- 
ter, the  respective  agents  of  the  appellee  and  the  appellant,  in  regard  to 
the  freight  rate  or  the  bonus,  until  after  the  ship  arrived  at  San  Francis- 
co with  her  cargo.  The  Meteor  had  been  found  to  be  in  a  disabled  con- 
dition, and  the  Tampico  had  been  substituted  in  her  place.  The  Tam- 
pico  began  her  coaling  at  Tacoma  on  May  13th,  and  began  loading  the 
lime  at  Roche  Harbor  on  the  15th.  She  completed  loading  her  cargo 
there  on  the  17th,  and  on  the  following  day  sailed  for  San  Francisco. 
In  the  meantime,  on  the  morning  of  the  12th,  Mr.  Rochester  telephoned 
to  Mr.  George  that  he  had  received  notice  that  the  Tampico  had  been 
substituted  for  the  Meteor,  and  would  sail  from  Tacoma  on  the  13th. 
In  answer  to  this  Mr.  George  made  no  objection,  nor  was  anything 
said  in  regard  to  the  bonus.  On  the  23d  the  Tampico  arrived  at  San 
Francisco,  and  the  appellee's  agent  presented  to  the  appellant  a  bill 
for  the  bonus  of  5  cents  per  barrel.  Payment  was  refused  on  the  ground 
that  the  freight  had  been  paid  at  Roche  Harbor.  The  correspondence 
which  followed  between  the  lime  company  and  the  appellant  shows  the 
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drcumstances  and  the  understanding  under  which  the  freight  was  paid 
at  Roche  Harbor.  The  lime  company  wrote  to  the  appellant  on  June 
2d: 

"Aa  we  have  written  to  yon  a  number  of  times,  the  agreed  rate  of  freight 
with  the  Globe  Navigation  Company  was  30  cents  per  barrel.  That  was 
prepaid,  and  we  have  our  receipt  for  same.  This  freight  matter  we  handled 
exclusively  with  that  company  direct,  and  there  can  be  no  possible  misunder- 
standing about  it  They  informed  us,  however,  as  we  wrote  you,  that  you 
had  offered  a  special  Inducement  of  5  cents  per  barrel  to  Mr.  Rochester  as 
a  private  matter  between  you  and  him  on  that  cargo.  We  simply  declined  to 
discuss  that  question,  referring  it  to  you  entirely,  as  we  knew  nothing  about 
it" 

It  is  clear  from  the  correspondence  that  the  lime  company,  in  prepay- 
ing the  usual  freight  rate  ok  the  lime,  did  so  to  protect  itself.  Under 
its  arrangement  with  the  appellant,  if  the  freight  rate  exceeded  30  cents 
per  barrel,  the  excess  was  to  be  charged  back  to  the  lime  company.  The 
lime  company  had  received  the  information  that  a  special  rate  had  been 
agreed  upon  in  San  Francisco.  It  was  evidently  apprehensive  that 
that  arrangement  might  result  in  a  charge  against  it.  It  was  unwilling 
to  assume  any  liability  in  regard  to  the  bonus  which  it  was  informed  had 
been  exacted  by  Mr.  Rochester.  It  left  the  parties  to  that  agreement 
to  adjust  the  liability  thereunder,  if  any  there  were.  The  contract  in- 
volved in  this  suit  had  nothing  to  do  with  the  freight  rate.  Nothing 
was  said  in  it  about  the  freight  rate.  It  was  purely  and  simply  a  con- 
tract for  a  bonus  in  addition  to  the  freight  rate.  It  was  the  freight  rate 
alone  that  was  paid  by  the  lime  company  at  Seattle.  How  can  it  be  said 
that  the  prepayment  of  the  usual  freight,  and  its  receipt  by  the  appellee, 
canceled  or  affected  the  original  contract  for  a  bonus  of  5  cents  per 
barrel  or  discharged  the  appellant  of  its  liability  therefor.  It  is  true 
that  as  early  as  May  7th,  the  lime  company  wired  the  appellant  to  avoid 
discussion  of  the  freight  rate,  and  said  that  that  question  would  be  set- 
tled at  Roche  Harbor.  But  nothing  was  done  in  pursuance  of  that  no- 
tice. No  readjustment  of  the  bonus  contract  was  made  at  San  Fran- 
cisco, nor  was  there  any  repudiation  of  the  agreement  to  pay  the  bonus. 
On  the  contrary,  the  appellant  answered,  informing  the  lime  company 
that  it  had  already  closed  the  contract  at  35-cent  freight  rate,  and  that 
in  order  to  get  the  cargo  sent  at  all  it  had  to  make  that  rate.  It  is  true 
that  in  its  communication  the  extra  5  cents  was  added  to  the  freight 
rate,  and  was  not  referred  to  as  a  bonus ;  but  the  reason  for  this  would 
seem  to  have  been  that  at  that  time  the  appellant  expected  the  lime  com- 
pany to  assume  liability  for  the  extra  5  cents  as  part  of  the  freight  rate. 

Nor  is  the  appellant  relieved  of  its  liability  under  the  contract  by 
the  fact  that  the  loading  of  the  lime  did  not  begin  between  May  7th  and 
May  10th.     The  proviso  in  the  contract  was  that : 

*'Barring  contingencies,  loading  commencing  between  May  7th  and  May  10th, 
lime  following  as  soon  as  possible  after  other  cargo  is  loaded." 

This  means  that  the  loading  of  the  other  cargo  was  to  begin  between 
May  7th  and  May  10th,  and  the  loading  of  the  lime  as  soon  as  possible 
thereafter,  all  subject,  however,  to  contingencies  that  might  cause  de- 
lay. Such  contingencies  arose.  The  Meteor  was  found  to  be  unsea- 
worthy,  and  was  by  the  inspectors  ordered  upon  the  dry  dock,  so  thai 
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the  loading  of  the  cargo  began  on  May  13th  and  the  loading  of  the  lime 
began  on  May  16th.  But  on  the  12th  the  appellant  received  notice  that 
the  loading  of  the  coal  would  not  begin  until  the  13th  and  made  no  ob- 
jection to  the  delay.  When  the  appellant  was  asked  for  payment  of 
the  5  c^nts  per  barrel  bonus,  liability  was  denied,  not  on  the  ground 
that  the  shipment  had  not  been  made  upon  the  Eureka,  nor  upon  the 
ground  of  the  delay  in  beginning  loading,  but  upon  the  ground  only 
that  the  freight  had  been  prepaid  at  Roche  Harbor. 

We  find  no  error  in  the  decree  of  the  District  Court,  and  it  is  accord- 
ingly affirmed. 


CONNERS  et  al.  v.  UNITEI>- STATES. 

(Circuit  Ck)iirt  of  Appeals,  First  Circuit    July  6,  1905.) 

No.  647. 

CONTBACTS — Change  in  Specifications  of  Building  Contract — Mode  of  Fix- 
ing Compensation. 

A  contract  for  the  construction  of  a  foundry  at  a  navy  yard  contained 
a  provision  that  if  during  the  progress  of  the  work  it  should  "be  deemed 
necessary  or  desirable"  by  the  United  States  to  make  any  changes  or 
modifications  in  the  plans  or  specifications  'affecting  th^  cost  of  the  work 
in  a  sum  exceeding  $300,  the  Increased  or  diminished  compensation  to 
be  paid  for  the  work  bhonld  be  assessed  by  a  board  of  naval  officers  ap- 
pointed for  the  purpose,  and  should  be  based  upon  the  actual  cost 
During  the  progress  of  the  work,  it  was  found  that  the  wood  called  for 
by  the  contract  and  required  to  be  fireproofed,  would  not  be  improved  by 
such  treatment  and  it  was  decided  to  omit  such  fireproofing,  and  a 
board  was  appointed,  who  assessed  the  decreased  cost  by  reason  of  such 
omission.  UM,  that  the  change  was  within  such  provision  of  the  con- 
tract and  that  the  assessment  made  thereunder  wds  conclusive  on  the 
parties,  and  excluded  the  jurisdiction  of  the  courts  over  a  controversy 
between  them  as  to  the  amount  to  be  deducted  from  the  contract  price. 

In  Error  to  the  District  Court  of  tiie  United  States  for  the  District 
of  Massachusetts. 

For  opinion  below,  see  130  Fed.  609. 

Hiram  P.  Harriman,  for  plaintiffs  in  error. 

William  H.  Garland  and  Guy  A.  Ham,  Asst.  U.  S.  Attys. 

Before  COLT  and  LOWELL,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

LOWELL,  Circuit  Judge.  This  was  a  petition  filed  under  the  pro- 
visions of  the  Tucker  Act  of  March  3,  1887,  c.  359,  24  Stat.  505  [U.  S. 
Comp.  St.  1901,  p.  752].  The  allegation  that  the  United  States  made 
a  contract  with  the  petitioners  was  in  substance  as  follows :  The  said 
Conners  thereupon  in  writing  offered  and  bid  to  do  the  work  for  the  sum 
of  $39,920,  and  if  the  railroad  was  omitted, -to  deduct  the  sum  of  $700, 
and  if  the  fireproofing  of  the  lumber  was  omitted,  to  deduct  the  sum  of 
$900 ;  all  said  options  being  parts  of  the  one  and  only  bid  of  your  peti- 
tioners, and  the  said  United  States  accepted  said  offer  and  bid,  and  omit- 
ted said  railroad  and  fireproofing.  The  United  States  pleaded  the  gener- 
al issue,  and  the  case  was  heard  in  the  Circuit  Court  upon  agreed  facts. 
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The  bill  of  exceptions,  indeed,  sets  out  that  there  was  "other  evidence 
introduced  before  the  court,"  but  from  the  last  paragraph  of  the  "agreed 
facts"  and  from  the  arguments  of  counsel  we  assume  that  this  other  evi- 
dence referred  to  a  matter  not  now  before  us.  The  learned  judge  made 
certain  findings  of  fact  and  rulings  of  law,  and  ordered  judgment  for 
the  United  States  on  the  ground  of  a  variance  between  pleadings  and 
proofs.  Having  seasonably  excepted  to  the  rulings,  the  petitioners  as- 
signed error:  (1)  That  the  Circuit  Court  erred  in  ordering  judgment 
for  the  United  States.  (4)  That  the  court  should  have  ruled  that  the 
acts  of  the  United  States  were  an  acceptance  of  the  proposal  of  the 
petitioners  to  complete  the  building,  omitting  railroad  and  fireproofing, 
for  $38,220.  (5)  That  the  court  should  have  ruled  that  the  acts  of  the 
United  States  were  an  acceptance  of  the  proposal  of  the  petitioners  to 
deduct  only  $900  if  fireproofing  was  omitted. 

The  learned  judge  found  as  a  fact  that  the  contract  alleged  in  the  peti- 
tion was  never  made.  His  finding  has  the  eflFect  of  the  verdict  of  a  jury, 
and  can  be  disregarded  only  if  there  was  no  competent  evidence  to  sup- 
port it.  U.  S.  V.  Clark,  96  U.  S.  37,  24  L.  Ed.  696.  Here  the  finding 
was  abundantly  sustained  by  the  evidence  set  out  in  the  agreeed  state- 
ment of  facts.  The  United  States  advertised  for  proposals  to  be  made  , 
according  to  certain  items,  one  of  which  was  for  foundry,  railroad,  and 
fireproofing,  a  second  for  foundry  and  fireproofing  without  railroad,  and 
still  a  third  for  foundry  without  railroad  or  fireproofing.  The  petition- 
ers made  bids  like  those  set  out  in  their  petition,  and  the  United  States 
accepted  the  bid  for  the  building  without  railroad,  but  with  fireproofing. 
A  written  contract,  in  which  all  previous  offers,  bids,  and  negotiations 
were  embodied  and  merged,  was  thereafter  executed.  That  the  fire- 
proofing was  subsequently  omitted,  under  a  clause  of  the  written  con- 
tract providing  for  changes,  or  by  reason  of  an  agreement  outside  the 
contract,  affords  no  evidence  of  the  acceptance  by  the  United  States  of 
the  petitioner's  original  third  bid.  It  follows  that  there  was  a  variance 
between  the  petition  and  the  proof. 

The  petitioners,  however,  now  contend  that,  as  the  case  was  heard 
upon  an  agreed  statement  of  facts,  the  pleadings  may  be  disregarded, 
and  an  award  made  to  the  petitioners,  if,  upon  the  facts  stated,  they  are 
entitled  to  recover  in  any  proceeding  within  the  jurisdiction  of  the  Cir- 
cuit Court.  This  contention  was  not  made  in  the  court  below,  and  has 
been  argued  to  this  court  only  upon  supplemental  briefs. 

In  a  submission  upon  an  agreed  statement  of  facts,  the  parties  may  in- 
sert in  the  submission  or  agreement  that  judgment  shall  be  entered 
without  regard  to  the  pleadings,  as  the  plaintiff  or  defendant  is  entitled 
to  prevail  in  any  form  of  pleadings.  See  Second  Religious  Society  v. 
Harriman,  125  Mass.  321.  And  the  same  result  may  be  reached  by 
statute.  See  Day  v.  Day,  100  Ind.  460.  In  the  absence  of  statute  and 
of  express  agreement,  a  general  submission  upon  agreed  facts,  without 
more,  has  been  held  to  require  a  judgment  for  the  party  who  would  pre- 
vail upon  the  merits,  had  the  plaintiff's  and  defendant's  rights,  as  shown 
by  the  agreed  facts,  been  presented  to  the  court  by  appropriate  plead- 
ings. West  Roxbury  v.  Minot,  114  Mass.  546 ;  Cushing  v.  Kenfield,  6 
Allen,  30f ;  Merrill  v.  Bullock,  106  Mass.  486 ;  Folger  v.  Columbian  Ins. 
141 F.— 2 
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Co.,  99  Mass.  267,  277,  96  Am.  Dec.  747;  Rogers  v.  Daniell,  8  Allen, 
343,  349 ;  Cleaveland  v.  Five  Cents  Savings  Bank,  129  Mass.  27,  32 ; 
Ellsworth  V.  Brewer,  11  Pick.  316 ;  McCue  v.  Whitwell,  156  Mass.  205, 
30  N.  E.  1134;  Snow  v.  Miles,  3  Cliff.  608,  610,  Fed.  Cas.  No.  13,146. 
In  these  cases  the  facts  were  agreed  and  stated  in  various  forms,  but 
the  court  treated  the  precise  form  of  submission  or  agreement  as  imma- 
terial, and,  under  a  general  submission  upon  agreed  facts  without  spe- 
cial stipulation,  gave  judgment  upon  the  merits  of  the  case  as  shown  by 
the  agreed  facts,  quite  irrespective  of  the  pleadings.  The  practice  is 
not  according  to  the  ordinary  course  of  the  common  law,  which  requires 
the  court  to  determine  issues  raised  by  pleadings,  but  it  is  established 
in  Massachusetts,  and  nothing  in  the  laws  of  the  United  States  or  in  the 
rules  of  the  federal  courts  is  shown  to  contravene  its  application  in  this 
district  to  the  trial  of  actions  at  law. 

The  case  at  bar  is  not  an  action  at  law.  The  proceedings  are  had  un- 
der the  Tucker  act,  above  mentioned.  Section  5  of  that  act  provides 
that  the  "petition  shall  set  forth  the  full  name  and  residence  of  the 
plaintiff,  the  nature  of  his  claim,  and  a  succinct  statement  of  the  facts 
upon  which  the  claim  is  based,  the  money  or  other  thing  claimed  or  the 
damages  sought  to  be  recovered,  and  praying  the  court  for  a  judgment 
or  decree  upon  the  facts  and  law."  The  material  parts  of  this  section 
are  similar  to  those  ordinary  provisions  of  practice  acts  or  rules  of  court 
which  regulate  the  plaintiff's  pleadings  in  law  or  equity.  Mass.  Rev. 
Laws,  c.  173,  §  6 ;  Mass.  Sup.  Ct.  Eq.  Rules,  20-23.  We  see  no  rea- 
son to  suppose  that  Congress  intended  to  attach  to  the  requirement  of  a 
petition  filed  under  the  Tucker  act  substantially  greater  importance  than 
belongs  to  the  pleadings  in  other  legal  proceedings.  It  is  to  be  noticed 
that  the  Tucker  act  contains  many  expressions,  assimilating  proceed- 
ings thereunder  to  proceedings  at  law,  in  equity,  and  in  admiralty,  re- 
spectively. See  sections  4,  7,  9,  and  elsewhere  passim.  Moreover, 
counsel  for  the  petitioners,  on  the  one  hand,  contend  that  they  are  en- 
titled to  recover  upon  the  merits  of  the  case,  and  without  regard  to  the 
variance,  while  counsel  for  the  United  States,  on  the  other  hand,  con- 
tend that,  irrespective  of  the  pleadings,  and  upon  the  agreed  facts,  the 
petitioners  are  not  entitled  to  recover  anything.  Under  these  circum- 
stances, we  think  that  we  are  justified  by  the  evident  wish  of  both  parties 
to  reach  a  decision  of  this  case  upon  the  merits,  to  treat  it  in  this  respect 
as  if  it  were  an  ordinary  trial  at  common  law  in  the  courts  of  Massa- 
chusetts. See  District  of  Columbia  v.  Barnes,  197  U.  S.  146, 154, 25  Sup. 
Ct.  401,  49  L.  Ed.  699.  We  do  not  decide  that  this  disposition  of  the 
case  would  be  permissible  against  the  objection  of  the  United  States. 

The  variance  between  pleadings  and  proofs  having  been  thus  dispos- 
ed of,  we  come  to  the  merits  of  the  case  as  disclosed  by  the  agreed  facts. 
The  written  contract  upon  which  these  proceedings  are  based  is  not 
found  in  the  record — ^a  serious  omission — as  a  court  should  ordinarily 
have  before  it  the  whole  instrument  which  it  is  called  upon  to  construe. 
The  contract  contained  the  following  paragraphs : 

*'Third.  The  party  of  the  first  part  further  agrees  that  if  during  the 
progress  of  the  work  it  shall  be  deemed,  by  the  party  of  the  aecond  part, 
necessary  or  desirable  to  make  any  changes  or  modifications  in  the  said 
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plans  and  specifications  afl^ecting  the  cost  of  the  work  to  be  done  hereunder, 
said  chnn^es  or  modifications,  and  the  amount  of  the  increased  or  diminished 
compensation  to  be  paid  the  party  of  the  first  part  in  consequence  thereof, 
shall  be  stipulated  and  agreed  to  in  writing  by  the  parties  to  the  contract 
before  the  work  contemplated  by  such  changes  or  modifications  is  begun : 
and  such  Increased  or  diminished  compensation  shall,  when  exceeding  $3(X). 
be  assessed  by  a  board  of  naval  officers  appointed  for  the  purpose,  and  shall 
be  based  upon  the  actual  cost" 

'*14.  Changes.  Should  it  be  to  the  interests  of  the  government  to  make 
any  changes  in  the  plans  or  specifications  exceeding  $300  in  value,  the  in- 
creased or  decreased  compensation  to  which  the  contractor  may  be  entitled 
is  to  be  determined  by  a  board  of  three  naval  officers,  and  the  contractor 
shall  be  bound  by  its  decision,  if  the  decision  of  the  board  is  approved  by  the 
Chief  of  Bureau  of  Yards  and  Docks,  and  no  further  payments  shall  be  made 
until  its  decision,  so  approved,  shall  be  accepted  by  the  contractor  in  writing. 
Changes  in  plans  or  specifications  not  exceeding  $300  in  value  may  be  made 
by  mutual  agreement,  in  writing,  between  the  contractor  and  the  Chief  of 
Bureau  of  Yards  and  Docks." 

Two  companies  engaged  in  the  business  of  fireproofing  wood  reported 
to  the  petitioners  that  the  wood  called  for  by  the  contract  was  not  fit 
for  fireproofing,  and  that  its  value  for  the  contract  purposes  would  not 
be  increased  by  that  treatment.  The  Chief  of  Bureau  of  Yards  and 
Docks  thereupon  decided  not  to  require  fireproofing,  and  a  board  of  three 
naval  officers  was  appointed  by  the  ccmimandant  of.  the  Portsmouth 
Navy  Yard  to  consider  the  changes  in  the  contract  for  the  construction 
of  the  foundry,  and  to  report  upon  the  decreased  cost  by  reason  of 
omitting  the  fireproofing.  The  board  reported,  recommending  that  the 
fireproofing  be  omitted,  and  computing  the  decreased  compensation  on 
that  account  at  $3,605.  This  decision  was  approved  by  the  Chief  of 
Bureau  of  Yards  and  Docks.  The  United  States  requested  the  petitipn- 
ers  to  sign  a  supplemental  agreement  for  this  deduction,  but  the  peti- 
tioners refused  to  agree  to  any  deduction  except  $900.  The  United 
States  thereupon  ordered  the  petitioners  to  complete  the  building  under 
the  contract,  and  this  the  petitioners  did,  without  fireproofing,  and  they 
were  paid  the  contract  price,  less  $3,605. 

The  learned  judge  found  as  a  fact  that  the  omission  of  fireproofing 
was  flot  within  the  fourteenth  paragraph,  but  was  a  necessity  arising 
from  mutual  mistake;  that  therefore  the  ascertainment  of  decreased 
compensation  by  the  board  of  naval  officers  was  ineffectual,  and  not  ap- 
propriate to  the  existing  conditions,  and  that  the  amount  by  which  the 
compensation  stipulated  should  be  decreased  was  ascertainable  by  the 
rules  of  common  law,  independently  of  any  special  provision  of  the  con- 
tract. Section  7  of  the  Tucker  act  requires  the  trial  judge  to  file  writ- 
ten findings  of  the  facts  in  the  case.  These  findings  of  fact  have  the 
weight  of  the  verdict  of  a  jury,  and  cannot  ordinarily  be  revised  by  the 
appellate  court.  But  the  Supreme  Court  has  decided  that,  where  the 
record  contains  all  the  testimony  upon  which  the  judge's  findings  of 
fact  are  based,  the  appellate  court  may  examine  if  there  is  ccmpetent 
evidence  to  support  the  findings,  and,  if  there  be  no  evidence,  may  dis- 
regard the  findings,  and  reverse  the  judgment.  United  States  v.  Clark, 
96  U.  S.  37,  24  L.  Ed.  696.  See  Collier  v.  United  States,  173  U.  S.  79, 
SI,  19  Sup.  Ct.  330,  43  L.  Ed.  621.  Here  the  appellate  court  has  before 
it,  unchanged  in  form,  all  the  evidence  presented  to  the  trial  judge.     We 
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think,  therefore,  that  we  may  determine  whether  the  agreed  facts  con- 
tained evidence  sufficient  to  support  his  findings.  While  the  third  and 
fourteenth  paragraphs,  above  quoted,  differ  somewhat  in  language,  they 
seem  to  us  to  be  in  substantial  agreement,  each  slightly  supplementing 
the  other,  and  applicable  to  substantially  the  same  facts.  We  think  that 
the  change  in  question  was  made  because  deemed  by  the  United  States 
in  its  interest  to  be  necessary  and  desirable,  and  we  are  unable  to  see  that 
the  assessment  of  diminished  compensation  was  not  made  in  accordance 
with  the  written  contract. 

We  agree  with  the  learned  judge  that  an  agreement  like  that  above 
quoted  is  not  ineffectual  as  depriving  the  court  of  jurisdiction  over  a 
controversy,  and  we  are  therefore  of  opinion  that  the  contention  of  the 
United  States  is  sustained,  and  that  the  petitioners  are,  upon  the  merits 
of  the  controversy,  entitled  to  recover  nothing. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


FOWLKB  V.  OSGOOD. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    October  20,  1906.) 

No.  2,08a 

1.  Rboeiveb— Snnv—lN  a  FoimaN  Jubisdiction. 

A  receiver  In  chancery  of  an  Insolvent  corporation,  appointed  fty  the 
United  States  Circuit  Court  for  the  Southern  District  of  Iowa,  being 
authorized  thereto  by  the  court  appointing  him,  brought  suit  in  equity  in 
the  United  States  Circuit  Court  for  the  District  of  Colorado  for  the  re- 
covery of  a  fund,  from  a  resident  of  the  latter  state,  alleged  to  be  held  in 
trust  for  the  benefit  of  creditors  of  the  estate.  Held,  that  such  receiver 
had  no  legal  status  to  maintain  such  suit  In  a  Jurisdiction  foreign  to  that 
appointing  him,  even  though  leave  to  Institute  such  suit  was  granted  by 
the  Colorado  court,  and  although  the  bill  alleged  that  there  were  no  cred- 
itors of  the  Insolvent  corporation  in  the  state  of  Colorado. 

[Ed.  Note. — ^Actions  by  and  against  receivers  of  federal  courts,  see  note 
to  J.  I.  Case  Plow  Co.  v.  Finks,  26  C.  a  A.  49.] 

2.  EQUrrT — ^DEMUBBEB  to  BlLL-nJUDOUEITT. 

Where  a  demurrer  to  the  bill  is  general,  and  special  for  the  want  of 
Jurisdiction,  the  Judgment  sustaining  the  demurrer  solely  on  the  ground 
of  want  of  Jurisdiction  should  be  limited  accordingly,  as  a  decree  of  dis- 
missal of  the  bill  concludes  the  defendant  on  the  merits. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

N.  T.  Guernsey  and  J.  C.  Helm  (John  R.  Dixon,  on  the  brief),  for 
appellant. 

Cass  E.  Herring^on  and  D.  C.  Beaman,  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CARLAND, 
District  Judges. 

PHILIPS,  District  Judge.    On  January  23,  1900,  the  Atlantic  Trust 
Company,  a  New  York  corporation,  recovered  judgment  in  the  Circuit 
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Court  of  the  United  States  for  the  Northern  District  of  Illinois  against 
the  Iowa  &  Illinois  Coal  Company,  an  Iowa  corporation,  in  the  sum  of 
$3411838.22.  On  the  loth  day  of  February,  1900,  said  trust  company 
recovered  judgment  against  said  coal  company  for  a  like  sum  in  the  Cir- 
cuit Court  of  tfie  United  States  for  the  Southern  District  of  Iowa.  Exe- 
cutions were  issued  on  said  judgments,  and  returns  of  nulla  bona  were 
made  prior  to  the  4th  day  of  August,  1900,  on  which  latter  date  the 
said  trust  company  filed  a  creditors'  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa  against  said  coal  com- 
pany, alleging  the  rendition  of  said  judgments  and  the  issuance  and 
return  of  said  executions,  the  insolvency  of  said  coal  company,  and  that 
it  had  assets  not  subject  to  levy  and  sale  on  execution,  consisting  of 
choses  in  action,  claims  of  an  equitable  character,  which  in  equity  should 
be  sequestered  by  the  court  to  enforce  the  satisfaction  of  said  judgments. 
The  complainant  asked  that  the  business  affairs  of  the  coal  company  be 
administered  and  wotmd  up ;  that  its  assets,  when  collected,  be  applied 
upon  said  judgments ;  and  for  the  appointment  of  a  receiver  to  take  pos- 
session and  custody  of  its  books  and  records,  and  to  collect  its  assets. 
In  this  suit,  on  the  24th  day  of  January,  1901,  the  said  Circuit  Court  for 
the  Southern  District  of  Iowa  appointed  the  complainant,  Isaac  W. 
Fowler,  receiver  of  said  coal  company,  investing  him  with  the  usual 
powers  of  a  receiver  in  chancery.  On  the  14th  day  of  January,  1902, 
the  said  Iowa  Circuit  Court  made  an  order  authorizing  the  receiver  to 
institute  and  prosecute,  outside  of  the  Southern  District  of  Iowa  in  other 
courts  of  competent  jurisdiction,  such  action  or  actions  at  law  or  suit 
or  suits  in  equity  as  in  the  judgment  of  said  receiver  might  be  necessary 
or  expedient  to  institute  and  prosecute  in  order  to  collect  and  reduce  to 
his  possession  all  such  rights,  debts,  equitable  interests,  property,  and  as- 
setS'  of  said  corporation,  so  that  the  proceeds  of  the  same  might  be  ap- 
plied to  the  payment  of  the  debts  of  said  corporation.  Thereafter  said 
receiver,  upon  leave  granted  by  the  local  coUrt,  instituted  the  present 
suit  in  equity  in  the  United  States  Circuit  Court  for  the  District  of  Colo- 
rado, whereby  he  sought  to  recover  from  the  defendant,  Osgood,  a  large 
sum  of  money  alleged  to  be  in  his  hands  in  trust  for  the  benefit  of  said 
corporation,  and  which  in  equity  is  liable  to  sequestration  at  the  suit 
of  the  said  receiver.  To  this  suit  the  defendant  appeared  and  demur- 
red, on  the  ground,  among  others,  that  it  appears  on  the  face  of  the 
bill  that  the  complainant  is  a  foreign  receiver,  and  as  such  has  no  power 
to  sue  in  the  jurisdiction  of  said  Colorado  court.  The  demurrer  was 
sustained,  and  the  bill  dismissed.  To  reverse  this  decree,  the  complain- 
ant prosecutes  this  appeal. 

The  question  to  be  decided  is,  could  the  receiver  appointed  by  the 
court  of  the  state  of  Iowa  maintain  this  suit  in  a  court  of  the  state 
of  Colorado?  This  question  was  presented  to  the  Supreme  Court  of  the 
United  States  in  1854,  in  Booth  v.  Clark,  17  How.  322,  15  L.  Ed.  164. 
After  thorough  discussion,  it  was  ruled  that  a  receiver  in  chancery  ap- 
pointed by  a  court  of  one  jurisdiction  has  no  authority  to  sue  in  a 
jurisdiction  foreign  to  that  appointing  him  for  the  recovery  of  prop- 
erty or  assets  of  the  debtor.  This  for  the  reason  that  such  receiver  is  the 
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mere  right  arm  of  the  court  appointing  him,  to  obey  its  orders  in  mat- 
ters of  administration  within  its  jurisdiction,  and  as  such  is  entirely 
subject  to  its  control.  He  executes  bond  for  the  faithful  performance 
of  his  duties,  to  account  alone  to  the  court  appointing  him;  and  the 
funds  coming  to  his  hands  as  such  receiver  are  in  custodia  legis,  held 
by  him  for  distribution  and  application  by  the  court  whose  commission 
he  holds. 

Adverting  to  the  exception  where,  under  statutes  of  the  state  of  the 
domicile  of  the  corporation,  on  its  insolvency  or  dissolution  the  assignee 
in  law  becomes  vested  with  the  title  to  the  property,  with  all  the  powers 
conferred  by  the  charter  or  statute,  becomes,  pro  haec,  the  corpora- 
tion, and  can  therefore  recover  its  property  wherever  situate,  the  learn- 
ed justice  said  that  none  of  these  alter  the  relation  of  a  mere  receiver 
in  chancery  to  the  court  appointing  him,  empowering  him  to  sue  in  his 
own  name  officially  in  another  jurisdiction  for  the  property  or  choses  in 
action  of  a  judgment  debtor. 

"Indeed,  whatever  may  be  the  receiver's  rights  under  a  creditors'  bill,  to 
the  possession  of  the  property  of  the  debtor  in  the  state  of  New  York  (the 
Jurisdiction  where  the  receiver  was  appointed),  or  the  permissions  which  may 
I>e  given  to  him  to  sue  for  such  property,  we  understand  the  decision  of  that 
Ktate  as  confining  his  action  to  the  state  of  New  York." 

The  doctrine  of  this  case  has  been  uniformly  followed  and  steadfastly 
adhered  to  by  the  Supreme  Court.  In  Quincy  M.  &  P.  R.  Co.  v.  Hum- 
phreys, 145  U.  S.  82,  12  Sup.  Ct.  787,  36  L.  Ed.  632,  where  the  powers 
of  such  receiver  were  under  consideration,  the  court  quoted  with  ap- 
proval the  following  language : 

**The  ordinary  chancery  receiver,  such  as  we  have  in  this  case,  is  ciothed 
with  no  estate  in  the  property,  but  Is  a  mere  custodian  of  it  for  the  court,  and 
l)y  special  authority  may  become  an  officer  of  the  court  to  effect  a  sale  of  the 
property,  if  that  be  deemed  necessary  for  the  benefit  of  the  parties  concerned." 

In  Hale  v.  Allinson,  188  U.  S.  66-64,  23  Sup.  Ct  244,  47  L.  Ed.  380, 
Mr.  Justice  Peckham,  speaking  for  the  court,  said : 

"We  do  not  think  anything  has  been  said  or  decided  in  this  court  which 
destroys  or  limits  the  controlling  authority  of  that  case." 

And  quoted  with  approval  the  following: 

"He  [the  receiver]  has  no  extraterritorial  power  of  official  action;  none 
which  the  court  appointing  him  can  confer,  with  authority  to  enable  him  to 
go  into  a  foreign  Jurisdiction  to  take  possession  of  the  debtor's  property; 
none  which  can  give  him,  upon  the  principle  of  comity,  a  privilege  to  sue  in  a 
oreign  court  or  another  Jurisdiction,  as  the  Judgment  creditor  himself  might 
have  done,  where  his  debtor  may  be  amenable  to  the  tribunal  which  the  credit- 
or may  seek." 

» 
Because  of  the  suggestion  made  in  the  discussion  by  Mr.  Justice 
Swayne,  in  Booth  v.  Qark,  that  to  permit  a  foreign  receiver 
to  recover  the  assets  of  the  debtor  situate  in  another  jurisdic- 
tion would  contravene  the  rule  of  comity,  which  forbids  that  the  assets 
of  the  debtor  having  a  situs  in  the  forum  should  thus  be  withdrawn  from 
its  more  convenient  access  by  the  local  creditors,  the  courts  of  many  of 
the  states  have  conceived  that  if  leave  be  first  obtained  from  the  local 
court  to  institute  suit  by  the  foreign  receiver,  and  especially  where  it 
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is  averred,  as  in  the  bill  here  under  review,  that  there  are  no  local  credit- 
ors, the  reason  of  the  rule  denying  the  right  of  action  by  the  foreign  re- 
ceiver should  not  apply.  But  the  discussion  in  full  by  Mr.  Justice 
Swa)me  clearly  enough  indicates  that  such  was  not  the  view  of  the  Su- 
preme Court.    Arguendo  he  said : 

"We  think  that  a  receiver  could  not  be  admitted  to  the  comity  extended 
to  Judgment  creditors,  without  an  entire  departure  from  chancery  proceed- 
ings, as  to  the  manner  of  his  appointment,  the  securities  which  are  taken  from 
him  for  the  performance  of  his  duties,  and  the  direction  which  the  court  has 
over  him  in  the  collection  of  the  estate  of  the  debtor,  and  the  application  and 
distribution  of  them.  If  he  seeks  to  be  recognized  in  another  jurisdiction,  it 
Is  to  take  the  fund  there  out  of  it,  without  such  court  having  any  control  of 
his  subsequent  action  In  respect  to  it,  and  without  his  having  even  official  pow- 
er to  give  security  to  the  court,  the  aid  of  which  he  seeks,  for  his  faithful 
conduct  and  official  accountability.  All  that  could  be  done  upon  such  an  ap- 
plication from  a  receiver,  according  to  chancery  practice,  would  be  to  transfer 
him  from  the  locality  of  his  appointment  to  that  where  he  asks  to  be  reco^-. 
nized,  for  the  execution  of  his  trust  in  the  last,  under  the  coercive  ability  of 
that  court;  and  that  it  would  be  difficult  to  do,  where  it  may  be  asked  to  be 
done,  without  the  court  exercising  its  province  to  determine  whether  the  suitor, 
or  another  person  within  its  jurisdiction,  was  the  proper  person  to  act  as 
receiver." 

This  question  has  recently  undergone  a  thorough  re-examination  and 
discussion  by  the  Supreme  Court  in  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris  et  al.  (decided  May  29, 1905)  198  U.  S.  561,  reported  in  25  Sup. 
Ct.  770, 49  L.  Ed.  1 163,  Mr.  Justice  Day,  in  discussing  the  rule  in  Booth 
v.  Clark,  said  that  it  never  had  been  departed  from  by  that  court,  and 
was  rigidly  adhered  to.    He  said : 

*The  decision  rests  upon  the  principle  that  the  receiver's  right  to  sue  In  a 
foreign  jurisdiction  is  not  recognized  upon  principles  of  comity,  and  the  court 
of  his  appointment  can  clothe  him  with  no  power  to  exercise  his  official  duties 
beyond  its  jurisdiction.  The  ground  of  this  conclusion  Is  that  every  jurisdic- 
tion, in  which  it  is  sought,  by  means  of  a  receiver,  to  subject  property  to  the 
t*ontrol  of  the  court,  has  the  right  and  power  to  determine  for  Itself  who  the 
receiver  shall  be,  and  to  make  such  distribution  of  the  funds  realized  within 
its  own  jurisdiction  as  will  protect  the  rights  of  local  parties  Interested  there- 
in, and  not  permit  a  foreign  court  to  prejudice  the  rights  of  local  creditors 
by  removing  assets  from  the  local  jurisdiction  without  an  order  of  the  court 
or  its  approval  as  to  the  officer  who  shall  act  in  the  holding  and  distribution 
of  the  property  recovered." 

He  adverted  to  the  conflicting  decisions  of  the  state  courts  upon  the 
right  of  a  receiver,  upon  principles  of  comity,  to  sue  in  a  foreign  juris- 
diction, and  said: 

"In  this  court,  since  the  case  of  Booth  v.  Clark,  we  deem  the  practice  to 
be  settled,  and  to  limit  a  receiver  who  derives  his  authority  from  his  appoint- 
ment as  such  to  actions,  either  in  his  own  name  or  that  of  an  insolvent  cor- 
poration, such  as  may  be  authorized  within  the  jurisdiction  wherein  be  was 
appointed." 

While  it  is  true  that  it  does  not  appear  that  there  was  present  in  that 
case  the  allegation  that  the  receiver  obtained  the  consent  of  the  court 
in  which  the  suit  was  brought  to  sue,  or  the  allegation  that  there  were 
no  creditors  in  the  jurisdiction  of  the  forum,  had  such  fact  affected  the 
rule,  presumably  it  would  have  bee^  so  stated  by  the  court,  as  the  diver- 
gency of  decisions  of  some  of  the  state  courts,  to  which  he  adverted. 
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rested  upon  such  facts.  On  the  contrary,  it  is  quite  manifest  from  the 
opinion  that,  in  so  far  as  the  federal  courts  are  concerned,  the  only 
method  for  reaching  the  property  or  assets  of  an  insolvent  corporation 
in  a  jurisdiction  foreign  to  tiiat  where  the  receiver  in  chancery  is  ap- 
pointed is  by  resort  to  an  ancillary  receivership  where  the  property  or 
asset  sought  to  be  recovered  has  its  situs  or  where  the  debtor  resides. 
The  leave  granted  by  the  court  in  Colorado  to  sue  in  that  jurisdiction 
determined  nothing  as  to  the  power  of  the  foreign  receiver  to  maintain 
the  suit  when  brought.  It  did  not  have  the  effect  to  control  any  fund 
by  that  court  the  receiver  might  recover  in  the  suit.  The  receiver  was 
under  no  bond  of  accountability  to  that  court.  The  permission  to  sue, 
therefore,  was  in  legal  effect,  meaningless.  Whatever  may  be  the 
view  of  any  individual  as  to  the  correctness  or  advisability  of  the  rule 
established  by  the  Supreme  Court,  it  is  sufficient  for  us  to  say  that  it 
is  conclusive  on  this  court. 

The  demurrer  for  the  reasons  above  stated  was  properly  sustained. 
But  the  demurrer  challenged  the  bill  on  nine  other  grounds,  some 
of  which  went  to  the  merits  of  the  cause  of  action,  and  the  decree  is  a 
general  dismissal  of  the  bill  without  any  statement  of  the  reason  for  it. 
A  general  judgment  or  decree  of  dismissal,  without  more,  renders  all 
the  issues  in  the  case  res  adjudicata  and  constitutes  a  bar  to  any  subse- 
quent suit  for  the  same  cause  of  action.  Hence,  when  a  court  dis- 
misses a  suit  upon  some  ground  which  does  not  go  to  the  merits  of  the 
cause  of  action,  but  leaves  them  open  to  consideration  in  another  court, 
or  at  another  time,  or  in  another  way,  the  decree  of  dismissal  must  ex- 
pressly adjudge  that  it  is  rendered  for  the  specific  reason  upon  which 
it  is  based,  or  must  expressly  provide  that  it  is  made  without  prejudice. 
Indian  Land  &  Trust  Co.  v.  Shoenfelt,  135  Fed.  484,  487,  68  C.  C.  A. 
196 ;  U.  S.  V.  Pine  River  Logging  &  Improvement  Co.,  78  Fed,  319,  325, 
24  C.  C.  A.  loi,  107;  Speer  v.  Board  of  Commissioners,  88  Fed.  749, 
752,  32  C.  C.  A.  loi,  105;  Mitchell  v.  Dowell,  105  U.  S.  430,  26  L.  Ed. 
1 142 ;  Cecil  National  Bank  v.  Thurber,  59  Fed.  913,  914, 8  C.  C.  A.  365, 
367 ;  Russell  v.  Clark,  7  Cranch,  69,  90,  3  L.  Ed.  271 ;  Hooven,  Owens 
&  Rentschler  Co.  v.  John  Featherstone's  Sons,  49  C.  C.  A.  229,  233, 
111  Fed.  81,  86 ;  House  v.  Mullen,  22  Wall.  42,  46,  22  L.  Ed.  838.  The 
general  decree  of  dismissal  was  therefore  erroneous. 

It  is  reversed,  with  costs  against  the  appellant,  and  the  case  is  remand- 
ed, with  directions  to  the  court  below  to  enter  a  decree  of  dismissal  of 
the  suit,  which  shall  adjudge,  in  the  decree,  that  it  is  dismissed  on  the 
sole  ground  that  the  complainant  is  a  foreign  receiver  and  hence  with- 
out power  to  sue  in  the  court  below,  and  that  it  is  dismissed  with- 
out prejudice  to  other  suits  and  proceedings  which  do  not  involve  this 
objection. 
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BEAR  T.  CHICAGO  GREAT  WESTERN  RT.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  28»  1905.) 

No.  2,134. 

L  Raiijkoads — LiABiLmr  fob  Kiixing  Stock — Minresota  Statitte. 

Gen.  St  Minn.  1804,  $2603,  provides  that  railroad  companies  shall  be 
liable  for  domestic  animals  killed  or  injured  by  their  negligence,  and  that 
a  failure  to  build  and  maintain  cattle  guards  and  fences,  as  required  by 
the  preceding  section  shall  be  deemed  an  act  of  negligence.  Section  2G95, 
as  amended  by  Laws  1897,  p.  612,  c.  346,  provides  that  any  railroad  com- 
pany which  has  failed  or  neglected  to  build  and  maintain  fences,  cross- 
ings, and  cattle  guards  shall  "be  liable  for  all  damages  sustained  by  any 
person  in  consequence  of  such  failure  or  neglect,"  and  that  its  provisions 
shall  not  repeal  or  change  in  any  way  the  provisions  of  section  2693. 
Held,  that  the  two  sections  relate  to  difTerent  subjects.  Section  2693,  be- 
ing specific,  governs  entirely  with  respect  to  the  killing  or  injury  of  do- 
mestic animals,  while  section  2695,  although  general  in  its  terms,  applies 
only  to  other  cases  of  damages  not  covered  by  section  2693. 

Z  Same — Failube  to  Fence — Stock  Kjllxd  on  Adjoining  Railboad. 

Under  Gen.  St  Minn.  1894,  $2693,  which  provides  that  "all  railroad 
companies  shall  be  liable  for  domestic  animals  killed  or  injured  by  the 
negligence  of  such  companies,  and  a  failure  to  build  and  maintain  cattle 
guards  and. fences  as  above  provided  shall  be  deemed  an  act  of  negligence 
on  the  part  of  such  companies,"  to  Justify  a  recovery  it  must  appear  that 
an  animal  was  killed  or  injured  on  the  right  of  way  of  the  railroad  com- 
pany which  is  sued,  from  which  danger  it  was  the  purpose  of  the  statute 
to  protect  domestic  animals;  and  no  recovery  can  be  had  for  an  animal 
injured  or  killed  on  the  adjoining  right  of  way  of  another  railroad  com- 
pany, although  its  access  thereto  was  through  defective  fences  of  de- 
fendant 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  was  an  action  by  Bear  against  the  Chicago  Great  Western  Railway 
Company  to  recover  the  value  of  a  horse  alleged  to  have  been  killed  because 
of  the  failure  of  the  defendant  to  maintain  fences  and  cattle  guards  inclosing 
its  right  of  way  as  required  by  the  Minnesota  statutes.  For  some  distance  in 
the  vicinity  of  St  Charles,  Minn.,  the  railroad  of  the  defendant  and  that  of 
the  Chicago  and  Northwestern  Railway  Company  are  parallel  and  their  rights 
of  way  adjoin.  Each  right  of  way  is  100  feet  in  width.  That  of  the  defend- 
ant Is  north  of  that  of  the  Northwestern  Company.  Along  the  north  line  of 
the  right  of  way  of  the  defendant  runs  a  public  highway.  With  the  exception 
of  an  opening,  to  which  attention  will  presently  be  directed,  the  defendant 
maintained  a  fence  along  its  north  line ;  and  the  Northwestern  Company  main- 
tained a  fence  along  Its  south  line,  with  the  exception  of  an  opening  corre- 
sponding to  the  one  on  the  north.  There  had  been  a  fence  dividing  the  two 
rights  of  way,  but  it  had  become  dilapidated  and  had  fallen  into  disuse,  and 
for  the  purposes  of  this  case  it  may  be  assumed  that  no  partition  fence  ex- 
isted, and  that  the  rights  of  way  were  inclosed  together  by  the  fence  of  the 
defendant  upon  the  north  and  the  fence  of  the  Northwestern  Company  upon 
the  south.  The  openings  in  these  fences  were  opposite  each  other  and  were  so 
left  to  admit  of  a  private  crossing  over  the  tracks  and  rights  of  way,  which, 
however,  was  not  protected  by  either  company  by  cattle  guards  or  lateral 
fences.  The  plaintiff  owned  a  horse  alleged  to  be  of  the  value  of  more  than 
$2,000.  The  horse,  being  in  the  public  highway,  on  the  north  entered  the  open- 
ing in  the  defendant's  fence,  went  across  its  right  of  way  and  track,  and  upon 
the  right  of  way  and  track  of  the  Northwestern  Company,  where  it  was  killed 
by  a  passing  train  owned  and  operated  by  the  latter  company.    Hence  plain- 
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tlfTs  action.  Upon  the  conclusion  of  the  plaintifTd  evidence,  which  tended  to 
prove  the  facts  abov^  recited,  the  Circuit  Court  directed  the  Jury  to  return  a 
verdict  in  favor  of  the  defendant  This  proceeding  in  error  is  prosecuted  to 
review  the  judgment  rendered  upon  the  verdict  so  returned. 

Henry  M.  Lamberton  (Fred  C.  Campbell,  on  the  brief),  for  plaintiff 
in  error. 
John  L.  Erdall  (A.  G.  Briggs,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

Whatever  .duty  rested  upon  the  defendant  to  inclose  its  right  of  way 
must  be  found  in  legislative  enactment.    None  existed  at  the  common  ' 
law.    The  plaintiff  points  to  sections  2692-2695,  Gen.  St.  Minn.  1894, 
and  the  amendment  of  the  latter  section  by  chapter  346,  p.  612,  of  the 
Laws  of  1897.    So  far  as  need  be  set  forth,  they  are  as  follows : 

Section  2692  required  every  railroad  company  in  the  state  to  build  within  a 
limited  time  substantial  fences  on  each  side  of  its  road  and  sufficient  cattle 
guards  at  all  wagon  crossings. 

''Sec.  2693.  All  railroad  companies  shall  be  liable  for  domestic  animals 
killed  or  injured  by  the  negligence  of  such  companies ;  and  a  failure  to  build 
and  maintain  cattle  guards  and  fences  as  above  provided,  shall  be  deemed  an 
act  of  negligence  on  the  part  of  such  companies." 

Section  2694,  which  also  relates  exclusively  to  domestic  animals,  provides  for 
the  recovery  of  increased  costs. 

"Sec.  2695.  Any  company  or  corporation  operating  a  line  of  railroad  in  this 
state,  and  which  company  or  corporation  has  failed  or  neglected  to  fence  said 
road,  and  to  erect  crossings  and  cattle  guards,  and  maintain  such  fences,  cross- 
ings, and  cattle  guards,  shall  hereafter  be  liable  for  all  damages  sustained  by 
any  person  in  consequence  of  such  failure  or  neglect" 

It  is  provided  in  the  act  of  1897,  amending  section  2695,  that  there 
shall  be  no  repeal  or  change  in  any  way  of  sections  2693  and  2694, 
but  the  same  shall  remain  in  full  force  and  effect,  and  the  liability  of 
any  railroad  companies  for  damages  to  stock  therein  and  thereby 
imposed  shall  in  no  way  be  changed,  rescinded,  or  modified. 

It  will  be  observed  from  the  statement  preceding  this  opinion  that, 
while  plaintiff's  horse  entered  the  opening  in  defendant's  fence,  it  was 
not  killed  upon  defendant's  right  of  way  or  by  one  of  its  trains.  There 
are  two  phases  of  the  plaintiff's  contention:  (1)  That  the  provisions 
of  the  statutes  above  quoted,  and  especially  those  of  section  2695, 
are  broad  enough  to  cover  the  case  at  bar,  and  that  in  their  appli- 
cation it  is  immaterial  that  the  horse  met  its  death  upon  the  adjoin- 
ing right  of  way  of  another  company;  (2)  that  the  failure  of  the 
defendant  to  build  and  maintain  lawful  fences  and  cattle  guards  was, 
in  the  language  of  section  2693,  "an  act  of  negligence,"  and  further 
that  such  negligence  was  the  proximate  cause  of  the  killing  of  the 
horse. 

Since  .this  cause  was  submitted  the  Supreme  Court  of  Minnesota 
has  decided  that  section  2693  deals  exclusively  with  the  liability  of 
railroad  companies  in  respect  of  domestic  animals  killed  or  injured 
through  their  neglect  to  fence  their  roads;  that  to  justify  a  recovery 
under  that  section  it  must  appear  that  a  domestic  animal  was  injured  or 
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killed  upon  the  right  of  way  of  the  railroad  company  which  is  sued ; 
that  no  recovery  can  be  had  if  the  animal  was  injured  or  killed  upon 
an  adjoining  right  of  way  of  another  railroad  company,  although  its 
access  thereto  was  through  defective  fences  of  the  defendant;  and, 
finally,  that  the  history  of  the  Minnesota  legislation  upon  the  subject 
shows  that  amended  section  2695  was  intended  to  apply,  not  to  domes- 
tic animals,  but  to  other  cases.  Frisch  v.  Chicago  Great  Western  Ry. 
Co.  (Minn.)  104  N.  W.  229. 

It  was  said  in  substance  by  that  court  that  the  conclusions  announced 
were  the  logical  and  necessary  outcome  of  its  prior  decisions  constru- 
ing the  same  state  statutes.  In  such  case  the  doctrine  so  established 
by  the  highest  judicial  tribunal  of  the  state  would  be  more  than  per- 
suasive to  our  judgment;  it  would  be  binding  upon  us.  But,  assuming 
that  the  question  is  a  new  one,  unaffected  by  the  decisions  of  the  state 
court,  we  reach  the  same  result.  Section  2693  is  complete  in  itself, 
and  it  relates  specially  to  those  damages  which  arise  from  the  presence 
of  domestic  animals  upon  railroad  rights  of  way.  The  subsequent 
legislation,  as  now  exhibited  in  amended  section  2695,  does  not  pur- 
port to  change  in  any  respect  the  duty  as  to  domestic  animals  or  the 
penalty  for  its  violation.  Not  only  was  there  no  change  in  these  par- 
ticulars, but  there  was  in  the  amendment  an  express  affirmation  that 
there  was  none.  It  was  provided  that  the  liability  for  damages  in  the 
case  of  domestic  animals  imposed  by  section  2693  should  be  in  no  way 
changed,  rescinded,  or  modified.  So  then,  for  that  subject  we  are  not 
to  look  to  amended  section  2695.  It  is  true  that  its  terms  are  broad 
and  comprehensive  and  perhaps  sufficiently  so  to  cover  the  ground  of 
the  earlier  section,  but  it  is  clear  that  it  was  not  so  intended.  This 
conclusion  is  also  reached  in  another  way.  The  particular  feature  of 
the  amendment  of  1897,  already  adverted  to,  emphasizes  the  propriety 
of  applying  the  familiar  rule  of  construction  tfiat,  where  there  are 
specific  provisions  in  a  statute  relating  to  a  particular  subject,  they 
will  govern  in  respect  of  that  subject,  as  against  general  provisions  in 
the  same  or  other  statutes  which  might  otherwise  be  broad  enough 
to  include  it,  unless  a  contrary  intent  is  manifest.  Gowen  v.  Harley, 
56  Fed.  973,  6  C.  C.  A.  190;  Board  of  Com'rs  v.  Insurance  Co.,  90 
Fed.  222,  32  C.  C.  A.  685 ;  Board  of  Com'rs  v.  Society  for  Savings, 
90  Fed.  233,  32  C.  C.  A.  696 ;  Stapylton  v.  Thaggard,  91  Fed.  93,  33 
C.  C.  A.  353,  360. 

As  to  the  construction  of  section  2693 :  By  its  terms  it  relates  alone 
to  domestic  animals  killed  or  injured  through  the  failure  of  a  rail- 
road company  to  inclose  its  right  of  way;  such  failure  being  termed 
an  act  of  negligence.  Does  it  include  a  case,  such  as  this,  where  the 
animal  was  not  killed  on  the  right  of  way  of  the  defendant?  The  en- 
actment of  the  statute  was  in  view  of  the  obvious  and  especial  dangers 
incident  to  a  railroad  right  of  way  and  the  moral  duty  of  the  owner  to 
adopt  reasonable  precautions  to  guard  against  them.  This  moral  duty 
was  made  a  statutory  duty,  and  the  means  prescribed  as  being  best 
suited  to  attain  the  object  were  the  erection  and  maintenance  of  fences 
and  cattle  guards.  The  defendant's  duty  was  in  relation  to  the  dan- 
gers upon  its  own  possessions.    The  duty  to  exclude  stock  from  an  ad- 
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joining  or  a  distant  right  of  way  was  upon  the  company  that  owned  it. 
That  there  was  upon  the  south  of  defendant  another  right  of  way  was 
as  to  it  a  mere  incident ;  there  might  as  well  have  been  a  field  or  a  pas- 
ture with  uncovered  wells  or  other  dangerous  features.  Each  railroad 
company  was  required  to  exclude  domestic  animals  from  its  own  right 
of  way,  not  from  the  right  of  way  of  other  companies  or  from  adja- 
cent property.  Although  the  neglect  to  erect  and  maintain  fences  and 
cattle  guards  is  denominated  an  act  of  negligence,  the  Supreme  Court 
of  Minnesota  held  many  years  ago  that  under  sections  2692  and  269S 
a  railroad  company  was  not  liable  where  cattle  went  from  an  un- 
fenced  right  of  way  and  committed  damage  upon  adjoining  lands* 
Gowan  v.  Railway  Company,  25  Minn.  328. 

The  failure  of  defendant  to  piroperly  fence  its  right  of  way  was  not 
the  proximate  cause  of  the  death  of  the  horse.  Frisch  v.  Railway 
Company,  supra.  True,  had  the  defendant  maintained  a  proper  bar- 
rier, the  horse  could  not  have  strayed  upon  the  right  of  way  of  the 
other  company.  But  the  duty  of  the  defendant  was  in  respect  of  its 
own  right  of  way — to  prevent  domestic  animals  from  coming  there 
where  they  might  be  killed  or  injured.  It  owed  no  duty  to  keep  them 
from  the  adjoining  right  of  way,  and  it  was  not  responsible  for  what 
might  happen  there.  That  was  the  duty  and  the  responsibility  of  the 
other  company.  The  other  company  maintained  no  fence  upon  its 
north  line.  The  colliding  train  belonged  to  it,  and  the  horse  was  killed 
upon  its  tracks.  The  omission  and  commission  of  that  company  con- 
stituted an  intervening,  independent,  and  efficient  cause  of  the  damage 
done.  While  the  statute  denominates  the  failure  of  defendant  to  main- 
tain sufficient  fences  and  cattle  guards  as  negligence,  it  was  negligence 
merely  in  an  abstract  sense,  if  it  did  not  result  in  damage  within  the 
contemplation  of  the  statute.  The  omission  of  defendant  was  not 
negligence  at  the  common  law.  It  was  only  such  by  reason  of  the 
statute  and  entailed  a  liability  only  for  a  damage  done  upon  its  own 
right  of  way.  As  there  was  no  damage  inflicted  there,  the  statute  can- 
not be  used  to  create  a  liability  for  a  damage  done  elsewhere. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


WESTERN  EXPRESS   00.  ▼.   UNITED   STATED 
(Olrcuit  Oourt  of  Appeals,  Eighth  Olrcuit    October  20,  1905.) 
No.  2,204. 
Writ  of  Ebbob— Review — Request  of  Both  Pabties  fob  Pebehftost  In- 

STBUCTIONS.  • 

Where,  at  the  close  of  the  evidence  both  parties  request  peremptory 
instructions,  the  giving  of  one  is  a  conclusive  finding  in  favor  of  such  party 
on  every  disputed  issue  of  fact,  and  the  only  questions  for  determination 
by  a  reviewing  court  are  whether  there  was  any  substantial  evidence  to 
sustain  such  findings  and  whether  there  was  error  in  the  declaration  or 
application  of  the  law* 
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X  Internal  Bkvenue — ^Action  to  Reoovkb  Special  Taxes — Btidbngb. 

In  the  assessment  of  special  taxes  the  officers  of  the  internal  revenue 
act  in  a  quasi  Judicial  capacity,  and  in  an  action  to  recover  such  taxes 
the  introduction  in  evidence  of  the  assessment  list,  regular  in  form, 
makes  a  prima  facie  case  for  the  government 

8b  Saice — Dealebs  in  Malt  Liquobs. 

To  render  one  who  "sells  or  offers  for  sale**  malt  liquors  subject  to 
special  tax  as  a  dealer  in  malt  liquors,  under  Rev.  St  S  3244  [U.  S.  Comp. 
St  1901,  p.  2096],  his  ownership  of  such  liquors  is  not  essential. 

4.  Same — Expbess  CJompanieb. 

The  local  agents  of  an  express  company  in  a  prohibition  state  took  or* 
ders  from  persons  desiring  beer  and  forwarded*  the  same  to  breweries  in 
another  state.  The  breweries  delivered  the  beer  to  the  company  for  ship- 
ment to  the  agent  who  sent  the  order  charging  the  price  to  the  company, 
and  having  no  knowledge  of  the  local  customer.  On  its  receipt  the  agent 
stored  the  beer  in  the  company's  warehouse  until  it  was  called  for,  and 
then  delivered  it  to  the  customer,  collecting  the  price  and  the  express 
charges,  and  accounting  to  the  company  for  the  same.  He  sometimes  also 
sent  orders  which  had  not  been  requested,  and  delivered  the  beer  to  per^ 
sons  who  thereafter  applied  for  it  No  receipts  were  taken  from  personn 
to  whom  beer  was  delivered,  and  their  names  did  not  appear  on  the  com- 
pany's hooka  When  beer  was  not  called  for  it  was  returned  to  the 
breweries,  and  the  company  given  credit  therefor.  The  company  received 
nothing  except  the  usual  charges  for  transportation.  Held,  that  the  com- 
pany  was  not  merely  a  carrier  nor  a  commercial  broker  in  the  transac- 
tion, but  was,  in  effect  &  commission  merchant  and  as  such  was  subject 
to  special  tax  under  Rev.  St  S  3244  [U.  S.  Ck>mp.  St  1901,  p.  2098],  as  a 
dealer  in  malt  liquors  at  each  of  the  agencies  where  such  business  was 
carried  on. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

Alfred  H.  Bright  (Ball,  Watson  &  Maclay,  on  the  brief),  for 
plaintiff  in  error. 

B.  D.  Townsend,  Asst  U.  S.  Atty.,  and  Patrick  H.  Rourke,  U.  S. 
Atty. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

PHILIPS,  District  Judge.  This  is  an  action  by  the  defendant  in 
error,  the  United  States,  against  the  plaintiff  in  error,  the  Western 
Express  Company,  to  recover  special  taxes  assessed  against  the  de- 
fendant as  a  wholesale  and  retail  dealer  in  liquors.  There  are  a  large 
number  of  counts  in  the  petition  for  assessments  made  against  the  ex- 
press company  for  selling  malt  liquors  at  each  of  26  stations  on  the  line 
of  the  Minneapolis,  St  Paul  &  Sault  Ste.  Marie  Railway  Company  in 
North  Dakota.  North  Dakota  is  a  prohibition  state.  On  a  trial  to  a 
jury,  at  the  conclusion  of  the  evidence,  the  respective  counsel  re- 
quested a  peremptory  instruction  to  the  jury.  Thereupon,  on  consid- 
eration, the  court  directed  a  verdict  in  favor  of  the  plaintiff.  By 
this  action  both  parties  conceded  that  there  was  in  fact  no  case  for  the 
decision  of  the  jury;  and  in  legal  effect  submitted  the  whole  case  to  the 
decision  of  the  court.  "When,  pursuant  to  such  requests,  the  court 
accepts  these  waivers,  and  by  its  peremptory  instruction  determines 
the  questions  of  fact  and  of  law  in  favor  of  one  of  the  parties,  both 
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parties  are  estopped  from  assailing  or  reviewing  its  finding  upon  dis- 
puted issues  of  fact,  and  are  limited  in  the  appellate  court  to  a  review 
of  the  two  questions,  was  there  any  substantial  evidence  to  sustain 
the  court's  finding  of  facts ;  and  was  there  any  error  in  its  declaration 
or  application  of  the  law?"  United  States  v.  Bishop,  125  Fed.  183,  60 
C.  C.  A.  125. 

The  controlling  question,  therefore,  for  decision  is  whether  or  not 
there  was  any  evidence  in  the  case  to  support  the  finding.  If  there 
was,  the  verdict  must  stand.  The  action  being  based  upon  assess- 
ments made  by  the  pfbper  revenue  officers  of  the  government,  the 
law  presumes  that  these  officers  proceeded  regularly;  that  on  due 
inquiry  they  ascertained  the  existence  of  the  essential  facts  subjecting 
the  defendant  to  such  tax.  In  this  respect  such  officers  act  in  a  quasi 
judicial  capacity,  and  their  action  stands  as  prima  facie  correct  until 
this  presumption,  by  countervailing  proof,  is  met  and  overthrown  by 
the  party  assessed.  The  government  was  not  required  in  the  first 
instance  to  go  further  in  the  proofs  than  to  submit  the  assessment  list. 
18  Int.  Rev.  Dec.  164  (Circuit  Court,  N.  D.,  New  York)  ;  Dela- 
ware Railway  Company  v.  Prettyman  et  al.,  Fed.  Cas.  No.  3,767  (Cir- 
cuit Court,  D.  Delaware)  ;  United  States  v,  Rindskopf,  105  U.  S.  418- 
422,  26  L.  Ed.  1131.  When,  therefore,  the  government  presented  the 
assessment  list,  which  is  conceded  to  have  been  regular  in  form,  and 
rested,  it  had  made  out  a  prima  facie  case.  Without  more,  it  was  en- 
titled to  a  verdict.  It  then  devolved  upon  the  defendant  below  to  rebut 
the  case  made  by  a  preponderance  of  evidence.  There  was  not  only 
some  evidence  in  the  case  to  support  tlie  verdict,  but  when  all  the  evi- 
dence which  supervened  is  examined,  it  discloses  many  cumulative  facts 
and  circumstances,  which,  within  the  range  of  reasonable  inference, 
tended  to  support  the  verdict. 

The  essential  question  on  trial  was  whether  or  not,  within  the  pur- 
view of  section  3244,  Rev.  St.  [U.  S.  Comp.  St  1901,  p.  2098],  the 
express  company  was  engaged  in  the  business  of  a"  dealer  in  liquors, 
#as  a  retail  or  wholesale  dealer.    The  fifth  paragraph  of  said  section 
declares  that: 

"Every  person  who  seUs  or  offers  for  sale  malt  liquors  In  quantities  of  five 
gallons  or  less  at  one  time,  but  who  does  not  deal  in  spirituous  liquors,  shall 
be  regarded  as  a  retail  dealer  in  malt  liquors.  Every  person  who  sells  or 
offers  for  sale  malt  liquors  In  larger  quantities  than  five  gallons  at  one  time, 
but  who  does  not  deal  in  spirituous  liquors,  shall  be  regarded  as  a  wholesale 
dealer  in  malt  liquors.** 

Much  of  the  imusually  forceful  discussion  by  counsel  touching  the 
relation  between  consignor  and  common  carrier,  when  the  relation 
of  vendor  and  vendee  begins  and  ends,  and  where,  in  such  relation, 
the  real  title  to  the  property  remains  and  when  it  passes,  is  more  or 
less  academic.  The  actual  ownership  of  the  property  is  not  essential 
to  fix  upon  the  trafficker  the  quality  of  a  dealer  in  liquors  under  this 
statute.  The  statute  attaches  to  him  the  office  of  a  dealer  when  he 
"sells  or  offers  for  sale  malt  liquors."  The  clerk  of  the  owner  of  a 
saloon  selling  liquor  for  his  employer  who  has  no  license,  the  "boot- 
legger" who  covertly  in  the  brush  or  alleyway  purveys  and  sells  liquor 
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for  the  owner,  are  just  as  amenable  to  indictment,  or  for  the  revenue 
tax,  as  the  owner  of  the  liquor. 

It  may  be  conceded  that  the  express  company  as  a  public  carrier, 
in  the  usual  course  of  business,  had  a  right,  without  liability  to  the 
government  for  this  tax,  to  carry  beer  for  breweries  at  St.  Paul  and 
Minneapolis  to  their  consignees  within  the  state  of  North  Dakota. 
In  such  a  legitimate  transaction  the  mere  manner  and  time  of  de- 
livery to  the  consignee,  and  the  payment  therefor  would  not  alter  the 
office  and  liability  of  a  carrier.  But  the  evidence  discloses  a  most 
unusual  and  extraordinary  method  and  relation  between  the  con- 
signors and  the  carrier.  The  evidence  was  directed  more  particularly 
to  such  transactions  had  at  one  of  the  stations  in  North  Dakota.  But 
the  case  was  tried  on  the  practical  concession  that  a  like  method 
of  procedure  obtained  at  all  the'  other  stations.  The  practice  was 
after  the  following  fashion:  Persons  in  North  Dakota  desiring  to 
obtain  beer  would  go  to  the  local  agent  of  the  express  company  and 
say  they  wanted  so  much  beer  of  a  g^ven  brew,  when  the  agent  would 
send  in  the  order,  generally  in  the  name  of  a  fictitious  consignee,  and 
sometimes  in  the  name  of  a  mere  number — say  7  or  9.  The  agent, 
in  instances,  would  send  in. the  order,  not  only  to  cover  the  quantity 
thus  requested,  but  for  an  additional  consignment.  Sometimes  he 
would  send  in  an  order  without  any  such  request  from  any  known 
patron.  The  beer  would  be  shipped  to  the  agent,  the  price  thereof 
charged  by  the  shipper  to  the  express  company.  The  shipper  knew  not 
the  local  customer,  and  dealt  not  with  him ;  but  charged  the  sale  price 
to  and  received  payment  from  the  express  company.  The  beer,  con- 
sisting of  boxes  and  kegs,  would  be  shipped  in  bulk,  and  when  re- 
ceived by  the  agent  would  be  stored  in  the  company's  warehouse. 
And  while  a  preference  would  be  given  to  those  who  had  made  to  the 
agent  a  special  request  for  a  shipment,  the  excess  would  be  delivered 
by  the  agent  to  any  customer  who  applied  to  him  for  beer  in  such 
quantities  as  the  buyer  might  desire.  Thus  would  beer  be  sold 
by  the  agent  to  customers  who  had  placed  no  previous  orders  with 
him.  The  agent  would  collect  from  the  customer  the  sale  price,  plus 
the  transportation  charge,  and  in  his  returns  to  the  express  company 
would  account  for  this  money  to  it  The  evidence  further  shows  that 
the  agent  had  with  the  consignor  an  understanding  that  as  to  any  beer 
left  over  after  the  customers  were  supplied,  the  same  could  be  returned 
to  it,  and  the  money  advanced  therefor  would  be  refunded.  It  is  a 
noticeable  fact,  in  this  connection,  that  it  does  not  appear  that  the  con- 
signor made  any  recompense  to  the  express  company  for  the  cost  of 
such  carriage  to  and  fro.  Another  remarkable  fact  is  that,  contrary 
to  the  ordinary  method  of  dealing  between  express  companies  and 
consignees  of  articles  carried,  the  agent  took  no  receipts  from  parties 
to  whom  the  beer  was  delivered,  and  kept  no  books  showing  such 
names.  And  as  further  evidence  of  the  fact  that  such  agent  in  this 
traffic  was  plying  the  office  of  a  dealer,  like  any  other  provident  busi- 
ness man,  he  was  thoughtful  to  be  prepared  to  meet  an  expected  large 
demand  for  supplies  of  beer  from  possible  customers.  For  instance, 
on  the  2d  day  of  July,  just  two  days  before  the  Fourth  of  July,  he 
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sent  in  orders  and  received  an  unusually  large  consignment  from  the 
breweries,  without  special  requests  for  all  of  it  from  known  purchasers. 

While  the  evidence  does  not  show  that  the  express  company  re- 
ceived any  commissions  as  such  on  these  shipments,  it  does  show  that 
it  received  each  month  a  very  large  income  thereon  for  the  carriage 
charges.  It  enjoyed  a  monopoly  of  this  business.  Although  there  does 
not  appear  to  have  been  any  occasion  or  exigency  for  "hurry-up" 
orders  for  shipment  of  these  regular,  frequent  consignments,  no  ship- 
ments were  made  on  ordinary  freight  trains,  although  the  cost  of  the 
latter  method  of  transportation  was  much  less  than  the  express  charges. 
Certainly  the  express  company  was  not  performing  the  office  in  these 
transactions  of  a  mere  commercial  broker,  who  is  exempt  under  the 
Internal  Revenue  Laws  from  the  payment  of  such  tax.  "The  differ- 
ence between  a  factor  or  commission  merchant  and  a  broker  is  stated 
by  all  the  books  to  be  this :  a  factor  may  buy  and  sell  in  his  own  name, 
and  he  has  the  goods  in  his  possession ;  while  a  broker,  as  such,  cannot 
ordinarily  buy  or  sell  in  his  own  name,  and  has  no  possession  of  the 
goods  sold."  Slack  v.  Tucker  &  Company,  23  Wall.  321-330,  23  L.  Ed. 
143.  The  express  agent  had  possession  of  the  beer.  He  sold  to  custom- 
ers who  applied  to  him.  He  sold  some  of  the  beer  on  credit.  If  not 
paid  for  by  the  vendee,  the  loss  would  presumably  fall  on  the  express 
company.  The  company  got  its  compensation  for  its  pains  and  risk  in 
the  augmented  income  to  its  business  as  a  carrier.  In  this  respect 
the  situation  was  little,  if  any,  different  from  that  of  a  commission 
merchant — ^an  intermediary — who  sells  on  commission,  accounting  to 
the  manufacturer  for  the  purchase  money.  Such  a  person  is  liable  to 
the  government  for  the  revenue  tax  as  a  dealer  under  the  statute. 
Slack  V.  Tucker  &  Company,  supra;  Quinn  v.  Dimond,  72  Fed.  993, 
19  C.  C.  A.  336.  If  this  express  company  would  shield  itself  from 
liability  for  such  tax  as  a  dealer  in  liquor,  which  the  law  extends  to  the 
carrier  engaged  in  the  useful  business  of  interstate  commerce,  it  is  only 
needful  that  it  conduct  the  transportation  of  liquor  from  without  into 
a  prohibition  state  just  as  it  should  any  other  commodity,  without 
making  its  agencies  and  storehouse  in  the  prohibition  state  a  covert 
for  violators  of  the  internal  policy  of  the  state. 

It  results  that  the  judgment  of  the  circuit  court  should  be  affirmed. 


WM.  CAMERON  &  CO.,  Inc.,  ▼.  CAMPBELL  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  27,  1905.) 

No.  2,208. 

L  Meohanicb'  Liens— Suboontractobt-Failxtbb  to  Comply  With  Statute. 
Mansf.  Dig.  Ark.  §§  4402-4421,  in  force  in  Indian  Territory,  require  a 
■obcontractor,  in  order  to  be  entitled  to  ti  mechanic's  lien,  to  give  notice  to 
the  owner,  before  or  at  the  time  he  furnishes  labor  or  materials,  and,  after 
his  contract  has  been  completed,  to  obtain  a  written  settlement,  signed  by 
the  contractor,  which  shall  be  filed,  and  a  copy  given  to  the  owner,  unless 
the  contractor  shall  refuse  to  sign  such  settlement,  when  he  may  substi- 
tute a  statement  of  account  made  by  himself.    They  further  provide  that 
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In  case  he  shall  fail  to  give  the  preliminary  notice,  but  shall  famish  the 
owner  the  statement  required  after  the  contract  is  completed,  "and  in  all 
other  respects  shall  comply  with  the  provisions  of  this  act,"  he  shall  haye 
the  benefit  thereof,  but  only  to  the  extent  that  the  owner  can  safely,  with 
his  engagements  and  liabilities  on  account  of  the  building,  withhold  any 
amount  by  him  owing  to  the  contractor  for  the  benefit  of  the  subcon- 
tractor. Held  that,  under  the  rule  that  such  statutes  must  be  followed 
with  reasonable  strictness  and  substantially  complied  with,  a  subcontract- 
or who  did  not  give  the  notice  to  the  owner,  nor  make  any  attempt  to  ob- 
tain the  required  settlement  with  the  contractor,  did  not  secure  a  lien 
merely  by  filing  and  furnishing  to  the  owner  a  statement  of  his  account 

2.  Sake — Sorr  fob  Enforcement — ^Admission  by  Tendeb. 

Where,  in  a  suit  to  enforce  a  mechanic's  lien,  the  owner  of  the  property 
tenders  a  sum  less  than  that  claimed,  such  tender  is  an  admission  of  the 
validity  of  the  lien  to  that  extent,  and  the  court  should  decree  its  enforce- 
ment for  the  amount  tendered,  even  though  it  is  adjudged  that  the  lien  is 
invalid. 

Appeal  from  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

For  opinion  below,  see  82  S.  W.  762. 

In  the  summer  and  fall  of  the  year  19Q2,  one  J.  M.  Ellis,  under  a  contract 
with  the  appellees,  was  constructing  for  them  a  business  building  upon  their  lot 
in  the  town  of  Minco  in  the  Indian  Territory.  Between  July  29  and  Novem- 
ber 13,  1902,  one  J.  B.  Pope  sold  and  furnished  to  Ellis  building  material  used 
In  such  construction  to  the  amount  of  $952.30,  and  was  paid  thereon  $368.40. 
leaving  unpaid  a  balance  of  $583.90. 

For  the  purpose  of  securing  a  subcontractor's  lien  upon  said  building  and 
lot  f6r  the  said  balance  owing  ftom  said  Bills  for  the  building  material 
so  furnished,  the  said  Pope,  about  December  1,  1902,  made  a  just  and  true 
statement  In  writing  of  the  building  material  so  furnished  by  him  to  said  Ellis, 
giving  all  credits  and  describing  the  lot  upon  which  said  building  was  con- 
structed, and  naming  the  appellees  as  the  owners  of  said  lot  and  building,  and 
sent  such  statement  by  mail  to  the  appellees,  who  received  the  same  in  due 
course  of  mail.  Said  statement  set  forth  the  items  of  the  material,  their  val- 
ues, and  the  dates  of  furnishing,  and  the  several  credits  and  dates  thereof, 
and  the  balance  due  and  unpaid  of  $583.90 ;  and  said  Pope  thereafter  on  De- 
cember 29,  1902,  filed  a  copy  of  the  same  statement  duly  verified  by  his  affi- 
davit,  with  the  clerk  of  the  proper  court,  who  then  duly  recorded  the  same  in 
his  office.  Thereafter,  and  before  suit,  the  said  Pope  for  a  valuable  consider- 
ation sold,  transferred,  and  assigned  the  said  indebtedness  and  lien  or  claim 
for  lien  to  the  appellant,  William  Oameron  &  Ck>.,  who  began  this  suit  in  June, 
1903,  in  the  United  States  Court  within  and  for  the  Southern  District  of  the 
Indian  Territory,  at  Chickasha,  against  said  J.  M.  Ellis  and  said  appellees,  to 
recover  the  said  balance  owing  for  said  material,  to  foreclose  such  lien,  and 
for  such  other  relief  as  might  seem  equitable  and  just  The  defendant  Ellis 
did  not  answer.  Campbell  &  Williams  answered,  admitting  that  in  the  sum- 
mer and  fall  of  1902  J.  M.  Ellis  constructed  for  them  the  said  building  upon 
contract,  and  that  Pope  furnished  to  Ellis  lumber  and  materials  which  were 
used  in  constructing  said  building,  but  denied  that  the  same  amounted  to 
$952.30,  and  denied  that  said  Pope  had  given  the  notice  or  done  any  of  the  acts 
alleged  in  the  petition  to  secure  a  lien  on  said  building  and  lot,  and  denied 
that  he  had  any  such  lien,  and  averred  that  said  building  was  completed  in 
November,  1902,  and  that  said  Campbell  &  Williams,  without  knowledge  of 
Pope's  claim,  had  paid  Ellis  in  full,  except  the  sum  of  $147.47,  which  they 
averred  they  had  tendered  to  the  plaintiff,  and  to  Pope,  and  which  in  their  an- 
swer they  again  tender  and  offer  to  bring  into  court 

Testimony  In  the  cause  was  taken  and  by  agreement  of  the  parties  was  sub- 
mitted to  the  master  in  chancery,  his  conclusions  to  be  reported  to  the  court 
as  on  a  reference. 
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The  master  made  hla  report,  to  which  exceptions  were  filed  and  orerrnled ; 
and  upon  It  decree  was  entered  in  favor  of  the  plaintifT,  William  Cameron  ft 
Co.,  against  the  defendant  Bills  by  default  for  $583.90,  and  adjudging  that  the 
plaintifT  has  a  valid  mechanic's  lien  upon  said  building  and  lot,  and  foreclos- 
ing such  lien  by  directing  the  sale  of  the  property  to  satisfy  the  debt  so  ad- 
Judged  to  be  owing  by  said  Ellis,  and  costs. 

Appeal  was  taken  by  defendants  Campbell  &  Williams  to  the  United  States 
Court  of  Appeals  in  the  Indian  Territory.  Defendant  Ellis  did  not  appeal. 
In  that  court  the  cause  was  determined  upon  Campbell  ft  Williams'  second  as- 
signment of  error : 

"Second.  That  the  court  erred  in  entering  any  decree  against  them  in  ex- 
cess of  $147.47,  because  of  the  fact  that  Pope,  plaintiffs'  assignor,  failed  to  per- 
form the  duties  required  of  him  by  the  statute  to  avail  himself  of  the  lien  on 
defendants'  building  and  lot" 

And  it  was  by  said  Court  of  Appeals  considered  that  there  is  error  In  the 
decree  of  the  court  for  the  Southern  District  of  the  Indian  Territory  in  decree- 
ing a  lien  upon  the  premises  of  Campbell  ft  Williams,  and  in  entering  a  Judg- 
ment against  them  for  any  sum  whatever,  and  it  was  ordered  and  decreed  that 
the  decree  of  the  lower  court  be  reversed  and  set  aside,  with  costs,  and  the 
cause  remanded  to  that  court,  with  directions  to  dismiss  the  complaint  as  to 
Campbell  &  Williams,  and  for  further  proceedings  not  inconsistent  with  the 
opinion. 

From  this  decree  the  present  appeal  is  taken. 

Wallace  Hendricks,  for  appellant. 
Bond  &  Melton,  for  appellees. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

LOCHREN,  District  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  principal  question  presented  by  this  appeal  is  whether  the 
United  States  Court  of  Appeals  in  the  Indian  Territory  correctly  held 
that  J.  B.  Pope  failed  to  take  the  necessary  steps  to  secure  and  per- 
fect his  right,  as  a  subcontractor  furnishing  building  material,  to  a 
lien  upon  and  against  the  building  of  Campbell  &  WiUiams,  for  the 
construction  of  which  he  furnished  such  material  to  the  contractor, 
Ellis,  and  also  upon  their  lot  upon  which  the  building  was  constructed. 

There  was  no  right  to  a  mechanic's  lien  at  common  law,  and  there- 
fore such  right  is  based  wholly  upon  statutes  providing  for  such  liens, 
to  secure  which  the  procedure  prescribed  by  the  statute  must  be  fol- 
lowed with  reasonable  strictness  and  substantial  compliance.  Jones 
on  Liens,  §§  1389,  1390. 

The  statutes  of  Arkansas,  in  force  in  the  Indian  Territory,  upon 
this  subject,  are  contained  in  Mansfield's  Digest,  which  provides : 

"Sec.  4402.  Every  mechanic,  hnllder,  artisan,  workman,  laborer  or  other 
person  who  shall  do  or  perform  any  work  or  labor  npon  or  furnish  any  ma- 
terials, machinery  or  fixtures  for  any  building,  erection  or  other  improvement 
upon  land,  including  contractors,  subcontractors,  material  furnishers,  mechan- 
ics and  laborers,  under  or  by  virtue  of  any  contract  express  or  implied,  with 
tlie  owner  or  proprietor  thereof,  or  his  agent,  trustee,  contractor  or  subcon- 
tractor, upon  complying  with  the  provisions  of  this  act,  shall  have  for  his 
work  or  labor  done,  or  materials,  machinery  or  fixtures  furnished,  a  lien  upon* 
such  building,  erection  or  improvement  and  upon  the  land  belonging  to  such 
owner  or  proprietor  on  which  the  same  is  situated,  to  secure  the  payment  of 
such  work  or  labor  done,  or  materials,  machinery  or  fixtures  furnished.*' 
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By  section  4422,  all  persons  so  furnishing  things,  or  doing  work, 
except  under  contracts  directly  with  the  owner,  are  to  be  considered 
subcontractors.    The  statute  further  provides : 

"860.4403.  Eyery  gabcontractor  wiahing  to  avail  himself  of  the  benefits 
of  this  act  shall  give  notice  to  the  owner  or  proprietor,  or  his  agent  or  trustee, 
before  or  at  the  time  he  furnishes  any  of  the  things  aforesaid,  or  performs 
any  of  the  labor,  of  his  Intention  to  furnish  or  perform  the  same,  and  the 
probable  value  thereof;  and,  if  afterward  the  things  are  furnished  or  labor 
done,  the  subcontractor  shall  settle  with  the  contractor  therefor,  and  having 
made  the  settlement  in  writing,  the  same,  signed  by  the  contractor  and  certi- 
fied by  him  to  be  just,  shall  be  presented  to  the  pwner  or  proprietor,'  or  his 
agent  or  trustee,  and  left  with  him,  and  within  sixty  days  from  the  time  the 
things  shall  have  been  furnished,  or  the  labor  performed,  the  subcontrnctor 
shall  file  with  the  clerk  of  the  circuit  court  of  the  county  in  which  the  build- 
ing, erection  or  other  improvement  is  situated  a  copy  of  the  settlement  be- 
tween him  and  the  contractor,  which  shall  be  a  Hen  on  the  building,  erection 
or  other  improvement  for  which  the  things  were  furnished,  or  the  labor  per- 
formed, and  shall  at  the  time  file  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  the  correctness  of  all  which  shall  be  verified  by  affi- 
davit. 

'*Sec  4404.  In  case  the  contractor  shall  for  any  reason  fall  or  refuse  to 
make  and  sign  such  settlement  in  writing  with  the  subcontractor  when  the 
same  is  demanded,  then  the  subcontractor  shall  make  a  Just  and  true  state- 
ment of  wbrk  and  labor  done  or  things  furnished  by  him.  giving  all  credits, 
which  he  shall  present  to  the  OMmer  or  proprietor,  his  agent  or  trustee,  and 
shall  also  file  a  copy  of  the  same,  verified  by  affidavit,  with  the  circuit  clerk, 
as  provided  In  section  4403." 

"Sec.  4421.  In  case  any  subcontractor  shall  not  have  notified  the  owner, 
proprietor,  his  agent  or  trustee,  1>efore  furnishing  the  things  aforesaid,  or  do- 
ing work  and  labor,  as  provided  for  in  section  4403,  but  shall  furnish  to  him 
the  account  as  provided  in  said  section,  or  the  statement  provided  for  in  sec- 
tion 4404,  and  In  all  other  respects  shall  comply  with  the  provisions  of  this 
act,  he  shall  have  the  benefit  hereof  the  same  as  if  he  had  given  notice  as  re- 
quired herein,  to  the  extent,  and  only  to  the  extent,  that  such  owner  or  pro- 
prietor can  safely,  with  his  engagements  and  liabilities  on  account  of  such 
building,  erection  or  other  improvement,  withhold  any  amount  by  him  owing 
to  his  contractor  for  such  subcontractor." 

'  The  act  provided  that  any  such  Hen  should  be  transferable  and  as- 
signable. But  Pope  never  complied  with  the  essential  provisions 
of  said  statute,  and  therefore  never  acquired  any  lien.  He  did  not, 
in  compliance  with  section  4403,  give  any  notice  to  the  owner  before 
furnishing  the  material  of  his  intention  to  furnish  the  same,  and  made 
no  settlement  in  writing  with  the  contractor  therefor,  nor  have  any 
such  settlement  signed  by  the  contractor  and  presented  to  the  owner. 
He  never  demanded  or  asked  for  such  settlement  of  the  contractor, 
who  therefore  never  refused  to  make,  sign,  or  certify  such  settlement, 
and  hence  said  Pope  was  not  entitled  to  make  or  furnish  to  the  owner 
or  file  with  the  clerk  of  the  court  the  statement  provided  for  by  sec- 
tion 4404. 

It  is  apparent  that  the  written  statement  made  by  Pope  about 
December  1,  1902,  of  the  material  furnished  by  him,  which  was  mailed 
to  the  owners,  and  a  verified  copy  of  which  was  on  December  29,  1902, 
filed  with  the  clerk  of  the  court,  did  not  comply  fully  with  any  of  the 
provisions  of  the  statute,  and  was  of  itself  ineffective  to  secure  or  pre- 
serve his  lien.  Even  had  the  proceeding  taken  by  Pope  amounted  to  a 
substantial  compliance  with  that  contemplated  by  section  4421,  it  would 
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preserve  the  lien  only  to  the  extent  which  the  owner  of  the  building 
could  safely,  with  his  engagements  and  liabilities  on  account  of  the 
building,  withhold  from  what  was  owing  to  the  contractor.  The  ob- 
ject of  these  provisions  for  the  service  upon  the  owner  of  the  notices 
and  statements  by  the  subcontractor  is  to  enable  the  owner  to  reserve 
for  the  subcontractor  moneys  which,  without  such  notice,  he  would 
ordinarily  pay  over  to  the  contractor.  The  courts  of  Arkansas  have 
held  this  same  statute  to  be  highly  remedial,  demanding  liberal  con- 
struction for  the  advancement  of  the  remedy,  and  that  an  exact  and 
technical  compliance  is  not  indispensable  where  no  injustice  can  result 
from  overlooking  the  omission.  Anderson  v.  Seamans,  49  Ark.  475, 
6  S.  W.  799;  Buckley  v.  Taylor,  51  Ark.  302,  11  S.  W.  281. 

In  this  case  the  defendants  admit  by  their  answer  that  they  still 
have  in  their  hands  $147.47,  owing  by  them  to  the  contractor  on  the 
contract,  and  aver  that  they  have  tendered  that  sum  to  the  plaintiff, 
and  again  tender  and  offer  to  pay  the  same  into  court.  The  record  does 
not  show  that  it  was  in  fact  paid  into  court,  so  as  to  affect  the  right 
to  costs. 

"A  tender,  when  made,  is  an  admission  of  an  amount  due  equal 
to  the  sum  tendered,  and  while  a  verdict  may  be  rendered  for  more 
than  the  amount  tendered,  it  cannot  be  rendered  for  less.  And  this,  too, 
although  the  tender  be  defective,  or  even  be  offered  in  a  case  where 
it  cannot  be  legally  made  or  pleaded,  and  for  such  reasons  be  held  un- 
available to  save  costs."  Denver,  etc.,  R.  R.  Co.  v.  Harp,  6  Colo.  420, 
424,  citing  many  cases.  See,  also,  Eaton  v.  Wells,  82  N.  Y.  576 ;  Noble 
v.  Fagnant,  162  Mass.  275,  38  N.  E.  607 ;  28  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  15. 

As  the  plaintiff  claimed  no  personal  indebtedness  as  owing  to  it 
by  the  defendants  Campbell  &  Williams,  but  only  such  liability  as 
arose  from  plaintiff's  lien  upon  these  defendants'  building  and  lot, 
for  material  furnished  to  defendants'  contractor  Ellis,  this  tender  by 
defendants  of  $147.47  as  moneys  owing  by  defendants  to  that  con- 
tractor, on  the  contract  price  for  constructing  that  building,  is  nec- 
essarily an  admission  by  defendants  that  plaintiff  has  a  valid  lien  on 
that  building  and  lot  to  the  extent  of  the  amount  so  tendered,  as  their 
right  to  pay  to  the  plaintiff  such  balance  of  money  stated  to  be  owing 
to  Ellis  could  rest  alone  on  the  validity  of  pljiintiff's  lien  to  at  least 
that  amount. 

It  follows  that  the  part  of  the  decree  of  the  trial  court  adjudging 
and  establishing  the  lien  of  plaintiff  upon  the  building  and  lot  of  these 
defendants  was  right,  but  only  to  the  extent  of  $147.47  and  the  costs. 

Furthermore,  it  appears  by  the  record  that  the  decree  of  the  trial 
court  was  not  questioned  to  that  extent  in  the  appeal  taken  to  the 
United  States  Court  of  Appeals  in  the  Indian  Territory.  The  assign- 
ments of  error  on  which  that  appeal  was  taken  are  recited  in  the 
opinion  of  the  court  The  only  one  bearing  on  this  matter  is  the 
following : 

"Second,  that  the  court  erre^  la  entering  any  decree  against  them  In  excess 
of  $147.47  admitted  by  defendants  in  their  answer  to  be  due  and  unpaid.*' 
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The  only  part  of  that  decree  which  was  against  the  defendants  was 
that  which  established  the  plaintiff's  lien,  and  directed  its  foreclosure. 
That  by  the  defendants'  assignment  of  error  was  admitted  to  be  proper 
and  valid  to  the  extent  of  $147.47,  and  the  United  States  Court  of  Ap- 
peals in  the  Indian  Territory  should  have  modified  the  decree  so  as  to 
establish  the  lien  for  the  amount  only  of  $147.47,  instead  of  reversing 
the  decree  and  remanding  the  case,  with  directions  to  dismiss  the  com- 
plaint as  to  the  defendants  then  appealing. 

The  decree  of  the  United  States  Court  of  Appeals  in  the  Indian 
Territory,  except  as  to  costs  in  that  court,  is  reversed,  with  costs,  and 
the  cause  remanded  to  the  United  States  Court  for  the  Southern  Dis- 
trict of  the  Indian  Territory  at  Chickasha,  with  directions  that  the  de- 
cree be  modified  so  that  the  amount  recovered  by  the  plaintiffs  shall 
be  a  lien  upon  the  building  and  lot  of  the  defendants  described  in  the 
decree  to  the  extent  only  of  $147.47,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

As  the  outcome  of  these  defendants'  appeal  to  the  United  States 
Court  of  Appeals  in  the  Indian  Territory  has  been  a  large  reduction  of 
the  amount  for  which  a  lien  upon  their  property  had  been  adjudged, 
it  is  considered  that  they  should,  in  the  final  adjustment,  be  allowed 
the  costs  of  that  court. 


DAVIDSON-WESSON  IMPLEMENT  CO.,  Ltd.,  ▼.  PARLIN  ft  ORENDORFF 

CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit,  December  6,  1906.) 

No.  1,447. 

Cbeditobs'  Sun^-JuBisDionoN  of  Fedebal  Coubts— State  Statute  Enlab- 
oiNo  Remedy. 

A  simple  contract  creditor,  who  has  not  reduced  his  demand  to  judg- 
ment and  exhausted  his  remedy  at  law,  has  no  standing  in  a  court  of 
equity  to  have  his  claim  adjudicated  and  to  subject  equities;  nor  cnn  a 
state  statute  authorizing  such  suits  In  the  courts  of  the  state  confer  juris- 
diction thereof  upon  a  federal  court.  In  which  the  defendant  has  the  con- 
stitutional, right  to  a  trial  by  jury  to  determine  the  fact  and  amount  of 
his  indebtedness. 

[Ed.  Note—For  cases  in  point,  see  vol.  13,  Cent  Dig.  Courts,  §  905;  vol. 
14,  Cent  Dig.  Creditors'  Suit,  §  46. 

Right  to  trial  by  jury  in  federal  courts,  see  note  to  O'Connell  v.  Reed, 
5  C.  C.  A.  603 ;  Vany  v.  Peirce,  2G  C.  C.  A.  528.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Louisiana. 

Counsel  agree'  on  appellants'  statement  of  the  case  as  follows:  This  case 
l8  an  appeal  from  a  decree  of  the  United  States  Circuit  Court  for  the  Western 
District  of  Louisiana  refusing  to  vacate  an  order  appointing  a  receiver  for 
the  Davidson-Wesson  Implement  Company,  Limited,  and  dissolve  the  writ 
of  injunction  restraining  the  officers  of  said  corporation  from  managing  or 
controlling  its  affairs,  which  decree  continued  the  receiver  appointed  by  said 
court  in  control  of  the  property  and  assets  of  the  appellant  The  bill  filed  by 
complainant  is  quite  extensive,  also  the  motion  to  vacate  and  dissolve,  which, 
for  simplicity^  we  will  endeavor  to  condense  in  this  statement  by  eliminating 
the  portions  which  we  consider  ImmateriaL 
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Appellee  aneges  that  It  Is  a  eorporation  organised  under  the  laws  of  tbe 
state  of  Illinois,  and  a  citizen  of  said  state,  and  that  the  Davidson-Wesson  Im- 
plement Company,  Limited,  H.  Albert  Davidson,  H.  Edward  Wesson,  and 
I/>ui8  T.  Mathews  are  residents  and  citizens  of  the  parish  of  Calcasieu  and 
Ktate  of  Louisiana.  The  bill  also  made  the  Welsh  National  Bank  a  party  de- 
fendant which  did  not  join  In  the  motion  to  vacate  and  dissolve.  Therefore 
the  allegations  &«  to  it  are  not  before  this  court  for  consideration.  Appellee 
alleges  that  appellants  Davidson,  Wesson,  and  Mathews,  during  the  month  of 
December,  1901,  entered  into  a  fraudulent  conspiracy  to  establish  a  store  in 
the  town  of  Welsh,  La.,  by  means  of  which  they  could  purchase  goods,  sell 
same,  and  appropriate  the  proceeds  of  such  sales  to  their  individual  uses, 
without  incurring  personal  liiiblllty  therefor;  that  with  that  purpose  In  view 
they  organized  a  corporation  on  December  9,  1901,  adopting  the  name  of 
''Davidson- Wesson  Implement  Company,  Limited" ;  the  charter  for  same  being 
signed,  acknowledged,  and  .recorded  in  the  recorder's  office  of  Calcasieu  parish. 
La.  After  stating  a  number  of  the  provisions  of  said  charter,  the  bill  charges 
upon  Information  and  belief:  That  said  corporation  was  not  formed  in  good 
faith  for  the  purpose  of  carrying  on  a  legitimate  mercantile  enterprise,  but 
for  the  purpose  of  buying  goods  without  any  intention  of  ever  paying  for 
them.  That  nothing  further  was  done  towards  forming  a  corporation.  No 
stock  was  subscribed  or  certificates  therefor  issued,  no  election  of  ofl9cers  or 
meeting  of  the  directors  ever  held.  That  the  appellant  Davidson  deeded,  on 
December  9,  1901,  lot  No.  2,  block  26.  of  the  town  of  Welsh,  with  a  building 
thereon,  which  appellee  alleges,  upon  information  and  belief,  was  worth 
about  $1,500,  for  the  consideration  of  $4,100.  which  deed  was  not  filed  for 
record  until  January  1,  19a3.  That,  if  any  contributions  were  made  on  stock 
subscriptions,  they  were  made  to  pay  freight  on  goods  purchased  by  the  said 
con)oration.  That  the  appellants  had  since  the  organization  of  said  corpora- 
tion purchased  from  various  parties  goods  amounting  to  $40,000,  paying  only 
such  debts  as  they  found  prudent  and  politic  to  pay  in  order  to  enable  them 
to  continue  in  business  and  delay  the  action  of  creditors,  while  the  organiza- 
tion appropriated  its  mpneys  to  their  individual  uses,  charging  that  each  of 
them  had  received  the  sum  of  $5,000  from  said  corporation.  That  the  David- 
son-Wesson Implement  Company,  Limited,  owned  a  stock  of  goods  of  the  prob- 
able value  of  $5,000,  which  it  was  selling  for  less  than  cost,  as  appellee  is  In- 
formed. That  It  owns  notes  and  accounts  of  the  probable  value  of  $5,000. 
and  mules,  etc.,  of  the  probable  value  of  $500.  That  it  had  contracted  debts 
which  are  unsatisfied  and  owing  to  various  creditors,  ''to  the  extent,  as  your 
orator  charges  and  believes,  of  $25,000."  That  defendants  were  indebted  to 
complainant  in  the  sum  of  $19,323.70.  But  the  bill  does  not  assert  any  interest 
in  defendant's  property  or  any  privilege  upon  same;  nor  does  said  bill  allege 
that  such  indebtedness  is  past  due.  It  alleges  that  the  defendants  refuse  to 
pay  complainant  any  sum,  but  continued  to  collect  the  notes  and  accounts 
owing  to  the  corporation  and  appropriate  the  same  to  their  own  use.  It 
states,  upon  information  and  belief,  that  Davidson,  Mathews,  and  Wesson 
are  each  insolvent,  that  the  Davidson- Wesson  Implement  Company,  Limited, 
is  insolvent,  that  all  Its  property  does  not  exceed  the  value  of  $10,000,  and 
Its  indebtedness  is  at  least  $25,000.  The  bill  closes  with  an  appropriate 
prayer  for  the  appointment  of  a  receiver  to  take  charge  of  the  property  of  the 
Davidson- Wesson  Implement  Company,  Limited,  and  for  a  writ  of  injunction 
restraining  the  defendants  from  selling  or  disposing  of  any  goods,  chattels, 
property,  or  effects  belonging  to  the  Davidson- Wesson  Implement  Company, 
Limited,  etc. ;  that  defendants  be  ordered  and  directed  to  pay  orator  the 
sums  to  be  due  to  It  by  the  notes  and  accounts  described  in  the  bill  and  tLat 
orator  have  Judgment  for  said  sums;  and  that  defendants  be  required  to 
answer  said  bill,  but  not  under  oath,  which  was  specially  waived. 
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Motion  to  Vacate  and  Dissolve. 

Appellants,  after  denying  all  of  that  portion  of  complainant's  bill  char- 
ging them  with  entering  into  a  fraudulent  conspiracy  for  the  purpose  of  ac- 
quiring goods  without  Intention  of  paying  for  same,  or  to  appropriate  same  to 
their  individual  uses,  allege  that  complainant  knew  same  to  be  false  and  un- 
true at  the  time  they  were  made.  '  They  allege  that  the  Davidson- Wesson  Im- 
plement Company,  Limited,  was  organized  in  good  faith,  and  they  were  ad- 
vised, encouraged,  and  counseled  to  do  so  by  the  agents  and  representatives  of 
complainant,  who  were  fully  cognizant  of  all  facts  connected  therewith,  and 
of  the  value  of  the  property  conveyed  to  it  by  Davidson,  also  their  manner  and 
method  of  doing  business.  They  allege  that  51  shares  of  stock  of  $100  each 
were  subscribed  and  paid  for  in  a  valuable  consideration,  and  that  complainant 
had  full  knowledge  thereof  long  prior  to  the  filing  of  its  bill;  that  the  cer- 
tificates representing  said  51  shares  of  stock  were  issued;  that  all  the  for- 
malities required  by  the  laws  of  Louisiana  were  complied  with;  and  that  the 
corporate  existence  was  complete  in  every  respect;  that  the  lot  in  Welsh  and 
building  thereon  was  purchased  by  the  corporation  from  Davidson  for  $4,100, 
which  was  considered  by  each  of  the  appellants  and  also  by  the  agents  and 
representatives  of  complainant,  who  were  fully  conversant  with  said  trans- 
action at  the  time  it  occurred,  to  be  a  reasonable  valuation  for  same — pleading 
an  estoppel  as  to  the  complainant  urging  any  defect  In  the  corporate  organiza- 
tion or  to  the  value  of  the  property  purchased  from  Davidson.  Appellants 
further  deny  that  they  have  ever  appropriated  to  their  several  or  individual 
uses  the  money  received  from  the  sale  of  goods,  or  that  they  have  applied  the 
cash  to  the  payment  of  debts  in  order  to  delay  the  action  of  creditors,  that 
they  have  appropriated  to  the  uses  of  each  the  sum  of  $5,000,  or  any  other 
sum,  stating  that  the  complainant  knew  said  allegations  to  be  false  and  un- 
true when  made.  Appellants  allege  that  they  applied  all  money  received  from 
the  sale  of  goods  to  the  payment  of  actual  running  expenses  and  to  the  pay- 
ment of  debts  and  obligations  contracted  in  due  course  of  business;  that  Da- 
vidson and  Mathews  have  never  received  one  cent  from  the  corporation ;  and 
Wesson,  who  gave  his  time  to  its  management,  had  received  a  salary  of  only 
$100  per  month,  and  no  further  sum  for  his  own  benefit  Appellants  deny  that 
they  had  sold  any  goods  for  less  than  cost;  aver  that  complainant  knew  this 
charge  to  be  false  and  untrue  at  the  time  it  was  made;  deny  that  it  had  on 
hand  only  $5,000  worth  of  goods,  but  allege  that  same  was  worth  $8,886.67, 
which  fact  was  well  known  by  both  complainant  and  Its  solicitor  at  time  of 
filing  the  bill ;  allege  that  its  notes  and  accounts  receivable  exceed  $12,000,  and 
the  allegation  In  the  complainant's  bill  that  same  was  only  $5,000  Is  false  and 
untrue  and  was  known  to  be  so  by  both  the  complainant  and  its  solicitor  when 
made;  deny  that  the  Davidson-Wesson  Implement  Ck>mpany,  Limited,  owes 
$25,000;  and  state  that  its  total  indebtedness  does  not  exceed  $11,500.  They 
also  deny  an  indebtedness  of  $19,323.70  to  complainant  They  also  deny  an 
indebtedness  to  the  Welsh  National  Bank  in  the  sum  of  $800,  or  any  other  sum. 
Appellants  deny  having  refused  to  pay  complainant  any  sum  of  money,  and 
.  allege  to  have  paid  it  large  sums  at  various  and  different  times ;  deny  selling 
the  goods  of  the  implement  company  and  appropriating  same  to  their  sep- 
arate use,  or  of  collecting  the  debts  due  it  and  applying  same  to  their  indi- 
vidual accounts ;  deny  Davidson,  Wesson,  or  Mathews,  or  either  of  them,  are 
Insolvent  or  that  the  Davidson-Wesson  Implement  Company,  Limited,  is  hope- 
lessly insolvent  or  that  its  property  is  worth  only  $10,000  and  its  debts  amount 
to  $25,000,  but  allege  that  its  assets  far  exceed  its  indebtedness;  allege  that 
the  officers  of  the  Davidson-Wesson  Implement  Company,  Limited,  are  en- 
titled to  remain  in  control  of  its  corporate  affairs  and  conduct  its  business; 
pray  that  the  order  appointing  a  receiver  be  vacated  and  the  writ  of  injunction 
dissolved,  and  that  its  officers  be  reinstated  in  the  custody  and  control  of  its 
assets.  The  answer  is  verified  by  the  oath  of  H.  A.  Davidson,  H.  B.  Wesson, 
and  Louis  T.  Mathews. 

Charlez  A.  McCoy  and  Leland  H.  Moss,  for  appellants. 
U.  F.  Short,  for  appellee. 
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Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).  The  forego- 
ing statement  shows  that  the  Parlin  &  Orendorff  Company,  claiming 
to  be  a  contract  creditor  of  the  Davidson- Wesson  Implement  Comr 
pany,  Limited,  but  asserting  no  lien,  seeks  relief  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Louisiana  of  both  a  legal 
and  an  equitable  nature  of  the  most  drastic  character — a  judgment  for 
the  amount  of  the  alleged  debt,  and  an  injunction,  a  receiver,  and  a 
liquidation  of  the  defendant  corporation.  The  bill  must  have  been 
framed  in  view  of  the  laws  of  Louisiana  (see  Acts  La.  1898,  p.  312^ 
No.  159),  for  it  is  inadmissible  under  the  rules  and  principles  of  equity 
as  administered  in  the  courts  of  the  United  States.  Counsel  calls  his 
bill  "a  creditors'  bill" ;  but  it  is  settled  since  the  beginning  that  a  simple 
contract  creditor  has  no  standing  in  a  court  of  equity  to  enforce  pay- 
ment or  subject  equities  until  after  he  has  reduced  his  demand  to  judg- 
ment and  has  exhausted  his  remedy  at  law. 

Assuming  that  the  complainant  below  is  seeking  to  avail  himself  in 
the  United  States;  courts  of  rights  given  creditors  under  the  laws  of 
Louisiana,  the  cases  of  Scott  v.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712, 
35  L.  Ed.  358;  Gates  v.  Allen,  149  U.  S.  451, 13  Sup.  Ct.  977,  37  L.  Ed. 
804;  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  378,  14  Sup.  Ct. 
127,  37  L.  Ed.  1113,  dispose  of  this  appeal  adversely  to  his  pretensions. 
And  see  Atlanta  &  F.  R.  Co.  v.  Western  Railway  Co.  of  Alabama,  60 
Fed.  790,  1  C.  C.  A.  676.    We  quote  from  Cates  v.  Allen,  supra: 

"Ck)]iiplalnant8  were  simple  contract  creditors,  who  had  not  reduced  tlieir 
claims  to  judgment,  and  therefore  had  no  standing  in  the  United  States  Glr- 
euit  Ck>urt,  sitting  as  a  court  of  equity,  upon  a  bill  to  set  aside  and  vacate  a 
fraudulent  conveyance.  The  suit  was  originally  brought  in  the  state  court 
under  sections  1843  and  1845  of  the  Code  of  Mississippi  of  1880,  which  pro- 
vided  that  the  chancery  courts  of  that  state  should  have  Jurisdiction  of  bills- 
exhibited  by  creditors  who  had  not  obtained  Judgments  at  law,  or,  having 
Judgments,  had  not  had  executions  returned  unsatisfied,  to  set  aside  fraudu- 
lent conveyances  of  property  or  other  devices  resorted  to  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors,  and  might  subject  the  property 
to  the  satisfaction  of  the  demands  of  such  creditors  as  if  the  complainants  had 
had  Judgment  and  execution  thereon  returned  no  property  found;  and  that 
*the  creditor  in  such  case  shall  have  a  lien  upon  the  property  described  therein 
from  the  filing  of  his  bill,  except  as  against  bona  fide  purchasers  before  the- . 
service  of  process  upon  the  defendant  in  such  bill.'  These  sections  were  con- 
sidered in  Scott  V.  Neely,  140  U.  S.  106.  11  Sup.  Ct  712,  35  L.  Ed.  358.  and  it 
was  therein  determined  that  the  Circuit  Courts  of  the  United  States  in  Miss- 
issippi could  not  under  their  operation  take  Jurisdiction  of  a  bill  in  equity  Uy 
subject  the  property  of  the  defendants  to  the  payment  of  a  simple  contract 
debt  in  advance  of  any  proceeding  at  law,  either  to  establish  the  validity  or 
amount  of  the  debt,  or  to  enforce  its  collection.  It  was  there  shown  that  the 
Constitution  of  the  United  States,  in  creating  and  defining  the  Judicial  power 
of  the  general  government,  had  established  the  distinction  between  law  and 
equity,  and  that  equitable  relief  in  aid  of  demands  cognizable  In  the  courts  of 
the  United  States  only  on  their  law  side  could  not  be  sought  in  the  same  ac- 
tion, although  allowable  in  the  state  courts  by  virtue  of  state  legislation  (Ben- 
nett V.  Butterworth,  11  How.  669,  13  L.  Ed.  859 ;  Thompson  v.  Railroad  Com- 
panies, 6  Wall,  134,  18  L.  Ed.  765 ;  Scott  v.  Armstrong.  146  U.  S  499,  612,  13 
Sup.  Ct  148,  36  L.  Ed.  1059),  and  that  the  Code  of  Mississippi  in  giving  to  a. 
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simple  contract  creditor  a  right  to  seek  in  equity,  in  advance  of  any  judgment 
or  legal  proceedings  upon  his  contract,  the  removal  of  obstacles  to  the  re- 
covery of  his  claim  caused  by  fraudulent  conveyances  of  property  whereby  the 
whole  suit  involving  the  determination  of  the  validity  of  the  contract  and  the 
amount  due  thereon  is  treated  as  one  in  equity  to  be  heard  and  disposed  of 
without  a  trial  by  jury,  could  not  be  enforced  in  the  courts  of  the  United 
States  because  in  conflict  with  the  constitutional  provision  by  which  the  right 
to  a  trial  by  jury  is  secured.  The  principle  that  a  general  creditor  cannot 
assail  as  fraudulent  against  creditors  an  assignment  or  transfer  of  property 
made  by  his  debtor  until  the  creditor  has  first  established  his  debt  by  the 
judgment  of  a  court  of  competent  jurisdiction,  and  has  either  acquired  a  lien 
upon  the  property,  or  is  in  a  situation  to  perfect  a  lien  thereon  and  subject  it 
to  the  i>ayment  of  his  judgment,  upon  the  removal  of  the  obstacle  presented 
by  the  fraudulent  assignment  or  transfer,  is  elementary.  Waite  on  Fraud. 
Con.  S  73,  and  cases  cited.  The  existence  of  judgment,  or  of  judgment  and 
execution,  is  necessary,  first,  as  adjudicating  and  definitely  establishing  the 
legal  demand;  and,  second,  as  exhausting  the  legal  remedy." 

The  decree  of  the  Circuit  Court  granting  an  injunction  and  appoint- 
ing a  receiver  is  reversed,  and  the  cause  is  remanded,  with  instructions 
to  discharge  the  receiver  and  dismiss  the  bill,  with  all  costs. 


TWINING  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  11,  1900.) 

No.  13. 

Barks  and  Banking — ^National  Banks — IMLakino  False  Entbi£s  in  Books. 
Entries  in  the  books  of  a  national  bank  which  correctly  record  actual 
transactions  of  the  bank,  although  such  transactions  may  have  been  un- 
authorized, or  even  fraudulent,  are  not  false  entries,  within  the  meaning 
of  Rev.  St  §5209  [U.  S.  Comp.  St  1901,  p.  3497],  and  will  not  sustain  an 
indictment  thereunder  for  the  making  of  false  entries. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District  of 
New  Jersey. 

Herbert  C.  Smyth  and  John  G.  Johnson,  for  plaintiff  in  erroi% 
Edmund  Wilson,  for  the  United  States. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  indictment  which  this  writ  of  error 
brings  before  us  is  under  section  6209  of  the  Revised  Statutes  [U.  S. 
Comp.  St  1901,  p.  3497],  and  contains  six  counts,  which  charge  the  de- 
fendant (the  plaintiff  in  error)  with  making  false  entries  in  the  reports 
and  in  the  books  of  the  First  National  Bank  of  Asbury  Park,  of  which 
the  defendant  was  a  director.  The  first  three  counts  charge  that  the 
defendant  made  false  entries  in  three  reports  which  were  made  by  the 
bank  to  the  Comptroller  of  the  Currency,  dated,  respectively,  the  15th 
of  July,  1901,  the  25th  of  February,  1902,  and  the  23d  of  September, 
1902.  Each  of  these  reports  is  made  the  subject  of  a  separate  count; 
the  false  entry  charged  consisting  in  overstating  the  amount  that  was 
due  to  the  bank  from  loans  and  discounts  by  the  sum  of  $1,000,  in  that 
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there  was  included  in  the  sum  so  stated  to  be  due  the  bank  a  promissory 
note,  dated  at  Asbury  Park  the  13th  of  September,  1899,  made  by  one 
Benjamin  Albertson  and  indorsed  by  him  in  blank,  which  it  is  alleged 
was  worthless  and  void  because  of  the  fact  that  it  had  been  paid  and 
satisfied.  The  fourth  count  charges  that  the  defendant  made  certain 
false  entries  on  the  23d  of  January,  1903,  in  the  bank's  journal  balance 
book  No.  7 ;  the  same  being  an  entry  showing  a  credit  of  $400  to  the 
bills  discounted  account,  and  including  a  credit  of  $250  to  that  account 
by  reason  of  a  supposed  payment  of  $250  upon  a  note  made  by  Alonzo 
W.  Parsons  dated  February  14,  1902,  payable  to  his  own  order  for 
$1,000,  four  months  after  its  date,  and  another  alleged  false  entry 
showing  a  credit  to  the  profit  and  loss  account  of  $300  on  account  of  the 
transactions  of  January  23, 1903,  which  included  a  supposed  loss  on  the 
Parsons  note,  whereas  the  credit  to  the  profit  and  loss  account  should 
have  been  not  less  than  $550,  instead  of  $300,  because  no  loss  had  been 
sustained  by  the  bank  on  account  of  said  promissory  note.  The  fifth 
count  charges  that  on  the  23d  of  January,  1903,  the  defendant  made  a 
false  entry  in  the  bank's  journal  book  No.  7,  showing  a  credit  to  the 
profit  and  loss  account  of  $300  on  account  of  that  day's  transactions, 
which  included  a  supposed  loss  of  $950  on  account  of  a  note  made  by 
John  E.  Davis  for  $1,700,  dated  November  18,  1902,  and  payable  to 
the  order  of  Davis  three  months  after  its  date,  when,  as  is  alleged,  there 
should  have  been  a  credit  of  not  less  than  $1,260  to  the  profit  and  loss 
account,  because  no  loss  had  been  sustained  by  the  bank  on  account  of 
said  note.  The  sixth  count  charges  that  on  the  3d  day  of  March, 
1902,  the  defendant  made  a  false  entry  in  the  bank's  Journal  Balance 
Book  No.  6,  showing  a  charge  to  the  profit  and  loss  account  of  $700 
on  account  of  a  promissory  note  dated  March  20,  1896,  of  Jesse  B. 
Twining,  for  the  sum  of  $1,700,  payable  to  the  order  of  Hannah  B. 
Twining,  when  in  fact  no  loss  had  been  sustained  by  the  bank  on  ac- 
count of  said  note. 

The  jury  rendered  a  general  verdict  of  guilty.  Judge  Kirkpatrick, 
before  whom  the  case  was  tried,  died  subsequent  to  the  verdict. 
Thereafter  a  motion  for  a  new  trial  was  made  before  Judge  Lanning, 
who  after  argument  set  aside  the  conviction  upon  the  first  three  counts 
of  the  indictment,  but  refused  to  disturb  the  verdict  on  the  last  three 
counts.  The  defendant  was  then  sentenced  on  each  of  the  last  three 
counts  of  the  indictment  to  six  years'  imprisonment  in  the  state  prison ; 
the  terms  of  sentence  to  be  concurrent.  After  sentence  the  defendant 
sued  out  this  writ  of  error.  The  primary  question  we  are  called  on  to 
consider  is  whether  there  was  evidence  to  sustain  the  verdict  upon  the 
fourth,  fifth,  and  sixth  counts  of  the  indictment,  or  either  of  those 
counts. 

Under  the  proofs  it  cannot  jje  pretended — indeed,  it  was  not  claimed 
by  the  government — that  the  defendant.  Twining  (the  plaintiff  in  er- 
ror), personally  made  any  of  the  alleged  false  entries  complained  of 
in  those  counts.  In  fact,  those  entries  were  made  by  J.  Edward  Davis, 
who  was  assistant  cashier  of  the  bank.  The  position  of  the  govern- 
ment was  that  they  were  made  pursuant  to  directions  of  the  defendant. 
Twining.     Davis,  who  was  a  witness  for  •the  government,  testified 
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that  about  the  1st  of  January,  1903,  Twining  came  into  the  bank  and 
handed  to  him  (Davis)  the  first  sheet  of  the  government  Exhibit  No. 
7,  and  told  Davis  that  he  wanted  him  "to  take  care  of  it."  Davis  states 
that  he  looked  it  over  and  told  Twining  that  he  did  not  understand  it, 
to  which  Twining  replied  that  he  would  fix  it  up  in  a  certain  way  and 
took  it  away  with  him.  This  Exhibit  No.  7  came  back  into  Davis* 
possession  the  latter  part  of  January,  and  then  consisted  of  two  sheets, 
on  which  are  written  in  the  handwriting  of  Twining  certain  memo- 
randa relating  to  divers  affairs  of  the  bank — ^a  series  of  items  of 
credits  and  charges  to  various  accounts.  The  witness  (Davis)  was 
not  at  all  sure  that  Exhibit  No.  7  in  its  present  shape  was  handed  to 
him  by  Twining.  But,  be  this  as  it  may,  there  was  no  evidence  that 
Twining  gave  to  Davis  any  verbal  directions  respecting  the  items  con- 
tained in  the  paper.  The  evidence  shows  that  for  some  time  prior  to 
the  making  of  the  government  Exhibit  No.  7  George  W.  Kroehl,  the 
president  of  the  bank  and  also  a  director,  and  Twining,  a  director, 
were  openly  acting  for  the  bank  in  fixing  up  its  affairs  with  a  view  to 
the  proposed  reorganization  of  the  bank,  and  it  is  clear,  we  think,  that 
the  several  matters  contained  in  the  government  Exhibit  No.  7  apper- 
tained to  a  readjustment  of  the  affairs  of  the  bank.  Among  the  items 
therein  contained  this  Exhibit  shows  a  credit  of  $950  to  be  given  to 
the  Davis  note  and  a  credit  of  $250  to  be  given  to  the  Parsons  note. 
Davis  testified  that  in  the  previous  December,  Kroehl,  the  president  of 
the  bank,  and  Twining,  the  defendant,  while  they  "were  fixing  up  the 
affairs  of  the  bank,"  informed  him  (Davis)  that  his  note  was  reduced 
to  $750.  When  the  government  Exhibit  No.  7  came  into  the  hands  of 
Davis,  he  made  no  entries  in  the  books  of  the  bank  by  virtue  of  any- 
thing contained  in  that  paper;  but  he  took  the  paper  to  Martin  H. 
Scott,  the  cashier  of  the  bank,  and  left  it  with  him.  After  keeping  the 
paper  for  several  days  Scott  handed  it  back  to  Davis,  who  then  made 
the  entries  complained  of  in  the  fourth  and  fifth  counts  of  the  indict- 
ment. Undoubtedly  those  entries  were  made  by  Davis  with  the  con- 
currence of  Scott,  the  cashier. 

It  appears  from  the  government's  evidence  that  the  entry  of  the 
charge  of  $700  to  the  profit  and  loss  account  on  the  Jesse  B.  Twining 
note,  which  is  the  subject  of  complaint  in  the  sixth  count  of  the  in- 
dictment, was  made  by  Davis  by  authority  of  Scott,  the  cashier,  who 
issued  to  Davis  a  "charge  slip  to  profit  and  loss,"  dated  March  3,  1902, 
which  reads  thus : 

••Charge  profit  and  loss  on  note  J.  B.  Twining,  No.  8,614,  $700.'' 

It  is  shown  by  testimony  on  the  part  of  the  government  that  while 
the  government  Exhibit  No.  7  was  still  in  the  hands  of  Scott,  the 
cashier,  and  prior  to  the  making  of  the  alleged  false  entries  com- 
plained of  in  the  fourth  count  of  the  indictment,  Scott  entered  upon 
the  back  of  the  Parsons  note  a  credit  of  $250,  which  credit  Scott  testi- 
fied he  so  entered  under  and  by  virtue  of  instructions  given  to  him  by 
George  F.  Kroehl,  the  president  of  the  bank. 

The  Davis  note  for  $1,700  was  given  for  the  price  of  10  shares  of 
the  bank's  stock,  and  the  note  was  secured  by  the  stock,  which  was 
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worth  when  the  original  note  was  given  $170  a  share,  or  in  all  $1,700. 
Prior  to  the  entry  complained  of  in  the  fifth  count  of  the  indictment^ 
Davis  executed  a  new  note  to  the  bank's  order  for  $750,  which  was  the 
actual  value  of  the  collateral  at  that  time,  and  this  note  for  $750  was 
accepted  and  discounted  by  the  bank  in  lieu  of  the  old  note  for  $1,700. 
The  bank  held  as  security  for  the  Jesse  B.  Twining  note  for  $1,700  10^ 
shares  of  stock  of  the  bank,  which  had  been  pledged  as  collateral  by 
Mrs.  Hannah  B.  Twining,  the  indorser  of  the  note.  As  part  of  the 
plan  for  the  reorganization  of  the  bank,  it  was  arranged  that  Alonza 
R.  Parsons  should  become  a  director,  and  that  he  should  purchase 
from  the  bank  these  10  shares  of  stock  in  order  to  qualify  him.  Ac- 
cordingly he  gave  his  note  to  the  bank  for  $1,000  in  payment  of  this^ 
stock.  His  note  was  then  substituted  for  the  Twining  note,  and  the 
difference  between  the  two  notes,  namely,  $700,  was  charged  to  profit 
and  loss.  Scott,  the  cashier,  who,  as  we  have  seen,  authorized  Davis 
to  make  this  charge  to  the  profit  and  loss  account,  testified  that  this  was 
done  by  virtue  of  instructions  given  to  him  by  George  F.  Kroehl,  the 
president  of  the  bank.  Scott,  however,  also  testified  that  he  had  been 
told  by  the  defendant  that  he  (Scott)  was  to  substitute  the  Parsons 
note  for  the  Jesse  B.  Twining  note,  and  that  the  difference  between  the 
notes  was  to  be  charged  to  profit  and  loss:  There  was  evidence  that 
the  bank  was  under  an  obligation  to  protect  Mrs.  Twining  from  any 
loss  on  the  10  shares  of  stock  by  the  sale  thereof  at  a  price  below  its 
market  value,  which  was  $170  a  share,  at  the  time  it  was  pledged  by 
her  to  the  bank. 

Now  it  seems  to  us  clear,  upon  the  uncontradicted  evidence,  that  the 
entries  complained  of  in  the  fourth,  fifth,  and  sixth  counts  of  the  in- 
dictment were  not  false  entries  within  the  meaning  of  section  6209  of 
the  Revised  Statutes.  These  entries  were  in  fact  true.  Each  entry 
resulted  from  a  transaction  actually  consummated  between  officers  of 
the  bank  and  a  third  party.  Assuming  that  the  credits  or  reductions 
which  the  officers  gave  to  these  third  parties  were  not  justifiable,  nev- 
ertheless the  credits  or  reductions  were  actually  given  and  allowed^ 
and  the  entries  in  question  were  simply  in  accordance  with  the  facts. 
Moreover,  while  it  is  true  that  the  board  of  bank  directors  did  not  by 
formal  resolution  empower  Kroehl,  the  president,  and  the  defendant 
to  allow  the  above-mentioned  credits  or  reductions,  there  is  evidence 
that  thes6  officers  were  openly  acting  for  the  bank  in  effecting  its  re- 
organization and  readjusting  its  affairs,  and  it  would  seem  that  what 
they  did  in  respect  to  the  Parsons,  Davis,  and  Twining  notes  was 
within  the  scope  of  their  apparent  authority.  But  even  were  this 
otherwise,  the  absence  of  authority  to  allow  the  credits  or  reductions 
does  not  and  cannot  alter  the  fact  that  these  allowances  were  made, 
and  hence  cannot  make  entries  false  which  simply  conform  to  and  dis- 
close the  actual  transactions. 

In  Coffin  V.  United  States,  166  U.  S.  432,  463,  15  Sup.  Ct.  394,  406, 
39  L.  Ed.  481,  the  court  held  that  a  correct  entry  of  a  misapplication  of 
the  bank's  funds,  although  the  transaction  was  fraudulent,  was  not  a 
false  entry  under  the  statute.    The  court  there  said: 
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''Whilst  we  consider  the  charges  asked  were  in  some  respects  onsound,  yet 
the  exception  reserved  to  the  charge  actually  given  hy  the  court  was  well 
taken,  because  therein  the  question  of  misapplication  and  of  false  entries  are 
interblended  in  such  a  way  that  It  is  difficult  to  understand  exactly  what 
was  Intended.  We  think  the  language  used  must  have  tended  to  confuse  the 
jury  and  leave  upon  their  minds  the  Impression  that,  if  the  transaction  rep- 
resented by  the  entry  actually  occurred,  but  amounted  to  a  misapplication, 
then  its  entry  exactly  as  it  occurred  constituted  *a  false  entry* ;  In  other  words, 
that  an  entry  would  be  false,  though  It  faithfully  described  an  actual  oc- 
<nirrence,  unless  the  transaction  which  It  presented  involved  full  and  fair 
value  for  the  bank.  The  thought  thus  conveyed  implied  that  the  truthful  en- 
try of  a  fraudulent  transaction  constitutes  a  false  entry  within  the  meaning 
of  the  statute.  We  think  it  is  clear  that  the  making  of  a  false  entry  is  a  con- 
crete offense  which  is  not  committed  when  the  transaction  entered  actually 
took  place  and  is  entered  exactly  as  It  occurred." 

Furthermore,  we  have  great  difficulty  in  discovering  in  this  record 
sufficient  evidence  to  justify  a  finding  that  the  defendant,  Twining, 
made  or  directed  to  be  made  the  entries  which  are  the  subject  of  the 
last  three  counts.  But  assuming  this  to  have  been  shown,  we  are 
clearly  of  opinion,  for  the  reasons  above  stated,  that  these  entries 
were  not  false,  and  we  are  further  of  opinion  that  upon  this  ground 
the  court  should  have  instructed  the  jury  to  acquit  the  defendant. 

Notwithstanding  the  absence  of  a  request  for  binding  instructions, 
it  becomes  our  duty,  under  the  authority  of  Wiborg  v.  United  States, 
163  U.  S.  632,  658,  16  Sup.  Ct.  1127,  41  L.  Ed.  289,  and  Clyatft  v. 
United  States,  197  U.  S.  207,  221,  222,  25  Sup.  Ct.  429,  49  L.  Ed.  726, 
to  determine  from  the  record  whether  there  is  any  evidence  to  sustain 
this  conviction,  and,  finding  none,  to  reverse  the  sentence. 

We  ought  to  add  that  the  record  discloses  serious  errors  against  the 
defendant,  duly  excepted  to  and  before  us  by  assignments  in  the  ad- 
mission of  evidence  and  in  the  instructions  to  the  jury,  which  we  do 
not  deem  it  necessary  to  discuss,  in  view  of  our  conclusion  upon  the 
main  question,  which  conclusion  is  fatal  to  the  case  of  the  govern- 
ment. 

The  judgment  against  the  defendant  is  reversed,  and  the  cause  is  re- 
manded to  the  District  Court,  with  instructions  to  grant  a  new  trial. 


AMERICAN  LINSEED  CO.  y.  HEINS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  17,  1905.) 

No.  2,059. 

Master  and  Servant— Injtjby  to  Servant— Contributory  Neoligenoe. 
Defendant  maintained  In  Its  mill  a  drum  used  to  operate  a  cable  which 
passed  around  it,  and  which  was  required  by  the  statutes  of  the  state 
to  be  boxed  or  guarded  for  the  protection  of  workmen ;  but  it  was  not  so 
guarded.  PlaintiflP  had  worked  In  the  immediate  presence  of  the  drum 
and  cable  for  four  years,  and  knew  its  location  and  condition.  In  passing 
from  one  part  of  the  mill  to  another,  instead  of  passing  over  a  platform 

«  which  was  comparatively  safe,  he  undertook  to  jump  over  the  drum, 
when  his  leg  was  caught  by  the  cable  and  crushed  against  the  drum. 
Held  that,  in  view  of  the  fact  that  the  dangerous  character  of  the  ma- 
chinery was  so  generally  recognized  as  to  be  made  a  subject  of  legislation 
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and  was  obvions  and  well  known  to  plaintiff,  he  was  gallty  of  contribu- 
tory negligence  in  unnecessarily  subjecting  liimself  to  the  danger,  and 
was  precluded  thereby,  as  well  as  by  his  assumption  of  the  risk  by  re- 
maining in  the  employment,  from  recovering  damages  for  the  injury 
because  of  defendant's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and 
Servant,  §§  706-709.] 

Z  Same. 

A  servant  who  unnecessarily  exposed  himself  to  a  known  and  great* 
danger,  and  was  injured,  cannot  escape  the  charge  of  contributory  negli- 
gence because  the  unknown  negligence  of  the  master  made  the  danger 
greater  than  he  supposed  it  to  be. 

3.  Savk— Custom  of  Negligence. 

A  servant,  who  contributes  to  his  own  injury  by  unnecessarily  sub- 
jecting himself  to  a  known  danger,  is  not  relieved  from  the  charge  of 
contributory  negligence,  nor  from  its  effect,  by  the  fact  that  it  was  a 
custom  of  other  employes  to  take  the  same  risk. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

This  action  was  brought  to  recover  damages  for  personal  injuries,  and 
resulted  in  a  verdict  in  favor  of  the  plaintiff.  The  facts  out  of  which  it 
arose  may  be  briefly  stated  as  follows :  Plaintiff  in  error,  the  American  Lin- 
seed Company,  is  a  corporation  owning  and  operating  a  mill  for  the  manu- 
facture of  linseed  oil  at  St  Paul,  Minn.  Side  tracks  are  located  adjacent 
to  the  mill,  upon  which  cars  containing  grain  are  switched.  In  order,  how- 
ever, to  place  these  cars  at  the  precise  point  where  the  grain  can  be  con- 
veniently removed  by  the  spouts  and  elevators  of  the  mill,  it  is  necessary 
to  change  their  location  from  time  to  time.  For  this  purpose  a  cable  is  ex- 
tended from  a  drum  in  the  mill  about  pulleys  at  the  entrance  of  the  mill 
adjoining  the  tracks,  equipped  with  a  liook  so  as  to  grapple  with  the  cars. 
When  it  is  desired  to  move  a  car,  this  hook  is  connected  with  the  car  coup- 
ling, and  the  drum  is  set  in  motion  by  the  power  used  in  operating  the  plant 
The  drum  was  about  3%  feet  long  and  1  foot  in  diameter,  and  was  so  placed 
that  its  upper  surface  was  about  2  feet  above  the  floor.  Immediately  over 
its  center  a  lever  hung  down,  so  that  it  would  hit  the  head  of  a  person 
stepping  over  the  drum.  The  cable  In  use  at  the  time  of  the  accident  was 
made  of  wire.  It  was  about  three-quarters  of  an  inch  in  diameter  and  from 
350  to  400  feet  long.  The  wires  of  which  is  was  composed  were  a  little  larger 
than  a  pin.  and  were  woven  together  in  strands.  Bach  strand  was  covered 
with  tarred  hemp,  and  the  strands  were  then  twisted  so  as  to  form  a  cable. 
One  of  the  witnesses,  in  describing  the  pun)ose  for  which  the  tarred  hemp 
was  used,  said:  **Having  the  strands  wound  with  tarred  hemp  allows  fric- 
tion, prevents  the  wires  from  coming  together  and  cutting,  and  makes  a  more 
pliable  rope  of  it  It  prevents  and  secures  the  cable  from  injury,  and  has  a 
tendency  to  keep  the  strands  consolidated."  The  cable  was  purchased  of 
Roebling  &  Son  Company,  manufacturers  of  established  reputation,  and 
had  been  in  use  at  the  time  of  the  accident  a  little  more  than  two  months. 
Previous  to  the  purchase  of  this  cable  an  ordinary  hemp  cable  had  been  used. 
Neither  the  cable  nor  the  drum  had  ever  been  covered  by  any  framework  or 
other  protection.  The  plaintiff  had  worked  for  the  defendant  at)out  four 
years,  and  during  nearly  all  that  time  had  been  in  charge  of  the  cable  and 
drum,  and  was  thus  engaged  at  the  time  the  hemp  cable  was  replaced  by 
the  wire  cable  which  was  in  use  at  the  time  of  the  accident  About  three 
weeks  before  his  injuries  occurred  his  employment  had  been  changed,  and 
consisted  at  that  time  in  caring  for  the  seed,  weighing  it,  and  attending  to 
the  cleaners  and  separators.  A  Mr.  Capen,  who  had  charge  of  the  drum  and 
cable  when  the  accident  happened,  testified  that  on  two  or  three  occasions, 
while  having  hold  of  the  end  of  the  rope  in  pulling  it  out  to  connect  with 
cars,  he  had  noticed  that  some  of  the  small  wires  stuck  through  the  tarred 
hemp  and  projected  from  one-quarter  to  one-half  inch.    He  did  not  claim 
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to  have  examined  the  general  course  of  the  cable,  but  said  that  he  discovered 
these  projecting  wires  while  having  hold  of  the  end  of  the  cable  and  pulling 
it  out  to  grapple  with  the  cars.  No  complaint  or  report  had  ever  been  made 
to  the  defendant  on  this  subject  On  the  morning  of  the  accident  the  plain- 
tiff was  standing  on  the  south  side  of  the  mill.  The  drum  was  In  almost 
a  direct  line  between  himself  and  a  separator  which  had  clogged  up  and  was 
throwing  grain.  It  was  his  duty  to  go  to  this  separator  and  adjust  the  ma- 
chinery so  that  it  would  work  properly.  The  clogging  was  not  an  uncommon 
occurrence.  It  happened  whenever  a  car  of  dirty  seed  followed  a  car  of 
clean  seed,  because  the  clean  seed  fed  faster  than  the  dirty,  and  was  reme- 
died by  regulating  the  feed  pipe.  There  was  nothing  in  the  situation  caus- 
ing danger  either  to  person  or  property.  The  plaintiff  might  have  gone  to 
the  separator  by  passing  over  a  platform.  Instead  of  doing  this,  however, 
he  attempted  to  jump  over  the  drum,  which  was  in  operation  at  the  time.  In 
comparison  with  this  way  the  passage  over  the  platform  was  entirely  safe. 
In  attempting  to  jump  over  the  drum  the  plaintiff's  leg  was  caught  by  the 
rope  and  drawn  about  the  drum,  and  so  injured  as  to  require  amputa- 
tion at  the  knee.  At  the  close  of  all  the  evidence  counsel  ^r  the  defendant 
moved  the  court  to  direct  a  verdict  in  its  favor  on  the  following  grounds: 
First,  that  from  the  uncontradicted  evidence  it  appeared  that  the  plaintiff 
was  fully  advised  as  to  the  situation  and  surroundings  of  the  place  at  which 
he  had  stationed  himself  at  the  time  he  received  his  injuries;  that  said 
plaintiff  fully  realized  and  appreciated  all  the  risks  and  dangers  attendant 
upon  being  in  said  place  and  assumed  the  same.  Second,  that  from  the  un- 
contradicted evidence  no  wires  projected  at  the  point  in  the  cable  where 
plaintiff  was  caught  and,  if  any  wires  did  so  project  from  the  cable,  the 
protruding  wires  were  not  the  proximate  cause  of  the  plaintiff's  injuries. 
Third,  that  from  the  uncontradicted  evidence  it  appeared  that  the  Injuries 
so  received  by  the  plaintiff  were  diie  wholly  and  solely  to  the  carelessness  of 
the  plaintiff  in  voluntarily  and  unnecessarily  exposing  himself  to  the  danger 
of  having  his  leg  caught  and  crushed  on  the  drum ;  that  where  there  existed 
a  comparatively  safe  way  and  a  more  dangerous  way  known  to  the  plaintiff, 
by  means  of  which  he  may  discharge  his  duties,  and  he  selects  the  more  dan- 
gerous way,  as  he  did  in  this  case,  he  cannot  recover.  This  motion  was 
denied,  and  the  cause  submitted  to  the  jury,  who  returned  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $4,500.  The  action  of  the  trial  judge  in 
denying  the  motion  was  duly  excepted  to,  and  constitutes  the  only  error 
assigned  here  which  it  will  be  necessary  for  us  to  consider. 

James  D.  Armstrong,  for  plaintiff  in  error. 
Humphrey  Barton,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

Upon  the  entire  record  we  entertain  serious  doubt  as  to  whether 
there  is  any  evidence  of  defendant's  negligence  which  would  entitle 
the  plaintiff  to  recover.  The  negligence  assigned  in  the  complaint 
is,  first,  that  the  defendant  failed  to  cover  and  protect  the  drum  and 
cable  as  required  by  the  factory  act  of  Minnesota,  which  reads  as  fol- 
lows: 

''All  saws,  planers,  ^  ^  ^  drums  and  machinery,  including  belts, 
shafting,  cables  and  the  fly-wheels  of  every  description  ♦  ♦  ♦  in  any 
factory,  mill  or  workshop  shall  be  so  located  as  not  to  be  dangerous  to  work- 
men or  shall  be  as  far  as  practicable  properly  guarded,  fenced  or  otherwise 
protected." 

In  view  of  the  fact  that  the  danger  from  this  defect  was  entirely 
open  and  obvious,  and  that  the  plaintiff  had  worked  in  the  immedi- 
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ate  presence  of  the  drum  and  cable  for  nearly  four  years  and  fully 
appreciated  its  dangers,  the  trial  court  very  properly  held,  following 
the  decision  of  this  court  in  St.  Louis  Cordage  Company  v.  Miller4 
126  Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  551,  that  the  plaintiff  as- 
sumed any  danger  arising  from  the  failure  to  cover  or  guard  the  rope 
and  drum. 

The  second  ground  of  negligence  charged  in  the  complaint  is  that' 
the  cable  was  a  defective  appliance  because  the  small  wires  were  suf- 
fered to  protrude  through  the  tarred  hemp  with  which  it  was  covered, 
thus  rendering  it  more  likely  to  catch  the  clothing  of  employes.  As 
already  explained,  the  witness  Capen  alone  testified  on  this  subject.  He 
stated  that  he  discovered  the  protruding  wires  while  handling  the  end 
of  the  rope  in  connecting  it  with  the  cars.  There  was  no  evidence  that 
this  condition  existed  throughout  the  entire  length  of  the  cable.  On 
the  contrary,  immediately  after  the  accident  the  cable  was  examined 
by  three  persons,  and  all  of  them  testified  that  they  found  it  in  per- 
fect condition  and  free  from  protruding  wires  in  any  part  of  it  which 
could  have  caused  the  injury.  Further,  the  evidence  is  very  slight  and 
conjectural  that  protruding  wires,  if  any  existed,  caused  the  plaintiff's 
leg  to  be  drawn  over  the  drum.  It  is  confined  to  the  plaintiff's  testi- 
mony. We  give  it  in  full,  as  it  has  a  bearing  upon  other  points  con- 
sidered in  the  opinion: 

** After  setting  the  piece  of  Iron  pipe  against  the  south  wall  the  machine, 
separator  A,  was  throwing  seed  over,  and  I  had  to  hurry  across  there,  and, 
while  I  was  going  across  there,  the  cable  caught  my  pants  leg  and  pulled 
my  foot  in  under  the  drum ;  that  is,  in  attempting  to  cross  over  the  drum. 
The  drum  was  running  at  the  time  with  this  cable.  It  was  a  part  of  my  duty 
to  take  care  of  separator  A,  and  to  rush  over  and  shut  It  off  when  I  heard 
it  throwing  seed.  When  my  pants  caught  on  the  cable,  I  was  on  the  outside 
of  the  cable — ^that  Is,  on  the  south  side  of  the  cable,  near  the  drum — ^and, 
when  my  pants  caught  on  the  cable,  I  was  attempting  to  Jump  over  the  drum. 
The  cable  caught  my  pants  and  pulled  my  foot  In  between  the  cable  and  the 
drum." 

It  will  be  noticed  that  there  is  no  express  statement  here  that  plain- 
tiff's pants  were  caught  by  protruding  wires,  but  it  is  argued  by  coun- 
sel that  because  such  wires  would  make  the  cable  more  likely  to  catch 
the  clothing  of  employes,  and  because  plaintiff's  evidence  is  open  to 
the  construction  that  the  wires  caught  his  clothing,  therefore  it  was  a 
question  for  the  jury  to  determine  whether  the  injury  was  in  fact 
caused  by  the  wires.  That,  however,  is  largely  to  substitute  conjec- 
ture for  proof.  It  is.  a  matter  of  common  knowledge  that  revolving 
drums  and  pulleys  catch  and  draw  in  the  arms  and  legs  of  emplo>^s. 
It  is  because  of  that  danger  that  such  statutes  as  the  one  above  quoted 
from  Minnesota  have  been  adopted  in  nearly  all  the  states.  The  plain- 
tiff's trousers  were  not  produced  at  the  trial,  and  there  was  no  testimony 
that  they  furnished  any  evidence  of  having  been  caught  by  the  pro- 
truding wires.  We  have,  then,  a  case  in  which  the  cable  itself  would 
have  been  an  entirely  adequate  cause  for  the  injury,  and  the  only  evi- 
dence that  the  protruding  wires  were  a  factor  in  the  result  is  that  they 
would  have  made  the  cable  still  more  dangerous.  Under  all  these  cir- 
cumstances the  inference  that  plaintiff's  injuries  were  caused  by  pro- 
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trading  wires  on  the  cable  seems  to  us  a  matter  of  pure  conjecture,  and 
msufHcient  to  support  a  verdict. 

We  prefer,  however,  to  place  our  decision  upon  a  ground  which  is 
entirely  free  irom  doubt,  namely,  plaintiff's  contributory  negligence. 
There  was  no  necessity  justifying  his  conduct  in  attempting  to  pass 
over  the  revolving  drum.  He  could  have  reached  the  place  to  which 
he  desired  to  go  by  means  of  a  platform,  which,  at  least  in  comparison 
with  the  way  that  he  did  adopt,  was  entirely  safe.  His  failure  to  choose 
the  safe  way  was,  under  the  decisions  of  this  court,  negligence.  Mor- 
ris v.  D.  S.  S.  &  A.  R.  Co.,  108  Fed.  747,  47  C.  C.  A.  661.  It  is  not, 
however,  necessary  to  deduce  his  negligence  by  a  comparison  of  meth- 
ods. The  act  which  he  attempted  was  inherently  reckless.  Because 
the  cable  and  drum,  when  prudently  used,  were  dangerous  instruments, 
the  statute  of  Minnesota  required  them  to  be  covered.  The  defendant 
would  have  been  liable  in  damages  to  any  employe  who  was  injured 
by  their  uncovered  condition,  provided  he  had  not  assumed  the  risk 
of  such  defect.  But  to  hold  the  defendant  guilty  of  negligence  be- 
cause of  its  failure  to  protect  the  cable  and  drum  by  a  proper  g^ard, 
and  at  the  same  time  hold  the  plaintiff  free  from  contributory  negli- 
gence in  attempting  to  jump  over  the  drum  while  in  motion,  with  full 
knowledge  of  the  danger  of  his  act,  would  be  to  apply  an  entirely  differ- 
ent standard  of  care  to  the  defendant  from  that  which  is  applied  to 
the  conduct  of  the  plaintiff.  We  cannot  exonerate  the  plaintiff  from 
negligence  without  holding  that  the  act  which  he  was  attempting  at 
the  time  he  was  injured  was  such  as  an  employd  might  reasonably  and 
properly  perform.  This  the  statute  of  Minnesota,  and  the  great  body 
of  similar  statutes  to  be  found  in  nearly  all  the  states,  as  well  as  com- 
mon experience  of  the  dangers  of  revolving  pulleys  and  drums,  for- 
bid us  to  do.  It  was  urged  upon  the  trial  that  the  plaintiff  was  ig- 
norant of  the  protrudin^f  wires,  and  therefore  could  not  be  held  to  have 
assumed  the  risk  of  injury  by  their  presence,  or  to  have  been  guilty 
of  contributory  negligence  in  going  over  the  drum,  provided  his  in- 
jury was  caused  by  the  protruding  wires  and  would  not  have  hap- 
pened if  they  had  not  been  present.  This  contention  was  completely 
answered  in  the  case  of  Gilbert  v.  Burlington,  C.  R.  &  N.  Railway  Co.^ 
128  Fed.  529,  635,  63  C,  C.  A.  27.  There  the  plaintiff  was  injured  by 
an  unblocked  frog,  while  walking  between  two  moving  cars  for  the 
purpose  of  loosening  their  coupling.  Mr.  Barton,  representing  the 
plaintiff,  made  the  same  argument  there  which  he  now  makes  in  &half 
of  the  plaintiff  here,  and  was  answered  by  the  court,  speaking  through 
Judge  Sanborn,  as  follows : 

"CotiDsel  next  Ray  that,  even  If  the  plaintiff  failed  to  exercise  reasonahle 
eare  to  protect  himself  against  the  ordinary  dangers  of  walking  along  the 
track  between  the  cars  and  uncoupling  them,  he  did  not  fail,  in  the  exercise  of 
ordinary  care,  to  protect  himself  against  the  particular  danger  from  the  un- 
blocked guard  rail,  because  he  was  ignorant  of  its  condition,  and  could  not 
hare  been  negligent  about  It  *  *  *  While  it  is  true  in  cases  of  little 
danger,  when  the  negligence  of  the  plaintiff  is  remote,  and  does  not  clearly 
eontribote  to  his  injury,  *  *  *  that  a  servant  may  not  be  guilty  of  con- 
tributory n^ligence  in  exposing  himself  to  a  risk  of  which  he  is  ignorant,  and 
of  which  an  ordinarily  prudent  person  would  not  have  been  aware,  althougb 
he  fails  to  exercise  ordinary  care  to  protect  himself  against  known  dangers^ 
141  *•.—* 
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that  rale  Is  not  of  universal  application.  It  is  not  applicable  to  cases  In  which 
the  danger  is  known  and  great,  and  the  negligence  of  the  servant  is  clearly  and 
directly  contributory  to  the  injury.  An  employ^  rides  upon  the  pilot  of  an 
engine  when  there  are  cars  on  which  he  could  ride  with  safety.  He  is  in- 
jured through  the  negligence  of  the  master,  of  the  effects  of  which  he  was 
ignorant,  when  he  would  have  suffered  no  harm  If  either  he  or  the  master  had 
not  been  guilty  of  want  of  ordinary  care.  He  cannot  recover,  because  hi? 
negligence  contributes  to  the  injury  which  the  unknown  negligence  of  the 
master  concurred  to  cause.  A  pedestrian  is  about  to  cross  a  railroad.  It  is 
his  duty  to  stop  and  look  and  listen  before  he  crosses.  It  is  the  duty  of  the 
railroad  company  to  ring  a  bell  or  sound  a  whistle  to  warn  him  of  approach- 
ing trains.  A  train  comes  without  whistle  or  bell,  and  gives  no  warning  of 
its  approach.  The  footman  walks  onto  the  railroad  without  stopping  or 
looking  along  the  track  to  the  right  or  the  left,  and  he  is  injured.  He  cannot 
recover,  although  he  had  no  knowledge  that  the  train  carried  no  bell  or  whistle, 
and  that  no  signal  would  be  given,  because  his  negligence  contributed  to  the 
injury.  A  brakeman  carelessly  Jumps  onto  the  brakebeam  of  a  moving  car 
and  seizes  a  handhold  not  placed  upon  it  to  sustain  a  strain  of  that  character, 
when  there  are  other  handholds  for  the  purpose  of  enabling  men  to  climb  upon 
the  cars,  which  he  ought  to  have  used.  He  is  Ignorant  that,  through  the  neg- 
ligence of  the  master,  one  of  the  screws  which  keeps  the  handhold  he  seizes 
in  place  does  not  secure  it  He  pulls  out  the  screw,  falls,  and  is  injured.  He 
cannot  recover,  because  his  negligence  directly  contributes  to  his  injury.  In- 
deed, where  the  plaintiff  knows  he  is  exposing  himself  to  great  danger,  and 
his  negligence  directly  contributes  to  his  injury.  It  is  not  his  want  of  care  with 
reference  to  the  particular  negligence  or  defect  that  concurs  to  injure  him,  but 
his  general  breach  of  duty  toward  his  master,  his  failure  to  exercise  due  care 
in  view  of  the  knowledge  which  he  has,  that  is  fatal  to  his  recovery.  When  he 
knowingly  departs  from  the  line  of  duty,  and  unnecessarily  causes  his  own 
injury  by  putting  himself  in  a  place  which  he  knows  to  be  dangerous,  it  is  no 
excuse  for  his  breach  of  duty  that  the  place  was  more  dangerous  than  he  sup- 
posed It  to  be,  or  that  he  did  not  know  the  exact  degree  of  the  danger  he  care- 
lessly incurred.  One  who  voluntarily  and  unnecessarily  exposes  himself  to  a 
known  and  great  danger,  and  thereby  directly  contributes  to  his  Injury,  cannot 
escape  the  fatal  effect  of  his  contributory  negligence  because  the  negligence  of 
the  defendant  which  concurred  to  produce  the  injury,  and  of  which  he  was 
ignorant,  made  the  danger  greater  than  he  supposed  it  to  be." 

The  only  answer  to  this  sound  and  dear  exposition  of  the  law  which 
the  plaintiff  offers  is  this :  He  says  that  he  was  not  negligent  in  attempt- 
ing to  jump  over  the  drum  while  in  motion,  because  other  employes 
had  been  accustomed  for  a  long  time  to  do  the  same  thing.  This  argu- 
ment, however,  is  fully  met  in  the  same  case  from  which  we  have  just 
quoted : 

"Counsel  •  •  •  call  attention  to  the  testimony  of  several  witnesses  to 
the  effect  that  it  was  the  custom  or  habit  of  the  servants  of  the  company  to 
Ignore  the  lever  on  the  opposite  side  of  the  train,  and  to  step  In  between  the 
cars,  when  they  were  moving,  and  uncouple  them  with  their  hands,  when  the 
lever  on  their  side  of  the  train  would  not  produce  this  effect,  and  they  Insist 
that  it  was  not  negligence  for  the  plaintiff  to  follow  the  ordinary  course  pur- 
sued by  his  associate  operators  in  cases  of  this  character.  But,  *if  a  man  ex- 
poses himself  to  a  risk  unnecessarily,  he  is  guilty  of  negligence,  although  It  be 
shown  that  other  persons  have  done  the  same  thing  and  escaped  unhurt  The 
inherent  quality  of  an  act  is  not  changed,  whether  done  by  one  or  many.* 
Dawson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  114  Fed.  870,  882,  52  C.  C.  A.  286,  288. 
The  danger  of  entering  and  walking  between  the  moving  cars  was  so  imminent 
and  obvious  that  no  custom  to  do  so  unnecessarily  could  deprive  the  act  of 
Its  inherently  negligent  character." 

The  same  is  true  of  the  plaintiff's  act  in  this  case.  The  attempt  to 
jump  over  the  revolving  drum,  about  which  a  cable  is  winding,  is  an 
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act  so  obviously  negligent  that  its  quality  cannot  be  changed  by  th< 
fact  that  others  have  done  it  and  escaped  unharmed. 

The  trial  court  ought  to  have  granted  the  defendant's  motion  to 
direct  a  verdict  in  its  favor.  The  judgment  will  therefore  be  reversed, 
with  direction  to  grant  a  new  trial. 


BVANSVILLB  ft  HENDERSON  TRACTION  CO.  v.  HENDERSON  BRIDGIC 

CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  14,  1005.) 

No.  1,39a 

Railboads — Kentucky  Statutes — Rights  or  FoBEiaif  Cobpobations. 

Const.  Ky.  |  202,  provides  that  "no  corporation  organized  outside  thA 
limits  of  this  state  shall  be  allowed  to  transact  business  within  thn 
state  on  more  favorable  conditions  than  are  prescribed  by  law  to  similai* 
corporations  organized  under  the  laws  of  this  commonwealth";  and  sec- 
tion 211  provides  that  no  railroad  corporation  organized  under  the  lawn 
of  another  state  shall  exercise  the  right  of  eminent  domain,  or  acquir«^ 
right  of  way  or  real  estate  within  the  state,  until  It  shall  have  bec6me  a 
body  corporate,  pursuant  to  the  laws  of  the  state.  Ky.  St  1903,  I  841, 
provides  that  any  such  corporation  may  **for  the  purpose  of  possessing, 
controlling,  maintaining,  or  operating"  a  railway  in  the  state  become 
a  corporation,  citizen  and  resident  of  the  state,  by  filing  its  articles  of 
Incorporation  as  therein  specified ;  section  763  provides  the  manner  of  or- 
ganizing railroad  corporations  within  the  state,  which  includes  the  filing 
of  an  affidavit  showing  that  a  certain  amount  of  stock  per  mile  of  the 
proposed  line  has  been  subscribed,  and  a  certain  amount  of  the  same 
paid  in;  and  section  765  provides  that  no  railroad  corporation  of  an- 
other state  shall  exercise  the  power  of  eminent  domain  or  acquire  right 
of  way,  or  purchase  or  hold  land  for  railroad  purposes  until  it  shall  have 
become  a  corporation  of  the  state  in  the  manner  and  form  provided  in 
section  763.  Held,  that  under  said  provisions  a  foreign  railroad  corpora- 
tion, which  merely  complied  with  section  841,  by  filing  its  articles  of  in- 
corporation acquired  only  the  right  therein  given  to  "possess,  control, 
maintain,  and  operate"  a  railroad  in  the  state,  and  that  it  had  no  power 
to  exercise  the  right  of  eminent  domain  or  to  maintain  a  suit  to  subject 
the  property  of  another  to  its  use  without  becoming  a  full  Kentucky  cor- 
poration by  organizing  as  such  under  section  763. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41,  Cent  Dig.  Railroads,  |  138.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 
For  opinion  below,  see  134  Fed.  973. 

Edwin  C.  Henning,  George  Du  Relle,  and  John  J.  McHenry,  for 
appellant. 

Helm  Bruce  (H.  L.  Stone,  B.  D.  Warfield,  Wilbur  F.  Browder,  R.  A. 
Miller,  and  Helm,  Bruce  &  Helm,  of  counsel),  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  The  Evansville  &  Henderson  Traction 
Company  is  an  Indiana  corporation,  formed  for  the  purpose  of  con- 
structing, maintaining,  and  operating  an  interurban  street  railroad 
from  Evansville,  Ind.,  to  Henderson,  Ky.,  the  contemplated  motive 
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power  being  electricity.  The  Henderson  Bridge  Company  is  a  Kcn^ 
tucky  corporation  which  owns  a  bridge,  with  the  necessary  approaches 
and  tracks,  across  the  Ohio  river,  from  Henderson  to  a  point  opposite 
on  the  Indiana  side,  which  is  used  solely  for  railroad  purposes.  The 
bill  was  filed  to  enjoin  the  bridge  company  from  refusing  to  permit 
the  traction  company  to  use  this  railroad  bridge  as  a  part  of  its  project- 
ed interurban  line  and  operate  its  cars  over  the  same  by  the  use  of  elec- 
tricity, if  the  court  should  be  of  the  opinion  that  the  bridge  is  adapted 
to  such  use,  and  if  not,  by  the  use  of  steam.  Incidentally,  there  is  a 
prayer  that  the  traction  company  be  permitted  to  equip  the  bridge  with 
the  appliances  necessary  for  the  operation  of  its  cars  by  electricity, 
and  that  the  court  fix  the  rates  of  toll  and  regulations  for  the  use  of  the 
bridge.  The  court  below  sustained  a  demurrer  to  the  bill  on  the 
ground  that  the  traction  company  had  not  complied  with  the  provisions 
of  sections  763  and  765  of  the  Kentucky  Statutes  of  1903,  limiting  the 
right  of  foreign  corporations  to  acquire  rights  of  way  in  the  state,  and 
that  the  Indiana  statute  relied  upon  by  the  traction  company  as  author- 
izing the  use  of  the  bridge,  has  no  force  south  of  the  low  water  mark 
of  the  Ohio  river  on  the  Indiana  side,  which  constitutes  the  southern 
boundary  of  Indiana.  The  case  is  here  on  appeal. 
1.    The  Constitution  of  Kentucky  provides: 

"Sec.  211.  No  railroad  corporation  organized  under  tbe  laws  of  any  ottier 
state,  or  of  the  United  States,  and  doing  business,  or  proposing  to  do  busi- 
ness, in  this  state,  shall  be  entitled  to  the  benefit  of  tbe  right  of  eminent  do- 
main or  have  power  to  acquire  the  right  of  way  or  real  estate  for  depot  or 
other  uses,  until  it  shall  have  become  a  body  corporate  pursuant  to  and  in  ac- 
cordance with  the  laws  of  this  commonwealth." 

The  complainant  avers  and  contends  it  became  a  body  corporate  in 
pursuance  of  this  requirement  by  complying  with  the  provisions  of  sec- 
tion 841  of  the  Kentucky  Statutes  of  1903,  which  reads : 

"Sec.  841.  No  company,  association  or  corporation  created  by,  or  organized 
under,  the  laws  or  authority  of  any  state  or  country  other  than  this  state, 
shall  possess,  control,  maintain  or  operate  any  railway  or  part  ther^f,  in 
this  state,  until  by  incorporation  under  the  laws  of  this  state,  the  same  shall 
have  become  a  corporation,  citizen  and  resident  of  this  state.  Any  such  com- 
pany, association  or  corporation  may,  for  the  purpose  of  possessing,  con- 
trolling, maintaining  or  operating  a  railway  or  part  thereof  in  tliis  state,  be- 
come a  corporation,  citizen  and  resident  of  this  state  by  being  incorporated  in 
the  manner  following,  namely:  By  filing  in  the  office  of  the  Secretary  of 
State,  and  In  the  ofllce  of  the  railroad  commission,  a  copy  of  the  charter  or 
articles  of  incorporation  of  such  company,  association  or  corporation,  authen- 
ticated by  its  seal  and  by  the  attestation  of  its  president  and  secretary,  and 
thereupon,  and  by  virtue  thereof,  such  company,  association  or  corporation 
shall  at  once  become  and  be  a  corporation,  citizen  and  resident  of  this  state. 
The  Secretary  of  State  shall  issue  to  such  corporation  a  certificate  of  such  in- 
corporation." 

On  the  other  hand,  it  is  submitted,  and  the  court  below  found,  that 
the  applicable  sections  of  the  Kentucky  statutes,  which  must  be  com- 
plied with  before  a  foreign  railroad  corporation  can  condemn  land  or 
acquire  a  right  of  way  within  Kentucky,  are  sections  765  and  763, 
which  the  complainant  has  not  complied  with,  and  which  read : 

"Sec.  765.  No  railroad  corporation,  organized  or  created  by  or  under  the 
laws  of  any  other  state,  shall  have  the  right  to  condemn  land  for,  or  acquire 
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tbe  xigM  of  wny  for,  or  pncchaiie  or  bold  land  for  Um  dopot^,  tradoi.  or  other 
purposes,  until  it  shall  have  first  filed  in  the  office  of  the  Secretary  of  State 
of  this  state,  in  the  manner  provided  in  the  first  article  of  this  chapter,  its 
acceptance  of  the  Constitution  of  this  state,  and  shall  haye  become  organized 
as  a  corporation  under  tbe  laws  of  this  state,  which  it  may  do  by  filing  in 
tbe  offices  of  tbe  Secretary  of  State  and  tbe  railroad  commission  articles  of 
incorporation,  in  tbe  manner  and  form  provided  in  section  763  of  this  article." 
"Sec.  763.  Any  number  of  persons,  not  less  than  seven,  may  associate  to 
form  a  corporation  for  the  purpose  of  constructing,  operating  and  maintain- 
ing a  railroad.  Such  persons  shall  execute  articles  of  incorporation,  which 
shall  specify  the  name  of  the  proposed  railroad,  the  number  of  years  the 
corporation  is  to  continue,  the  amount  of  its  capital  stock,  and  the  number 
of  shares  into  which  the  same  shall  be  divided;  the  number  of  directors, 
which  shall  not  be  less  than  five  nor  more  than  fifteen,  and  their  names; 
tbe  places  from  and  to  which,  and  the  names  of  each  county  into  or  through 
which  it  is  intended  to  be  constructed,  and  its  length  as  near  as  it  may  be. 
£:acb  subscriber  to  such  articles  shall  set  opposite  his  name  his  place  of  resi- 
dence and  the  number  of  shares  subscribed  by  him.  Whenever  two  hundred 
and  fifty  dollars  per  mile  has  in  good  faith  been  subscribed,  and  twenty  per 
cent,  thereof  paid  in  in  cash,  to  the  persons  named  In  the  articles  as  directors, 
and  an  affidavit  made  to  that  effect  by  two  of  said  named  directors  and  at- 
tached thereto,  a  copy  of  said  articles  and  affidavits  shall  be  filed  in  the  office 
of  the  railroad  commissioners,  and  in  the  office  of  the  Secretary  of  State,  and 
when  a  certificate  of  such  fact  is  delivered  by  the  said  officers  to  the  incor- 
porators, tbe  persons  who  have  subscribed  such  articles  shall  be  a  body-cor- 
porate by  the  name  specified  in  the  articles,  and  as  such  may  sue  and  be  sued, 
contract  and  be  contracted  with,  have  a  seal,  and  change  the  same  f^t  pleas- 
ure ;  may  elect  or  appoint  directors,  who  shall  choose  from  their  number  such 
officers  as  may  be  necessary ;  may  require  from  any  officer  or  employ^  a  bond 
for  the  faithful  discharge  of  his  duties,  and  prescribe  such  by-laws  for  its 
government,  and  exercise  such  powers  as  are  necessary  to  the  conduct  of  its 
business  not  Inconsistent  with  law." 

A  comparison  of  the  provisions  of  section  841  with  those  of  section 
765  leads  us  to  believe  that  the  court  below  was  right  in  its  conclusion. 
Section  841  provides  that  no  foreign  corporation  "shall  possess,  con- 
trol, maintain  or  operate  any  railway"  in  Kentucky,  without  first  com- 
plying with  its  provisions,  while  section  705  provides  that  no  foreign 
railroad  corporation  "shall  have  the  right  to  condemn  land  for,  or  ac- 
quire the  right  of  way  for,  or  purchase  or  hold  land  for  its  depots, 
tracks,  or  other  purposes,"  until  it  shall  have  first  complied  with  its 
provisions.  A  corporation  which  simply  desires  to  maintain  and  oper- 
ate its  line  in  Kentucky,  must  become  a  corporation,  citizen  and  resi- 
dent of  Kentucky,  by  filing  in  the  office  of  the  Secretary  of  State,  and  in 
that  of  the  railroad  commission,  a  copy  of  its  charter  or  articles  of  in- 
corporation, by  virtue  whereof  it  at  once  becomes  such  corporation, 
citizen  and  resident.  This  is  not  the  organization  so  much  as  the  nat- 
uralization of  the  foreign  corporation.  Compliance  with  this  section 
does  not  create  a  coiporation  subject  to  the  organization  tax  of  Ken- 
tucky (C,  N.  O.  &  T.  P.  R.  R.  Co.  V.  Commonwealth,  etc.,  83  S.  W. 
662,  26  Ky.  Law  Rep.  1106),  or  deprive  the  foreign  corporation  thus 
naturalized  of  the  right  to  sue  or  be  sued  in  the  federal  courts  as  a 
citizen  of  another  state  (Davis  v.  C.  &.  O.  Ry.,  75  S.  W.  275,  25  Ky. 
Law  Rep.  342;  Louisville,  etc.,  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U. 
S.  652,  563,  19  Sup.  Ct.  817,  43  L.  Ed.  1081 ;  Walters,  Adm'r  v.  C. 
B.  &  Q.  R.  R.,  186  U.  S.  479,  22  Sup.  Ct  941,  46  L.  Ed.  1266). 

But  a  foreign  corporation  which  desires  to  condemn  land  and  acquire 
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A  right  of  way  in  Kentucky,  must  do  something  more  than  merely  file 
there  its  articles  of  incorporation.  The  Constitution  of  Kentucky 
(section  202)  provides  that: 

"No  corporation  organized  outside  the  limits  of  this  state  shall  be  allowed 
to  transact  business  within  the  state  on  more  favorable  conditions  than  are 
prescribed  by  law  to  similar  corporations  organized  under  the  laws  of  this 
commonwealth." 

And  section  763  requires  a  domestic  corporation,  organized  to  con- 
Btruct  a  railroad,  not  only  to  file  its  articles  of  incorporation,  but  proof 
that  at  least  $250  per  mile  has  in  good  faith  been  subscribed,  and  20  per 
cent,  thereof  paid  in  in  cash  before  it  can  proceed  to  business.  A  com- 
pliance with  this  provision  affords,  of  course,  a  certain  guarantee  of  re- 
sponsibility and  there  would  seem  to  be  no  just  reason  why  a  like  guar- 
antee should  not  be  required  of  a  foreign  corporation  under  similar  cir- 
cumstances. Indeed,  the  provision  of  the  Constitution  to  which  we 
have  referred  (section  202)  would  seem  to  forbid  the  preference  which 
would  result  from  permitting  a  foreign  corporation  to  condemn  land 
and  acquire  a  right  of  way  in  Kentucky  without  filing  proof  that  it  is 
something  more  than  a  mere  paper  corporation,  that  its  stock  has  been 
subscribed  and  paid  in  at  least  to  the  amount  required  of  a  domestic 
corporation. 

On  the  whole,  while  the  question  is  not  free  from  doubt,  and  we  re- 
gret there  seems  to  have  been  no  authoritative  expression  from  the 
Court  of  Appeals  of  Kentucky  upon  the  precise  point,  we  are  inclined 
to  agree  with  the  lower  court  that  the  traction  company,  not  having 
complied  with  the  provisions  of  sections  765  and  763,  c6uld  not  main- 
tain this  action,  which  in  effect  was  one  to  acquire  a  right  of  way  over 
the  bridge  owned  by  the  appellee  upon  terms  to  be  fixed  by  the  court. 
Having  reached  the  conclusion  that  the  complainant  had  no  right  to 
bring  the  suit,  we  deem  it  unnecessary  to  discuss  the  questions  raised  as 
to  the  effect  of  the  provisions  of  the  Kentucky  and  Indiana  acts  regu- 
lating or  assuming  to  regulate  the  construction  and  operation  of  the 
bridge. 

The  judgment  is  affirmed. 


WILLIAMSON  V.  LIVERPOOL  &  LONDON  ft  GLOBE  INS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Noyember  ld»  190&.) 

No.  2,15L 

Constitutional  Law — Equal  Protection   of  Laws — Statute   Allowing 
Damages  and  Attorney's  Fees  against  Insurance  Companies. 

Rev.  St.  Mo.  1809,  $  8012,  providing  that  "In  any  action  against  any  in- 
surance  company  to  recover  the  amount  of  any  loss  under  a  policy  of  fire, 
life,  marine  or  other  insurance,  if  it  appear  from  the  evidence  that  such 
company  has  vexatlously  refused  to  pay  such  loss  the  court  or  jury  may 
♦  ♦  ♦  allow  the  plaintiff  damages  not  exceeding  ten  per  cent,  on  the 
amount  of  the  loss,  and  a  reasonable  attorney's  fee,"  is  not  void  as  in  vio- 
lation of  the  equality  clause  of  the  fourteenth  constitutional  amendment 
[Ed.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  t  703;  vol.  28,  Cent  Dig.  Insurance,  |  1498.] 
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2L  Pleadiivg — Ebbob  in  Stbibuno  Out — Waiveb  bt  Amendment. 

Where  a  motion  to  strike  out  a  portion  of  a  petition  In  a  federal  court 
was  erroneously  sustained  and  the  ruling  duly  excepted  to,  and  such  mo- 
tion did  not  go  to  any  Insufficiency  or  technical  defect  In  the  petition,  but 
was  In  effect  a  demurrer  to  so  much  of  It  as  alleged  a  distinct  and  suh- 
Btantlve  part  of  plaintiffs  cause  of  action,  the  plaintiff  did  not  waive  the 
error  by  complying  with  the  order  permitting  him  to  file  an  amended 
petition  omitting  the  averments  objected  to. 

Z,   COUBTS — FeDEBAL  CotJBTS CONFOBMITY   TO    STATE   PBACTICE. 

The  rule  of  practice  In  Missouri  that  the  filing  of  an  amended  petition 
in  compliance  with  an  erroneous  order,  which  struck  out  parts  of  the 
original  petition,  is  a  waiver  of  the  error,  Is  not  binding  upon  the  federal 
courts  In  that  state. 

[Ed.  Note.— For  cases  In  point,  see  vol.  13,  Cent  Dig.  Courts,  §§  809- 
902,  921.] 

Conformity  of  practice  In  <^mmon-law  actions  to  that  of  state  courts, 
see  notes  to  O'Connell  v.  Reed,  5  C.  C.  A.  594;  Nederland  Life  Ins.  Co. 
v.  Hall,  27  C.  a  A.  392.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Florence  Williamson  sued  the  Insurance  company  to  recover  the  amount  of 
a  total  loss  under  three  policies  of  fire  Insurance,  and  in  addition  thereto  dam- 
ages for  vexatious  delay  In  payment,  and  attorney's  fees.  During  the  progress 
of  the  litigation  which  ensued  the  company  tendered  and  deposited  In  court 
the  entire  amount  of  the  policies  and  costs  to  that  time.  Thereafter  the  con- 
troversy, which  was  confined  to  the  matter  of  damages  and  attorney's  fees, 
was  determined  In  favor  of  the  company.  The  plaintifT  then  instituted  this 
proceeding  in  error. 

Boyle  &  Guthrie,  for  plaintiff  in  error. 

M.  A.  Fyke  and  Ed.  E.  Yates,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  claim  for  damages  and  attorney's  fees,  in  addition  to  the  loss 
under  the  policies,  was  asserted  upon  the  authority  of  a  Missouri  stat- 
ute, which  provides  that,  if  in  an  action  upon  a  policy  of  insurance  it 
appears  from  the  evidence  that  the  company  has  vexatiously  refused 
to  pay,  the  court  or  jury  may  in  addition  to  the  amount  of  the  loss 
allow  the  plaintiff  damages  not  exceeding  10  per  cent,  thereof,  and  also 
a  reasonable  attorney's  fee.  Rev.  St.  Mo.  1899,  §  8012.  The  plain- 
tiff's petition  contained  appropriate  averments  in  support  of  her  rights 
under  the  statute,  but  upon  motion  of  the  company  the  trial  court  or- 
dered them  stricken  out  and  gave  the  plaintiff  three  days  in  which  to 
file  an  amended  petition.  Exceptions  to  this  ruling  were  duly  pre- 
served. The  learned  district  judge  applied  to  the  case  the  doctrine  of 
Gulf,  etc.,  Ry.  Co.  v.  Ellis,  166  U.  S.  160,  17  Sup.  Ct.  255,  41  L.  Ed. 
666,  and  held  that  the  Missouri  statute  was  in  contravention  of  the 
equality  clause  of  the  fourteenth  amendment,  in  that,  being  directed 
against  insurance  companies  alone,  it  deprived  them  of  the  equal  pro- 
tection of  the  laws.  The  plaintiff  thereupon  filed  an  amended  petition 
precisely  like  the  original,  except  that  the  averments  relating  to  the  ad- 
ditional damages  and  attorney's  fees  were  omitted.    Afterwards,  but 
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while  the  cause  was  still  pending,  the  cases  of  Life  Association  v. 
Mettler,  185  U.  S.  308,  22  Sup.  Ct;  662,  46  L.  Ed.  922,  and  Insurance 
Co.  V.  Lewis,  187  U.  S.  335,  23  Sup.  Ct.  126,  47  L.  Ed.  204,  were  de- 
cided. In  the  Ellis  Case  the  Supreme  Court  had  held  to  be  uncon- 
stitutional a  state  statute  which  imposed  upon  railroad  corporations 
a  penalty  in  the  shape  of  a  liability  for  attorney's  fees  for  failure  to  pay 
certain  debts.  In  the  opinion  of  that  court  the  power  of  reasonable 
classification  of  the  subjects  of  state  legislation  and  the  adaptation  of 
different  rules  to  the  different  classes  was  admitted,  but  it  was  said 
that  the  classification  "must  always  rest  upon  some  difference  whiph 
bears  a  reasonable  and  just  relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be  made  arbitrarily  and  with- 
out any  such  basis."  It  was  also  held  that  the  debts,  the  failure  to  pay 
which  gave  rise  to  the  penalty,  were  not  so  different  from  those  of 
other  corporations  as  to  justify  the  hostile  discrimination  against  rail- 
road companies  alone. 

In  the  Mettler  Case  it  was  decided  that  a  classification  of  life  and 
health  insurance  companies  separately  from  fire,  marine,  and  inland 
insurance  companies  and  mutual  benefit  and  relief  organizations  doing 
business  through  lodges  and  benevolent  associations  was  not  so  arbi- 
trary or  devoid  of  reasonable  basis  as  to  be  subject  to  constitutional 
objection.  A  state  statute  was  therefore  upheld  which  imposed  upon 
life  and  health  insurance  companies  refusing  to  pay  a  loss  when  due  a 
penalty  of  12  per  cent,  thereof,  and  in  addition  a  reasonable  attorney's 
fee.  The  doctrine  of  the  Mettler  Case  was  adhered  to  in  Insurance 
Co.  V.  Lewis.  Inspired,  doubtless,  by  these  later  decisions,  the  plaintiff 
asked  leave  to  amend  her  amended  petition  by  reinserting  the  aver- 
ments as  to  damages  and  attorney's  fees  authorized  by  the  Missouri 
statute.  The  trial  court  denied  the  application,  upon  the  ground  that 
by  filing  the  amended  petition  the  original  one  was  abandoned,  and  that 
plaintiff  thereby  accepted  the  ruling  of  the  court  and  waived  all  errors 
in  its  decision.  This  conclusion  of  the  trial  court  seems  to  be  in  ac- 
cord with  a  rule  of  practice  in  Missouri,  although  a  statute  of  that 
state  provides  in  effect  that,  if  a  plaintiff  fails  to  amend  his  petition  as 
ordered,  he  goes  out  of  court,  and,  if  a  defendant  so  fails  in  respect  of 
an  answer,  judgment  may  be  rendered  against  him  as  upon  default. 
Rev.  St.  Mo.  1889,  §  2066. 

So  these  questions  arise :  Was  the  original  order  of  the  trial  court 
directing  the  elimination  from  plaintiff's  petition  of  the  claim  for  dam- 
ages and  attorney's  fees  erroneous  ?  If  it  was  erroneous,  did  the  plain- 
tiff waive  her  exceptions  thereto  by  complying  with  the  order  to  file 
an  amended  petition  ?  The  first  of  these  questions  is  that  of  the  valid- 
ity, under  the  fourteenth  amendment,  of  the  Missouri  statute  in  virtue 
of  which  the  claim  was  asserted.  If  it  is  not  answered  affirmatively 
bv  the  Mettler  and  Lewis  cases,  it  certainly  is  by  the  later  case  of  In- 
surance Co.  V.  Dobney,  189  U.  S.  301,  23  Sup.  Ct.  565,  47  L.  Ed.  821. 
That  case  involved  the  constitutionality  of  a  Nebraska  statute  provid- 
ing for  a  reasonable  attorney's  fee  to  be  taxed  as  part  of  the  costs  in  a 
suit  upon  a  policy  of  insurance  written  to  insure  real  property  against 
loss  by  fire,  tornado,  and  lightning.    The  scope  of  the  decision  is  well 
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iiltistrated  by  a  statement  of  the  objections  to  the  validity  of  the  statute, 
all  of  which  the  Supreme  Court  found  to  be  untenable.    It  was  said: 

"All  the  gronndfl  relied  upon  to  demonstrate  that  the  statute  allowing  a 
reasonable  attorney's  fee  In  case  of  the  ansuccessf nl  defense  of  a  salt  to  enforce 
isertaln  Insurance  policies  Is  repugnant  to  the  equality  clause  of  the  fourteenth 
amendment,  are  embraced  In  the  following  propositions:  First,  because  it 
arbitrarily  subjects  Insurance  companies  to  a  liability  for  attorney's  fees, 
when  other  defendants  in  other  classes  of  cases  are  not  subjected  to  such  bur- 
den; secoijd,  because,  whilst  the  obligation  to  pay  attorney's  fee  is  imposed^ 
on  insurance  companies  in  the  cases  embraced  by  the  statute,  no  such  burden 
rests  on  the  plaintiff  in  favor  of  the  insurance  companies  where  the  suit  on 
a  policy  is  successfully  defended;  and,  third,  because  the  statute  arbitrarily 
distinguishes  between  Insurance  policies  by  allowing  an  attorney's  fee  in  case 
of  a  suit  on  a  policy  covering  real  estate,  where  the  property  has  been  totally 
destroyed,  and  excluding  the  right  to  such  fees  in  suits  to  enforce  policies  on 
other  classes  of  property  or  where  there  has  not  been  a  total  destruction  of 
the  property  covered  by  the  Insurance." 

We  must  conclude,  therefore,  that  the  trial  court  erred  in  its  first 
ruling,  and  that,  assuming  that  the  averment  of  vexatious  delay  in  pay- 
ment could  be  substantiated  by  proof,  the  plaintiff  possessed  a  valid 
cause  of  action  for  damages  and  attorney's  fees  in  addition  to  the 
amount  of  the  policies. 

Were  the  error  in  the  original  ruling  of  the  trial  court  and  the  ex- 
ceptions thereto  waived  by  the  filing  of  an  amended  petition?  It 
should  be  observed  that  the  motion  sustained  by  the  trial  court  was 
not  directed  to  an  alleged  indefiniteness,  incompleteness,  or  insuffi- 
ciency of  statement  in  the  petition,  nor  to  mere  technical  defects  there- 
in. On  the  contrary,  it  was  in  effect  a  demurrer  which,  being  sus- 
tained, struck  a  vital  blow  to  a  substantial  part  of  plaintiffs  cause  of 
action.  It  is  well  settled  in  the  federal  practice  that  in  cases  of  the 
former  character  exceptions  to  an  erroneous  ruling  are  waived  by  the 
filing  of  an  amended  pleading  in  obedience  thereto,  but  such  is  not  the 
rule  where  the  action  of  the  court  results  in  the  denial  of  a  substantial 
right.  In  the  case  before  us,  had  the  claim  for  damages  and  attorney's 
fees  constituted  a  separate  and  independent  cause  of  action,  instead  of 
being  auxiliary  to  and  dependent  upon  that  for  the  primary  loss  under 
the  policies,  and  had  the  plaintiff  asserted  it  in  a  separate  count  in 
her  petition,  the  attack  of  the  company  would  have  taken  the  form  of 
a  demurrer;  and  under  such  circumstances  the  filing  of  the  amended 
petition  after  due  exception  to  the  ruling  of  the  court  would  not  have 
constituted  a  waiver.  Worthington  v.  Beeman,  91  Fed.  232,  33  C.  C. 
A.  475.  The  fact  that  the  claim  was  auxiliary  and  dependent  made  it 
none  the  less  one  of  substance,  nor  does  that  fact  add  weight  to  the 
present  contention  of  the  company. 

In  Great  Western  Coal  Co.  v.  Railway  Co.,  98  Fed.  274,  39  C.  C.  A. 
79,  a  case  that  arose  in  Missouri,  this  court  held  that,  where  a  plaintiff 
is  erroneously  required  to  elect  before  trial  between  two  counts  of  his 
petition  which  stated  the  same  cause  of  action  in  different  forms  and 
under  whidi  there  could  be  but  a  single  recovery,  and  he  saves  an  ex- 
ception to  such  ruling,  he  does  not  waive  the  exception  by  going  to 
trial  on  the  remaining  count.  The  rule  of  Harkness  v.  Hyde,  98  U.  S. 
476«  25  L.  Ed.  237,  was  considered  analogous,  namely,  that  a  person 
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does  not  waive  a  valid  objection  to  the  mode  of  service,  if,  after  ap- 
pearing specially  and  moving  to  set  the  wrongful  service  aside,  he  an- 
swers to  tihe  merits  and  goes  to  trial,  first  having  reserved  an  exception 
to  the  action  of  the  court  in  refusing  to  quash  the  service. 

Another  phase  of  the  proposition  now  presented  was  considered  by 
this  court  in  Board  of  Commissioners  v.  Sherwood,  64  Fed.  103,  11  C. 
C.  A.  507.  The  defendant  answered  after  a  demurrer  to  the  petition 
was  overruled,  and  it  was  urged  that  the  ruling  of  the  trial  court  on  the 
demurrer  was  erroneous.     It  was  said : 

"We  have  once  or  twice  decided.  In  accordance  with  the  rule  which  now 
generally  prevails,  that  a  demurrer  will  ordinarily  be  waived  by  answering 
to  the  merits.  Where  It  is  apparent  that  the  transaction  out  of  which  a  cause 
of  action  Is  supposed  to  have  originated  could  not  give  rise  to  a  meritorious 
cause  of  action,  the  rule  Is  of  course  different;  but  a  mere  incompleteness  or 
uncertainty  of  averment — a  failure  to  state  some  fact  which  should  have  been 
stated  to  make  a  technically  good  declaration  or  complaint — will  be  of  no  avail 
in  this  court  when  It  appears  that  after  a  demurrer  was  overruled  the  party 
answered  to  the  merits  and  went  to  trial  on  issues  raised  by  his  answer." 

In  Teal  v.  Walker,  111  U.  S.  242,  4  Sup.  Ct.  420,  28  L.  Ed.  415,  the 
court  said  : 

"When  the  declaration  fails  to  state  a  cause  of  action  and  clearly  shows 
that  ui)on  the  case  as  stated  the  plaintiff  cannot  recover,  and  the  demurrer  of 
the  defendant  thereto  Is  overruled,  he  may  answer  upon  leave  and  go  to  trial, 
without  losing  the  right  to  have  the  judgment  upon  the  verdict  reviewed  for 
the  error  in  overruling  the  demurrer." 

The  Missouri  rule  upon  this  subject  is  not  binding  upon  the  courts 
of  the  United  States.  The  purpose  of  the  act  of  conformity  (Rev. 
St.  §  914  [U.  S.  Comp.  St.  1901,  p.  684] )  was  to  secure  a  harmony  be- 
tween the  state  and  national  courts  in  respect  of  the  general  structure 
or  framework  of  pleading  and  practice  in  civil  causes,  other  than  those 
in  equity  and  admiralty,  but  it  does  not  require  an  adherence  to  tlie 
state  rules  in  all  their  subordinate  and  minor  details.  The  elasticity 
of  the  phrase  "as  near  as  may  be"  was  doubtless  intentionally  employed 
to  enable  the  national  tribunals  to  reject  such  provisions  as  would  un- 
wisely incumber  the  administration  of  the  law  and  tend  to  defeat  the 
ends  of  justice.  Especially  in  the  matter  of  the  amendment  of  plead- 
ings has  plenary  power  been  conferred  by  Congress  upon  those  courts  ; 
and  whether  amendments  when  authorized  and  made  work  a  waiver 
of  substantial  rights  or  a  release  of  errors  should  be  determined  by  the 
principles  which  obtain  in  those  jurisdictions  and  not  by  those  which 
prevail  in  the  state  tribunals. 

A  reference  to  some  of  the  many  adjudicated  cases  and  an  indication* 
of  the  point  of  departure  from  the  state  practice  will  show  how  wholly 
outside  the  rule  of  conformity  is  the  matter  now  before  us.  Lincoln  v. 
Power,  151  U.  S.  436,  14  Sup.  Ct.  387,  38  L.  Ed.  224  (manner  of  char- 
ging the  jury) ;  Southern  Pacific  Company  v.  Denton,  146  U.  S.  202, 13 
Sup.  Ct.  44,  36  L.  Ed.  942  (the  effect  of  a  special  appearance  to  challenge 
the  jurisdiction  of  the  court) ;  Fishbum  v.  Railway  Co.,  137  U.  S.  60,  11 
Sup.  Ct.  8,  34  L.  Ed.  685  (motions  for  new  trial  and  bills  of  exceptions)  ; 
United  States,  etc.,  Ass'n  v.  Barry,  131  U.  S.  100,  9  Sup.  Ct.  765,  33  L. 
Ed,  60  (special  verdicts);     In  re  Chateaugay,  etc.,  Iron  Co.,  128  U.  S- 
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544,  9  Sup.  Ct  150,  32  L.  Ed.  608  (the  perfection,  settling,  and  signing 
of  bills  of  exceptions)  ;  Indianapolis,  etc.,  Railroad  v.  Horst,  93  U.  S. 
291,  23  L.  Ed.  898  (submission  of  interrogatories  to  the  jury,  and  the 
granting  of  motions  for  a  new  trial) ;  Nudd  v.  Burrows,  91  U.  S.  426,  23 
L.  Ed.  286  (reducing  instructions  to  writing)  ;  Western  Union  Tel.  Co. 
V.  Burgess,  108  Fed.  26,  47  C.  C.  A.  168  (the  taking  of  the  written  in- 
structions to  jury  room)  ;  Consumers'  Cotton  Oil  Co.  v.  Ashburn,  81 
Fed.  331,  26  C.  C.  A.  436  (time  for  taking  exceptions  to  instructions)  ; 
McElwee  v.  Lumber  Co.,  69  Fed.  302,  16  C.  C.  A.  232  (the  submission 
of  special  questions  to  tlie  jury,  and,  if  submitted,  the  effect  of  the  an- 
swers upon  the  general  verdict)  ;  O'Connell  v.  Reed,  56  Fed.  531,  5  C. 
C.  A.  586,  and  Bowden  v.  Burnham,  59  Fed.  752,  8  C.  C.  A.  248  (join- 
der in  attachment  suit  of  claim  due  with  one  not  due)  ;  Texas,  etc.,  Ry. 
Co.  V.  Nelson,  50  Fed.  814,  1  C.  C.  A.  685  (continuances). 

We  are  of  the  opinion,  therefore,  that  the  error  in  the  ruling  upon 
the  motion  and  the  exceptions  thereto  were  not  waived  by  the  plain- 
tiff. No  escape  from  the  effect  of  this  conclusion  can  be  found  in  the 
argument  that  when  she  afterwards  sought  the  reinstatement  of  the 
expunged  claim  the  granting  or  refusal  of  leave  to  amend  was  dis- 
cretionary with  the  trial  court.  The  question  still  harks  back  to  the 
initial  error,  the  exception  thereto,  and  the  absence  of  a  waiver.  Nor 
can  the  fact  that  the  company  tendered  and  deposited  the  amount  of  the 
policies  into  court  affect  it.  In  doing  so  the  company  was  acting 
within  its  legal  right  to  endeavor  to  protect  itself  from  future  costs 
and  interest,  but  it  could  not  thereby  deprive  the  plaintiff  of  her  right 
to  continue  the  assertion  of  the  remainder  of  her  claim.  The  essential 
elements  of  an  estoppel,  which  the  company  invokes,  are  lacking. 

The  plaintiff  also  complains  of  the  denial  of  her  application  for 
leave  to  file  a  supplemental  petition  setting  up  certain  matters  which 
arose  after  the  commencement  of  the  action.  The  application  was 
addressed  to  the  sound  discretion  of  the  trial  court,  and,  not  being 
abused,  its  action  will  not  be  reviewed  in  this  court. 

The  judgment  is  reversed,  with  direction  to  g^ant  a  new  trial. 


LINDEBERO  et  al.  v.  DOVERSPIKB  et  al. 

j(Circiilt  Court  of  Appeals,  Ninth  Circuit    October  2',  1905.) 

No.  1,174. 

Equitt— Pbocedube  undeb  Alaska  Code—Fiwdings. 

Under  Code  Clv.  Proc.  Alaska  (Carter's  Ann.  Codes)  §  372,  which  regu- 
lates the  practice  in  the  trial  of  causes  of  an  equitable  nature,  and  pro- 
vides that  the  court  "shall  set  out  in  writing  its  findings  of  fact  upon  all 
the  material  issues  of  fact  presented  by  the  pleadings,  together  with  its 
conclusions  of  law  thereon;  but  such  findings  of  fact  and  conclusions  of 
law  shall  be  separate  from  the  judgment,  and  shall  be  filed  with  the 
clerk  ♦  ♦  ♦  and  constitute  a  part  of  the  Judgment  roll  of  the  case,"  it 
is  not  reversible  error  to  state  such  findings  and  conclusions  in  an  opinion 
filed  by  the  judge  and  referred  to  in  the  judgment,  at  least  where  no  objec^ 
tlon  or  motion  for  further  findings  was  made. 
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Appeal  from  the  District  Court  of  tiie  United  States  for  tbe  Second 
Division  of  the  District  of  Alaska^ 

W.  H.  Metson,  J.  C.  Campbell,  Thomas  H.  Breeze,  and  Ira  D,  Orton, 
for  appellants. 
W.  Lair  Hill,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellants  were  copartners  in  the 
business  of  furnishing  water  to  the  city  of  Nome,  Alaska,  and  they 
brought  a  suit  against  the  appellees  to  enjoin  them  from  discharging 
mud,  dirt,  tailings,  and  impure  water  into  the  waters  which  were  the 
source  of  supply  of  the  appellants'  water  works.  The  appellees  an- 
swered the  complaint,  the  appellants  replied,  and  upon  the  issues  so 
made  testimony  was  taken,  upon  which  the  court  entered  a  decree 
in  which  it  was  recited,  among  other  things,  that  the  opinion  of  the 
court,  made  and  filed  in  writing,  fully  sets  forth  the  facts  and  conclu- 
sions of  law  upon  which  the  decree  was  based,  and  that  the  appellants 
were  not  entitled  to  an  injunction  as  prayed  for,  and  that  the  suit  be 
dismissed,  at  the  appellants*  costs. 

The  assignments  of  error  relied  upon  on  the  appeal  are  that  the 
court  made  and  entered  a  final  decree  without  filing  a  written  decision 
stating  the  facts  found  and  the  conclusions  of  law  separately,  and  in 
failing  to  file  a  decision  in  writing  stating  the  facts  found  and  the  con- 
clusions of  law.  The  appellants  base  their  assignments  of  error  upon 
the  provisions  of  section  209  of  the  Code  of  Civil  Procedure  (part  4  of 
Carter's  Annotated  Codes  of  Alaska),  in  which  it  is  said : 

"The  deolpions  shaU  state  the  facts  found  and  the  ooncluslons  of  law  sepa- 
rately without  arfniment  or  reason  therefor.  Such  decision  shaU  be  entered  in 
the  journal  and  Judgment  entered  thereon  accordingly." 

That  provision  of  the  Code,  however,  applies  to  the  trial  of  issues 
in  a  law  action  where  a  jury  trial  has  been  waived.  The  provision 
which  regulates  practice  in  the  trial  of  causes  of  an  equitable  nature 
such  as  the  case  at  bar  is  section  372.  It  is  there  provided  that  the 
court — 

"Shall  Bet  out  In  writing  Its  findlng5i  of  fact  upon  all  the  material  issues  of 
fact  presented  by  the  pleadings,  together  with  its  conclusions  of  law  thereon ; 
but  such  findings  of  fact  and  conclusions  of  law  shall  be  separate  from  tbe 
Judgment,  and  shall  be  filed  with  the  clerk  and  shall  be  incorporated  in,  and 
constitute  a  part  of,  the  Judgment  roll  of  the  case." 

Now  the  clerk's  certificate  in  this  case  certifies  that  the  transcript 
is  a  true  and  exact  transcript  of  the  complaint,  answer,  reply,  decree, 
assipfnments  of  error,  petition  for  order  allowing:  appeal  and  order  al- 
lowing same,  bond  on  appeal,  and  opinion.  There  is  no  reference 
therein  to  findings  of  fact  and  conclusions  of  law,  which  under  the  stat- 
ute should  have  been  filed  separately  from  the  decree,  and  there  is  no 
certificate  that  such  findings  and  conclusions  were  not  on  file  and  of 
record  in  the  court  below.  It  must  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  they  were  duly  made  and  were  on  file. 

But,  if  it  should  be  argued  that  the  recital  in  the  decree  to  the  effect 
that  the  opinion  of  the  court  fully  sets  forth  the  facts  and  conclusions 
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of  law  upon  which  the.  decree  was  based  is  sufficient  to  indicate  that 
no  other  findings  of  fact  and  conclusions  of  law  were  filed,  the  answer 
is  that  the  opinion  contains  findings  of  fact  and  conclusions  of  law,, 
and  was  intended  by  the  court  to  serve  the  purpose  of  findings  of  fact 
and  conclusions  of  law.  The  most  that  can  be  urged  against  it  is  that 
its  adoption  for  that  purpose  was  informal.  In  the  absence  of  ob- 
jection on  the  part  of  the  appellants  in  the  court  below,  or  a  motion 
for  further  findings  in  the  case,  it  is  certainly  not  reversible  error  that 
none  other  were  filed. 
The  decree  of  the  court  below  will  be  affirmed. 


MICHIGAN  HEADLINING  ft  HOOP  CO.  ▼.  WHEELER 

(CIrcait  Court  of  Appeals,  Sixth  Circuit    December  11,  1906.) 

No.  1,406. 

lUsmi  AiTD  Servaitt — AtrrioN  fob  Injuby  of  Servant — Questions  fob  Jubt. 
Plaintiff,  a  young  woman  19  years  old,  was  employed  with  other  women 
on  the  second  floor  of  defendant's  factory,  which  was  built  on  a  side  hill 
00  that  such  floor  on  one  side  was  about  on  a  level  with  the  ground  and 
a  window  on  that  side  was  customarily  used  by  plaintiff  and  her  co-em- 
ploy^s  as  a  passage  for  entering  and  leaving  the  room,  and  also  as  a  seat 
A  shaft  projected  through  the  building,  near  and  a  little  below  the  window, 
having  a  band  wheel  on  its  outer  end.  By  a  law  of  the  state  (Bates'  Ann. 
St  Ohio,  II  4364-^,  4364-^89c),  shafts  in  factories  near  the  floor  were  re- 
quired to  be  boxed,  and  where  women  were  employed  the  employer  waa 
required  to  provide  seats,  but  such  shaft  and  wheel  were  not  boxed,  nor 
were  seats  provided  other  than  the  window.  While  sitting  in  the  open 
window  plaintiff's  skirt  was  caught  by  the  revolving  wheel,  and  she 
was  dragged  outside  and  seriously  injured.  She  was  not  warned  of  any 
danger  in  so  using  the  window.  Held,  In  an  action  to  recover  for  the 
Injury,  that  the  determining  issues  were  whether  the  window  was  prop- 
erly used  as  a  passage  and  sent  with  the  knowledge  of  defendant  so  as 
to  impose  upon  it  the  duty  of  boxing  the  shaft  and  band  wheel,  or  whether 
it  was  negligent  as  a  matter  of  fact  In  not  so  doing,  and  whether,  under 
all  the  circumstances,  plaintiff  In  seating  herself  in  the  window  assumed 
the  risk  or  was  guilty  of  negligence  contributing  to  her  injury,  all  of 
which  Issues  were  for  the  jury  under  proper  instructions. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Alex  L.  Smith,  for  plaintiff  in  error. 
O.  S.  Brumback,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  is  the  same  suit  which  was  be- 
fore us  in  the  case  of  Wheeler  v.  Oak  Harbor  Headlining  &  Hoop 
Company,  126  Fed.  348,  61  C.  C.  A.  250,  in  which  we  reversed  the 
judgment  of  the  lower  court  sustaining  a  demurrer  to  the  second  amend- 
ed petition,  and  remanded  the  case  for  further  proceedings.  Subse- 
quently, a  third  amended  petition  was  filed,  then  an  answer  and  reply, 
and  the  case  went  to  trial,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff.    The  rulings  of  the  court  below  are  now  here  for  review. 


Digitized  by 


Google 


a2  141  FEDERAL  REPORTER. 

It  is  strongly  urged  that  a  verdict  should  have  been  directed  for  the 
defendant.  The  grounds  are  substantially  those  presented  in  the  ar- 
gument upon  the  sufficiency  of  the  petition  in  the  former  case,  and  were 
considered  in  our  former  opinion.  There  is  no  material  difference  be- 
tween'the  petition  upon  which  the  case  was  tried  and  that  formerly 
before  us.  The  additional  averment  is  that  there  was  a  small  band 
wheel  on  the  end  of  the  projecting  shaft  and  that  the  plaintiff's  dress 
was  caught  by  the  revolving  shaft  or  band  wheel.  This  does  not  ma- 
terially change  the  case.  Upon  the  trial,  testimony  was  introduced 
tending  to  sustain  all  the  material  averments  of  the  petition,  and  it 
became  a  question  for  the  jury  whether  a  case  was  made  out,  in  view  of 
.the  conflicting  testimony  by  the  defendant. 

There  was  testimony  tending  to  establish  the  following  facts :  The 
plaintiff  was  a  young  woman  about  19  years  old.  She  had  been  em- 
ployed in  the  factory  from  May  until  September,  when  she  was  hurt. 
The  factory  was  engaged  in  the  manufacture  of  wooden  strips  known 
as  "headlinings."  She  helped  pack  these  headlinings.  Aside  from  the 
experience  thus  gained,  she  was  inexperienced  in  machinery.  The  fac- 
tory was  built  on  the  side  of  a  hill,  so  that  the  second  floor  was  on  a 
level  with  the  top  of  the  hill,  and  one  could  step  out  of 
the  window  of  the  room,  in  which  she  was  employed  onto  the  ground. 
There  was  a  passage  way  to  this  room  through  the  basement,  where 
most  of  the  machinery  was  located ;  but  it  was  narrow,  dark,  damp,  ob- 
structed, and  somewhat  dangerous.  The  three  women  employed  in  the 
room  where  the  plaintiff  worked  were  therefore  in  the  habit  of  enter- 
ing and  leaving  the  room  through  the  sliding  window,  which  opened  on- 
to the  ground,  and  this  habit  was  known  to  the  defendant.  Although 
the  law  of  Ohio  made  it  the  duty  of  the  defendant  to  provide  seats  in 
this  room  where  the  wom^n  worked,  none  were  provided,  and  they 
were  in  the  habit  of  sitting  in  the  window  when  not  at  work.  This 
habit  was  also  known  to  the  defendant.  Projecting  from  the  building 
on  the  outside,  below  and  near  this  window,  was  a  revolving  shaft  with 
a  band  wheel,  used  for  operating  a  grindstone.  If  this  window  was  in 
known  use  as  a  passageway  by  its  employes,  it  was  the  duty  of  the  de- 
fendant, by  the  law  of  Ohio,  to  box  or  cover  the  revolving  shaft  and 
band  wheel;  but  this  was  not  done,  nor  did  the  defendant  warn  the 
plaintiff  of  the  danger  of  coming  in  contact  with  this  shaft  and  band 
wheel.  On  the  day  of  the  accident,  at  or  shortly  before  7  o'clock  in  the 
morning,  the  plaintiff  reached  the  factory,  passing  by  the  shaft  and 
band  wheel.  While  waiting  for  headlinings  to  pack,  she  seated  her- 
self in  the  window  and  began  to  read  a  letter.  The  testimony  con- 
flicted as  to  whether  she  was  sitting  on  the  outside  or  the  inside  of  the 
window,  and  as  to  whether  the  revolving  shaft  was  in  operation  when 
she  sat  down  or  not.  The  weight  of  the  testimony  goes  to  show  she 
was  sitting  on  the  inside  of  the  window,  and  the  jury  specially  found 
that  the  shaft  was  not  in  operation  when  she  sat  down.  While  she  was 
so  seated,  her  skirt  in  some  way  came  in  contact  with  the  revolving  shaft 
or  band  wheel  then  in  operation,  and  she  was  violently  dragged  outside 
and  seriously  injured. 
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This  outline  of  the  testimony  sufficiently  suggests  the  questions  which, 
in  accordance  with  our  former  holding,  were  rightfully  ones  for  the 
jury  to  determine,  under  proper  instructions  by  the  court.  Among 
them  were  these:  Whether  the  window  was  legally  used  as  a  pas- 
sageway by  the  employes,  so  that,  under  the  law  of  Ohio,  the  defend- 
ant was  guilty  of  negligence  in  not  boxing  the  shaft  and  band  wheel. 
Whether  the  window  was,  to  the  knowledge  of  the  defendant,  so  used 
as  a  seat,  required  by  the  law  of  Ohio  to  be  furnished  female  employes, 
as  to  impose  upon  the  defendant  the  duty  of  making  and  keeping  its 
locality  safe  for  those  using  it.  Whether  the  defendant,  either  as  a 
matter  of  law  or  fact,  was  negligent  in  not  boxing  the  shaft  and  band 
wheel.  Whether  the  plaintiff,  in  view  of  all  the  circumstances,  when 
she  seated  herself  in  the  window,  assumed  the  risk  of  her  clothing 
coming  in  contact  with  the  shaft  and  band  wheel,  or  was  guilty  on  her 
part  of  negligence  which  contributed  in  bringing  about  the  accident. 

These'  and  the  other  questions  raised  in  the  case,  were  submitted  by 
the  court  to  the  jury.  The  charge  was  exceptionally  clear  and  fair. 
Aside  from  the  fact  that  it  submitted  these  leading  questions  to  the 
jury,  the  criticism  made  of  it  is  insubstantial.  The  requests  refused,  so 
far  as  they  had  merit,  were  fully  covered  by  it.  The  criticism  of  the 
modification  made  in  the  fifth  and  sixth  requests  as  given,  does  not 
appeal  to  us. 

The  court  charged  the  jury  as  follows : 

"And  even  if  yon  find  defendant  was  'negligent  In  not  boxing  or  covering 
tbe  exposed  shafting  or  band  wheel,  or  In  failing  to  warn  plaintiff  of  the  dan- 
gers arising  therefrom,  if  you  also  find  that  the  window  was  not  a  passage- 
way, in  the  sense  just  explained,  and  that  the  danger  to  plaintiff  of  getting 
her  skirt  caught  in  the  shafting  was  an  open  and  obvious  one,  and  would 
be  apparent  to  an  ordinarily  prudent  person  of  her  age  and  experience,  in 
the  exercise  of  ordinary  observation,  then  plaintiff,  even  if  she  did  not  at  the 
time  realize  the  danger,  must  be  held  to  have  assumed  the  risk  of  injury  from 
this  cause;  and  your  verdict  should  be  for  the  defendant'' 

The  defendant  below  insists  that  in  place  of  the  words  "an  ordinarily 
prudent  person  of  her  age  and  experience,  in  the  exercise  of  ordinary 
observation,"  the  court  should  have  inserted  either  "a  person  of  ordi- 
nary intelligence,"  or  "a  person  of  ordinary  common  sense  in  the  exer- 
cise of  ordinary  observation."  We  can  perceive  no  difference  in  the 
meaning  of  these  phrases  which  would  warrant  the  reversal  of  the 
judgment  and  the  sending  back  of  this  case  for  a  new  trial.  If  there 
was  any  difference,  the  defendant  got  the  benefit  of  it;  for  the  danger 
was  more  likely  to  be  apparent  to  a  person  with  some  experience,  how- 
ever slight,  than  to  one  with  none  at  all. 

The  other  assignments  of  error  do  not  seem  to  us  to  demand  dis- 
cussion. The  case  was  fairly  submitted,  and,  as  we  held  before,  it  was 
properly  one  for  the  jury  to  determine. 

The  judgment  is  affirmed. 
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EATON  et  al.  ▼.  HOGB  et  al, 
(Circuit  Court  of  Appeals,  Eighth  Circuit    Navember  17,  1906.) 

No.  2,282. 

Courts — Jubisdiction  of  Federal  Courts — Amouitf  in  Dispute. 

In  a  suit  by  the  several  owners  of  water  rights  in  a  stream,  Joining 
as  complainants  for  convenience  only,  to  enjoin  the  obstruction  of  the 
stream  or  the  diversion  of  water  therefrom  by  defendants,  the  matter  in 
dispute  must  exceed  $2,000,  exclusive  of  interest  and  costs,  aa  to  each 
complainant,  to  give  a  federal  oourt  jurisdiction. 

[Ed.  Nota — Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount 
in  controversy,  see  notes  to  Auer  v.  Lombard,  19  C  C.  A.  75;  Tennent- 
Stribling  Shoe  Co.  v.  Roper,  36  C.  C.  A.  459.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

For  opinion  below,  see  135  Fed,  411. 

James  W.  McCreery,  for  appellants. 
Nellis  E.  Corthell,  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

GARLAND,  District  Judge.  Appellees  commenced  this  action 
against  the  appellants  in  the  court  below  for  the  purpose  of  restrain- 
ing and  enjoining  appellants  from  setting  up  or  asserting  any  claim, 
estate,  or  interest  in  and  to  the  waters  of  Sand  creek,  or  any  part 
thereof,  as  against  the  appellees  or  any  of  them,  and  from  obstructing 
and  diverting,  or  in  any  manner  interfering  with,  the  natural  flow  of 
the  waters  of  said  creek.  Appellees  are  citizens  of  the  state  of  Wy- 
oming. Appellants  are  citizens  of  the  state  of  Colorado.  The  issue 
in  said  action  was  as  to  the  validity  of  the  water  rights  on  Sand  creek 
claimed  by  appellees,  and  as  to  their  priority  over  the  water  rights  claim- 
ed by  appellants  on  said  creek.  The  trial  court,  after  a  hearing  upon 
pleadings  and  proofs,  entered  a  final  decree  in  behalf  of  appellees,  en- 
joining and  restraining  appellants  from  setting  up  or  asserting  any  claim, 
estate,  or  interest  in  or  to  the  waters  of  Sand  creek,  or  to  any  part 
thereof,  as  against  the  appellees  or  any  of  them,  and  from  obstructing 
and  diverting,  or  in  any  manner  interfering  with,  the  natural  flow  of  the 
waters  of  said  creek.  It  is  alleged  in  the  bill  filed  by  appellees  that  they 
are  owners  of  certain  water  rights  along  Sand  creek,  in  the  state  of  Wy- 
oming, and  the  particular  ditches  through  which  each  of  the  appellees 
received  their  water  from  said  creek  are  mentioned  and  described,  as 
well  as  the  land  which  said  water  is  used  to  irrigate.  No  one  of  the 
appellees  has  any  interest  whatever  in  the  water  right  claimed,  ditches 
used,  or  land  irrigated  by  the  other.  They  have  a  general  interest  in 
the  principle  to  be  established  by  the  litigation,  but  the  relief  to  be  grant- 
ed to  each  appellee  is  separate  and  independent  from  that  to  be  grant- 
ed any  other  appellee.  The  bill  alleged  that  the  matter  in  dispute  ex- 
ceeded, exclusive  of  interest  and  costs,  the  sum  of  $2,000.  This  alle- 
gation is  denied  by  the  ajiswer  of  appellees.    There  is  no  allegation  in 
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the  bill  as  to  th^  value  of  the  matter  in  dispute  in  regard  to  the  water 
right  of  each  individual  appellee.  There  is  no  competent  or  relevant 
testimony  in  the  record  as  to  the  value  of  the  matter  in  dispute,  so  far 
as  the  individual  water  right  of  any  appellee  is  concerned.  It  is  not 
claimed  that  appellants  sought  to  appropriate  or  appropriated  any  of 
the  waters  of  Sand  creek  prior  to  May,  1902.  Testimony  was  intro- 
duced tending  to  show  the  flow  of  water  in  said  creek  from  the  year 
1890  down  to  the  date  of  filing  of  the  bill  in  this  case,  which  was  No- 
vember 8,  1902.  Mr.  Hoge  when  on  the  stand  was  asked  the  ques- 
tion :  « 

*'Q.  During  the  time  yon  have  been  acquainted  with  Sand  creek  from  1890, 
has  there  been  suflScient  supply  of  water  flowing  in  the  stream  during  the  ir- 
rigating season  to  fulfill  the  needs  of  irrigation  along  that  stream;  these 
plaintiffs  including  yourself? 

-A.  I  think  not 

"Q.  What  has  been  the  state  of  the  supply  of  the  water  during  the  irrigat- 
ing season  in  these  years? 

"A.  Some  years  we  have  an  abundance  of  water  for  irrigating  through 
May  and  up  to  the  middle  of  June.  I  have  always  irrigated  up  to  even  the 
20th  of  July  when  I  have  the  water.    Some  years  I  don't  have  any  water." 

Mr.  Hoge  also  testified  as  to  the  average  crop  of  hay  on  his  place. 
Without  any  evidence  in  the  record  as  to  how  much,  if  any,  damage  re- 
sulted to  the  crops  of  appellee  by  the  taking  of  water  out  of  Sand  creek 
by  appellants,  Mr.  Hoge  was  asked  this  question : 

"Q.  Could  you  make  any  estimate  of  the  damage  that  would  ensue  on  the  dep- 
rivation of  that  water  to  these  plaintiffs? 

"A.  It  would  be  a  very  large  amouut  extending  into  many  thousands  of 
dollars.    The  loss  would  be  many  thousands  of  dollars  each  year. 

"Q.  Would  it  be  more  than  $2,000  each  year? 

•*A.  Yes;  it  would." 

Counsel  for  appellants  moved,  when  this  testimony  was  offered,  to 
strike  out  the  last  two  questions  on  the  ground  that  they  were  irrelevant 
and  incompetent,  and  that  no  proper  foundation  for  them  had  been 
laid,  and  because  the  answer  called  for  was  entirely  speculative  and 
not  based  on  facts.  This  motion  should  have  been  granted  for  the 
reason  that  there  was  no  evidence  that  the  water  taken  by  appellants 
out  of  Sand  creek  subsequent  to  May,  1902,  caused  the  damage  concern- 
ing which  Mr.  Hoge  was  testifying,  and  for  the  further  and  much  bet- 
ter reasons  that  the  action  was  not  brought  by  appellees  to  recover  any 
damages,  and  the  evidence  sought  to  be  adduced  was  wholly  irrelevant 
and  incompetent  upon  the  issue  as  to  the  value  of  the  matter  in  dispute, 
whether  the  value  of  the  matter  in  dispute  was  the  combined  interest  of 
appellees  or  the  interest  of  each  individual  appellee.  The  matter  in  dis- 
pute in  this  case  is  the  individual  water  right  of  each  appellee  as  affect- 
ed by  the  relief  prayed  for.  There  is  no  competent  evidence  in  the 
record  upon  this  proposition.  Smith  v.  Adams,.  130  U.  S.  175,  9  Sup. 
Ct.  566,  32  L.  Ed.  &95.  Notwithstanding  the  question  of  jurisdiction 
was  not  raised  by  any  assignment  of  error,  we  are  compelled,  by  Act 
March  3,  1875,  c.  137,  18  Stat.  470  [U.  S.  Comp.  St.  1901,  p.  508], 
whenever  it  shall  appear  that  a  case  before  us  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy  within  our  jurisdiction,  to  dis- 
141 F.— 6 
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miss  the  suit.  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  65,  24 
Sup,  Ct.  598,  48  L.  Ed.  870;  Steigleder  v.  McQuestcn,  198  U.  S.  I4i, 

25  Sup.  Ct.  616,  49  L.  Ed.  986.  Whether  the  jurisdiction  of  the  court 
is  dependent  upon  the  citizenship  of  the  parties,  or  whether  the  case 
is  one  arising  under  the  Constitution  and  laws  of  the  United  States,  the 
matter  in  dispute,  exclusive  of  interest  and  costs,  must  exceed  $2,000. 
U.  S.  V.  Sayward,  160  U.  S.  493,  16  Sup.  Ct.  371,  40  L.  Ed.  508;  Act 
March  3,  1887,  c.  373,  §  7,  24  Stat.  555 ;  Act  Aug.  13,  1888,  c.  866,  25 
Stat.  437  [U.  S.  Comp.  St.  1901,  p.  579]. 

The  rule  relative  to  the  value  of  the  matter  in  dispute  is  thus  stated 
by  Mr.  Justice  Bradley  in  Clay  v.  Field,  138  U.  S.  464,  479,  11  Sup.  Ct. 
425,  34  L.Ed.  1044: 

"The  general  principle  observed  in  aU  is  that  If  Beveral  persons  be  joined  in 
n  suit  in  equity  or  admiralty,  and  have  a  common  and  undivided  interest, 
though  separable  as  between  themselves,  the  amount  of  their  joint  claim  or 
liability  will  be  the  test  of  jurisdiction ;  but  where  their  interests  are  distinct, 
and  they  are  joined  for  the  sake  of  convenience  only,  and  because  they  form  a 
class  of  parties  whose  rights  or  liabilities  arose  out  of  the  same  transaction, 
or  have  relation  to  a  common  fund  or  mass  of  property  sought  to  be  adminis- 
tered, such  distinct  demands  or  liabilities  cannot  be  aggregated  together  for  the 
purpose  of  giving  this  court  jurisdiction  by  appeal,  but  each  must  stand  or  fall 
by  Itself  alone." 

In  this  case  the  interests  of  appellees  are  distinct,  and  they  are  joined 
in  the  suit  for  the  sake  of  convenience  only.  Therefore  the  matter  in 
dispute  must  exceed  $2,000,  exclusive  of  interest  and  costs  as  to  each 
appellee.  This  rule  is  well  settled  and  established  by  the  following  deci- 
sions of  the  Supreme  Court  of  the  United  States :  Water  v.  North- 
eastern Railway  Co.,  147  U.  S.  370,  13  Sup.  Ct.  348,  37  L.  Ed.  20G ; 
Northern  Pacific  Railway  Co.  v.  Walker,  148  U.  S.  391, 13  Sup.  Ct.  650, 
37  L.  Ed.  494 ;  Fishback  v.  Western  Union  Telegraph  Co.,  161  U.  S.  96, 

16  Sup.  Ct.  506,  40  L.  Ed.  630;  Citizens*  Bank  v.  Cannon,  164  U.  S.  319, 

17  Sup.  Ct.  89,  41  L.  Ed.  451 ;  Chamberlin  v.  Browning,  177  U.  S.  605, 
20  Sup.  Ct.  820, 44  L.  Ed.  906 ;  North  American  Transportation  &  Trad- 
ing Co.  v.  Morrison,  178  U.  S.  262,  20  Sup.  Ct.  869,  44  L.  Ed.  106 1 ; 
Whel6ss  v.  St.  Louis  et  al.,  180  U.  S.  379,  21  Sup.  Ct.  402,  45  L.  Ed. 

583. 

Upon  the  face  of  the  record  the  Circuit  Court  was  without  jurisdic- 
tion, but  as,  perhaps,  by  amendment  the  bill  might  be  retained  as  to  some 
or  all  of  the  appellees,  we  will  not  direct  its  dismissal,  but  will  reverse 
the  decree  of  the  Circuit  Court  at  the  costs  of  the  appellees,  and  re- 
mand the  cause  to  that  court  for  further  proceedings  in  conformity  with 
this  opinion;  and  it  is  so  ordered.    Act  March  3,  1891,  c.  517,  §  10, 

26  Stat.  829  [U.  S.  Comp.  St.  1901,  p.  552] ;  Northern  Pacific  Railway 
Co.  V.  Walker,  148  U.  S.  391, 13  Sup.  Ct.  650,  37  L.  Ed.  494. 
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DENVER  &  a  G.  R.  CO.  ▼.  ARRIGHL 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  10,  1905.) 

No.  2,227. 

1,  Warr  of  Bbbob— E^ffect  of  Revebsai#— Right  to  Dibectbd  Vebdiof. 

The  reversal  of  a  judgment  by  an  appellate  court,  on  the  ground  that 
the  trial  court  erred  in  refusing  defendant's  motion  to  direct  a  verdict  in 
Its  favor,  does  not  entitle  defendant  to  a  directed  verdict  on  a  second 
trial,  unless  the  evidence  is  substantially  the  same. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8,  Cent  Dig.  Appeal  and  Error, 
i  46C5.] 

2.  Masteb  and  Servant— Action  fob  Injubt  of  Bbakeuan— Contbibutobt' 

Negugence. 

The  mere  fact  that  a  plaintiff,  while  employed  as  a  brakeman  by  de- 
fendant railroad  company,  was  injured  in  coupling  cars  with  a  Unk  and 
pin  coupling,  used  by  defendant  in  violation  of  Act  March  2,  181)3.  c.  19(5, 
27  Stat  531  [U.  S.  Comp.  St  1901,  p.  3174],  creates  no  presumption  that 
he  was  negligent  and  unless  his  contributory  negligence  Is  conclusively 
shown  by  the  evidence  It  is  a  question  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Arrlghl  sued  the  railroad  company  to  recover  damages  for  an  injury  to  his 
hand,  caused  as  he  alleges  by  the  negligence  of  the  company  in  not  equlppiii? 
its  cars  a^  provided  by  section  2  of  the  act  of  Codgress  of  March  2,  1893  (27 
Stat  531,  c  196  [U.  S.  Ck)mp.  St  1901,  p.  3174]).  relating  to  automatic  couplers. 
In  support  of  his  case  Arrighi  introduced  evidence,  which  was  undisputed  by 
the  company,  showing  the  following  facts:  While  in  the  employ  of  the  rail- 
way company  as  a  switchman,  and  on  the  19th  day  of  November,  at  Sal  Ida, 
Colo.,  Arrighi  was  injured  while  endeavoring  to  effect  a  coupling  of  two  nar- 
row gauge  freight  cars,  one  of  which  was  at  the  time  employed  in  moving  in- 
terstate traffic.  Neither  car  was  equipped  with  couplers  coupling  automatic- 
ally by  Impact  The  drawbars  of  each  were  equipped  with  link  and  pin  coup- 
lings. It  therefore  became  necessary  for  Arrighi  to  go  between  the  ends  of 
the  cars  In  the  performance  of  his  duties.  Arrighi  entered  the  employ  of  the 
railroad  company  November  12.  1901,  and  the  seven  days  intervening  between 
this  date  and  the  date  of  his  injury  was  all  the  experience  he  ever  hnd  with 
link  and  pin  couplings  and  as  switchman.  He  was  32  years  of  age  and  had 
worked  for  seven  or  eight  years  for  the  Rock  Island  Railway  Ck>mpauy  as 
brakeman  on  passenger  trains,  but  said  trains  did  not  use  the  link  and  pin 
coupling.  There  was  no  defect  In  the  coupling  itself  which  contributed  to  the 
accident  Arrighi  was  the  only  witness  who  testified  as  to  how  he  made  the 
coupling.  He  testified  upon  this  matter  as  follows:  "I  went  over  and  set 
my  pin  on  the  coupling  at  the  end  of  a  string  of  cars  that  was  standing  still, 
then  I  stepped  back  and  gave  the  signal  for  the  engineer  to  come  ahead  for  me 
to  make  my  coupling.  The  link  was  in  the  moving  car  coming  towards  me.  I 
took  bold  of  the  link  as  the  car  approached  to  guide  it  and  when  I  got  the 
link  in  the  coupling  my  hand  was  caught  and  I  could  not  possibly  get  my 
hand  out  I  tried  to  get  my  hand  out  at  the  earliest  time  possible.  It  was 
necessary  to  raise  the  link  In  order  to  have  it  go  Into  the  drawhead  on  the 
standing  ear."  There  was  no  evidence  whatever  that  Arrighi  was  In  any  wise 
negligent  in  the  way  he  made  the  coupling  unless  the  fact  that  he  was  injurcnl 
is  such  eTldence.  Upon  this  state  of  facts  the  railroad  company  moved  the 
trial  court  at  the  close  of  plaintiff's  evidence  to  direct  the  jury  to  return  a  ver- 
dict In  its  tZYQTt  which  motion  waa  refused,  and  lin  exception  taken  to  such 
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William  W.  Field  (Joel  F.  Vaile  and  Charles  W.  Waterman,  on  the 
brief),  for  plaintiff  in  error. 
William  L.  Dayton  and  Harvey  Riddell,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CARLAND, 
District  Judges. 

CARLAND,  District  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

This  case  was  before  this  court  on  writ  of  error  at  a  previous  term 
of  this  court,  and  the  judgment  therein  was  reversed  and  a  new  trial 
ordered.  Denver  &  R.  G.  R.  Co.  v.  Arrighi,  129  Fed.  347,  63  C.  C.  A. 
G49.  A  new  trial  having  been  had,  the  case  is  again  here  on  exception 
to  the  ruling  of  the  trial  court  in  refusing  to  direct  a  verdict  for  the 
railroad  company.  At  the  prior  hearing  of  the  case  this  court  was  of 
the  opinion  that  a  verdict  ought  to  have  been  directed  for  the  railroad 
company  on  account  of  the  contributory  negligence  of  the  defendant 
in  error.  If  the  facts  shown  by  the  present  record  are  the  same  as  on 
the  former  hearing,  the  decision  then  made  is  the  law  of  the  case,  and 
the  judgment  now  sought  to  be  reviewed  must  be  reversed  in  accord- 
ance therewith.  The  evidence  introduced  at  the  first  trial  is  not  before 
us,  except  as  it  appears  from  the  opinion  of  the  court.  We  are  con- 
vinced from  an  examination  of  the  opinion  that  the  evidence  intro- 
duced at  the  second  trial  could  not  have  been  the  same  as  that  intro- 
duced on  the  first  for  the  following  reasons :  It  is  stated  in  the  opinion 
that  Arrighi  was  thoroughly  acquainted  with  the  link  and  pin  coupling. 
This  fact  does  not  appear  in  the  record  in  this  case.  It  is  stated  in 
the  opinion  that  Arrighi  adopted  the  most  dangerous  method  of  per- 
forming his  duty.  This  fact  does  not  appear  in  the  record  now  under 
consideration.  From  all  that  now  appears  in  the  record  he  adopted 
the  only  way  practicable  to  make  the  coupling.  It  is  stated  in  the 
opinion  that  it  did  not  appear  that  Arrighi  ever  made  any  eflfort  to  re- 
move his  hand.  It  appears  in  this  record  that  he  withdrew  his  hand 
as  soon  as  possible.  We  therefore  are  of  the  opinion  that  we  are  not 
concluded  by  the  judgment  rendered  when  the  case  was  first  here. 

Two  grounds  are  seriously  urged  by  the  counsel  for  plaintiff  in  erroi 
why  the  judgment  below  should  be  reversed:  First.  That  the  decision 
of  this  court  on  the  first  writ  of  error  absolutely  entitled  the  plaintiflf 
in  error  to  a  directed  verdict  in  its  favor.  Second.  That  the  evidence 
on  the  second  trial  affirmatively  shows  that  Arrighi's  injuries  resulted 
from  his  own  contributory  negligence  and  not  proximately  from  the 
failure  of  the  railroad  company  to  equip  its  cars  with  automatic  coup- 
lers as  prescribed  by  Act  Cong.  March  2,  1893,  c.  196,  27  Stat.  531 
[U.  S.  Comp.  St.  1901,  p.  3174].  The  first  point  for  the  reasons  here- 
tofore stated  we  do  not  think  well  taken.  The  decision  of  the  second 
point  requires  an  examination  of  the  evidence  now  before  us.  The  act 
of  negligence  alleged  against  the  company  is  not  disputed,  but  it  is 
urged  that  the  evidence  shows  that  Arrighi's  want  of  ordinary  care  in 
making  the  coupling  was  the  proximate  cause  of  his  injury  and  not  the 
negligence  of  the  railroad  company. 
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The  position  of  counsel  for  the  railroad  company  may  be  stated  thus : 
The  trial  court  and  this  court  must  take  judicial  notice  that  thousands 
of  couplings  were  made  daily  with  link  and  pin  couplers  when  they 
were  in  use  without  injury  to  the  person  making  the  same.  Therefore, 
in  a  case  like  the  one  at  bar,  where  the  counsel  for  the  company  can 
point  to  no  act  of  negligence  on  the  part  of  Arrighi,  the  court  must 
presimie  as  matter  of  law  that  he  was  negligent  because  he  was  in- 
jured; there  being  nothing  in  the  evidence  to  show  that  he  was  pre- 
vented in  any  manner  from  exercising  ordinary  care  in  making  the 
coupling.  If  the  court  could  take  judicial  notice  that  no  man  exercis- 
ing ordinary  care  was  ever  injured  in  making  couplings  with  link  and 
pin,  then  there  would  be  force  in  the  position  of  counsel  for  the  rail- 
road company,  but  judicial  notice  is  a  two-edged  sword  in  this  case. 
If,  on  the  one  hand,  the  court  shall  judicially  take  notice  that  thousands 
of  couplings  were  daily  made  with  link  and  pin  when  they  were  in  use 
without  injury  to  the  person  making  the  same,  we  may  also  take  judi- 
cial notice  that  the  use  of  link  and  pin  couplers  are  so  inherently  dan- 
gerous to  life  and  limb  that  the  attention  of  Congress  was  repeatedly 
called  to  the  fact  by  the  President  and  legislation  urged  to  remedy  the 
evil,  9  Messages  and  Papers  of  the  Presidents,  p.  51.  The  act  imder 
which  Arrighi  brings  this  action  was  the  answer  Congress  made  to  the 
demand  made  upon  it.  We  cannot  presume  that  Congress  legislated 
in  order  to  protect  careless  and  negligent  employes  alone ;  on  the  con- 
trary, we  must  presume  that  Congress  legislated  because  it  was  well 
known  that  employes  in  the  exercise  of  ordinary  care  were  continually 
being  injured  by  the  use  of  the  link  and  pin  coupler  on  account  of  its 
inherent  danger.  We  conclude,  therefore,  that  the  mere  fact  that 
Arrighi  was  injured  created  no  presumption  against  him,  and  that  it 
was  for  the  jury  to  say  whether  he  exercised  ordinary  care  in  making 
the  coupling.  Railway  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36 
L.  Ed.  485;  Northern  Pacific  v.  Tynan,  119  Fed.  288,  56  C.  C.  A.  192; 
St.  Louis  I.  M.  &  S.  Ry.  Co.  v.  Leftwich,  117  Fed.  228,  64  C.  C.  A.  1; 
Choctaw,  O.  &  G.  Ry.  Co.  v.  Tennessee,  116  Fed.  23,  53  C.  C.  A.  497. 

Other  errors  assigned  have  been  considered  and  found  to  be  without 
merit  The  judgment  of  the  trial  court  must  be  affirmed,  and  it  is  so 
ordered. 


CITY  OF  DENVER  v.  BARBER  ASPHALT  PAVING  CO. 

BARBER  ASPHALT  PAVING  OO.  v.  CITY  OF  DENVER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  1,  1905.) 

Nos.  2^7,  2^2. 

iNTEBESI^TllfS  FBOIC  WHICH  INTEBSST  RuNEK- COLOBADO  StaTITTE. 

Mills'  Ann.  St  Colo.  S  2252,  which  provides  that  ''creditors  shall  be  al- 
lowed to  receive  interest  when  there  is  no  agreement  as  to  the  rate  there- 
of at  the  rate  of  eight  per  centum  per  annum  for  all  moneys  after  they 
become  due,  *  *  *"  is  mandatory  in  an  action  at  law  to  recover  for  labor 
performed  and  materials  furnished,  and  requires  the  allowance  of  interest 
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at  the  statutory  rate  from  the  date  of  demand  of  payment  and  the  court 
cannot,  as  in  equity  cases,  take  into  consideration  the  laches  of  plaintiff 
in  bringing  suit 

[Ed,  Note. — For  cases  in  point  see  vol.  29,  Cent  Dig.  Interest  §S  95-105.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Henry  A.  Lindsley  and  Halsted  L.  Ritter,  for  city  of  Denver* 
Thomas  H.  Hardcastle,  for  Barber  Asphalt  Paving  Co. 

Before  SANBORN,  Circuit  Judge,  and  PHIUPS  and  CARLAND, 
District  Judges. 

PHILIPS,  District  Judge.  In  1890  and  1891  the  city  of  Denver 
entered  into  contracts  with  the  Barber  Asphalt  Paving  Company  for 
the  paving  of  certain  streets.  The  contracts  contained  a  stipulation 
that  the  contractor  should  keep  in  repair,  at  its  own  expense,  the  pav- 
ings for  a  period  of  five  years  next  after  the  acceptance  of  said  work  by 
the  city.  The  work  was  done  by  the  said  paving  company  and  accepted 
by  the  city.  In  June,  1896,  a  short  time  before  the  expiration  of  the 
five  years*  period,  the  paving  company  was  notified  by  the  city  engineer 
that  certain  of  said  streets  were  out  of  repair,  demanding  that  it  repair 
the  same  in  compliance  with  the  stipulation  of  said  contract.  The  pav- 
ing company  asserted  that  only  a  small  per  cent  of  the  repairs  called 
for  was  due  to  ordinary  wear  and  tear,  and  that  most  of  the  damage 
to  the  pavement  was  caused  by  leaking  gas  from  the  mains  of  the  Den- 
ver Consolidated  Gas  Company  underlying  the  pavement,  and  also 
by  reason  of  steam  from  the  Denver  Steam  Heating  Company,  whose 
pipes  ran  under  the  pavement,  and  declined  to  make  these  repairs  until 
provision  should  be  made  for  the  payment  of  the  cost  of  the  same. 
After  considerable  correspondence  between  the  parties  a  resolution  was 
passed  by  the  board  of  public  works  under  which  the  Barber  Asphalt 
Paving  Company  made  tiie  repairs.  The  paving  company  and  the  city 
being  unable  to  agree  upon  how  much  of  this  work  of  repair  came 
within  the  terms  of  said  resolution,  suit  was  instituted  on  July  25,  1902, 
in  the  United  States  Circuit  Court  for  the  District  of  Colorado,  by  the 
paving  company  against  the  city  to  recover  for  said  repairs.  To  this 
action  the  city  interposed  a  general  denial,  and  also  raised  question  as 
to  the  legality  and  authority  of  the  contract  under  which  the  work  was 
done,  especially  insisting  upon  a  provision  of  the  city  charter  to  the 
effect  that  no  officer  of  the  city  should  have  authority  to  impose  upon 
the  city  any  liability  to  pay  money  until  a  definite  amount  of  money  had 
been  appropriated  therefor. 

The  court  found  the  issues  for  the  plaintiff,  and  rendered  judgment 
in  its  favor  for  $4,752.71.     In  its  opinion  the  court,  inter  alia,  said : 

"It  seems  that  the  plaintiff  is  entitled  to  recover  in  the  suit  There  is  a 
specific  amount  named  in  the  complaint  which  I  understand  to  be  that  which 
was  found  to  be  due  for  these  repairs.  The  plaintiff  claims  interest  from  Sep- 
tember, 1896.  '  I  think  there  was  unreasonable  delay  in  bringing  the  suit  and 
therefore  interest  will  be  not  allowed  except  from  date  of  suit,  which  was  July 
25, 1902,    The  clerk  may  compute  the  interest  and  enter  judgment  accordingly."* 
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The  city  of  Denver  sued  out  writ  of  error  to  reverse  this  judgment; 
and  the  Barber  Asphalt  Paving  Company  sued  out  a  cross-writ  of  er- 
ror, complaining  of  the  action  of  the  trial  court  in  allowing  interest  on 
the  amount  recovered  only  from  the  date  of  the  institution  of  the  suit, 
instead  of  from  the  date  of  the  demand  of  payment  for  the  work  done. 
The  city  of  Denver  did  not  press  its  writ  of  error  before  this  court,  but 
abandoned  the  same. 

The  only  question^  therefore,  to  be  decided  is  did  the  circuit  court  err 
in  not  allowing  the  cross-plaintiff  in  error  interest  on  its  claim  from  the 
date  of  demand,  which  is  conceded  to  be  the  1st  day  of  October,  1896  ? 

This  question  is  controlled  by  the  statute  of  the  state  of  Colorado  and 
the  construction  placed  thereon  by  the  Supreme  Court.  Section  2252, 
Mills'  Ann.  St.,  in  force  at  the  time  of  this  transaction,  is  as  follows : 

"Creditors  shall  be  allowed  to  receive  Interest  when  there  is  no  agreement 
as  to  the  rate  thereof,  at  the  rate  of  eight  per  centum  per  annum,  for  all  mon- 
eys after  they  become  due,  on  any  bond,  bill,  promissory  note,  or  other  Instru- 
ment of  writing,  or  on  any  Judgment  recovered  before  any  court  or  magistrate 
authorized  to  enter  up  the  same  within  this  state,  from  the  date  of  entering 
up  said  Judgment  until  satisfaction  thereof  be  made;  also,  on  money  due  on 
mutual  settlement  of  accounts  from  the  date  of  such  settlement  on  money  due 
on  account  from  the  date  when  the  same  became  due,  and  on  money  received 
to  the  use  of  another  and  detained  without  the  owner's  knowledge.*' 

Interest  is  a  compensation  for  the  use  of  money  for  its  detention; 
and,  under  the  rulings  of  the  Supreme  Court  of  Colorado,  interest, 
whether  as  damages  or  under  the  statute,  must  be  given  from  the  date 
of  the  demand  of  .payment  for  labor  performed  and  materials  fur- 
nished. Omaha  &  Grant  Smelting  Company  v.  Tabor,  13  Colo.  41-58, 
21  Pac.  925,  5  L.  R.  A.  236,  16  Am.  St.  Rep.  185 ;  Bergundthal  v. 
Bailey,  15  Colo.  257,  25  Pac.  86 ;  Mine  &  Smelter  Supply  Company  v. 
Parke  &  Lacy  Company,  107  Fed.  881,  47  C.  C.  A.  34. 

This  being  an  action  at  law  on  a  contract  for  work  done  and  mater- 
ials furnished,  the  statutory  provision  respecting  the  allowance  of  in- 
terest is  mandatory.  It  leaves  no  discretion  in  the  court  to  take  into 
consideration,  as  in  equity  cases,  the  laches  of  the  demandant  in  bring- 
ing the  suit  The  demand  made  upon  the  defendant  city  on  October  1, 
1896,  after  the  completion  of  the  work,  put  it  in  default.  And  as  by 
the  decision  and  judgment  of  the  Circuit  Court  it  wrongfully  withheld 
the  amount  found  to  be  due  and  owing,  the  statute  rules  the  case. 

The  case  must  therefore  be  remanded,  with  directions  to  the  Circuit 
Court  to  set  aside  and  vacate  so  much  of  the  judgment  as  allowed  in- 
terest only  from  the  25th  day  of  July,  1902,  and  enter  a  judgment  al- 
lowing the  statutory  interest  at  the  rate  of  8  per  cent,  per  annum  on  the 
sum  found  to  be  due  from  the  1st  day  of  October,  1896. 
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A.  KLIPSTEIN  &  CO.  ▼.  GRANT  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  5,  1905.) 
No.  1,488. 

EucnoN  OF  Remedies — ^Aotb  Constitutino  Election — Bringing  of  Suit. 

Where  a  party  has  two  remedies  iDconsistent  with  each  other,  the 
bringing  and  prosecution  of  a  suit  based  on  one  theory,  with  knowledge  of 
his  rights  and  of  the  facts,  is  an  election  of  such  remedy,  and  he  cannot 
thereafter  maintain  a  suit  to  enforce  the  alternative  remedy. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18,  Cent  Dig.  Election  of  Rem- 
edies, i  12.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

The  following  is  the  opinion  of  Newman,  District  Judge,  in  the  Cir- 
cuit Court : 

I  am  satisfied  that  this  bill  must  be  dismissed,  for  the  reason  that  complain- 
ants have  already  sought  a  remedy  which  is  en^rely  Inconsistent  with  the  one 
they  now  seek.  The  suit  which  Is  shown  by  the  pleadings  to  have  been  here- 
tofore brought  and  prosecuted  to  a  conclusion  by  Klipsteln  &  Co.  in  the  Cir- 
cuit Court  was  upon  the  theory  of  the  ratification  of  a  sale  by  C  L.  Allen  to 
the  Allen-Miles  Company.  The  present  proceeding  is  entirely  inconsistent 
with  the  position  taken  In  the  former  suit  The  correct  rule  of  law  as  I  un- 
derstand It  on  the  subject  is  stated  In  7  Encyc.  PI.  &  Pr.  pp.  362,  3C3,  364. 
The  election  of  a  remedy  is  considered  by  the  authorities  to  be  complete  when 
suit  is  brought;  certainly  it  Is  complete  when  carried  to  a  conclusion.  In 
Robb  V.  Yos,  155  U.  S.  13,  15  Sup.  Ct  4,  89  L.  Ed.  52,  the  rule  is  stated  in  the 
syllabus  In  this  way:  "When  a  party  has  two  remedies.  Inconsistent  with 
each  other,  any  decisive  act  by  him,  done  with  knowledge  of  his  rights  and  of 
the  facts,  determines  his  election  of  his  remedy."  In  the  opinion,  after  quot- 
ing a  number  of  authorities,  the  following  occurs:  "The  rule  established  by 
these  cases  Is  that  any  decisive  act  by  a  party,  with  knowledge  of  his  rights 
and  of  the  facts,  determines  his  election  in  the  case  of  inconsistent  reme- 
dle&"  In  this  case  of  Robb  v.  Yos  is  a  quotation  from  the  opinion  In  Thomp- 
son V.  Howard,  31  Mich.  309,  312,  as  follows:  "A  man  may  not  take  contra- 
dictory positions ;  and  where  he  has  a  right  to  choose  one  of  two  modes  of  re- 
dress, and  the  two  are  so  inconsistent  that  the  assertion  of  one  involves  the 
negation  or  repudlktion  of  the  other,  his  deliberate  and  settled  choice  of  one, 
with  knowledge,  or  the  means  of  knowledge,  of  such  facts  as  would  authorize 
a  resort  to  each,  will  preclude  him  thereafter  from  going  back  and  electing 
again."  The  same  doctrine  Is  laid  down  In  Bacon  &  Company  v.  Moody,  117 
Oa.  207,  43  S.  E.  482.    For  this  reason  the  bill  cannot  be  maintained. 

I  entertained  some  doubt,  as  was  expressed  at  the  hearing,  and  I  still  have 
some,  as  to  whether  the  Allen-Miles  Company  should  not  have  been  made  a 
party  to  this  proceeding,  and  as  to  whether  the  case  could  properly  proceed  in 
the  Circuit  Court  Instead  of  on  the  equity  side  of  the  bankruptcy  court  But 
this  matter  need  not  be  considered  in  view  of  the  opinion  entertained,  as  ex- 
pressed above,  on  the  merits  of  the  proceeding. 

A  decree  may  be  taken  dismissing  the  bill. 

On  Motion  for  Rehearing. 

This  is  a  motion  for  a  rehearing  in  a  case  disposed  of  by  an  opinion  of  the 
court  filed  April  22,  1905.  The  motion  for  a  rehearing  must  be  denied.  Even 
if  there  be  merit  In  the  claim  that  ignorance  of  the  fact  that  Klipsteln  ft  Co. 
had  t)een,  as  to  the  larger  part  of  their  indebtedness,  omitted  from  the  list  of 
Indebtedness  of  C.  L.  Allen,  assumed  by  the  Allen-Miles  Company,  relieved 
Klipsteln  ft  Co.  from  the  legal  effect  of  the  election  made  In  bringing  the  action 
at  law  against  C  L.  Allen  and  the  Allen-Miles  Company,  still  it  seems  to  me 
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that  the  fact  that  Klipsteln  &  Ck>.  through  their  counsel  obtained  snch  knowl- 
edge during  the  pendency  of  the  suit  at  law,  and  then  prosecuted  that  suit  to 
a  conclusion,  would  have  the  same  effect  But,  be  that  as  it  may,  it  may  be 
proper  to  say  now  that,  even  if  the  doctrine  of  election  of  remedies  did  not 
control  In  this  case,  the  bill  and  everything  stated  in  it  is  insufficient  to  justify 
the  court  in  making  a  decree  setting  aside  the  contract  between  C.  L.  Allen 
and  the  Allen-Miles  Company.  It  does  not  appear  that  any  fraud  In  this  mat- 
ter was  perpetrated  upon  any  one.  Allen  apparently  put  all  his  business 
assets  into  the  Allen-Miles  Ck>mpany  and  received  full  value  in  stock  of  that 
company  and  stock  in  proportion  to  the  amount  put  in  by  Miles.  If  the  con- 
solidation of  the  business  of  Allen  and  Miles  into  the  Allen-Miles  Company 
was  made  to  defraud  creditors,  this  record  fails  to  show  it  The  fact  that 
Kllpstein's  debt  was  put  at  $1,225.10  appears  to  have  l>een  due  to  the  fact  that 
the  list  of  creditors  was  made  in  Alay,  when  the  debts  seems  to  have  been  that 
amount  No  fraudulent  intent  or  purpose  as  against  Klipsteln  ft  Ck>.  is  shown. 
If  the  intention  of  the  Allen-Miles  Company  really  was  to  assume  the  entire 
indebtedness  of  Klipsteln  ft  Co.,  the  remedy  would  seem  to  have  been  In  that 
direction  rather  than  in  the  one  now  attempted  to  be  pursued. 

I  do  not  think  the  bill  states  a  case  to  Justify  the  rescission  of  the  contract 
between  Allen  and  the  Allen-Miles  Company,  even  as  to  Klipsteln  ft  Co.,  and 
consequently,  independently  of  any  other  consideration  as  to  whether  the  pres- 
ent proceeding  is  a  proper  one  or  not  it  would  be  doing  a  useless  work  to 
grant  a  rehearing  and  allow  an  amendment,  when  even  as  thus  amended  the 
bill  would  not  state  a  case  Justifying  the  relief  asked.  The  motion  for  a  re- 
hearing will  be  denied. 

Henry  A.  Alexander  and  Shepard  Bryan,  for  appellant 
Benj.  F.  Abbott,  C.  P.  Goree,  Jno.  M.  Slaton,  Benj.  Z.  Phillips,  L. 
Z.  Rosser,  and  Morris  Brandon,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  decree  appealed  from  seems  to  be  in  all  re- 
spects just  and  correct,  and  it  is  therefore  affirmed. 


JOHNSON  et  aL  v.  FOGS  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  29,  1005.    On  Re- 
hearing, January  31,  1906.) 

No.  1,418. 

Patents — Sitit  it»  Inhukgement — Equttt  JuBisnionoir. 

The  fact  that  a  defendant,  sued  for  infringement  of  a  patent  by  making 
and  selling  the  patented  machine,  has  made  and  sold  but  one  such  ma- 
chine, and  that  pending  the  suit  the  purchaser  was  licensed  by  complain- 
ant, does  not  deprive  a  court  of  equity  of  jurisdiction  to  award  an  in- 
junction, unless  it  further  appears  clearly  that  there  is  no  reason  to  ap- 
prehend the  making  by  defendant  of  other  infringing  machines. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  88,  Cent.  Dig.  Patents,  9  492.] 
Samib — IinrBiN6EMEi7T-;-SAu:  OF  Pabts  of  Combinatioi?. 

Where  all  the  parts  of  a  patented  combination  were  old,  and  the  only 
invention  is  in  their  new  arrangement,  one  who  makes  and  sells  the  old 
parts  is  not  chargeable  with  infringement,  provldedf  it  was  done  with  no 
purpose  to  contribute  to  plans  of  another  intending  an  infringement  by 
combining  such  parts  in  accordance  with  the  patent 
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8.  Same — Surr  fob  IvTEiNQEUJarr — Disclaimeb  or   Iittention  to   iNFBnros 
IN  Future. 

The  assertion  in  the  answer  of  a  defendant,  sued  for  infringement 
of  a  right  to  make  the  devices  complained  of  as  an  infringement,  in  the 
absence  of  a  very  express  denial  of  a  purpose  to  exercise  the  right  ctaim- 
ed,  justifies  the  presumption  that  further  infringement  is  to  be  appre- 
bended,  if  that  device  shall  prove  to  be  an  infringement,  and  the  coupling 
with  such  assertion  of  a  general  averment  that  defendant  does  not  Intend 
to  employ  the  patented  device  or  to  interfere  with  the  rights  ^f  complain- 
ant cannot  be  construed  as  a  disclaimer  of  an  intention  to  continue  to 
make  the  infringing  device. 

i.  Same— Vauditt  and  Infrinoement— Pbocsss  and  Maohinx  fob  Delint- 
ING  Cotton  Seed  and  Hulls. 

The  Johnson  patent,  No.  506,268,  for  a  process  and  apparatus  for  sepa- 
rating cotton  seed  and  hulls  from  the  fiber  adhering  thereto  after  ginning, 
was  not  anticipated,  and  discloses  invention  as  to  the  process  claim ;  but 
the  mechanical  claim,  as  well  as  patent  No.  654,550,  to  the  same  patentee 
for  improvements  thereon,  is  void  for  lack  of  patentable  invention,  being 
for  an  aggregation  of  old  parts,  each  of  which  performs  its  old  function. 
The  process  claim  of  patent  No.  506,268  also' held  infringed  by  defend- 
ant, which  built  and  sold  apparatus  adapted  and  intended  to  be  em- 
ployed to  practice  such  process,  and  thereby  contributed  to  infringement 
by  the  user. 

On  Rehearing. 

5.  Same — Costs. 

.  Rev.  St.  §§  073,  4922  [U.  S.  Comp.  St.  1901,  pp.  703,  3396],  which  pro- 
vide that  a  plaintiff  or  complainant  recovering  judgment  or  decree  for 
infringement  of  part  of  a  patent  shall  not  recover  costs,  where  the  claims 
of  the  patent  were  too  broad  and  no  disclaimer  was  entered  before  suit, 
do  not  apply  to  the  costs  in  an  appellate  court,  where  the  decree  below 
dismissing  the  suit  is  found  erroneous,  and  the  complainant  was  com- 
pelled to  appeal  to  obtain  the  relief  to  which  he  was  entitled. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Ohio. 

W.  R.  Wood  and  R.  H.  Parkinson,  for  appellant 
H.  A.  Toulmin  and  W.  A.  Scott,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  to  restrain  infringement  of 
two  patents  granted  to  W.  C.  Johnson.  The  first  is  for  certain  "im- 
provements in  processes  of  an  apparatus  for  treating  cotton  seed  and 
•  hulls,"  and  the  second  for  "improvements  in  means  for  separating  the 
fiber  from  cotton-seed  hulls."  The  first  patent  was  issued  December 
II,  1894,  and  bears  the  serial  No.  506,268,  the  second  is  No.  654,550, 
and  was  issued  October  25,  1898.  The  cause  came  on  to  be  heard  in  the 
court  below  upon  the  pleadings,  exhibits,  and  a  voluminous  book  of 
evidence,  but  the  trial  judge,  without  passing  upon  the  merits  of  the 
ease,  dismissed  the  bill  because  he  thought  that  the  single  machine 
made,  sold,  and  installed  by  the  defendant  company  had  been  subse- 
quently licensed  by  complainant,  upon  the  user  agreeing  to  pay  a  royal- 
ty, and  that  no  further  infringement  was  threatened.  The  remedy  at 
law  he  therefore  held  to  be  adequate  to  recover  damages  for  the  single 
infringement  averred  to  have  occurred  before  the  bill  was  filed  and  no 
case  made  requirmg  an  injunction  against  further  infringement.    This 
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result  the  learned  trial  court  rested  upon  the  authority  of  Woodmanse 
&  Hewitt  Mfg.  Co.  v.  Williams,  68  Fed.  489,  492,  15  C.  C.  A.  520,  524, 
where  this  court  said : 

*The  ground  upon  which  a  court  of  equity  will  take  cognizance  of  a  suit 
for  an  infringement  of  a  patent  is  the  relief  through  an  injunction.  There 
is  nothing  so  peculiar  to  a  suit  for  damages  and  profits  for  infringement  of  a 
patent  as  will,  Independently  of  some  recognized  ground  of  equitable  Jurisdic- 
tion, Justify  a  court  of  chancery  in  assuming  Jurisdiction.  It  must  appear  that 
the  legal  remedy  at  law  is  inadequate,  and  if  the  case  is  one  in  which  equi- 
table relief  by  injunction  is  inappropriate,  as  where  the  patent  has  expired,  or 
where  the  circumstances  are  such  as  to  Justify  a  court  in  refusing  equitable  re- 
lief, the  suit  will  not  he  entertained  for  the  mere  purpose  of  an  account  of 
past  damages  and  profits.  Root  v.  Railway  Ck>.,  105  U.  S.  189,  26  L.  Ed.  975 ; 
McLaughlin  v.  Railway  Co.  (O.  O.)  21  Fed.  574;  Clark  ▼.  Wooster,  119  U.  S. 
325,  7  Sup.  Ct  217,  30  L.  Ed.  392." 

The  principle  there  stated  is  perfectly  sound,  but,  as  we  think,  not  ap- 
plicable to  the  facts  of  this  case.  It  is  true  enough  that  no  injunction 
can  go  against  the  further  use  of  the  machine  alleged  to  infringe  which 
was  made  and  set  up  at  Memphis,  Tenn.,  for  the  Southern  Cotton  Oil 
Company  in  October,  1899,  because  the  buyer  of  that  machine,  upon 
notice  from  complainants,  obtained  a  license  and  agreed  to  pay  royalty. 
But  independently  of  the  fact  that  a  patentee  may  not  enjoin  his  own 
licensee,  an  injunction  against  one  charged  to  have  made  and  sold  an  in- 
fringing device  would  not  operate  to  enjoin  a  buyer  or  user  of  an  in- 
fringing device  without  joining  him  in  the  suit  or  otherwise  seeking  re- 
lief directly  against  him  as  an  infringer. 

We  can  also  agree  with  the  Circuit  Court  that  a  single  infringement 
by  making  and  selling  a  single  infringing  machine  would  not  justify 
the  interposition  of  a  court  of  equity  for  the  purpose  of  restraining  fur- 
ther infringement  by  the  making  and  sale  of  other  infringing  machines, 
if  it  appeared  clearly  that  there  was-  no  reason  to  apprehend  any  fur- 
ther infringement.  But  that  is  not  this  case.  The  principal  parts  of 
the  machinery  constituting  the  machine  of  the  complainant's  patent  had 
been  made  by  the  Foos  Manufacturing  Company,  the  defendant  in  this 
case.  Both  Mr.  Robert  H,  Foos  and  Mr.  Winchell  of  that  company 
had  visited  the  complainant's  plant  at  Memphis,  and  had  been  consulted 
about  certain  matters  connected  with  the  operation  of  the  machinery. 
It  may  as  well  be  said  here  as  later  that  all  of  the  parts  composing  the 
apparatus  covered  by  the  claims  of  the  two  Johnson  patents  were  old. 
The  novelty,  if  any,  consists  in  the  cohibination  and  new  and  useful  re- 
sults thereby  accomplished.  The  arrangement  of  the  different  parts 
was  therefore  of  the  essence  of  the  invention,  and  the  Foos  Company 
had  a  legal  right  to  continue  to  make  and  sell  attrition  mills  and  other 
parts  of  the  mechanism  which  were  old,  provided  only  that  they  did  so 
with  no  purpose  to  contribute  to  the  plans  of  one  intending  an  infringe- 
ment by  combining  the  parts.  Heaton  Peninsular  Button  Co.  v.  Eureka 
Mfg.  Co.,  77  Fed.  288,  25  C.  C.  A.  267,  35  L.  R.  A.  728;  Thomson- 
Houston  Electric  Co.  V.  Ohio  Brass  Co.,  80  Fed.  712,  26  C.  C.  A.  107 ; 
German  Am.  Filter  Co.  v.  Loew  Filter  Co.  (C.  C.)  103  Fed.  303 ;  Loew 
Filter  Co.  v.  German  Am.  Filter  Co.,  107  Fed.  949,  47  C.  C.  A.  94. 

The  claims  of  the  first  Johnson  patent  cover  both  a  process  and  an 
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apparatus.  The  Foos  Company  is  charged,  not  simply  with  having: 
made  and  sold  attrition  mills  and  separators  to  the  Southern  Cotton  Oil 
Company,  but  that  they  made  and  combined  these  and  other  parts  ac- 
cording to  a  plan  which  was  intended  to  employ  the  process  of  the  pat- 
ent and  which  infringed  the  mechanical  claims  of  the  Johnson  patents 
as  well.  For  the  purpose  of  this  branch  of  the  case  we  shall  assume  that 
the  apparatus  thus  installed,  combined,  and  put  in  operation  was  an  in- 
fringement of  the  patents  owned  by  complainants.  That  Mr.  Foos  and 
Mr.  Winchell  of  the  Foos  Company  were  familiar  with  the  arrangement 
and  mode  of  operation  in  the  mill  of  the  complainants  is  satisfactorily 
established.  Thus  under  date  of  March  25,  1895,  the  defendant  wrote 
as  follows: 

''Tennessee  Fiber  Company,  Memphis.  Tenn. — Dear  Sirs:  We  note  yours 
of  the  22nd  and  are  pleased  to  note  your  faith  in  both  Mr.  Winchell  and  the 
mills.  We  are  quite  sure,  now  that  he  has  seen  you  and  the  machines  In 
operation,  that  eveiythlng  will  be  all  right  as  soon  as  we  get  the  pulleys.  We 
win  crowd  the  work  to  the  utmost,  and  hope  to  make  shipment  in  a  Tery 
short  time.  As  they  are  ordered,  it  will  require  some  special  work,  which- 
necessarily  makes  more  delay  than  the  ordinary  run  of  stock. 

"Yours  truly,  Foos  Manufacturing  Co.,  H.  S.  B." 

Subsequently  complainants  heard  something  of  a  purpose  by  defend- 
ants to  put  up  similar  machinery  for  others,  and  therefore  wrote  about 
it    To  this  the  defendant  replied  under  date  July  8,  1895 : 

"Tennessee  Fiber  Company,  Memphis,  Tenn. — Gentlemen:  We  note  yours 
of  the  6th,  and  cannot  make  any  definite  anawer,  as  our  Mr.  Winchell  is  in 
Texas  at  present;  but  we  will  communicate  with  him  and  advise  you  just 
as  soon  as  we  can  get  word.  We  can  assure  you,  however,  that  there  is 
some  misunderstanding,  as  Mr.  W.  we  know  appreciates  the  value  of  your 
combination,  and  would  do  nothing  that  would  interfere  in  any  way  with 
your  plans,  knowing  as  he  does  that  our  Interests  are  just  the  other  way. 
You  appreciate  this  of  course.  We  hope  to  be  able  to  write  you  more  definitely 
upon  the  subject  in  a  few  days. 

"Yours  truly,  Foos  Manufacturing  Company,  H.  S.  B." 

The  admission  of  appreciation  of  the  value  of  the  "complainant's- 
combination"  and  promise  not  to  interfere  with  their  plans  is  significant. 
In  June,  1899,  complainants  wrote  to  defendant  company,  in  which^ 
among  other  things,  they  said : 

"We  understand  that  Memphis  parties  are  figuring  with  you  for  machines 
similar  to  ours,  for  the  purpose  of  making  fiber  and  bran  from  cotton  seed 
hulls.  We  are  perfectly  willing  to  give  these  parties  the  use  of  our  patents 
and  the  benefit  of  our  experience  on  payment  of  a  fair  royalty  for  the  same. 
We  will  very  promptly  prosecute  any  Infringements  of  our  patent  rights.  We 
do  not  wish  to  make  you  any  trouble,  and  would  warn  you  against  making, 
or  selling  any  machines  to  be  used  in  our  process.  We  have  kept  your  Mr. 
Foos  posted  as  to  the  developments  of  this  business  and  he  has  had  our  as* 
surance  that  we  would  push  same  as  fast  as  we  saw  that  it  could  be  done- 
profitably,  and  that  we  would  use  your  mills.  We  arp  now  in  a  position 
where  we  will  either  double  the  capacity  of  our  plant  or  build  for  some  one 
else  a  similar  plant,  and  we  will  soon  be  in  a  position  to  figure  with  you,  pro- 
vided, of  course,  you  respect  our  patents  and  the  confidence  we  have  always 
reposed  in  you  as  to  the  development  of  this  business. 

''Yours  veiy  truly,  [Signature  not  copied.]" 
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To  this  the  defendants  replied  as  follows : 

"Mr.  W.  C.  Johnson,  General  Manager  Tennessee  Fiber  Company,  Mem- 
phis, Tenn. — Dear  Sir :  We  hare  yours  of  the  6th  Inst,  with  order  for  two  sets 
of  plates  with  bolts,  and  same  shall  have  our  prompt  and  careful  attention. 
We  note  what  you  say  In  regard  to  parties  at  Memphis  who  are  figuring  on 
mills  for  grinding  cotton-seed  hulls,  and  in  reply  would  state  that  such  is  the 
fact  Our  business,  you  understand,  is  the  manufacture  and  sale  of  machin- 
ery, and  it  would  be  impossible  for  us  to  dictate  for  what  purpose  or  how 
such  machinery  was  to  be  used.  You  certainly  cannot  expect  us  to  decline  to 
sell  our  machinery  to  anyone  who  might  give  us  an  order  for  same.  We  are 
rather  surprised  at  your  statement  that  you  have  kept  the  writer  posted  as  to 
the  development  of  your  business,  and  think  you  must  have  some  one  else  in 
mind.  The  fact  is  that,  while  he  has  called  at  your  office  quite  a  number  of 
times  during  the  last  five  years,  he  has  never  been  inside  of  your  plant,  except 
once,  and  that  was  soon  after  you  started  and  remembers  very  little,  of  any- 
thing, about  your  system  which  you  stated  to  him  the  last  time  he  saw  you 
was  now  entirely  different  from  what  It  was  then.  Further  than  this,  we 
know  nothing  as  to  your  method  or  system  of  doing  this  work  nor  have  you 
ever  imparted  to  us  any  Information  on  the  subject  If  there  is  going  to  be 
any  business  in  this  line,  we  of  course  would  like  to  have  it,  and  would  be 
pleased  to  figure  with  you  when  you  are  ready  to  place  your  order  for  more 
mills ;  but  at  the  same  time  you  can  hardly  expect  us  to  decline  to  furnish 
mills  to  other  parties  if  they  should  favor  us  with  their  orders.  You  can  rest 
assured,  however,  that  we  will  not  knowingly  disregard  your  patents  so  far 
as  they  cover  your  system  and  method  for  doing  this  work,  or  betraying  any 
confidence  you  may  Impose  in  us.  The  writer  will  possibly  be  in  Memphis 
some  time  this  summer,  and  will  be  pleased  to  talk  with  you  further  on  this 
subject 

"Very  truly  yours,  The  Foos  Manufacturing  Company, 

"Robert  H.  Foos,  Vice  President" 

During  the  summer  and  fall  of  1899  the  defendants  did  set  up  for  the 
Southern  Cotton  Oil  Company  machinery  which  we  for  the  present 
must  assume  infringed  the  Johnson  patent.  Touching  this  plant  Mr. 
Johnson  testifies  to  an  interview  with  Mr.  Foos,  vice  president: 

"Q.  Did  you,  after  the  correspondence  with  the  Foos  Manufacturing  Com- 
pany, referred  to  in  your  testimony,  have  any  personal  discussion  with  its 
representative  regarding  the  controversy?  and,  if  so,  please  state  with  whom 
and  what  the  attitude  taken  was.  (Objected  to  as  immaterial.)  A.  Yes, 
sir.  Mr.  Robt  H.  Foos,  representing  the  Foos  Manufacturing  Company,  was 
in  the  office  of  the  Tennessee  Fiber  Company  after  they  had  sold  machinery 
and  started  operation  of  the  Southern  Cotton  Oil  Company's  cotton-seed  hull 
plant  I  said  to  Mr.  Foos  that  he  had  infringed  our  patents,  and  that  he  had 
committed  a  breach  of  good  faith  with  us  In  putting  these  people  into  the  busi- 
ness, and  I  took  occasion  to  formally  notify  him  that  we  would  sue  him  for 
the  infringement  of  our  patents.  He  replied  that  the  patents  were  not  worth 
the  paper  they  were  written  on,  and  he  expected  to  put  in  similar  plants 
throughout  the  South,  that  he  had  waited  long  enough  on  us  to  develop  the 
business,  and  that  he  expected  to  push  it  himself  wherever  anyone  would 
purchase  machinery  from  him.  Q.  Did  Mr.  Foos  upon  that  occasion  either 
admit  or  deny  that  the  said  plant  installed  at  the  Southern  Cotton  Oil  Com- 
pany's place  of  business  here  was  designed  and  constructed  and  erected  by  the 
Foos  Manufacturing  Company?  A.  Yes,  sir;  he  admitted  that  he  had  done 
this,  said  that  he  had  no  objection,  if  the  Southern  Cotton  Oil  Company  would 
permit  it.  to  our  seeing  his  machines  in  operation.  He  openly  defied  us  in 
our  patents,  saying  that,  if  we  could  make  the  same  hold,  we  undoubtedly 
had  a  good  thing,  but  he  was  not  going  to  wait  on  us  any  longer." 

This  denial  of  the  validity  of  complainant's  p*atents  and  threat  to  place 
similar  plants  to  that  complained  of  through  the  South  is  not  denied 
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by  Mr.  Foos  in  any  evidence  to  which  our  attention  has  been  called. 
The  plant  for  the  Southern  Cotton  Oil  Company  was  finally  installed 
October,  1899.  Instead  of  suing  that  company  as  a  purchaser  and  user, 
the  complainants  settled  with  it  by  giving  them  a  license  upon  a  con- 
tract for  a  royalty.  In  February  they  filed  this  bill  against  the  Foos 
Company. 

The  answer  was  filed  June  following.  The  solicitors  for  the  appel- 
lees have  insisted  that  this  answer  is  a  disclaimer  of  any  intent  to  further 
infringe.  After  denying  the  validity  of  the  complainant's  patents,  that 
Johnson  was  the  original  inventor,  that  the  invention  was  patentable,  or, 
if  valid,  that  complainants  owned  the  patents,  it  most  vigorously  denies 
all  infringement.  The  only  paragraph  which  bears  in  any  way  upon 
respondent's  future  intentions  follows  this  interposition  of  every  pos- 
sible defense  in  a  patent  case,  and  reads  as  follows: 

"Respondent  denies  that  it  has  made,  used,  sold,  or  employed  machines  for 
treating  cotton-seed  hulls  such  as  contained  and  referred  to  in  said  letters 
patent  sued  on,  or  in  either  of  them ;  and  denies  that  it  has  infringed  either  or 
hoth  of  the  said  letters  patent  by  making,  or  using,  or  selling  any  machine 
whatsoever,  or  by  employing  or  authorizing  the  use  or  employment  of  any  pro- 
cess whatsoever  contained  in,  or  covered  by,  either  or  both  of  said  letters  pat- 
ent ;  and  denies  the  Infringement  wherewith  it  is  charged  in  and  by  said  bill  of 
complaint;  and  denies  that  it  has  caused,  or  is  threatening  tq  cause,  the  com- 
plainants any  loi9s,  damage  or  injury,  irreparable  or  otherwise,  and  denies  that 
the  alleged  letters  patent  embody  alleged  inventions  capable  of  conjoint  use : 
and  denies  that  it  has  conjointly  or  severally  made,  used,  or  sold  or  employed 
the  machines  or  process  attempted  to  be  covered  in  and  by  the  patents  sued 
on,  or  either  of  them ;  and  denies  that  it  has  prepared,  is  preparing,  or  intends 
in  anywise,  to  employ  either  or  both  of  said  alleged  inventions,  or  in  anywise 
to  interfere  with  any  of  the  alleged  rights  of  complainants." 

This  is  followed  by  a  paragraph  in  these  words : 

"Respondent,  further  denying  the  charge  of  infringement,  avers  the  fact  to 
be  that  respondent  has  erected  but  one  machine  or  apparatus,  and  that  for 
practicing  the  old  and  well-known  art  of  treating  cotton-seed  hulls  to  make  a 
paper  stock  from  the  lint  and  an  animal  feed  of  the  hulls,  and  that  this  one 
machine,  which  respondent  furnished  to  third  parties,  has  since  been  in  part 
dismantled  and  re-organized  by  said  third  parties  of  their  own  volition  and 
will,  without  the  concurrence,  assent,  co-operation,  and  wishes  of  the  complain- 
ants acting  in  concert  with  and  at  the  suggestion,  or  with  the  permission,  of 
said  third  parties;  and,  further,  that  said  one  machine  of  respondents,  aside 
from  novel  details,  was  built  and  operated  upon  the  disclosures  and  teachings 
of  the  prior  art,  as  the  same  existed  and  was  taught  by  the  practices,  publi- 
cations, illustrations,  and  printed  writings  of  others  at  various  dates  long 
prior  to  the  alleged  inventions  embodied  in  either  or  both  of  the  patents  sued 
on." 

The  averment  that  it  is  not  employing  or  intending  "to  employ  either 
or  both  of  said  alleged  inventions,"  or  in  anywise  "to  interfere  with  any 
of  the  alleged  rights  of  complainants,"  cannot  be  construed  as  a  dis- 
claimer of  the  purpose  or  intent  to  duplicate  the  machines  theretofore 
made  and  set  up  for  the  Southern  Cotton  Oil  Company.  If,  as  the 
answer  avers,  these  machines  do  not  infringe,  and  were  built  according 
to  the  practice  and  teaching  of  the  old  art,  why  should  they  desist? 
If  respondents  had  intended  to  disclaim  any  purpose  to  make  or  sell 
any  more  of  the  devices  ^averred  to  be  infringing  devices  whether  in- 
fringements or  not,  and  thus  escape  the  jurisdiction  of  a  court  of 
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equity,  their  answer  should  have  frankly  so  stated.  Reading  the  an- 
swer as  a  whole  the  disclaimer  of  any  purpose  to  infringe  must  be 
understood  as  not  estopping  them  from  supplying  just  such  devices 
as  they  had  before  made ;  that  plant,  from  their  point  of  view,  not  being 
an  infringement. 

It  is  immaterial  that  pending  the  litigation  there  has  been  no  further 
infringement.  Whether  there  has  been  or  not  is  only  a  matter  for  con- 
sideration if  an  accounting  for  damages  shall  be  ordered.  They  have 
never  put  upon  the  record  their  purpose  not  to  duplicate  the  device 
which  they  did  make,  nor  contradicted  the  evidence  that  they  intended 
to  continue  to  make  and  sell  such  devices.  The  assertion  of  a  right 
to  make  the  devices  complained  of  as  an  infringement,  in  the  absence 
of  a  very  express  denial  of  a  purpose  to  exercise  the  right  claimed,  justi- 
fies the  presumption  that  further  infringement  is  to  be  apprehended  if 
that  device  shall  prove  to  be  an  infringement.  Cayuta  Wheel  Co.  v. 
Kennedy  Valve  Co.  (C.  C.)  127  Fed.  355;  Westinghouse  Machine  Co. 
V.  Press  Pub.  Co.  (C.  C)  127  Fed.  822,  827 ;  Potter  v.  Crowell,  Fed. 
Cas.  No.  11,323.  The  case  is  distinguishable  from  that  of  the  Globe- 
Wemicke  Co.  v.  Brown  &  Besley,  121  Fed.  91,  57  C.  C.  A.  434,  in  the 
fact  that  an  intention  to  continue  to  make  and  sell  the  devices  com- 
plained of  was  avowed  before  suit  was  brought,  and  is  not  disavowed 
upon  the  record. 

This  brings  us  to  a  consideration  of  the  validity  of  the  first  patent 
to  W.  C.  Johnson  issued  December  ii,  1894.  Two  claims,  the  first 
and  second,  are  involved.  The  first  is  for  a  process  for  treating  cot- 
ton-seed hulls,  and  the  second  is  for  an  apparatus  in  which  the  process 
may  be  employed.  After  the  process  of  ginning  for  the  elimination 
of  the  cotton  has  been  concluded  there  remains  the  cotton  seed.  The 
pulp  or  inner  substance  of  the  seed  contains  a  valuable  vegetable  oil, 
which  is  extracted  by  the  separation  of  the  pulp  from  its  hull  and  the 
extraction  of  the  oil  by  heat  and  compression.  After  the  oil  has  been 
extracted  there  remains  a  product  which,  ground  into  a  meal,  constitutes 
a  rich  food  for  cattle.  After  saving  the  cotton  by  ginning,  and  the  oil 
and  meal  inclosed  within  a  woody  capsule,  there  remains  the  cotton- 
seed hulls. 

This  patent  deals  with  the  problem  of  separating  the  woody  hull 
from  a  fine  cotton  fiber  which  surrounds  and  is  attached  to  the  hull. 
The  presence  or  absence  of  kernels  in  the  hulls  does  not  affect  the  prob- 
lem. Hence  the  inventor  sometimes  speaks  of  the  material  with  which 
his  invention  has  to  deal  as  cotton  seed  and  hulls.  In  fact,  the  hulls 
as  supplied  by  the  oil  mills  contain  some  seed,  and  his  problem  involved 
the  handling  of  both  the  seed  and  the  empty  hulls.  The  hulls  or  cap- 
sules themselves,  if  ground  into  a  bran  and  freed  from  the  short,  fine 
fiber  adhering  after  ginning,  constitute  a  very  useful  cattle  food,  and, 
when  mixed  with  cotton-seed  meal,  a  still  more  nutritious  and  valuable 
cattle  food  This  adhering  cotton  fiber,  when  separated  from  the  cap- 
sule, is  a  valuable  stock  in  the  manufacture  of  paper,  as  a  substitute 
for  rags.  The  Johnson  patent  deals  with  the  problem  of  the  separation 
of  the  hull  from  its  fiber,  so  as  to  leave  a  bran  substantially  free  from 
fiber,  and  a  fiber  substantially  free  from  bran,  without  injury  to  either. 
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That  the  process  of  the  patent  and  the  apparatus  devised  for  the  employ- 
ment of  the  process  accomplishes  this  result  better  and  cheaper  than  any 
method  or  apparatus  before  known  or  used  is  abundantly  established  by 
the  evidence.  The  evidence  shows  that  the  plant  constructed  and  oper- 
ated by  the  Tennessee  Cotton  Fiber  Company  of  Memphis,  Tenn.,  is 
successfully  handling  24  tons  of  hulls  per  day,  and  is  deriving,  approxi- 
mately, from  this  daily  consumption  8  tons  of  fiber  and  16  tons  of  bran. 
That  Johnson  was  not  the  first  to  realize  the  value  of  these  by-products 
of  the  cotton  seed  must  be  conceded.  That  he  was  not  the  first  to  make 
a  bran  partially  free  from  fiber,  and  a  fiber  comparatively  free  from  bran, 
must  be  also  conceded.  That  he  was  the  first  to  discover  a  process 
and  devise  an  apparatus  by  which  these  cheap  products  could  be  pro- 
duced in  the  best  condition  of  each  and  at  such  low  cost  as  to  be  com- 
mercially valuable  is  clearly  shown  by  the  evidence  in  the  transcript 
There  remains  therefore  only  the  question  as  to  whether  his  process 
and  apparatus  or  either  are  novel  and  patentable. 

First  as  to  the  process.  Prior  to  Johnson's  there  were  several  meth- 
ods for  eliminating  the  lint  from  cotton  hulls.  One  of  the  best  known 
and  most  used  was  that  of  destroying  the  hulls  by  chemical  agents  which 
did  not  injure  the  cotton  fiber.  This  involved  a  sacrifice  of  more  than 
half  the  value  of  the  raw  material,  and  made  the  cost  of  the  method  alto- 
gether too  great  for  commercial  purposes.  There  can,  of  course,  be  no 
anticipation  of  Johnson's  method,  which  was  purely  mechanical,  by  one 
which  involved  chemical  agencies  alone.  Another  method  somewhat 
well  known  was  that  best  shown  by  the  patents  to  Emil  Bohn  of  Galves- 
ton, Tex.,  being  patents  No.  437,084,  issued  September  23,  1890,  and 
No.  438,984,  issued  October  21,  1890;  the  first  being  for  a  method,  and 
the  second  for  apparatus.  Bohn's  plan  was  to  comminute  the  hull,  in- 
cluding the  fiber,  force  this  commingled  mass  of  hull  and  fiber  through 
a  screen  for  the  purpose  of  separating  the  coarser  parts  of  the  hull  with 
their  still  adhering  fiber,  and  a  recovery  of  such  fiber  as  passed  through 
the  screen  or  separator  by  an  air  blast.  The  comminution  of  the  hulls 
and  fiber  was  accomplished  by  a  grinding  cylinder  armed  with  a  series 
ci  "sharp  knife-like  ribs,"  operating  against  a  "series  of  knives"  in  the 
incasing  cylinder.     Bohn,  in  his  process  specification,  says : 

"In  carrying  out  the  invention  the  cotton-seed  hulls  and  adherent  fiber  are 
introduced  into  a  mill,  A,  and  ground  until  the  hulls  and  fiber  are  practically 
separated  and  reduced  to  comparatively  small  particles." 

This  mass  of  comminuted  hulls  and  fiber  is  then  carried  in  a  con- 
fined chute  to  a  screen,  through  which  the  finer  particles  are  forced 
and  then  acted  upon  by  an  air  blast ;  the  theory  being  that  the  fine  par- 
ticles of  fiber  will  be  carried  further  by  the  air  suction,  the  particles 
of  hull  as  the  heavier  particles  dropping  by  gravity  into  the  first 
receptacle,  while  the  lighter  will  be  floated  on  to  the  second.  The  coars- 
er particles  which  were  not  forced  through  the  screen  constitute  what 
Bohn  called  "a  marketable  article  of  second  grade."  The  material  de- 
posited by  gravity  in  his  first  receptacle  consists,  says  the  patent, 
"principally  of  hulls  and  constitutes  an  article  of  food  for  stock."  That 
which  reached  his  second  receptacle  he  says  "consists  of  very  fine  par- 
ticles of  hulls  and  fiber  and  constitute  the  first-grade  article."    Bolui's 
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method  and  apparatus  were  employed  by  W.  C  Johnson  before  he 
made  his  own  discovery  under  the  personal  direction  of  Bohn.  It  was 
not  a  successful  or  commercially  valuable  experiment.  The  particles 
not  passing  through  his  screen,  because  of  their  coarseness,  contained 
an  excess  of  fiber,  which,  as  fiber,  was  wasted  and  was  injurious  to  the 
bran  as  a  cattle  food.  His  second-grade  stuff  was  of  little  value  as 
paper  stock  because  it  contained  too  much  bran,  and  because  the  fiber 
was  so  comminuted  by  the  grinding  process  as  to  be  of  less  value  as  a 
paper  stock  than  if  saved  as  a  larger  fiber.  From  a  ton  of  seed  his  av- 
erage product  was  about  200  pounds  of  his  "first-grade"  fiber,  and  this, 
on  account  of  the  shortness  of  the  fiber,  was  of  diminished  value. 

The  method  of  the  patents  to  Burnett,  Sears  &  Burnham  of  1888  and 
1890,  being  patents  Nos:  380,087  and  440,259,  is  somewhat  analogous 
to  that  of  Bohn  and  encountered  the  same  difficulties.  Cotton  seed  or 
cotton-seed  hulls  were  fed  into  a  perforated  cylinder  in  which  a  shaft 
revolved  at  high  speed,  armed  with  wings  or  beaters.  The  material  is 
driven  by  these  beaters  with  great  force  against  the  perforated  walls 
of  the  cylinder  by  the  centrifugal  force  of  the  rapidly  rotating^  beaters, 
and  the  fiber,  eliminated  by  the  friction  of  the  hulls  against  the  rough 
walls  of  the  cylinder  and  against  each  other,  is  forced  through  the  mesh- 
es of  the  cylinder,  together  with  the  finer  parts  of  the  hulls.  The  par- 
ticles of  hulls  are  supposed  to  fall  by  gravity  to  the  bottom  of  the  cham- 
ber while  the  particles  of  fiber  are  floated  by  an  air  blast  to  another 
place  of  deposit.  The  method  upon  principle  does  not  differ  materially 
from  that  of  Bohn.  There  is  the  same  comminution  of  hulls  and  fiber. 
This  mass  is  forced  through  the  meshes  of  a  perforated  cylinder,  which 
answers  to  the  screen  of  Bohn,  and  a  separation  of  those  particles  which 
get  through  by  gravity ;  the  lighter  particles  joi  fiber  being  carried  far- 
thest by  a  current  of  air.  This  method  was  used  under  remarkably 
favorable  circumstances  by  the  American  Stock  Food  &  Fiber  Company 
at  St.  I-ouis.  The  product  was  subject  to  the  same  objections  as  that 
produced  by  Bohn.  Neither  constituent  was  separated  in  its  best  con- 
dition. 

The  plan  was  abandoned  for  another.  That  substituted  for  it  was 
the  method  of  the  patent  of  J.  P.  Burnham  of  July  31,  1894,  No.  431,- 
391.  This  patent  recognizes  upon  its  face  that  the  utility  of  the  cot- 
ton fiber  from  cotton  hulls  is  largely  destroyed  if  the  already  short  fibers 
of  the  lint  are  further  shortened  or  ground  up  in  the  process  of  recover- 
ing them,  and  that  the  value  of  the  hulls  is  also  diminished  if  they  are 
too  finely  ground  up  and  the  cotton  lint  not  cleanly  removed.  To  ac- 
complish the  separation  without  injury  to  eithef,  Burnham  avoided 
all  grinding  of  hull  or  fiber  and  undertook  to  breaJc  or  eliminate  the  lint 
from  the  hull  by  centrifugal  action.  It  did  not  prove  a  commercial 
success,  for  the  St.  Louis  concern  soon  ceased  to  do  business  and  sold 
its  plant  to  others,  who  did  nothing  with  it.  Under  the  Burnham  pro- 
cess the  hulls  were  not  converted  into  bran,  or,  if  so,  by  an  independent 
and  subsequent  operation,  for  under  his  plan  the  lint  was  to  be  separated 
from  the  unground  or  unbroken  hulls  by  a  process  of  attrition  which 
was  not  intended  to  break  them  up  at  all.  The  method  of  Burnham, 
whether  workable  or  not,  was  not  the  process  of  Johnson,  and  his  patent 
141 F.— 6 
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is  not  an  anticipating  patent  for  that  reason  as  well  a3  because  it  had 
not  been  issued  at  the  date  of  the  Johnson  application.  Bates  v.  Coe, 
98  U.  S.  31,  25  L.  Ed.  68 ;  Dubois  v.  Kirk,  158  U.  S.  64,  15  Sup.  Ct. 
729,  39  L.  Ed.  895;  Anderson  v.  Collins,  122  Fed.  451,  58  C.  C.  A.  669. 
The  specifications  of  the  Johnson  patent  betray  a  knowledge  of  the 
efforts  theretofore  made  to  produce  a  branless  fiber  and  a  fiberless  bran 
from  cotton  seed  and  cotton  hulls  by  mechanical  means,  and  describes 
a  process  which  he  claims  will  accomplish  the  desired  end  by  separating 
the  two  independent  products  in  their  best  condition.  The  discovery 
he  says  consists  "in  breaking  the  hulls  by  attrition  and  concussion  and 
then  conducting  the  broken  mass  forcibly  and  rapidly  into  a  separator 
which  thoroughly  separates  the  fiber  from  the  hull  and  kernel."  The 
mechanism  suggested  in  which  to  employ  his  method,  and  the  subject 
of  the  second  or  mechanical  claim  of  his  patent  is  shown  below: 


iLJll^i  tiLJl 


His  description  of  his  method  is  best  understood  when  read  in  connec- 
tion with  the  figure  above  set  out.    The  patentee  says : 

"In  carrylDg  out  my  invention,  I  employ  a  rotary  breaker  or  grinder,  A^ 
consisting  of  the  disks,  a,  arranged  vertically  In  dose  proximity  and  revolved 
rapidly  in  opposite  directions  by  means  of  the  shafts,  a^,  a^  carrying  the  pul- 
ley wheels,  a^,  a>.  The  seeds  and  hulls  with  the  adhering  fiber  are  fed  to  the 
breaker  or  grinder  by  means  of  a  hopper,  as.  The  disks  are  so  constmcted  and 
arranged  that  the  hulls  and  kernels  are  broken  or  split  without  cntting  the 
fiber,  and  the  revolutionf  of  the  two  disks  are  such  that  the  broken  mass  \m 
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forcibly  ejected  Into  a  separator,  B,  located  directly  beneath  the  breaker  or 
grinder.  This  separator,  B,  consists  essentially  of  a  U-shaped  trough,  b,  form- 
ed of  some  strong  bolting  or  screening  material,  snch  as  wire  gauze,  the  mesh 
thereof  being  very  fine.  A  rotary  brush,  BH  is  Joumaled  within  the  said 
trough,  said  brush  consisting  of  a  series  of  oblique  arms,  bi,  carrying  brushes, 
b>,  which  contact  with  the  face  of  the  wire  gauze  or  screen.  As  the  broken 
hulls  and  kernels  and  fiber  are  received  Into  the  separator,  the  rapidly  revolv- 
ing brush  forces  them  into  contact  with  the  wire  gauze  and  carrying  them 
around  separates  the  fiber  from  the  hull  and  forces  said  hulls  and  kernels 
through  the  mesh ;  and  the  fiber  being  restrained  from  passing  through,  is  fed 
out  at  the  end  of  the  separator  into  a  chute,  C,  by  means  of  which  it  is  led  to 
a  second  breaker  or  grinder,  D,  similar  to  the  breaker,  A,  except  that  the  disks 
are  arranged  somewhat  closer  than  in  the  first  instance.  The  object  of  this 
second  breaker  is  to  break  or  grind  any  particles  too  large  to  be  forced 
through  the  separator,  B,  and  also  to  accomplish  a  further  separation  between 
the  hulls  and  fiber.  The  hulls,  etc.,  after  passing  through  the  second  breaker, 
D,  are  received  into  a  second  separator,  E,  which  is  also  similar  to  the  one 
before  described.  The  separated  hulls,  etc.,  which  were  forced  through  the 
first  separator  are  received  into  a  chute,  Ci,  and  by  that  means  conducted  to  the 
second  separator,  where  they  are  given  another  treatment,  so  that  every  parti- 
cle of  fiber  may  be  separated  and  a  uniform  grade  of  food  stock  produced. 
The  finished  product  is  then  conducted  to  a  bag  or  other  suitable  receptacle 
by  means  of  a  chute,  C^.  The  fiber  has,  by  these  various  operations,  been 
thoroughly  separated  from  the  hulls  and  kernels,  and  the  operations  have 
been  such  that  the  fiber  has  not  been  cut  or  injured,  so  that  a  uniform  quality 
of  long  stock  is  obtainable  which  can  be  used  in  the  manufacture  of  paper  if  so 
desired.  The  batting  or  wadding  thus  produced  can  be  conducted  directly 
from  the  second  separator;  but  if  a  particularly  fine  quality  of  stock  is  de- 
sired, we  lead  it  into  a  beater,  F,  consisting  of  a  chamber,  f,  and  a  rotary 
beater,  f  i>,  the  revolutions  of  which  are  so  rapid  that  the  fiber  is  thrown  up- 
ward toward  a  passage,  fa,  and  all  dirt  and  impurities  will  fall  of  their  own 
weight  to  the  bottom  of  the  beater.  Ck>nnected  with  the  passage,  f  H  is  a  con- 
ductor which  leads  to  the  collecting  room." 

The  two  claims  in  issue  are  as  follows: 

"(1)  The  process  herein  described,  which  consists  in  first  breaking  the  hulls 
and  seeds  by  attrition  or  concussion  and  forcibly  ejecting  the  mass  into  a 
separator,  conducting  the  fiber  to  a  second  breaker  and  subjecting  the  same 
to  a  finer  and  closer  grinding  operation,  and  then  forcibly  ejecting  the  ground 
mass  into  a  second  separator,  the  bolted  mass  from  the  first  separator  being 
led  also  to  this  second  separator  and  finally  conducting  the  separated  fiber 
away  from  the  second  separator,  substantially  as  shown  and  described. 

"(2)  In  an  apparatus  of  the  class  described,  the  combination  with  the  ver- 
tical rotary  disks,  a,  a,  of  the  horizontal  separator,  B,  arranged  beneath  the 
!^me,  the  chute,  G,  leading  fh)m  the  end  of  separator,  the  chute,  Ci(,  lead- 
ing from  the  bottom  of  the  separator,  the  second  breaker,  D,  the  disks  of  which 
are  arranged  closer  together  than  the  disk,  a,  of  the  first  breaker,  the  hori- 
zontal separator,  Bif,  and  the  chutes  for  conducting  the  fiber  and  bolted  ma- 
terial, substantially  as  shown  and  described." 

The  material  to  be  dealt  with  was  of  a  most  difficult  character.  The 
fine,  fuzzy  fiber  adheres  very  closely  and  stubbornly  to  the  woody  cap- 
sule. Johnson  realized  from  his  experience  with  the  Bohn  method,  and 
his  knowledge  as  a  practical  paper  maker>  the  necessity  of  making  the 
separation  between  the  two  constituents  as  clean  as  possible.  As  we 
have  already  seen  under  the  methods  of  the  old  art,  as  illustrated  by 
the  Bohn  patent  and  that  to  Burnett,  Sears  &  Burnham,  the  hulls  were 
subjected  to  grinding,  whereby  both  hulls  and  fiber  were  ground  into 
fine  particles,  so  fine  as  to  pass  through  the  fine  meshes  of  a  screen  or 
separator.    The  fiber  was  expected  to  pass  with  the  bran  through  the 
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screen ;  a  separation  more  or  less  thorough  being  made  after  so  passing 
by  an  air  blast.  This  method  resulted  in  eliminating  some  of  the  fiber, 
but  Jn  such  a  comminuted  condition  and  so  commingled  with  the  bran 
as  to  be  of  diminished  value.  Johnson's  discovery  was  that,  if  the 
hulls  were  subjected  to  attrition  as  distinguished  from  grinding,  two 
things  would  result :  First,  that  more  of  the  fiber  would  be  cut  loose 
from  its  attachment  than  by  the  other  plan ;  and,  second,  that  the  detach- 
ed fiber  was  separated  in  better  condition,  not  being  comminuted  as 
by  a  technical  grinding  action.  This  being  the  condition  of  the  mate- 
rial after  a  treatment  by  attrition,  his  next  step  was  to  separate  the  fiber 
so  far  as  detached  from  the  broken  hulls  with  which  it  was  commingled 
by  means  of  a  screening  operation,  whereby  the  fine  bran  is  forced 
through  the  meshes  of  the  separator.  This  fiber,  by  reason  of  its  non- 
comminuted  condition,  he  found  did  not  pass  with  the  fine  bran  through 
the  meshes  of  his  separator.  This  fiber,  thus  restrained  from  passing 
together  with  the  particles  of  hull  left  in  the  separator,  he  subjects  to  a 
second  treatment  by  attrition  in  a  mill  like  the  first,  except  that  the 
disks  are  arranged  closer  together,  the  better  to  break  the  partly  re- 
duced hulls  too  large  to  pass  the  meshes  of  the  separator  and  to  further 
carry  on  the  delinting  process.  The  product  of  this  second  treatment, 
together  with  the  material  which  passed  through  the  meshes  of  the  first 
separator,  he  carries  to  a  second  separator  like  the  first;  this  second 
treatment  by  screening  effecting  a  more  complete  separation  of  the  bran 
and  fiber.  The  success  of  the  whole  method  is  thus  made  to  turn  upon 
successive  operations  which  avoid  cutting  the  fiber  while  under  treat- 
ment. 

"The  disks  are  to  be  80  coDStmcted  and  arranged  that  the  hulls  and  kernels 
are  broken  or  split  without  cutting  the  fiber." 

The  "fiber  is  restrained  from  passing  through"  the  screen  and  is  "fed 
out  at  the  end  of  the  separator."  The  means,  method,  or  process  con- 
stitutes a  patentable  process,  consisting,  as  it  does,  of  a  series  of  treat- 
ments of  a  peculiarly  obstinate  material,  each  treatment  having  relation 
to  the  character  of  the  material  acted  upon  and  to  the  condition  produced 
by  the  preceding  treatment.  The  result  is  the  separation  of  the  material 
into  its  two  distinct  constituents ;  the  bran  being  substantially  free  from 
fiber  and  the  fiber  practically  free  from  bran.  Mowrv  v.  Whitney,  14 
Wall.  620,  20  L.  Ed.  860;  Cochrane  v.  Deener,  94  U.  S.  780,  787,  24 
L.  Ed.  139 ;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S.  403,  22 
Sup.  Ct.  698,  46  L.  Ed.  968 ;  Am.  Fibre  Co.  v.  Buckskin  Fibre  Co.,  72 
Fed.  508, 18  C-  C.  A.  662.  In  Mowry  v.  Whitney,  cited  above,  a  patent 
was  sustained  for  a  process  for  making  cast  iron  wheels,  by  retarding 
their  cooling  by  a  second  application  of  heat,  until  all  parts  of  the  wheel 
were  raised  to  the  same  temperature  and  then  permitting  the  heat  to 
subside  gradually.  In  Cochrane  v.  Deener,  cited  above,  the  patent  was 
for  a  process  of  manufacturing  flour,  which  consisted  in  passing  the 
ground  meal  through  a  series  of  bolting  reels  composed  of  cloth  of  pro- 
gressively finer  meshes  which  passed  the  very  fine  flour  and  retarded 
Sie  passage  of  certain  impurities.    It  was  held  to  be  a  patentable  process. 

Defining  a  process,  Mr.  Justice  Bradley  in  that  case  said: 
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"A  process  is  a  mode  of  treatment  of  certain  materials  to  produce  a  given 
result  It  Is  an  act,  or  a  series  of  acts,  performed  upon  the  subject-matter 
to  be  transformed  and  reduced  to  a  different  state  or  thing.  If  new  and  use- 
ful, it  is  just  as  patentable  as  is  a  piece  of  machinery.  In  the  language  of 
the  patent  hiw,  it  is  an  art  The  machinery  pointed  out  as  suitable  to  per- 
form the  process  may  or  not  be  new  or  patentable,  whilst  the  process  Itself 
may  be  altogether  new,  and  produce  an  entirely  new  result  The  process 
requires  that  certain  things  should  be  done  with  certain  substances,  and  In  a 
certain  order;  but  the  tools  to  be  used  in  doing  this  may  be  of  secondary 
consequence." 

In  Am.  Fibre  Co.  v..  Buckskin  Fibre  Co.,  cited  above,  this  court  sus- 
tained a  process  "for  reducing  fibrous  sheets  to  a  soft  and  pliable  condi- 
tion, consisting  in  first  moistening  them  and  then  pounding  while  in  a 
moist  condition." 

It  IS  not  enough  to  say  that  it  was  not  new  in  milling  to  gradually 
reduce  a  material  to  its  several  constituents  by  a  series  of  breakings  and 
screenings.  The  breaking  operations  of  Johnson  were  applied  to  a 
most  peculiar  material  and  the  thorough  separation  of  the  fuzzy,  silky 
lint  from  the  capsules  of  the  cotton  seed,  a  most  unusual  and  difficult 
operation.  This  delinting,  in  order  to  save  the  lint  in  its  best  condition, 
must  be  so  done  as  not  to  cut  it  up.  This  last  consideration  was  not 
presented  in  any  of  the  gradual  reduction  processes  known  to  the  mill- 
^g  of  grain.  But  not  only  did  commercial  considerations  require  the 
separation  of  the  lint  fiber  without  injury,  but  the  successful  separa- 
tion of  the  detached  lint  from  the  commingled  mass  of  broken  hulls  and 
fiber  by  the  screening  steps  of  Johnson  would  be  practically  unavailing 
unless  the  fiber  reached  the  gauze  screen  of  the  separator  without  the 
comminution  which  resulted  from  the  old  methods  of  breaking  fhe 
hulls.  So  it  is  that  Johnson's  successive  screenings  for  successful  re- 
sults depend  upon  the  method  in  which  the  antecedent  operation  of 
breaking  has  been  conducted. 

It  is  therefore  no  anticipation  of  his  process  to  find  a  general  resem- 
blance in  the  fact  of  a  series  of  successive  breakings  and  screenings. 
Each  breaking  and  each  screening  under  his  plan  had  regard  to  the 
peculiar  material  to  be  handled  and  its  condition  as  a  result  of  the  pre- 
ceding operation  upon  it.  A  process  patent  can  only  be  anticipated 
by  a  similar  process.  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  cited 
above.  No  such  similar  process  has  been  shown,  and  the  evidence 
leaves  little  reason  to  doubt  either  the  noveltv  or  great  utility  of  John- 
son's process  as  secured  by  the  first  claim  of  his  first  patent.  Such  a 
process  may  be  wholly  independent  of  the  particular  machinery  or  appli- 
ance used,  and  is  something  more  than  the  functions  of  the  machine 
in  which  it  is  employed.  Am.  Fibre  Co.  v.  Buckskin  Fibre  Co.,  72 
Fed.  508,  18C.  C.  A.'662. 

This  brings  us  to  the  patentability  of  the  mechanism  employed  which 
is  the  subject  of  the  second  claim  of  the  patent.  The  steps  of  the  John- 
son process  may  be  catried  out  in  any  apparatus  adapted  to  do  the 
things  in  the  order  which  he  prescribes.  The  claim  does  not  include 
any  peculiar  or  novel  form  of  disk,  nor  disks  operated  in  any  novel  man- 
ner. The  vertical  rotary  disk  of  the  Cogswell  mill,  a  device  open  to  all 
and  well  known,  were  in  fact  used  by  him.    The  disks  were,  therefore, 
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confessedly  old.  The  novelty  is  in  arranging  his  disks  so  that  the  ma- 
terial to  be  acted  upon  shall  be  subjected  to  "attrition  and  concussion" 
rather  than  the  ordinary  method  of  grinding  used  by  Bohn  and  by  the 
Burnett,  Sears  &  Bumham  devices.  But  the  construction  and  arrange- 
ment of  the  "vertical  rotary  disks"  of  the  claim  is  described  in  his  speci- 
fications only  as  one  by  which  "the  hulls  and  kernels  are  broken  or 
split  without  cutting  the  fiber."  That  result  is  either  a  consequence 
of  attrition  as  distinguished  from  grinding  or  we  are  not  informed  as 
to  how  it  is  attained.  The  arrangement,  then,  must  be  such  as  shall 
result  in  a  mass  of  seed  and  hulls  being  rubbed  against  a  similar  mass 
and  not  against  the  hard  grinding  surface  of  the  disk.  This  is  a  purely 
mechanical  arrangement,  presumptively  within  the  competency  of  one 
skilled  in  this  line  of  business. 

The  next  step  is  the  forcible  ejection  of  the  broken  mass  into  a  sep- 
arator below.  But  this,  too,  is  a  result  of  the  oppositely  rotating  disks 
at  a  suitable  velocity.  The  separator  described  as  "the  horizontal  sepa- 
rator, B,"  arranged  beneath  his  mill,  is  not  unlike  in  essentials  of  con- 
struction or  function  the  separators  of  the  old  art.  The  rotary  brushes 
joumaled  within  the  trough  of  the  separator  force  the  mass  of  broken 
hulls  and  fiber  into  contact  with  the  screen  or  wire  gauze  forming  its 
bottom,  with  the  result  of  forcing  the  finer  particles  of  hulls  through 
the  meshes,  the  detached  fiber  or  lint,  being  "restrained"  from  passing 
through,  "are  passed  out  at  the  end  of  the  separator"  into  a  chute  there 
placed  leading  to  a  second  mill.  This  second  mill  is  like  the  first,  except 
that  the  disks  are  arranged  closer  together,  so  as  to  break  up  any  par- 
ticles of  hulls  which  were  too  large  to  pass  through  the  screen  of  the 
first  separator,  and  also  to  "accomplish  a  further  separation  between 
the  hulls  and  fiber."  The  material  reaching  the  second  mill  is  now 
subjected  a  second  time  to  attrition  and  conducted  to  a  second  separator 
like  the  first.  To  this  second  separator  the  broken  hulls  which  passed 
through  the  screen  of  the  first  separator  are  conducted  by  a  properly 
arranged  chute,  and,  together  with  the  larger  particles  or  hulls  which 
had  failed  to  pass  through  the  screens  of  the  first  separator,  are  given 
a  second  treatment  like  that  of  the  first  separator,  "so  that  every  particle 
of  fiber  may  be  separated  and  a  uniform  grade  of  food  stock  produced." 

Now,  the  essential  diflference  between  what  Johnson  does  and  what 
Bohn  and  others  were  doing  consists  in  the  fact  that  the  separation 
between  the  fiber  and  the  broken  hulls  occur,  or  is  intended  to  occur,  in 
Johnson's  device  as  a  result  of  forcing  the  bran  through  the  meshes, 
leaving  the  fiber  behind,  while  in  the  older  devices  the  separation  oc- 
curs after  both  hulls  and  fiber  have  passed  through  the  screen,  the  hulls 
dropping  by  gravity  into  one  receptacle,  while  the  fibre,  so  far  as  detach- 
ed, is  carried  by  an  air  blast  to  a  more  distant  place  of  deposit.  It  can- 
not be  denied  that  all  of  the  elements  w^ich  enter  into  Johnson's  com- 
binations are  old,  nor  that  the  function  of  each  element  in  the  new  com- 
bination is  substantially  what  it  was  before  combined.  That  the  combi- 
nation and  arrangement  is  not  that  of  any  former  device  for  separating 
cotton  seed  or  hulls  from  the  attached  fiber  may  be  conceded.  But  it  is 
difficult  to  see  that  these  elements,  when  combined,  constitute  anything 
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more  than  an  aggregation  in  which  each  element  accomplishes  a  dis- 
tinct  result  without  co-operation  with   any  other. 

In  Goodyear  Rubber  Co.  v.  Rubber  Wheel  Co.,  116  Fed.  363,  370,  53 
C  C.  A.  583,  690,  we  said: 

"The  here  brlnglDg  together  of  old  parts,  allowing  each  to  work  out  its  own 
effect  without  producing  some  new  machine  or  product,  is  not  invention.  A 
combination  of  old  elements,  to  be  patentable,  'must  produce  a  different  force 
or  effect  or  result,  in  the  combined  forces  or  processes,  from  that  given  by 
tbeir  separate  parts.  There  must  be  a  new  result  produced  by  their  union; 
If  not,  it  is  only  an  aggregation  of  separate  elements.*  Reckendorfer  ▼.  Faber, 
92  U.  S.  347-357,  23  L.  Ed.  719.  'In  a  patentable  combination,'  said  Mr.  Jus- 
tice Matthews,  speakiug  for  the  court  in  Pickering  v.  McCullough,  cited  above 
[104  U.  S.  310,  26  L.  Ed.  749],  'of  old  elements,  all  the  constituents  must  so 
enter  into  it  as  that  each  qualifies  every  other,  f  *  *  It  must  form  either 
a  new  machine  of  a  distinct  character  and  function,  or  produce  a  new  result 
due  to  the  Joint  and  co-operating  action  of  all  the  elements,  and  which  is  not 
tbe  mere  adding  together  of  separate  contributions.  Otherwise,  it  is  only  a 
mechanical  Juxtaposition,  and  not  a  vital  union." 

But  we  are  further  of  opinion  that  the  device  of  the  patent  does  not 
involve  a  patentable  invention.  That  no  device  in  existence  could  be 
employed  according  to  the  method  of  Johnson  we  concede.  A  rear- 
rangement of  the  parts  of  any  known  device  would  have  been  essential 
to  carry  out  his  method.  But  the  fundamental  discovery  was  that  by 
subjecting  cotton  seed  or  hulls  to  a  series  of  treatments  by  attrition 
and  by  screening  the  fiber  was  saved  in  its  best  condition.  When 
he  disclosed  his  process,  he  disclosed  enough  to  enable  any  mechanic 
familiar  with  the  art  or  industry  to  which  this  discovery  belonged  to 
construct  the  apparatus  essential  to  the  employment  of  the  patented 
process.  Thus  his  claim  is  for  "the  vertically  rotary  disks,  a,  a."  Re- 
ferring to  his  specifications,  we  find  that  these  disks  are  to  be  arranged 
"in  close  proximity  and  revolved  rapidly  in  opposite  directions."  But 
his  disks  are  not  novel  in  the  arrangement  and  operation,  so  far  as  de- 
scribed. The  details  are  left  to  the  ingenuity  of  the  one  desirous  of  us- 
ing his  method.  The  "disks  are  so  constructed  and  arranged  that  the 
hull  and  kernels  are  broken  or  split  without  cutting  the  fiber."  Man- 
ifestly, as  he  has  said  that  he  broke  the  hulls  by  attrition,  the  arrange- 
ment must  be  one  which  will  subject  the  material  to  attrition  or  we 
have  no  direction  concerning  the  construction  and  arrangement  of  his 
disks  so  as  to  avoid  cutting  the  fiber.  The  arrangement  and  construc- 
tion of  the  disks,  then,  is  one  which  is  clearly  within  the  common  knowl- 
edge of  a  mechanic  familiar  with  the  art.  There  is  nothing  novel — 
that  is,  nothing  involving  invention — about  "the  horizontal  separator, 
B."  The  fiber  does  not  pass  through  its  meshes  because  it  has  been 
detached  in  an  uninjured  condition  and  therefore  is  "restrained"  from 
passing  through  the  meshes  of  the  separator,  as  it  would  do,  along 
with  the  fine  bran,  if  comminuted  as  usual  when  subjected  to  grind- 
ing as  distinguished  from  attrition.  We  fail  to  find  that  the  construc- 
tion of  an  apparatus  to  employ  the  method  of  his  process  claim  involved 
patentable  invention.  When  he  disclosed  his  plan  for  the  treatment  of 
the  peculiar  material,  its  simplicity  conveyed  to  any  one  skilled  in  the 
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industry  all  the  knowledge  necessary  to  supply  it.  We  think,  therefore, 
that  the  claims  under  both  patents  in  issue  are  invalid  tor  want  of  pat- 
entable novelty. 

A  vigorous  effort  has  been  made  to  show  that  Emil  Bohn,  of  Gal- 
veston, Tex.,  the  inventor  of  the  two  patents  issued  to  Emil  Bohn  here- 
tofore referred  to,  was  the  first  and  real  discoverer  of  the  process  or 
method  secured  to  Johnson  by  the  first  claim  of  his  first  patent  as  well 
as  of  the  device  of  that  patent.  We  have  given  attentive  consideration 
to  this  contention,  and  arc  convinced  that  the  whole  defense  is  with- 
out any  solid  foundation  whatever.  Bohn  was  working  upon  the 
plan  of  his  patent,  and  there  is  nothing  in  evidence  which  shows  that 
he  ever  had  any  conception  of  the  process  of  Johnson  up  to  the  time 
that  he  quit  the  service  of  Johnson  and  his  associates ;  his  method  and 
his  devices  having  proven  commercially  of  little  if  any  value.  Certain 
it  is  that  Johnson's  process  was  not  the  method  of  Bohn's,  and  Johnson's 
device  is  not  that  of  Bohn's  patent.  There  is  no  evidence  of  serious 
import  that  Bohn  ever  made  a  plan  or  model  or  set  up  a  device  adapted 
to  employ  Johnson's  process,  or  that  he  ever  conceived  of  the  complete 
reversal  of  his  own  methods  which  was  necessary  in  the  working  ac- 
cording to  Johnson's  discovery. 

We  have  rarely  heard  a  case  in  which  the  evidence  to  show  that  a 
pateritee  was  not  the  real  inventor  or  discoverer  of  the  patented  process 
or  means  which  is  of  so  weak  and  uncertain  a  character  as  that  pre- 
sented by  the  present  transcript.  The  alleged  infringing  device  made 
and  installed  by  the  Foos  Manufacturing  Company  for  the  Southern 
Cotton  Oil  Company  at  Memphis,  Tenn.,  is  a  substantial  duplication  of 
the  device  of  Johnson.  It  embodies  that  device  with  certain  additions 
or  modifications,  wholly  colorable  in  character.  The  Foos  Company 
were,  upon  the  evidence  in  this  record,  familiar  with  the  device  em- 
ployed by  the  Tennessee  Fiber  Company  for  employing  the  method 
of  Johnson's  patent,  and  had  themselves  constructed  parts  of  it,  and 
were  familiar  with  the  mode  of  operating  the  complete  plant.  This 
knowledge  they  utilized  by  building  and  installing  a  plant  substantially 
similar,  adapted  and  intended  to  be  employed  according  to  the  process 
or  method  of  the  Johnson  patent.  This  was  done  and  their  purpose 
of  supplying  plants  avowed  because  they  did  not  regard  Johnson's  patent 
as  valid.     In  this  they  erred. 

They  have  infringed  the  process  of  Johnson  because  they  supplied 
the  apparatus  adapted  to  employ  Johnson's  process  with  intent  that 
the  plant  should  be  or  would  be  operated  as  that  put  in  for  the  Tennes- 
see Fiber  Company.  It  was  therefore  guilty  of  contributing  to  the 
infringement  of  the  first  claim  of  the  Johnson  patent.  Heaton  Penin- 
sular Button  Co.  V.  Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  267, 
35  L.  R.  A.  728;  Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co., 
8o  Fed.  712,  26  C.  C.  A.  167. 

The  complainants  are  entitled  to  a  perpetual  injunction.  The  decree 
dismissing  the  bill  must  be  reversed,  with  the  costs  of  both  courts, 
and  remanded,  with  direction  to  enter  a  decree  in  accord  with  this  opin- 
ion and  for  such  further  accounting  as  may  be  deemed  necessary. 
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On  Rehearing. 

This  case  comes  on  now  to  be  heard  upon  a  petition  to  disallow  all 
costs  under  sections  973  and  4922,  Rev.  St.  [U.  S.  Comp.  St.  1901,  pp. 
703,  3396],  and  to  modify  the  opinion  of  the  court  in  respect  to  the 
scope  of  the  Johnson's  process  claim.  The  suit  was  upon  two  pat- 
ents. The  first  included  three  claims,  one  for  a  process  and  two  for  a 
mechanism  by  which  the  process  might  be  employed.  We  sustained 
the  process  claim*  as  valid  and  found  infringement.  Only  one  of  the 
mechanical  claims  was  in  issue,  and  that  only  was  passed  upon.  That 
we  held  invalid  as  not  involving  invention.  The  second  patent  con- 
tained four  claims  for  improvements  upon  the  mechanical  claims  of  the 
first  patent,  but  only  two  were  in  issue,  and  those  were  held  invalid  as 
not  involving  invention. 

It  is  now  insisted  that  as  the  complainant  did  not,  before  suit,  file  a 
disclaimer  in  the  Patent  Office  of  the  claims  found  to  be  invalid,  no 
costs  should  be  recovered  by  the  appellant  patentee  in  this  court.  Sec- 
tions 973  and  4922,  Rev.  St.,  read  as  follows: 

"Sec.  973.  When  judgment  or  decree  is  rendered  for  the  plaintiff  or  com- 
plainant in  any  suit  at  law  or  in  equity,  for  the  infringement  of  a  part  of  a 
patent.  In  which  It  appears  ^at  the  patentee,  in  his  specification,  claimed  to 
be  the  original  and  first  inventor  or  discoverer  of  any  material  or  substantial 
part  of  the  thing  patented,  of  which  he  was  not  the  original  and  first  inventor, 
DO  costs  shall  be  recovered,  unless  the  proper  disclaimer,  as  provided  by  the 
patent  laws,  has  been  entered  at  the  patent  office  before  the  suit  was  brought" 

''Sec.  4922.  Whenever,  through  inadvertence^,  accident,  or  mistake,  and 
without  any  willful  default  or  Intent  to  defraud  or  mislead  the  public,  a 
patentee  has,  in  his  specification,  claimed  to  be  the  original  and  first  inventor 
or  discoverer  of  any  material  or  substantial  part  of  the  thing  patented,  of 
which  he  was  not  the  original  and  first  inventor  or  discoverer,  every  such 
patentee,  his  executors,  administrators  and  assigns,  whether  of  the  whole  or 
any  sectional  interest  in  the  patent,  may  maintain  a  suit  at  law  or  in  equity, 
for  the  Infringement  of  any  part  thereof,  which  was  bona  fide  his  own,  if  it 
is  a  material  and  substantia]  part  of  the  thing  patented  and  definitely  dis- 
tinguishable from  the  parts  claimed  without  right  notwithstanding  the  speci- 
fications may  embrace  more  than  that  of  which  the  patentee  was  the  first 
inventor  or  discoverer.  But  in  every  such  case  in  which  a  Judgment  or  decree 
shall  be  rendered  for  the  plaintiff  no  costs  shall  be  recovered  unless  the  proper 
disclaimer  has  been  entered  at  the  patent  office  before  the  commencement  of 
the  suit  But  no  patentee  shall  be  entitled  to  the  benefits  of  this  section  if 
he  has  unreasonably  neglected  or  delayed  to  enter  a  disclaimer." 

The  eflFect  of  these  provisions  is  to  save  the  claims  which  are  valid 
if  they  are  definitely  distinguishable  from  those  parts  of  the  patent 
claimed  without  right,  whether  there  has  been  a  disclaimer  or  not.  But, 
if  there  has  been  no  disclaimer  entered  in  the  Patent  Office  before 
suit  brought,  it  is  specifically  provided  that  the  patentee  shall  not  re- 
cover any  costs.  O'Reilly  v.  Morse,  15  How.  120,  121,  136,  14  L.  Ed. 
601 ;  Seymour  v.  McCormick,  19  How.  97,  107,  16  L.  Ed.  557 ;  Gage 
v.  Herring,  107  U.  S.  640,  646,  2  Sup.  Ct.  819,  27  L.  Ed.  601 ;  Metallic 
Extraction  Co.  v.  Brown,  110  Fed.  665,  49  C.  C.  A.  147 ;  Fairbank  v. 
Stickney,  123  Fed.  79,  69  C.  C.  A.  209 ;  and  Kahn  v.  Starrels  (C.  C.  A.) 
136  Fed.  597;  Ide  v.  Thorlicht,  116  Fed.  137,  150,  63  C.  C.  A.  341. 

But  does  the  statute  apply  to  this  court  when  the  trial  court  has  er- 
roneously denied  relief  upon  those  claims  of  the  patent  which  were  in 
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fact  valid  ?  The  decree  of  the  court  below,  when  all  the  claims  are  found 
invalid,  is,  as  in  the  case  now  before  us,  a  judgment  dismissing  the  bill 
with  costs.  To  set  aside  such  a  judgment  or  decree,  and  obtain  relief 
upon  the  claims  that  had  been  erroneously  held  void,  a  proceeding  in 
error  is  necessary.  If  the  result  of  such  review  is  to  convict  the  trial 
court  of  error,  and  the  case  is  remanded  for  further  proceedings  in  con- 
formity to  the  opinion  of  the  Supreme  Court,  shall  the  successful  appel- 
lant pay  his  own  cost?  If  the  mandate  of  diis  court  requires  the  trial 
court  to  enter  a  decree  sustaining  some  parts  of  the  patent  and  finding 
infringement,  the  statute  will  then  have  application  and  the  patentee 
will  not  be  allowed  his  costs  because  he  had  not  entered  his  disclaimer 
before  starting  his  suit  and  has  put  the  defendant  and  the  public  to  the 
disadvantage  incident  to  his  having  asserted  certain  parts  of  his  patent 
without  right.  We  are  not  satisfied  that  either  section  applies  to  a 
decree  of  this  court  where  the  decree  of  the  court  below  is  found  er- 
roneous, and  that  court  is  directed  to  enter  a  decree  sustaining  some  of 
the  claims  of  the  patent  in  suit.  If  that  court  had  rendered  the  proper 
decree,  the  patentee  would  not  have  been  compelled  to  come  here  to 
obtain  that  measure  of  relief  to  which  it  is  found  he  was  entitled.  It 
would  be  a  harsh  rule  which  would  not  allow  him  to  recover  the  costs 
of  his  appeal  from  an  erroneous  decree  so  far  as  relief  was  denied  upon 
the  claim  of  his  patents  which  were  good  because  success  has  not  at- 
tended the  whole  of  his  contention. 

In  equity  causes  this  court  directs  the  imposition  of  costs  according 
to  the  circumstances,  and  apportions  them  or  denies  cost  altogether 
by  no  iron-clad  rule.  Indeed,  such  a  rule  could  not  be  well  prepared, 
and  would  more  often  than  otherwise  lead  to  injustice.  Northern 
Trust  Co.  v.  Snyder,  77  Fed.  818,  23  C.  C.  A.  480.  The  real  substan- 
tial value  of  the  Johnson  patent  consisted  in  its  process  claim.  Over 
that  the  conflict  raged.  The  mechanism  by  which  it  was  to  be  employ- 
ed was  found  not  to  involve  invention,  because  we  found  that,  "when 
he  disclosed  his  plan  for  the  treatment  of  the  peculiar  material,  its  sim- 
plicity conveyed  to  any  one  skilled  in  the  industry  all  the  knowledge 
necessary  to  supply  it."  Much  of  the  record  was  made  up  of  evidence 
endeavoring  to  show  that  Johnson  was  not  the  discoverer  or  first  in- 
ventor of  his  process.  In  such  circumstances  we  do  not  feel  that  the 
statute  requires  this  court  to  deny  the  appellant  his  costs  in  this  court. 
This  is  the  view  taken  by  the  Circuit  Court  of  Appeal  of  the  Third  and 
Seventh  Circuits.  Kahn  v.  Starrels  (C.  C.  A.)  136  Fed.  697;  Ide 
V.  Thorlicht  et  al.,  115  Fed.  137,  150,  53  C.  C  A.  341. 

We  are  aware  of  the  fact  that  in  O'Reilly  v.  Morse,  16  How.  60,  120, 
124,  14  L.  Ed.  601,  the  order  shows  that  neither  party  recovered  costs 
in  the  Supreme  Court.  But  in  the  later  case  of  Seymour  v.  McCor- 
mick,  19  How.  96,  106,  107,  15  L.  Ed.  657,  it  appears  that  there  were 
five  claims  in  McCormick's  patent,  but  that  infringement  of  only  the 
fourth  and  fifth  was  charged.  It  was,  nevertheless,  urged  below  that 
one  of  the  claims  not  in  issue  was  invalid,  and  that  there  could  be  no 
recovery  upon  the  good  claims  in  issue  because  there  had  been  no  dis- 
claimer of  the  invalid  claim.  The  court  below  held  that  all  the  claims 
of  the  patent  were  valid  and  that  the  fourth  and  fifth  had  been  infringe 
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cd.  The  Supreme  Court  held  that  one  of  the  claims,  not  in  issue,  was 
invalid ;  affirmed  the  decree  of  the  court  below  as  to  the  other  claims ; 
but  directed  that  it  be  corrected  as  to  costs,  so  as  to  allow  neither  party 
costs  in  court  below.  But  the  costs  of  the  Supreme  Court  were  all 
taxed  to  the  appellant.  If  the  statute  had  been  regarded  as  applying, 
neither  party  would  have  recovered  such  costs. 

The  direction  that  the  costs  of  this  court  will  be  paid  by  the  appellee 
we  adhere  to.  The  court  below  will,  however,  disallow  costs  incurred 
in  court  below  prior  to  decree  upon  mandate  of  this  court.  We  give 
no  direction  touching  future  costs,  if  an  accounting  be  had.  The  court 
did  not  hold  that  Johnson  was  the  first  to  use  attrition  as  a  method 
of  separating  cotton  lint  from  the  hulls,  and  no  such  discovery  was  nec- 
essary to  sustain  Johnson's  process  claim.  His  discovery  consisted 
in  his  method  of  applying  attrition  through  a  series  of  successive  opera- 
tions ;  "such  treatment  having  regard  to  the  character  of  the  material 
operated  upon,  and  to  the  conditions  produced  by  the  preceding  treat- 
ment.'* A  verbal  change  has,  however,  been  made  in  one  paragraph, 
that  no  possible  mistake  may  occur  as  to  what  we  found  Johnson's  in- 
vention to  be. 


CENTRAL  FOUNDRY  CO.  ▼.  COUGHLIN. 
(Circuit  Court  of  Appeals,  Fifth  Circuit    December  5,  1905.) 

No.  1,468. 

L  PATEIVTS — iNFRINOEirENT — ^IliPROVEBS. 

Where  a  patent  is  for  an  ImproTement  on  a  known  machine  by  a  mere 
change  of  form  or  a  new  combination  of  parts,  the  patentee  cannot  in- 
voke the  doctrine  of  equivalents  to  establish  infringement  by  another, 
who  has  also  improved  the  original  machine  by  the  use  of  a  different 
form  or  combination  performing  the  same  functions. 

Sl  Same — ^Foundry  Ladlb. 

The  Coughlin  patent,  No.  553,055,  for  a  foundry  ladle  divided  into  com- 
partments, each  compartment  having  a  detachable  pouring  spout  attached 
to  the  body  of  the  ladle  by  means  of  flanges,  covers  a  new  combination 
of  parts,  the  most  of  which  arc  old,  its  principal  features  being  the  par- 
titions and  removable  spouts ;  and  It  is  not  infringed  by  a  ladle  which  has 
neither  the  partitions  nor  spouts  described  in  the  patent 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Alabama. 

John  P.  Tillman  and  W.  P.  Preble,  for  appellant 
J.  A.  Estes,  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

SHELBY,  Circuit  Judge.  This  was  a  suit  in  equity  brought  by 
William  T.  Coughlin  against  the  Central  Foundry  Company,  a  corpora- 
tion. The  suit  is  for  an  infringement  of  letters  patent  No.  553,055,  is- 
sued to  the  complainant.  The  case  was  tried' on  its  merits,  and  the  Cir- 
cuit Court  entered  a  decree  for  the  complainant,  directing  the  statement 
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of  an  account  to  ascertain  the  complainant's  damages,  and  granting  a 
perpetual  injunction.  The  defendant  appealed,  and  the  decree  grant- 
ing relief  to  the  complainant  is  assigned  as  error. 

The  invention  in  question  in  this  case  relates  to  improvements  in  foun- 
dry ladles.  Ladles  for  handling  molten  metal  have  been  in  use  for 
many  years.  It  is  usually  an  iron  or  steel  vessel  of  such  size  as  cir- 
cumstances may  require,  with  a  spout  or  nozzle  from  which  to  pour 
the  molten  metal.  The  ladle  is  ordinarily  used  by  letting  the  metal 
run  into  it  from  the  furnace,  and  it  is  then  carried  by  an  overhead  trol- 
ley, or  other  device,  to  the  mold  in  which  the  casting  is  to  be  made. 
The  metal  is  then  poured  from  the  ladle  into  the  gates  or  openings  of 
the  mold. 

The  patent  in  question  was  issued  to  the  complainant  January  14, 
1896.  The  ladle,  with  the  improvements  claimed,  is  shown  by  the  fig- 
ures I  to  5,  inclusive,  which  accompany  the  specifications: 


The  specifications  forming  a  part  of  the  patent  show  that  the  ladle 
has  a  number  of  spouts,  so  as  to  permit  it  to  pour  into  a  series  of  molds 
at  the  same  time  from  a  series  of  compartments  into  which  it  is  divid- 
ed. It  is  further  shown  that  the  object  of  the  invention  is  to  provide 
an  oblong  foundry  ladle  having  a  series  of  pouring  spouts  extending 
upward  on  one  side  of  the  body,  and  a  series  of  pouring  apertures  lead- 
ing to  the  spouts  and  formed  near  the  bottom ;  the  ladle  being  provided 
with  a  series  of  detachable  pouring  spouts  on  the  sides,  and  with  one  or 
more  partitions  in  the  body  or  shell.  The  shell,  A,  is  made  of  metal, 
and  this  shell  is  provided  with  one  or  more  cross  partitions,  B,  with 
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apertures,  C,  best  shown  in  figure  3.  The  apertures  are  provided  in 
these  partitions,  B,  to  allow  the  metal  to  flow  from  one  compartment 
to  another  to  equalize  itself  in  the  ladle.  A  suitable  suspension  device 
and  handles  are  attached.  A  series  of  metallic  flanges,  I,  are  attach- 
ed to  the  other  side  of  the  ladle,  and  are  bent  to  form  a  groove  between 
one  edge  and  the  shell  These  flanges  are  attached  in  pairs  having 
the  grooves  facing  each  other,  and  are  made  slightly  tapering  toward 
the  bottom.  A  pouring  aperture,  J  (figures  3  and  4),  is  provided  in  the 
side  of  the  ladle  near  the  bottom,  and  between  each  pair  of  flanges,  to 
permit  the  molten  metal  to  flow  from  the  ladle  spouts.  These  detach- 
able spouts,  K,  are  made  of  metal,  and  provided  with  side  flanges,  L, 
adapted  to  fit  the  groove  between  the  flanges,  I,  and  the  sides.  This 
construction  allows  the  removal  or  replacing  of  the  spouts  at  will  to  re- 
place a  damaged  spout,  or  for  other  purposes.  The  inside  of  the  ladle, 
including  partitions  and  spouts,  is  lined  with  fire  brick,  M,  fire  clay,  or 
other  suitable  noncombustible  material.  In  use  the  ladle,  when  filled  or 
partly  filled  with  molten  metal,  is  turned  on  its  pintles,  H,  H,  for  the 
purpose  of  tipping  it,  and  to  cause  the  molten  metal  to  flow  through  the 
spouts  into  a  number  of  molds ;  the  number  of  molds  and  the  gates  in  the 
same  corresponding  to  the  number  and  positions  of  the  spouts  of  the 
ladle,  so  that  at  the  same  time  a  number  of  molds  can  be  filled. 

At  the  time  this  patent  was  granted,  January  14,  1896,  the  develop- 
ment of  the  art  in  question  was  such  that  the  inventor  could  lay  no 
just  claim  to  having  invented  all  the  devices  shown  in  his  specifications. 
On  this  point  the  record  shows  no  controversy.  It  is  well  known  that 
overhead  trolleys  and  foundry  ladles  were  in  general  use.  Prior  pat- 
ents are  in  evidence,  showing  long-bodied  ladles  with  several  spouts 
(No.  370,159);  and  one  (No.  361,352)  showing  a  ladle  in  which  a 
partition  is  set,  which  divides  the  ladle  into  two  parts;  and  one  (No. 
330,003)  which  shows  a  detachable  spout  for  milk  pails;  and  one  (No. 
377,747)  which  shows  a  foundry  ladle  with  a  projecting  trough  spout 
and  a  flanged  sliding  partition,  which  is  removable;  and  one  (No.  540,- 
292)  which  shows  a  foundry  ladle  with  a  nozzle  near  the  upper  edge, 
held  on  by  clamps  and  detachable.  These  older  patents  are  offered 
by  the  defendant  to  show  that  there  is  nothing  new  in  many  of  the  ideas 
suggested  by  the  specifications.  This  position  of  the  defendant  is  con- 
ceded by  the  complainant,  for  he  seeks  to  maintain  the  validity  of  his 
patent  .by  the  contention  that  it  is  a  patentable  combination  of  well- 
known  devices. 

We  approach  the  real  controversy  in  the  case  when  we  note  the  single 
claim  made  by  the  inventor  at  the  conclusion  of  his  specifications : 

"What  I  claim  as  new,  and  desire  to  secure  by  letters  patent,  Is:  In  a 
foundry  ladle,  the  combinatipn  of  the  shell,  A,  having  cross  partitions,  B,  se- 
cared  therein,  the  partitions  provided  with  an  aperture,  G,  a  series  of  flanges, 
I,  rigidly  attached  to  the  outside  of  the  shell,  the  flanges  forming  grooves  to 
attach  the  tapering  sponts,  K,  the  spouts  having  flanges,  L,  L,  formed  on 
the  Bides,  the  flanges  adapted  to  enter  the  grooves,  substantially  as  described." 

In  plainer  words,  the  claim  is  for  a  combination — ^a  foundry  ladle 
with  cross-partitions,  each  with  an  aperture;  the  ladle  having  flanges 
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attached  to  its  side,  forming  grooves  for  a  series  of  side  flanges  for  the 
purpose  of  holding  the  detachable  spouts  on  the  sides  of  the  ladle  in 
such  manner  that  they  can  be  readily  removed.  The  leading  or  most 
prominent  features  or  devices  of  the  combination  claimed  as  new  are  the 
partitions  and  the  removable  spouts  or  nozzles. 

The  patent  in  question  is  for  the  combination  described  in  the  speci- 
fications and  stated  in  the  claim.  A  combination  is  an  entirety.  If  one 
of  its  elements  is  omitted,  it  ceases  to  exist.  It  is  well  settled,  therefore, 
that  the  omission  of  any  one  ingredient  of  the  combination  covered  by 
the  claim  of  the  patent  averts  any  charge  of  infringement  based  on  such 
claim.  Prouty  v.  Draper,  16  Pet.  336,  10  L.  Ed.  985 ;  Black  Diamond, 
etc.,  Co.  V.  Excelsior  Coal  Co.,  156  U.  S.  611, 15  Sup.  Ct.  482,  39  L.  Ed. 
553.  The  patent  being  for  the  combination,  it  cannot  be  doubt- 
ed that,  to  make  a  case  of  infringement,  it  must  be  shown  that  the 
defendant  has  used,  or  is  using,  every  ingredient  of  the  combination. 
Walker  on  Patents,  §  349,  and  cases  cited  in  note  2.  The  evidence,  so 
far  from  showing  this,  shows  that  the  defendant  does  not  use  any  of 
the  devices  covered  by  the  patent.  Instead  of  using  the  partitions  de- 
scribed in  the  patent,  the  defendant  strengthens  its  ladle  by  two  iron 
bars  extending  across  it,  and,  instead  of  using  removable  spouts  or  noz- 
zles fastened  by  flanges  in  grooves,  it  uses  spouts  fastened  in  some  part 
by  clamps,  or  it  uses  those  fastened  by  a  bolt  passed  through  the  walls 
of  the  ladle.  The  evidence,  in  brief,  shows  jthat  the  complainant's  in- 
vention was  used  with  the  complainant's  acquiescence  for  a  short  time, 
but  that  it  was  abandoned  before  the  suit  was  brought ;  the  defendant 
being  notified  that  the  complainant  no  longer  acquiesced  in  its  use. 

But  the  complainant  seeks  to  avoid  the  effect  of  the  foregoing  prin- 
ciples by  insisting  that  the  several  devices  used  by  the  defendant  are  the 
equivalents  of  certain  parts  of  the  combination  patented.  An  equivalent 
is  defined  as  a  thing  which  performs  the  same  function,  and  performs 
that  function  in  substantially  the  same  manner,  as  the  thing  of  which  it 
is  alleged  to  be  an  equivalent.  But  in  the  application  of  rules  on  the 
subject  we  must  have  in  view  the  patent  alleged  to  be  infringed.  If  it  is 
for  a  primary  invention — one  which  performs  a  function  never  perform- 
ed by  an  earlier  invention — ^the  patentee  will  have  the  right  to  treat  as 
infringers  those  who  make  or  use  machines  operating  on  the  same  prin- 
ciple and  performing  the  same  functions  by  analogous  means  or  equiva- 
lent combinations,  even  though  the  infringing  machine  may  be  an  im- 
provement of  the  original.  But  if  the  invention  is  a  secondary  invention 
(like  the  one  at  bar,  if  we  concede  all  that  is  claimed  for  it) — ^that  is,  one 
which  performs  a  ifunction  previously  performed  by  earlier  inventions, 
but  which  performs  that  function  in  a  substantially  different  way  from 
any  which  preceded  it ;  an  improvement  on  a  known  machine  by  a  mere 
change  of  form  or  a  new  combination  of  parts — ^the  patentee  cannot 
treat  another  as  an  infringer  who  has  improved  the  original  machine 
by  the  use  of  a  different  form  or  combination  performing  the  same 
functions.  The  first  inventor  of  improvements  cannot  invoke  the  doc- 
trine of  equivalents  and  suppress  all  other  improvements.  Walker  on 
Patents  (4th  Ed.)  §  359,  and  cases  cited.    For  stronger  reasons,  the 
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first  inventor  of  an  improvement  in  a  machine  cannot  prevent  another 
from  using  the  old  machine  without  the  improvements. 

It  is  true  that  a  combination  patentee  may  in  a  proper  case  claim  the 
benefit  of  equivalents ;  that  a  defendant  cannot  adopt  and  use  the  com- 
bination, and  avoid  liability  for  infringement  by  making  a  substitute  of 
some  other  device  for  one  of  the  things  used  in  the  combination.  Stfch 
a  substitution,  it  is  well  settled,  would  not  avoid  the  charge  of  infringe- 
ment. Imhaeuser  v.  Buerk,  loi  U.  S.  647,  25  L.  Ed.  945.  But  the 
case  at  bar  does  not  fall  within  the  influence  of  that  principle.  The  de- 
fendant does  not  use  all  of  the  improvements  claimed  as  the  combination, 
omitting  one  and  using  a  substitute  for  that.  The  defendant  uses  dif- 
ferent devices  altogether;  the  ladle  used  by  it  having  none  of  the  im- 
provements claimed.  To  carry  the  doctrine  of  equivalents  to  the  length 
contended  for  would  make  the  granting  of  a  combination  patent  for  a 
machine  confer  on  the  patentee,  not  only  the  right  to  enjoin  others  from 
using  his  patent,  but  also  the  right  to  enjoin  others  from  using  all  old 
and  well-known  machines,  in  use  at  the  time  the  patent  was  granted,  in- 
tended to  effect  the  same  results  produced  by  the  new  invention.  If  it 
be  conceded  that'  the  complainant  has  a  valid  combination  patent  for  im- 
provements on  foundry  ladles — a  question  which  we  do  not  decide — it 
does  not  deprive  the  defendant  or  others  of  the  right  to  use  foundry 
ladles  which  do  not  embrace  the  combination  claimed  in  the  complain- 
ant's patent. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  bill. 


PENNSYLVANIA  STEEL  CO.  v.  PETTIBONB,  MULLIKEN  &  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    October  Term,  1905.) 

No.  6. 

Patents — iNFBnroEMEzrr— Railroad  Switch  Stands. 

The  Strom  patent,  No.  498,196,  for  an  improyement  In  railroad  switch 
stands  of  the  Mansfield  type,  which  consists  in  placing  the  crank  which 
moves  the  connecting  rod  on  the  target  shaft  below  the  segment  gear, 
but  within  the  case,  for  the  purpose  of  breaking  the  force  of  the  wheel 
thrust  of  cars  against  the  gearing  when  the  switch  is  operated  automat- 
ically, is  not  infringed  by  a  switch  stand  in  which  the  crank  is  placed 
on  the  end  of  the  target  shaft  extended  below  the  casing  for  the  sole 
purpose  of  allowing  the  gearing  to  be  completely  inclosed  by  the  case, 
and  thus  protected  from  clogging  by  sand  or  snow. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  133  Fed.  730.    See,  also,  134  Fed.  889. 

Walter  C.  Pusey  and  Joshua  Pusey,  for  appellant. 
Philip  C.  Dyrenforth,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 
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DALLAS,  Circuit  Judge.  Patent  No.  498,196,  dated  May  23,  1893, 
was  issued  to  Axel  A.  Strom,  assignor,  etc.,  for  an  improvement  in 
switch  stands  of  the  class  of  which  the  "Mansfield  switch  stand"  is 
typical,  and  that  stand  is  described  in  the  opinion  of  the  court  below 
as  follows: 

"The  Mansfield  stand  consists  of  a  case  and  base  Inclosing  the  segment 
gear,  a  vertical  target  shaft,  upon  which  a  horizontal  segment  gear  la  rigidly 
fixed,  and  which  meshes  with  a  vertical  gear  fixed  to  a  horizontal  bar  extend- 
ing back  and  out  of  the  case,  to  which  Is  attached  an  arm  weighted  at  the 
end.  The  stand  is  bolted  firmly  to  the  ties  outside  the  track.  The  connect- 
ing rod  is  plvotally  connected  to  the  lateral  extension  upon  the  horizontal 
segment  gear,  designated  the  crank  lug  on  segment  gear,'  and  at  the  other 
end  It  is  secured  In  the  usual  manner  of  connecting  rods  to  the  rail  of  the 
point  or  split  switch  that  is  to  be  operated.  The  switch  Is  operated  either 
by  hand  by  an  attendant,  or  automatically.  When  by  the  former,  he  raises 
the  weighted  arm  and  throws  it  over  to  the  opposite  side,  in  which  operation 
it  describes  a  half  circle  of  180**.  This  turning  of  the  weighted  arm  turns 
the  arm  shaft,  and  with  it  the  vertical  gear,  through  a  half  circle,  and,  by 
reason  of  the  relative  radii  of  the  vertical  gear  and  horizontal  gear,  It  moves 
the  latter  through  an  arc  of  90**.  The  segment  gear  being  rigidly  fixed  to  the 
target  shaft,  the  latter,  and  with  it  the  target  shown  toward  its  upper  end, 
is  correspondingly  turned  through  an  arc  of  90**.  Manifestly,  therefore,  the 
turning  of  the  weighted  arm  in  a  half  circle,  which  turns  the  segment  gear 
through,  an  arc  of  90**,  draws  the  connecting  rod,  attached  to  this  segment 
gear,  with  It  and  thus  shifts  the  switch  rail  to  which  the  connecting  bar 
is  secured.  To  reset  the  switch  it  is  only  necessary  to  return  the  weighted 
arm  to  its  original  position.  Secondly,  should  the  switch  be  set  against  a 
train  passing  through  trailing,  and  no  attendant  to  turn  the  switch,  it  Is  in- 
tended to  be  operated  automatically  by  the  foremost  wheels  of  a  locomotive 
or  car  passing  through  the  switch.  In  this  event  the  flange  of  the  wheel 
strikes  the  switch  rail,  and  thrusts  it  over  against  the  stock  rail  with  a  force 
measured  by  the  speed  of  the  train.  The  blow  struck  by  the  wheel  against 
the  rail  is  transmitted  by  the  connecting-rod  directly  to  the  crank  lug ;  the  seg- 
ment is  turned  by  the  thrust  through  an  arc  of  90^ ;  and  the  vertical  beveled 
gear,  and  with  it  the  arm  shaft  and  weighted  arm,  is  thrown  over  through 
an  arc  of  IbO-." 

In  aid  of  this  description  a  drawing  of  the  Mansfield  stand  is  here  in- 
serted: 
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In  this  drawing  A  is  the  case,  B  is  the  base,  C  is  the  target  shaft,  D  is 
the  switch-rod  connecting  bar,  E  is  the  segment  gear  on  shaft  C,  £'  is 
the  gear  on  shaft  F,  F  is  the  shaft  having  the  weighted  arm  or  lever  G, 
and  C  is  the  crank  lug  on  segment  gear. 

The  claims  of  the  Strom  patent  (all  of  which  the  Circuit  Court  held 
to  be  valid,  and  to  have  been  infringed  by  the  appellant)  are  as  follows : 

"(1)  In  a  switch-stand,  the  combination  with  the  casing  of  a  rotary-shaft 
iiaving  a  crank-section  at  which  to  connect  the  switch-bar,  a  gear,  E,  fastened 
to  said  shaft  at  a  point  t>eyond  its  crank-section  where  the  springy  quality 
of  said  shaft  between  the  gear  and  crank  may  play,  and  a  shaft,  F,  carrying  a 
gear,  E',  meshing  with  the  gear,  B,  and  a  weighted  arm,  G,  substantially  as  and 
for  the  purpose  set  forth. 

**(2)  In  a  switch-stand,  the  combination  with  the  casing  of  a  vertical  rotary 
target-shaft  having  a  crank-section  at  which  to  connect  the  switch-bar,  a  gear, 
B,  fastened  to  said  shaft  at  a  point  above  its  crank-section  where  the  springy 
quality  of  said  shaft  below  the  gear  may  play,  and  a  shaft,  F,  carrying  a 
gear,  E',  meshing  with  the  gear,  B,  and  a  weighted  arm,  G,  substantially  as 
and  for  the  purpose  set  fortlL 

"(3)  In  a  switch-stand,  the  combination  with  the  casing  of  a  base,  B,  a 
Terticai  rotary  target-shaft  having  a  crank-section  at  which  to  connect  the 
switch  bar,  a  gear,  E,  fastened  to  said  shaft  at  a  point  above  its  crank-section 
where  the  springy  quality  of  said  shaft  below  the  gear  may  play,  a  shaft,  h\ 
carrying  a  gear,  E',  meshing  with  the  gear,  E,  and  a  weighted  arm,  G,  and 
stops,  m,  on  the  base  in  the  path  of  the  weighted  arm  at  opposite  sides  of  the 
shaft,  F,  substantially  as  and  for  the  purpose  set  forth.*' 

It  is  not  necessary  to  examine  these  claims  in  detail,  for,  from  the 
specification,  and  from  the  testimony  of  Strom  himself,  it  plainly  ap- 
pears that  his  entire  invention  (if  he  made  one)  was  based  upon  the 
hypothesis  that  there  was  "a  degree  of  springiness"  in  the  Mansfield 
target  shaft  which  could  be  utilized  to  obviate  the  breaking  and  wearing 
of  parts,  which,  as  he  asserted,  had  resulted  from  the  stands  being  so 
constructed  that — 

"The  full  force  of  any  excessive  wheel-thrust  against  the  switch  is  transmitted 
through  the  connecting-rod,  not  only  to  the  crank  on  the  target-shaft,  but  also 
to  the  gear  connection  thereof  with  the  weighted  arm." 

To  this  transmission  of  force  to  the  gear  connection  he  imputed  the  dis- 
advantages which  he  ascribed  to  the  Mansfield  construction,  and  to  the 
prevention  or  mitigation  of  such  transmission  he  accordingly  directed 
his  attention.  He  supposed,  or,  as  is  said  in  appellee's  brief,  he  "dis- 
cerned, that  the  evil  lay  in  having  the  crank  made  as  a  part  of  the  seg- 
ment gear,"  and  this  evil  he  proposed  to  eradicate  (as  is  stated  in  the 
specification)  "by  providing  the  crank  as  a  section  in  the  vertical  tar- 
get shaft,  and  providing  thereon,  for  co-operation  with  a  beveled  gear 
on  the  rotary  horizontal  shaft  carrying  the  weighted  arm,  a  gear  or  gear 
segment,  secured  on  the  target  shaft  so  far  above  the  crank  section  there- 
in as  to  allow  for  a  degree  of  springiness  in  the  shaft  below  the  gear 
thereon  which  will  tend  to  take  up  any  excessive  wheel-thrust  transmit- 
ted to  the  crank  from  the  switch  through  the  connecting-rod,  and  thus 
shield  the  gear  from  the  effect  thereof."  In  short  tliMS  stand  of  the 
patent  differs  from  the  old  Mansfield  stand  only  in  that,  for  the  crank  of 
the  latter,  a  "crank  section"  in  the  target  shaft  is  substituted,  and  this 
section  is  formed,  not  on  the  segment  gear,  but  at  some  undefined  dis- 
141 F.— 7 
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tancc  therefrom,  "where  the  springy  quality  of  said  shaft  between  the 
gear  and  crank  may  play."  Fig.  3  of  the  patent,  which  makes  this 
quite  apparent,  is  here  reproduced: 


In  this  figure  A  is  the  case,  B  is  the  base,  C  is  the  target  shaft,  C*  is 
the  crank-section,  D  is  the  switch-rod  or  connecting  bar,  E  is  a  beveled 
gear,  which  extends  from  a  collar,  at  which  it  surrounds  and  is  secured 
upon  the  target  shaft  near  the  top  of  the  casing,  and  F  is  a  horizontal  ro- 
tary shaft  carrying  inside  the  casing,  in  mesh  with  the  gear,  E,  a  bevel- 
ed gear,  E^. 

It  is  not  requisite  to  pass  upon  the  validity  of  this  patent,  and  there- 
fore we  need  not  determine  whether  the  target-shaft  of  a  switch-stand  is 
really  endowed  with  a  springy  quality  capable  of  performing  the  service 
which  Strom  assigned  to  it,  or  whether,  if  it  is,  there  was  in  fact  any 
such  defect  in  the  Mansfield  structure  as  the  patent  assumes,  and  for 
which,  if  there  was,  it  supplied  a  remedy.  But  it  is  clear,  at  least,  that 
the  monopoly  which  was  granted  (whether  properly  or  not)  has  not  been 
invaded  by  the  appellant.  Its  stand  does  not  have  a  crank  section,  but  a 
crank,  and  that  is  placed  where  it  is,  not  for  the  purpose,  nor  with  the 
effect,  of  utilizing  any  springy  quality  (actual  or  supposed)  of  the  target 
shaft,  but  to  permit  a  wholly  distinct  and  manifestly  useful  object  to  be 
accomplished.  It  is  the  Mansfield  stand,  modified  only  by  extending  its 
target  shaft  through  the  bottom  of  the  case,  and  putting  its  crank  on  the 
free  end  of  the  extension ;  and  this  modification,  as  the  evidence  shows, 
is  intended  to,  and  does,  provide  a  switch-stand  in  which  the  se^^ment 
gear  and  pinion  may  be  completely  inclosed,  and  thus  protected  from 
clogging  by  snow,  sand,  or  rubbish.     No  such  end  was  contemplated  by 
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Strom,  nor  would  the  means  he  disclosed  have  attained  it.  The  several 
figures  of  the  patenfi  all  exhibit  an  organism  having  the  crank-section 
within  the  "case  or  housing  for  the  internal  mechanism/'  in  which  there 
is,  and  must  be,  an  opening  for  the  passage  and  play  of  the  switch  con- 
necting rod ;  and  the  statement  of  the  specification  that  the  gear  "is  re- 
moved as  far  as  possible  above  the  crank-section"  obviously  means  that 
those  parts  are  to  be  as  widely  separated  as  the  dimensions  of  the  case, 
in  which  both  are  contained,  will  permit.    As  the  court  below  observed : 

'The  patent  in  suit,  or  tlie  Strom  patent,  places  tlie  crank  below  the  seg- 
ment gear,  but  inside  the  case." 

And  this  the  appellant  has  not  done,  and  could  not  have  done  with- 
out defeating  the  object  it  had  in  view.  We  are  convinced  by  the 
proofs,  not  only  that  the  alleged  infringing  construction  was  in  good 
faith  contrived  to  render  the  production  of  a  closed  case  practicable,  but 
also  that  it  does  not  even  incidently  bring  into  serviceable  action  any 
springy  quality  that  the  target-shaft  may  possess.  The  crank  is  not  pla- 
ced as  far  as  possible  from  the  gear,  but  as  near  to  it  as,  iw  view  of  the  ex- 
tension of  the  shaft  below  the  casing,  it  can  be  placed ;  and  in  this  con- 
nection it  is  worthy  of  note  that  to  his  crank-section  (which,  as  we  have 
said,  the  appellant's  device  does  not  have)  the  patentee  attributed  a  ma- 
terial share  of  the  springiness  which  he  ascribed  to  the  shaft  as  a  whole. 
In  his  specification  he  said : 

"In  case  the  force  of  the  thrust  of  the  wheel  against  the  switch  is  excessive. 
Instead  of  Its  being  exerted'  fully  against  the  teeth  of  the  gears,  E  and  E',  with 
the  danger  of  breaking  them  or  so  wearing  them  as  to  impair  their  oi^eration, 
the  excess  will  be  taken  up  by  the  spring  in  the  crank  section,  C,  and'  portion 
of  the  target  shaft  between  it  and  the  gear,  E,  thereby  saving  the  gears." 

The  substance  of  the  whole  matter,  then,  appears  to  be  that  to  facili- 
tate a  useful  object,  which  was  neither  contemplated  nor  effected  by 
Strom,  the  appellant  has  removed  the  crank  of  the  Mansfield  stand 
from  the  interior  to  the  exterior  of  the  case,  and  in  doing  so  has  neces- 
sarily detached  it  from  the  gear ;  and,  if  this  had  not  been  done  before,  it 
would  be  difficult,  we  think,  to  sustain  a  patent  which,  being  rightly 
construed,  would  inhibit  it.  But  it  had  been  done  before.  In  a  drawing 
accompanying  the  German  patent  to  Schrnidt,  issued  June  5,  1888,  for 
a  "self-acting  switch,"  there  is  shown,  and  as  we  perceive  it,  quite  plain- 
ly, a  thorough  and  absolute  separation  of  the  crank  from  the  gear,  and 
whether,  by  reason  thereof,  any  springy  quality  of  the  shaft  was  brought 
into  useful  operation,  we  need  not  inquire,  for  the  means  to  that  end 
which  the  patent  in  suit  provides — the  separation  of  the  parts — is  in  the 
Schmidt  drawing  represented  to  be  about  as  great  in  point  of  distance  as 
in  the  stand  of  the  appellant,  and  might,  of  course,  have  been  made  even 
greater.  And  the  testimony  of  the  witness  Parsons  upon  this  point 
seems  to  us  to  be  no  less  important.  The  learned  judge  of  the  Circuit 
Court  thus  summarized  it : 

"He  testified  that  they  had  made  another  pattern  of  stand,  the  same  as  de- 
fendants alleged  infringing  stand,  prior  to  1800.  and  st.nted  that,  while  manu- 
facturing the  old  form  of  Mansfield  stand  by  the  old  company,  they  had  00- 
^f$ion  several  times  to  furnish  stands  with  the  crank  below  the  case.  In  order 
that  the  stand  could  be  placed  so  that  the  switch-connecting  rod  could  be  coh- 
ered or  brought  below  the  surface  of  station  platforms,  and  that  this  was 
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done  by  Blmply  making  the  target-shaft  longer,  with  a  crank  on  the  lower 
end  of  the  shaft  beneath  the  case,  leaving  the  segment  gear  and  pinion  In  the 
same  position  as  in  the  Mansfield  stand.  The  aperture  in  the  stand  was 
generally  left  open,  bat  upon  oue  occasion  it  was  closed ;  and  further  claims 
that  at  that  time  no  importance  was  attached  to  ptaciug  the  cruuk  ui)ou  the 
target-shaft;  that  later  on  the  Lake  Shore  had  experienced  a  great  deal  of 
trouble  by  stands  becoming  clogged  with  sand  in  the  summer  time  and  snow 
in  the  winter  time,  and  that  led  the  defendant  company  to  get  up  another  pat- 
tern of  frame  adopted  for  inclosing  the  gear,  having  a  crank  below  the  case 
on  the  proper  level  for  attachment  to  the  switch  connecting  rod." 

This  testimony  is  not  incredible.  It  was  not  contradicted.  The  wit- 
ness who  gave  it  was  not  impeached.  It  appears  not  to  have  been 
doubted  that  the  stands  he  mentioned  had  in  fact  been  made  and  used ; 
but,  because  the  learned  judge  was  "not  convinced  that  the  witness  was 
certain  as  to  his  dates,"  this  evidence  was  wholly  disregarded.  We, 
however,  are  of  opinion  that  it  was  entitled  to  consideration,  and  that 
it  should  have  been  accepted  as  showing,  at  least,  that  upon  no  admis- 
sible construction  of  the  patent  in  suit  could  the  charge  that  the  appel- 
lant's switch-stand  infringed  it  be  sustained.  Mr.  Parsons  was  the 
superintendent  of  the  defendant  company,  but  the  story  he  told  was  in- 
herently probable,  and  we  find  nothing  in  this  record  which  would  jus- 
tify a  suspicion  that  he  did  not  intend  to  testify  candidly;  and,  while  it 
is  undoubtedly  true  that  evidence  of  prior  use  should  be  clear  and  con- 
vincing, we  see  no  reason  to  doubt  that  he  was,  as  he  said  he  was,  en- 
abled to  fix  the  times  when  the  stands  he  described  were  made,  by  rela- 
tion to  the  happening  of  the  other  events  to  which  he  referred,  and  about 
which  it  is  extremely  unlikely  he  could  have  been  mistaken. 

Having  reached  the  conclusion  that  the  Circuit  Court's  finding  of  in- 
fringement was  erroneous,  its  decree  is  reversed,  and  the  cause  will  be 
remanded  to  that  court,  with  direction  to  enter  a  decree  dismissing  the 
bill  of  complaint,  with  costs. 
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BULLOCK  BLEGTRIO  MFQ.  CO.  et  al.  T.  CROCKEBr-WHEBliBR  CO. 

(Circuit  Court,  D.  New  Jeraey.    September  19,  1906.) 

L  Patents — License — Constbuction  of  Contbaot. 

A  license  contract,  giving  defendant  the  right  to  use  certain  Inventions 
made  by  complainant,  construed,  and  held  to  expressly  except  therefrom 
the  invention  covered  by  the  patent  In  suit 

2.  Same — Anticipation — Evidence  of  Date  of  Invention. 

Declarations  of  a  patentee  relating  to  his  Invention,  accompanied  by  de- 
scriptions thereof,  and  made  before  his  application  for  a  patent  was  filed, 
are  competent  evidence  to  carry  the  date  of  his  Invention  back  to  the  time 
when  they  were  made. 

&  Same — VAi.rorrT — Effect  of  Cancellation  of  Claim. 

The  cancellation  of  a  claim  In  an  application  for  a  patent,  while  It  is 
pending  In  the  Patent  Office,  does  not  affect  the  validity  of  a  retained 
claim  which  is  substantially  the  same,  although,  if  susceptible  of  two  con- 
structions, it  will  not  be  so  construed  as  to  cover  the  canceled  claim. 

4.  Same — Infiunoement — Electrical  Distribution. 

The  Leonard  patent.  No.  478,344,  for  a  system  of  electrical  distribution, 
discloses  Invention,  and  was  not  anticipated  by  the  Smith  patent,  No. 
471,063,  which,  although  prior  in  date  and  time  of  application,  is  based 
on  an  invention  made  at  a  later  date  than  that  of  Leonard.  Also  held 
infringed  as  to  claims  1.  2,  4,  8,  and  9. 

In  Equity.    Suit  for  infringement  of  patent    On  final  hearing. 
See  121  Fed.  200. 

M.  B.  Phillipp  and  Clifton  V.  Edwards,  for  complainants. 
Charles  E.  Mitchell,  Herbert  Noble,  and  Thomas  Ewing,  Jr.,  for 
defendant. 

LANNING,  District  Judge.  The  complainants  seek  an  injunction 
to  restrain  the  defendant  from  an  alleged  infringement  of  patent  No. 
478,344,  granted  to  the  complainant  Harry  Ward  Leonard  July  6, 
1892,  of  which  he  is  the  present  owner,  and  under  which  the  other 
complainant,  Bullock  Electric  Manufacturing  Company,  claims  to  be 
sole  licensee.    The  defenses  are  that  the  defendant  has  a  license  to  I 

do  the  acts  complained  of  under  a  contract  between  Leonard  and  it 
dated  May  5,  1896,  that  the  patent  is  invalid,  and  that  the  defendant  j 

does  not  infringe. 

First,  as  to  the  alleged  license.    This  defense  was  set  up  by  a  plea  j 

to  the  bill,  and,  on  a  replication  thereto  and  proofs,  was  overruled  by 
the  late  Judge  Kirkpatrick,  whose  opinion  will  be  found  in  126  Fed.  j 

375.    His  order  overruling  the  plea  provided  that  the  defendant  "have 
leave  to  file  such  answer  as  it  may  be  advised  on  or  before  rule  day  in  | 

January,  1904.'*    Under  the  supposed  authority  of  this  provision  this  ' 

defense  is  now  presented  a  second  time,  and  the  defendant  requests  the 
court  to  consider  it,  because,  it  is  said : 

**New  matter  has  beep  Introduced  into  the  present  Record  that  was  not  be- 
fore Judge  Kirkpatrick,  and  therefore  the  question  as  to  whether  the  de- 
fendant is  licensed  under  the  patent  in  suit  should  be  considered  and  deter- 
mined in  view  of  the  further  light  thrown  upon  the  proper  construction  of  the 
license.** 
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Waiving  the  question  concerning  the  regularity  of  such  practice,  I 
have  complied  with  the  request.  The  contract  of  May  6,  1896,  recites 
that  the  Crocker- Wheeler  Electric  Company,  then  the  owner  of  certain 
applications  for  patents  specifically  described  in  the  recitals,  had  by  an 
agreement  of  that  date  assigned  those  applications,  and  the  patents 
to  be  obtained  thereon,  to  the  complainant  Harry  Ward  Leonard,  and 
that  Leonard  was  then  the  owner  of  certain  other  patents  and  applica- 
tions for  patents,  also  specifically  described  in  the  recitals,  amongst 
which  latter  were  mentioned: 

"No.  463,802  for  electrical  transmission  of  power,  granted  to  said  Harry 
Ward  Leonard  November  24,  1891 ;  ♦  ♦  ♦  No.  476,544  for  a  system  of  elec- 
trical distribution,  granted  to  said  Harry  Ward  Leonard  June  7,  1892 ;  and  No. 
478,344,  for  a  system  of  electrical  distribution,  granted  to  the  said  Harry  Ward 
Leonard  July  5,  1892." 

After  its  recitals,  the  agreement  proceeds  thus: 

"Now,  therefore,  in  consideration  of  the  said  assignment  of  the  said  Crock- 
or-Wheeler  Electric  Company  to  the  said  H.  Ward  Leonard,  the  undersigned, 
the  said  H.  Ward  Leonard,  grants  to  the  said  Crocker- Wheeler  Electric  Com- 
pany a  nonexclusive,  nonassignable  license,  without  limitation  or  condition 
or  royalty  to  be  paid  by  It  or  the  purchasers  of  the  apparatus,  except  as  here- 
inafter specified,  to  make,  use,  sell,  and  practice  for  the  regulation  or  control 
of  dynamo  electric  machinery,  for  the  purpose,  except  respecting  patent  No. 
478,:}44,  of  regulating  or  controlling  electric  motors  of  its  own  manufacture, 
and  for  no  other  purpose,  except  as  hereinafter  provided  In  section  1,  page  4, 
throughout  the  United  States  and  the  territories  thereof,  any  of  the  in- 
veiitious  aforesaid,  whether  assigned  by  the  said  Crocker-Wheeler  Electric 
Company  to  the  said  Leonard,  or  already  owned  by  him,  the  said  license  being 
j^lven  under  the  aforesaid  applications  and  patents,  and  any  patents,  reissues, 
or  extensions  which  may  be  hereafter  granted  upon  the  said  inventions,  or 
liny  of  them,  for  the  full  term  or  terms  of  the  said  patents,  reissues,  and  ex- 
tensions." 

By  Judge  Kirkpatrick's  construction  of  this  contract  it  was  held  that 
the  license  thereby  granted  did  not  include  patent  No.  478,344.  The 
*'new  matter"  now  presented  is  a  tripartite  agreement  dated  April  27, 
1896,  and  executed  by  Harry  Ward  Leonard,  the  Crocker-Wheeler 
Electric  Company,  and  Otis  Bros.  &  Co.  By  this  agreement  it  was 
declared  that,  "if  this  contract  can  be  consummated  within  one  month, 
the  Crocker-Wheeler  Company  will  assign  all  applications  and  in- 
ventions of  Granville  T.  Woods  assigned  to  it,  to  H.  Ward  Leonard, 
provided  that  the  said  Woods  shall  consent  thereto  in  writing  for  the 
cash  sum  of  $2,400,  or  less,  in  lieu  of  all  sums  and  other  considerations 
which  are  due  or  may  become  due  to  him  as  royalties  or  otherwise 
under  a  certain  contract  between  him  and  the  Crocker- Wheeler  Com- 
pany dated  October  6,  1895."  The  agreement  further  declared  that, 
subject  to  its  conditions,  Leonard  would  give  to  the  Crocker- Wheeler 
Electric  Company  "a  nonassignable,  nonexclusive  license  without  roy<d- 
ty  and  without  limit  to  the  extent  of  the  employment  thereof  by  the 
said  Crocker- Wheelej  Company,  and  its  successor  or  successors  in  busi- 
ness, to  make,  use,  and  sell  any  of  the  inventions  covered  by  the  exist- 
ing patents  or  applications  to  the  said  H.  Ward  Leonard,"  etc.  The 
final  paragraph  of  the  agreement  is  as  follows: 
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"And  this  agreement  is  further  conditioned  on  the  said  Woods  agreeing  to 
transfer  to  the  said  Leonard  all  records  relating  to  the  matter  in  controversy 
In  certain  Interferences  relating  to  motor  regulations  now  In  possession  of  the 
Crocker- Wheeler  Ck)mpan7,  or  its  attorneys,  or  of  the  said  Woods,  and  on 
the  said  Woods  agreeing  not  to  set  up  any  date  i)rior  to  the  date-of  the  transfers 
made  to  H.  Ward  Leonard  in  pursuance  of  this  agreement  in  any  controversy 
relating  to  motor  regulations." 

That  this  language  was  broad  enough  to  require  Leonard  to  include 
in  his  license  to  the  Crocker- Wheeler  Electric  Company  his  patent  No. 
478,344,  upon  the  performance  of  the  conditions  precedent  in 'the 
agreement  mentioned,  is  clear.  But  the  proofs  show  that;  Woods  never 
agreed  to  what  the  conditions  called  for.  Furthermore,  a  comparison 
of  the  two  agreements  of  April  27,  1896,  and  May  5,  1896,  discloses 
such  material  differences  between  them  as  to  dispel  the  idea  that  the 
later  agreement  was  intended  by  the  parties  to  it  to  be  a  carrying 
out  of  the  former  agreement.  The  agreement  of  May  5,  1896,  must 
therefore  be  construed  in  the  light  of  the  evidence  that  was  before 
Judge  Kirkpatrick.  I  concur  in  his  construction  that  that  agreement 
does  not  include  a  license  to  use  patent  No.  478,344. 

The  defendant  also  contends  that  it  is  entitled  to  do 'the  acts  com- 
plained of  as  licensee  under  Leonard's  patents,  { Nosj  463,802  and 
476,544,  both  of  which  it  is  clearly  entitled  to  use  uhder  ;the  agreement 
of  May  5,  1896.  But,  in  view  of  the  fact  that  by  the  construction 
above  given  the  patent  in  suit  is  expressly  excluded  from  the  list  of 
patents  to  which  the  license  applies,  the  contention,  if  the  patent  in  suit 
is  to  be  deemed  a  valid  one,  cannot  be  sustained. 

The  second  defense  is  that  the  patent  in  suit  is  invalid..  In  the 
specification  of  this  patent  Leonard  says : 

"My  invention  relates  in  part  to  the  operation  and  regulation  of  electric 
motors.  In  my  application  filed  Ajigust  14,  1891,  serial  No.  402,651*'  (for  which 
patent  No.  463,802  was  granted  on  November  24,  1891,  being  the  same  date  on 
which  the  application  for  the  patent  in  suit  was  signed  and  sworn  to,  though 
it  was  not  filed  until  November  27,  1891).  "I  have  set  forth  a  method  of  oper- 
ating electric  motors  at  any  speed  or  any  torque  desired,  and  at  the  same 
^ciency  under  all  conditions;  such  method  consisting  generally  in  maintain- 
ing the  field  magnet  of  the  motor  at  a  constant  strength  and  varying  the  volts 
on  the  armature  circuit  to  vary  the  speed*  and  the  amperes  on  such  circuit  to 
vary  the  torque.  One  object  of  my  present  invention  is  to  enable  this 
method  to  be  carried  out  without  varying  the  electro-motive  force  of  the 
generator  which  forms  the  source  of  supply  fbr  the  system  of  conductors  with 
which  the  motor  armature  is  connected,  and  also  witjtiout  the  necessity  of  em- 
ploying an  intermediate  motor  and  generator,  as  was  the  case  in  the  appli- 
cation referred  to,  when  the  motor  was  supplied  from  a  system  of  conductors 
of  constant  electro-motive  force.  I  thus  avoid  the  loss  due  to  the  successive 
transformations  of  energy,  and  also  save  the  cost  of  the  intermediate  trans- 
forming devices.  To  accomplish  this,  I  make  use  of  a  system  of  distribution 
in  which  there  are  three  or  more  conductors,  between  each  of  the  different 
pairs  of  which  are  maintained  different  electro-motive  forces,  and  I  so  arrange 
the  motor  and  suitable  switching  or  connecting  devices  that  the  motor  arma- 
ture may  be  connected,  b^tweoi  the  different  pairs,  of  conductors,  whereby 
two  €fr  more  different  electro-motive  forces  are  obtained  at  its  armature 
terminals ;  the  field  magnet  of  the  motor  being  so  arranged  and  connected  as 
to  be  maintained  at  a  constant  strength." 
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Figure  1  of  the  patent  will  serve  to  illustrate  its  general  features. 
It  is  as  follows : 


In  his  specification  the  patentee  describes  this  figure  as  follows: 

"Referring  first  to  Fig.  1,  A,  Ai,  and  Aa  are  three  dynamo-electric  machines 
of  constant  difTerence  of  potential,  all  run  by  the  same  engine  or  prime  motor 
B.    The  three  dynamos  have  their  like  terminals  connected  to  a  common  con- 
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ductor,  C  while  each  has  its  other  terminal  connected  to  an  independent  con- 
diictor,  Gi,  C^,  or  G*.    These  three  generators  are  preferably  constructed  so 
tbat  each  has  a  different  electro-motive  force.    For  instance,  A  may  be  of  02.5 
Toits,  Ai  of  187,  and  A'  of  437  volts.    D  is   an   electric  motor  whose  field 
mapiet  \s  wound  for  the  full  difference  of  potential  of  437  volts,  and  is  con- 
nected between  conductors  G  and  G>,  so  that  it  receives  a  practically  constant 
electro-motive  force  and  is  maintained  at  practically  a  constant  strength.    It 
is  evident,  however,  that  the  field  magnet  may  be  wound  for  and  connected 
between  the  common  conductor  and  any  one  of  the  other  conductors.    The 
armature  terminals  of  the  motor  are  connected,  respectively,  with  the  arms, 
a,  a^  of  a  switch,  B,  which  arms  are  Insulated  from  each  other  and  are  mov- 
able indepoidently.    Arm  a  moves  over  the  four  contact  blocks,  1,  2,  3,  4, 
which  are  electrically  connected,  respectively,  with  the  four  conductors,  C,  Gi, 
CJ,  and  G».    Arm  ai  moves  over  contacts,  5,  0,  7,  8,  connected,  respectively, 
with  the  same  conductors.    It  will  be  seen  that  in  the  position  of  the  switch 
arms  shown  there  is  no  difference  of  potential  at  the  motor  terminals,  both 
being  in  connection  with  conductor  G^ ;   but  by  moving  the  switch  arms  upon 
the  contact  blocks  various  differences  of  potential  may  be  obtained.    Thus,  if 
the  armature  is  connected  between  G  and  G^  (that  is,  with  the  switch  arms  on 
blocks  2  and  5,  or  6  and  1)  the  armature  will  receive  only  the  62.5  volts  of 
generator  A ;  If  between  G  and  G*  (that  is,  blocks  5  and  3,  or  1  and  7)  there  is 
obtained  the  187  volts  of  generator  A^ :  or.  if  between  G  and  G*  (blocks  5  and 
i  or  1  and  8),  there  is  obtained  the  electro-motive  force  of  A2,  or  437  volts. 
Oonnecting  between  G^  and  G^  (blocks  6  and  3,  or  2  and  7)  gives  the  differ- 
ence between  A  and  A^,  or  125  volts.    Between  Ga  and  G*  is  the  difference 
between  Ai  and  A2,  or  250  volts :  or  between  Gi  and  G»  j^ves  437-— 62.5==375 
rolt&    I  am  thus  enabled  to  obtain  by  the  manipulation  of  the  switch  any  one 
of  the  following  voltages  at  the  motor-armature  terminals,  viz.,  62.5,  125,  187, 
1^,  375,  or  437  volts,  and  each  of  these  may  be  obtained  in  either  direction, 
80  that  the  motor  may  be  reversed  and  run  in  either  direction  at  any  one  of 
the  different  speeds  which  are  attainable  by  these  variations  of  electro-motive 
force.    It  will  be  understood  that  when  the  electro-motive  force  of  one  gen- 
erator is  opposed  to  that  of  the  other  the  weaker  generator  is  run  as  a  motor 
and  assists  the  prime  motor  in  the  operation  of  the  other  generator." 

It  will  be  observed  that  the  four-wire  system  above  shown  gives 
SIX  different  speeds.  A  three-wire  system  will  give  but  three  different 
speeds.  A  five-wire  system  will  give  ten  different  speeds.  The  num- 
ber of  speeds  is  ascertained  by  multiplying  the  number  of  wires  by  the 
number  of  wires  less  one  and  dividing  the  product  by  2.  The  six  dif- 
ferent speeds  of  the  four-wire  system  above  described  are  shown  in  the 
following  figure : 
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The  great  advantage  of  such  a  system  of  electric  distribution,  es- 
pecially in  machine  shops  where  tools  are  required  to  be  operated  at 
varying  speeds,  is  apparent.  The  defendant  contends,  however,  that 
the  patent  in  suit  is  anticipated  by  patent  No.  455,454,  granted  July  7^ 
1891,  to  Edwin  Wilbur  Rice,  Jr.  That  is  a  patent  for  an  improvement 
in  electric  railways.    But  it  is  shown  by  Messrs.  Wagner  and  Kennel- 
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ly,  two  expert  witnesses  for  the  complainant,  to  fall  far  short  of  em- 
bodying the  distinguishing  features  of  the  patent  in  suit.  Professor 
Kennelly  says : 

"The  Rice  patent  is  for  an  electric  railway  motor  system  employing  four 
conductors.  These  motors  are  series  motors,  or  are  not  shunt  motors  such  as 
are  set  forth  in  the  patent  in  suit.  Moreover,  only  three  different  voltages  are 
obtainable  by  the  method  indicated  in  the  Rice  patent;  that  is  to  say,  one 
motor  terminal  Is  permanently  connected  to  one  conductor,  and  the  possible 
combinations  of  the  systems  are  limited  to  the  changes  that  can  be  made  in  the 
connection  of  the  other  terminal.  These  changes  are  three  in  number,  or  one 
less  than  the  number  of  wires ;  whereas,  in  the  Leonard  system  the  fieid  wind- 
ings of  the  motors  would  be  permanently  connected  to  one  pair  of  wires,  and 
both  of  the  armature  terminals  would  be  capable  of  connection  to  any  of  the 
four  wires  in  appropriate  combinations  so  as  to  obtain  six  different  voltages 
and  speeds.  The  Rice  system  would  require  seven  wires  to  obtain  as  many 
voltages  and  speeds  as  the  Leonard  system  of  the  patent  In  suit  obtains  with 
four  wires." 

The  Smith  patent.  No.  471,063,  is  also  referred  to  by  the  defendant's 
expert  witnesses  as  an  anticipation  of  the  patent  in  suit.  The  ap- 
plication for  this  patent  was  filed  November  11,  1891,  16  days  be- 
fore Leonard  filed  his  application  for  the  patent  in  suit,  and  was 
granted  March  15,  1892,  while  IvConard's  patent  was  not  granted  until 
July  5,  1892.  If  the  Leonard  patent  is  not  defeated  by  the  Smith 
patent,  it  seems  unnecessary  to  refer  to  any  of  the  other  patents  men- 
tioned as  anticipations  of  the  Leonard  patent ;  for  the  defendant's  wit- 
ness Mr.  Eyre  says  that  he  knows  of  no  patent  prior  to  that  of  Smith 
which  discloses  a  multiple-wire  system  of  distribution,  a  shunt  motor 
(or,  as  he  prefers  to  call  the  motor  described  in  the  Leonard  and  Smith 
patents,  a  separately  excited  motor),  and  means  for  changing  the  con- 
nection of  the  motor  from  one  of  the  wires  of  the  system  to  another 
to  vary  the  speed  of  the  motor.  Both  the  Leonard  and  Smith  patents 
disclose  this  method  of  controlling  the  speed  of  motors.  That  it  in- 
volves invention  seems  clear.  In  Loom  Co.  v.  Higgins,  105  U.  S.  591, 
26  L.  Ed.  1177,  Justice  Bradley  said: 

**It  may  be  laid  down  as  a  general  rule,  though  perhaps  not  an  invariable 
one,  that,  if  a  new  combination  and  arrangement  of  known  elements  produce 
a  new  and  beneficial  result  never  attained  before,  it  is  evidence  of  invention." 

The  question  on  this  branch  of  the  case  therefore  is :  Was  Leonard 
or  Smith,  in  contemplation  of  the  law,  the  original  or  first  inventor? 
The  same  question  is  presented  in  the  case  of  Otis  Elevator  Company 
V.  Bullock  Electric  Manufacturing  Company,  in  which  the  patent  in 
suit  is  the  Smith  patent.  That  case  was  argued  with  this  case  on  much 
the  same  proofs.  Smith  and  Leonard  were  examined  in  both  cases, 
and  the  question  will  be  disposed  of  in  this  case. 

In  its  answer  to  the  bill  of  complaint  the  defendant  alleges,  upon 
information  and  belief,  that: 

**The  said  letters  patent  to  Harry  Ward  Leonard,  if  construed  so  broadly  as 
to  cover  and  embrace  any  apparatus  made,  sold,  or  used  by  this  defendant,  are 
Invalid  because  the  same  were  surreptitiously  and  unjustly  obtained  by  the 
said  Harry  Ward  Leonard  for  what  was  Invented  In  fact  by  another,  to  wit, 
Rudolph  C.  Smith  of  Yonkers,  county  of  Westchester  and  state  of  New  York, 
who  was  using  reasonable  diligence  in  adapting  and  perfecting  the  same." 
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In  my  judgment  the  defendant's  proofs  fail  to  support  this  allega- 
tion. The  earliest  date  that  Mr.  Smith  satisfactorily  fixes  for  the  dis- 
closure of  his  invention  to  any  one  is  November  6,  1891.  Leonard,  on 
the  other  hand,  has  introduced  in  evidence  a  description  of  his  inven- 
tion written  out  by  him  and  containing  also  illustrative  drawings.  The 
written  matter  and  the  drawings  are  on  pages  199  to  212  of  a  record 
book  kept  by  him.  At  the  end  of  the  description,  on  page  212,  are  the 
following  entries: 

"Matters  on  pp.  199  to  212  explained  to  me  by  Mr.  Leonard  Oct.  3,  1891. 
"[Signed]  H.  W.  Seeley." 

"Matters  on  pp.  199-212«  inclusive,  explained  to  me  by  Mr.  Leonard  prior  to 
tills  date,  viz.,  Oct  5,  1891. 

"[Signed]  •  A.  D.  Vance. 

••H.  J.  Westover. 
•*C.  H.  Bloomer. 
-Oct  5,  1891.'* 

Mr.  Seeley  was  Leonard's  patent  solicitor  and  is  now  dead,  but  his 
signature  was  duly  proven.  Mr.  Vance  and  Mr.  Westover  have  been 
sworn  and  testify  to  tlie  genuineness  of  their  signatures  and  the  ap- 
pended dates.  Vance  also  testifies  to  the  genuineness  of  Bloomer's 
signature.  The  first  part  of  the  written  description  is  dated  Septem- 
ber 15,  1891.  On  September  16th  Leonard  wrote  to  William  Sellers 
&  Co.  of  Philadelphia,  concerning  his  invention,  and  on  October  30th, 
pursuant  to  arrangements  with  them,  he  went  to  Philadelphia  to  have 
his  invention  tested  at  their  works.  On  November  2d  Leonard  wrote 
them  requesting  an  early  report  on  the  test  On  November  24th 
Leonard's  application  for  a  patent  was  sworn  to  by  him.  On  Novem- 
ber 27th  the  application  was  filed.  And  on  November  28th  Sellers  & 
Co.  sent  to  Leonard  a  report  of  the  test  made  October  30th.  I  am 
satisfied  that  the  test  there  made  was  the  multiple-voltage  system  of  the 
Leonard  patent.  Nor  do  I  think  the  objection  that  the  description  of 
the  invention  in  Leonard's  record  book,  connected  as  it  was  with  his 
explanation  of  it  to  four  different  persons,  is  incompetent  evidence  to 
carry  the  date  of  the  invention  back  of  the  time  when  he  filed  his  ap- 
plication in  the  patent  office.  In  considering  the  question  of  the  ad- 
missibility of  such  evidence,  the  Supreme  Court,  in  Philadelphia  & 
Trenton  Railroad  Co.  v.  Stimpson,  14  Pet  461,  462,  10  L.  Ed.  635, 
said: 

"Tbe  next  exception  is  to  tbe  admission  of  the  evidence  of  William  A.  Stimp- 
Bon,  Rieiiard  Caton,  and  George  Neilsou,  as  to  certain  declarations  and  state- 
ments and  conversations  of  the  plaintiff  as  to  his  inv^ention  prior  to  the  date 
•of  his  original  patent,  in  order  to  rebut  the  evidence  of  the  defendants  as  to 
the  invention  or  use  by  other  persons  of  the  same  contrivance  before  that 
date.  The  objection  is  that,  upon  general  principles,  the  declarations  and 
conversations  of  a  plaintiff  are  not  admissible  evidence  in  favor  of  his  own 
rights.  As  a  general  rule  this  is  undoubtedly  true.  It  is,  however,  but  a 
general  rule,  and  admits  and  requires  various  exceptions.  There  are  many 
eases  In  which  a  party  may  show  his  declarations  comport  with  acts  in  bis 
own  favor,  as  a  part  of  the  res  gestae.  There  are  other  cases,  again,  in  which 
his  material  declarations  have  been  admitted.  Thus,  for  example,  in  the  case 
of  an  action  for  an  assault  and  battery  and  wounding,  it  has  been  held  that 
the  declarations  of  the  plaintiff,  as  to  his  internal  pains,  aches,  injuries,  and 
symptoms,  to  the  phjrsidan  called  to  prescribe  for  him,  are  admissible  for 
the  purpose  of  showing  the  nature  and  extent  of  the  injuries  done  to  him. 
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See  1  Phillips  on  ETid.  (8th  Ed.,  1838)  pp.  200-202,  a  12,  f  L  In  many  cases  of 
Inventions  it  is  hardly  possible  in  any  other  manner  to  ascertain  the  precise 
time  and  exact  origin  of  the  particular  inyention.  The  Invention  itself  is  an 
intellectual  process  or  operation,  and,  like  all  other  expressions  of  thought, 
can  in  many  cases  scarcely  be  made  known  except  by  speech.  The  invention 
may  be  consummated  and  perfect,  and  may  be  susceptible  of  complete  de- 
scription in  words,  a  month  or  even  a  year  before  it  can  be  embodied  in  any 
visible  form,  machine,  or  composition  of  matter.  It  might  take  a  year  to 
construct  a  steamboat,  after  the  Inventor  had  completely  mastered  all  the  de- 
tails of  his  Invention,  and  had  fully  explained  them  to  all  the  various  artisans 
whom  he  might  employ  to  construct  the  different  parts  of  machinery.  And 
yet  from  those  very  details  and  explanations,  another  ingenious  mechanic 
might  be  able  to  construct  the  whole  apparatus  and  assume  to  himself  the 
priority  of  the  Invention.  The  conversations  and  declarations  of  a  patentee, 
merely  affirming  that  at  some  former  period  he  Invented  that  particular  ma- 
chine, might  well  be  objected  to.  But  his  conversations  and  declarations  stat- 
ing that  he  had  made  an  invention,  and  describing  its  details  and  explaining 
its  operations,  are  properly  to  be  deemed  an  assertion  of  his  right  at  that 
time  as  an  Inventor,  to  the  extent  of  the  facts  and  details  which  he  then 
makes  known,  although  not  of  their  existence  at  an  antecedent  time.  In 
short,  such  conversations  and  declarations,  coupled  with  a  description  of  the 
nature  and  objects  of  the  invention,  are  to  be  deemed  a  part  of  the  res  gestae, 
and  legitimate  evidence  that  the  invention  was  then  known  to  and  claimed  by 
him ;  and  thus  its  origin  may  be  fixed,  at  least,  as  early  as  that  period.  This 
view  of  the  subject  covers  all  the  parts  of  the  testimony  of  the  witnesses  ob- 
jected to  in  the  Circuit  Court ;  and  we  are  of  opinion  that  the  court  were  right 
in  admitting  the  evidence." 

And  to  the  same  effect  are  McCormick  Harvesting  Mach.  Co.  v, 
Minneapolis  Harvester  Works  (C.  C.)  42  Fed.  162,  and  Standard 
Cartridge  Co.  v.  Peters  Cartridge  Co.,  77  Fed.  646,  23  C.  C.  A.  367. 

Leonard  also  was  diligent  in  adapting  and  perfecting  his  invention. 
Whatever  delay  there  was  in  the  filing  of  his  application,  which  was 
less  than  two  months  after  he  had  disclosed  it  to  other  persons,  seems 
to  have  been  due  to  the  illness  of  his  patent  solicitor.  Disregarding 
the  proofs  on  the  question  as  to  whether  Smith  did  not  "surreptitiously 
and  unjustly"  obtain  a  patent  for  what  Leonard  had  invented,  and 
assuming  the  utmost  good  faith  on  the  part  of  Smith,  it  appears  that 
Leonard  was  the  first  inventor  of  the  system  described  in  his  patent, 
for,  as  already  observed,  there  is  nothing  in  the  case  to  show  that  Smith 
ever  disclosed  his  invention  to  any  person  whomsoever  before  Novem- 
ber 5,  1891. 

Claims  1  and  2  of  the  patent  in  suit  purport  to  be  method  claims. 
They  are  as  follows : 

"(1)  The  herein-described  method  of  changing  the  speed  of  an  electric  mo- 
tor, which  consists  in  maintaining  upon  each  one  of  three  or  more  conductors 
a  potential  different  from  that  which  is  maintained  on  any  other  one  of  the 
conductors,  and  connecting  the  armature  terminals  of  the  motor  with  different 
pairs  of  said  conductors,  substantially  as  set  forth. 

"(2)  The  herein-described  method  of  varying  the  speed  of  an  electric  motor, 
which  consists  in  maintaining  Its  field  magnet  at  a  constant  strength  and  con> 
necting  its  armature  terminals  with  one  or  another  of  two  or  more  constant 
potential  sources,  the  potentials  of  which  are  different** 

The  defendant  contends  that  these  two  so-called  method  claims  dis- 
close no  method  save  that  described  in  patent  No.  463,802.  To  sup- 
port this  contention  reference  is  made  to  the  language  of  the  specifica- 
tion of  the  patent  in  suit  above  quoted,  whereby  the  patentee  ex- 
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pressly  declares  that  one  of  the  objects  of  his  present  invention  is  to 
carry  out  the  method  described  in  his  former  patent.  But  it  seems 
to  me  that  the  construction  thus  contended,  for  is  too  narrow.  The 
method  here  described  saves  the  cost  of  the  intermediate  transform- 
ing devices  of  the  former  patent,  and  also  avoids  the  loss  of  electric 
energy  caused  by  those  transforming  devices.  It  sacrifices  the  ex- 
pensive method  of  securing  refinement  of  control  of  motor  speeds, 
described  in  the  former  patent,  for  a  less  refined,  but  commercially 
a  more  useful,  method  of  control.  In  the  Telephone  Cases,  126  U.  S. 
531,  8  Sup.  Ct.  780,  31  L.  Ed.  863,  a  claim  of  one  of  the  patents  under 
discussion  was  as  follows : 

**The  method  of,  and  apparatus  for,  transmitting  vocal  or  other  sounds  tele- 
grapbically,  as  herein  descril)ed,  by  causing  electrical  undulations  similar  in 
form  to  the  vibrations  of  the  air  accompanying  the  said  vocal  or  other  sounds, 
substantially  as  set  forth." 

The  court  said: 

"The  language  of  the  statute  la  that  'any  person  who  has  invented  or  discov- 
ered any  new  and  useful  art,  machine*  manufacture  or  composition  of  matter' 
may  obtain  a  patent  therefor.  Thus,  an  art  (a  process)  which  is' useful  is  as 
much  the  subject  of  a  patent  as  a  machine,  manufacture,  or  composition  of 
matter.  Of  this  there  can  be  no  doubt,  and  it  is  abundantly  supported  by 
authority." 

In  each  of  the  claims  now  under  consideration,  the  method  therein 
described  reveals  an  art,  or  process,  which  consists  in  so  controlling 
electric  force  as  to  make  it  accomplish  a  new  result  not  theretofore  se- 
cured. Neither  of  them  can  properly  be  regarded  as  reciting  the  mere 
function  of  the  apparatus  therein  mentioned.  I  think  these  claims  set 
forth  patentable  processes  in  advance  of  anything  contained  in  Leon- 
ard's patent.  No.  463,802. 

But  the  defendant  further  insists  that  the  claims  %re  void  because  of 
certain  proceedings  in  the  patent  office  while  the  application  for  the 
patent  was  pending  there.  In  the  course  of  those  proceedings,  after 
the  Smith  patent  had  been  granted,  Leonard  was  notified  that  the 
examiner  in  charge  of  his  application  had  concluded  that  claims  1,  2, 
3,  4,  5,  6,  7,  and  11  of  his  application  were  met  by  patent  No.  471,063 
of  Rudolph  C.  Smith,  and  that  in  order  to  obtain  an  interference  with 
the  claims  of  that  patent  the  applicant  should  file  an  affidavit  under 
rule  75  of  the  Rules  of  Practice.  Instead  of  adopting  this  course, 
Leonard  amended  some  of  his  claims  and  canceled  others,  and  thus 
avoided  an  interference  and  eventually  secured  the  patent  in  suit. 
Amongst  the  claims  canceled  was  the  then  third  claim.  The  canceled 
third  claim  was  as  follows: 

"(3)  The  combination  with  three  or  more  conductors,  upon  each  one  of 
which  is  maintained  a  potential  different  from  that  which  is  maintained  on  any 
other  one,  of  an  electric  motor  and  switching  devices  whereby  the  armature  of 
the  motor  may  be  connected  between  different  pairs  of  said  conductors,  sub- 
stantially as  set  forth." 

Comparing  this  claim  with  method  claim  1,  Mr.  Richard  Eyre,  the 
defendant's  expert  witness,  said: 

**No  argument  can  be  advanced  that  can  make  these  two  claims  relate  to 
•different  combinationa    Leonard  deliberately  avoided  an  interference,  cancel- 
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Ing  a  claim  for  that  purpose,  and  retaining  an  identical  claim,  except  that  in 
form  the  canceled  claim  was  drawn  to  apparatus,  while  the  claim  retained  pur- 
ported to  be  a  method  claim.  I  need  hardly  point  out  that  it  would  be  impos- 
sible to  employ  the  apparatus  in  the  way  set  out  in  the  canceled  claim  without 
practicing  the  supposed  method  of  the  retained  claim.*' 

Conceding,  for  the  purpose  of  the  argument,  that  method  claim  1  and 
canceled  claim  3  are  the  same  in  substance  and  differ  only  in  form,  no 
authority  has  been  referred  to  liolding  that,  if  one  of  several  claims  in 
an  application  for  a  patent  be  canceled  while  the  application  is  pend- 
ing in  the  patent  office,  a  retained  claim  substantially  the  same  as 
the  canceled  one  is  thereby  annulled.  If  the  retained  claim  be  sus- 
ceptible of  two  or  more  constructions,  it  is  a  well-settled  rule  that  it 
will  not  be  so  construed  as  to  make  it  the  equivalent  of  the  canceled 
claim;  but,  if  two  claims  in  an  application  for  a  patent  should  inad- 
vertently be  expressed  in  identical  language,  the  withdrawal  or  cancella- 
tion of  one  of  them*  would  not  affect  the  other. 

But  the  two  claims  are  not  substantially  the  same.  The  conclusion 
is  irresistible  that  the  patent  office  did  not  so  regard  them,  for  other- 
wise claim  1  would  not  have  been  allowed.  Claim  1  is  for  a  process. 
The  rejected  claim  was  for  a  mechanical  combination.  It  is  true  that 
the  combination  described  in  the  rejected  claim  seems  to  be  described 
in  claim  1.  But  that  fact  does  not  lead  to  its  rejection.  In  the  great 
case  of  OJReilly  v.  Morse,  56  U.  S.  118,  14  L.  Ed.  601,  the  Supreme 
Court  saifl: 

**The  provisions  of  the  acts  of  Congress  in  relation  to  patents  may  be  sum- 
med up  In  a  few  words.  Whoever  discovers  that  a  certain  useful  result  will 
be  produced,  In  any  art,  machine,  manufacture,  or  composition  of  matter,  by 
the  use  of  certain  means,  is  entitled  to  a  patent  for  it ;  provided  he  specifies 
the  means  he  uses  in  a  manner  so  full  and  exact  that  any  one  skilled  in  the 
science  to  which  it  appertains  can,  by  using  the  iheans  he  specifies,  without 
any  addition  to  or  subtraction  from  them,  produce  precisely  the  result  he  de- 
scribes. And,  if  tbi^  cannot  be  done  by  the  means  he  describes,  the  patent  is 
void.  And,  if  it  can  be  done,  then  the  patent  confers  on  him  the  exclusive 
right  to  use  the  means  he  specifies  to  produce  the  result  or  effect  he  describes, 
and  nothing  more.  And  it  makes  no  difference,  in  this  respect,  whether  the 
effect  is  produced  by  chemical  agency  or  combination,  or  by  the  application  of 
discoveries  or  principles  in  natural  philosophy  known  or  unknown  before  his 
invention,  or  by  machinery  acting  altogether  upon  mechanical  principles.  In 
either  case  he  must  describe  the  manner  and  process  as  above  mentioned,  and 
the  end  it  accomplishes.  And  any  one  may  lawfully  accomplish  the  same  end 
without  infringing  the  patent,  if  he  uses  means  substantially  different  from 
those  described." 

It  seems  to  me  that  the  method  claims  of  the  patent  in  suit  comply 
with  this  rule,  and  that  the  rejection  of  the  original  third  claim  does 
not  necessitate  a  construction  so  limited  as  to  annul  them. 

The  last  question  to  be  considered  is :  Is  the  defendant's  system  of 
electric  distribution  an  infringement  of  the  Leonard  patent?  In  their 
brief,  the  counsel  for  the  defendant  say : 

*'It  is  a  characteristic  feature  of  the  defendant's  system,  patented  to  it  in  the 
Dunn  patent,  that  from  the  four  wires  are  obtained  six  voltages  or  electrical 
pressures  which  differ  from  each  other  in  proper  sequence  by  equal  amounts ; 
that  is  to  say,  the  voltages  are  in  ratios  of  1,  2,  3,  4,  5,  and  6,  and  the  resultant 
speeds  will  have  the  same  ratios.  As  illustrated  in  the  patent,  the  highest 
voltage  is  240,  and  the  steps  are  40,  80,  120,  160,  200,  and  240.  But  these  nu- 
merical values  may  be  modified  indefinitely.  It  is  the  ratios  that  are  impor- 
tant." 
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The  different  voltages  shown  by  the  diagram  illustrating  the  Leon- 
ard system,  above  given,  are  62.5,  125,  187.5,  250,  375,  and  437.5.  The 
ratios  here  are  1,  2,  3,  4,  6,  and  7.  The  following  diagram  illustrates 
the  defendant's  system: 
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It  will  be  observed  that  in  the  defendant's  system  the  voltages  and 
speeds  increase  regularly  in  arithmetical  progression ;  but  in  the  Leon- 
ard system  they  also  increase  regularly  in  arithmetical  progression, 
except  that  one  of  the  steps  is  twice  as  great  as  any  of  the  others.  In 
both  systems  the  same  principle  is  applied.  There  is  nothing  in  this 
"characteristic  feature"  of  the  defendant's  system  that  distinguishes  it 
in  any  material  respect  from  the  Leonard  system.  It  may  be  observed, 
further,  that  the  Dunn  patent  was  not  applied  for  until  June  18,  1903, 
while  the  bill  in  this  cause  was  filed  June  12,  1902. 

In  considering  the  claims  of  the  patent  separately,  the  defendant 
argues  that  claims  1  and  2  are  not  infringed  because  of  the  limited 
construction  that  it  insists  must  be  given  them  in  view  of  the  cancella- 
tion of  the  old  third  claim  above  referred  to.  This  point  is  disposed 
of  by  the  conclusion  already  expressed  that  the  construction  of  the 
claims  is  not  affected  by  the  cancellation  of  the  original  third  claim. 

Claims  3,  5,  6,  and  7  constitute  a  group  distinguished  from  the  other 
claims  by  reason  of  the  fact  that  they  each  refer  to  a  common  return 
conductor.  The  defendant  insists  that  the  system  used  by  it  has  no 
such  common  return  conductor  as  these  claims  specify.  The  counsel 
for  the  complainants  on  their  direct  examination  of  Mr.  Wagner,  their 
first  expert  witness,  questioned  him  only  as  to  claims  1,  2,  4,  8,  and  9, 
At  the  beginning  of  Mr.  Wagner's  cross-examination,  in  answer  to  an 
inquiry  from  defendant's  counsel,  complainant's  counsel  stated  that 
they  expected  to  rely  on  no  other  claims.  Later,  they  changed  their 
minds,  and  introduced  testimony  concerning  an  alleged  infringement 
of  claims  3,  5,  G,  and  7.  I  think  infringement  of  these  claims  has  not 
been  shown.  Mr.  Wagner  admits  that  in  the  defendant's  system  there 
is  no  wire  to  which  like  poles  of  all  the  sources  are  directly  connected. 
Dr.  Crocker,  an  expert  witness  for  the  defendant,  says : 

"The  term  'common  condactor'  has  an  exceedingly  definite  significance  In 
electrical  engineering,  and  It  applies  perfectly  to  a  particular  one  marked  C 
In  Fig.  1  of  the  patent  in  salt.  This  conductor  Is  permanently  connected  to 
one  terminal  of  each  of  the  three  generators,  and  Is  therefore  common  to 
them.  In  defendant's  system  there  Is  no  conductor  corresponding  In  this  re- 
spect" 

It  seems  to  me  this  is  a  fair  statement  of  a. materiar difference  be- 
tween the  two  systems. 
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The  argument  of  the  defendant  that  claims  4,  8,  and  9  of  the  Leon- 
ard patent  are  not  infringed  is  based  on  the  theory  that  the  Smith 
patent  must  be  considered  as  a  part  of  the  prior  art.  The  essential 
feature  of  these  claims  is  that  they  require,  between  every  pair  of 
wires  in  the  system,  a  difference  of  potential  different  from  that  main- 
tained between  every  other  pair.    Mr.  Eyre  says : 

"Claims  4,  8,  and  9  only  differ  from  the  specific  illuRtration  of  the  Smith 
patent  In  that  they  require  a  different  difference  of  potential  between  every 
pair  of  the  three  or  more  conductors.  In  other  words,  these  claims  in  Ian- 
guRge  differ  from  Smith's  specific  showing,  only  because  Smith  shows  as  an 
Illustration  *the  three-wire  system  of  distribution,  as  that  Is  the  most  common 
system  In  use.*  I  cannot  think  that  this  Is  a  substantial  differentiation,  as 
Smith  specifically  states  that  he  may  employ  any  other  multiple^ wire  system 
having  more  than  three  wires,  and  I  propose  to  show  that  multiple-wire 
systems  having  different  differences  of  potential  were  well  Icnown.** 

But  we  have  already  seen  that  the  Smith  patent  is  not  an  anticipation 
of  the  Leonard  patent.  Leonard  was  the  first  inventor  of  the  system 
he  describes,  and  is  entitled  to  protection  as  such  inventor.  Barnes 
Automatic  Sprinkler  Co.  v.  Walworth  Mfg.  Co.,  60  Fed.  605,  9  C.  C.  A. 
154. 

In  my  opinion  the  defendant  must  be  held  to  have  infringed  claims 
1,  2,  4,  8,  and  9  of  the  patent.    There  will  be  a  decree  to  that  eflfect. 


HOE  et  al.  T.  MIEHLE  PRINTING  PRESS  &  MFG.  CO. 

(Circuit  Court,  S.  D.  New  York.    September  28,  1905.) 

L  Patents — Infbingbmbnt — ^Right  of  Action. 

The  fact  that  no  machine  has  ever  been  made  and  shown  to  work  sac- 
cessfully  under  a  patent  does  not  prevent  the  owner  of  the  patent,  if  it 
is  valid,  from  restraining  Infringement  of  It 

2.  Same — Pbintino  Presses. 

The  Read  patent,  No.  688,690,  for  Improvements  In  bed  motions  for 
cylinder  printing  machines,  was  not  anticipntixl  and  discloses  Invention, 
but  is  of  narrow  scope  and  is  not  entitled  to  a  broad  construction  of  its 
claims  to  extend  them  beyond  the  actual  invention  described,  which  con- 
sists in  the  main  of  the  use  of  a  two-part  bed  driving  wheel;  thei  rim 
being  mounted  and  movable  directly  upon  the  body  of  the  wheel.  As  so 
limited,  held  not  Infringed. 

In  Equity.    On  final  hearing. 

Philipp,  Sawyer,  Rice  &  Kennedy  (Moritz  B.  Philipp,  and  James  J. 
Kennedy,  of  counsel),  for  complainants. 

Alexander  &  Dowell  and  Munday,  Evarts  &  Adcock  (John  W.  Mun- 
day  and  Arthur  E.  Dowell,  of  counsel),  for  defendant 

HOLT,  District  Judge.  This  is  a  suit  to  restrain  the  alleged  in- 
fringement of  a  patent,  No.  688,690,  issued  December  10,  1901,  to 
George  F.  Read,  and  by  him  assigned  to  the  complainants,  for  im- 
provements in  bed  motions  for  cylinder  printing  machines.  The  de- 
fense is  a  denial  of  invention  or  of  infringement. 

The  complainants,  R.  Hoe  &  Co.,  are  printing  press  manufacturers, 
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doing  business  in  New  York.  The  defendant,  the  Miehle  Printing 
Press  &  Manufacturing  Company,  is  a  printing  press  manufacturer, 
having  a  place  of  business  in  New  York,  and  its  principal  manufactory 
in  Chicago.  The  patent  relates  to  a  form  of  printing  press  in  which 
the  bed  of  type  is  moved  horizontally,  forward  and  backward,  the 
paper  to  be  printed  running  over  a  cylinder  above  the  type  bed  and 
receiving  the  impression  while  the  bed  is  being  moved  forward.  This 
form  of  press  is  principally  used  for  particular  forms  of  fine  printing, 
particularly  multicolor  work.  The  bed  of  the  presses  in  ordinary  use 
must  be  large  and  heavy;  the  movement  back  and  forth,  in  order  to 
meet  the  modem  demands  for.  rapid  work,  must  be  very  rapid ;  and, 
as  it  is  essential  that  the  paper  upon  which  multicolor  and  other  fine 
printing  is  done  register  and  receive  the  impression  very  accurately, 
the  machine  must  move  very  smoothly  and  without  any  tremble  or 
jar.  It  is  obvious,  therefore,  that  an  essential  difficulty  in  the  oper- 
ation of  these  machines  is  to  provide  that,  at  the  end  of  each  back- 
ward and  forward  movement  of  the  bed,  the  motion  be  reciprocated, 
that  is,  retarded  and  stopped,  and  then  started  and  renewed  in  the 
opposite  direction,  without  sudden  violence  or  jar.  This  patent  re- 
lates to  improvements  in  the  mechanism  for  reciprocating  the  type  bed. 
The  machine  shown  and  described  in  the  Read  patent  has  a  form 
carrying  bed  mounted  on  ways  beneath  the  impression  cylinder,  and 
on  its  underside  carr3ang  two  oppositely  facing  racks  arranged  in 
different,  but  adjacent,  vertical  planes.  A  main  or  bed  driving  shaft 
is  joumaled  horizontally  in  the  frame  beneath  the  bed  and  carries  a 
bed  driving  wheel,  which  is  referred  to  as  "a  compound  wheel,"  be- 
cause it  has  a  body  or  hub  fast  on  the  shaft  and  a  "toothed  rim"  or 
"ring  gear"  which  is  much  narrower  than  the  hub  or  body  of  the  wheel, 
and  is  splined  to  the  said  hub  or  body  so  as  to  be  movable  thereon 
longitudinally  of  the  shaft  axis,  but  nevertheless  to  rotate  with  the 
shaft.  The  "toothed  rim,"  when  in  one  position  on  the  hub,  meshes 
with  the  upper  of  the  vertical  racks  of  the  bed  to  drive  the  bed  in  one 
direction,  and,  when  shifted  on  the  hub  to  its  other  position,  meshes 
with  the  lower  rack  to  drive  the  bed  in  the  opposite  direction.  The 
means  for  shifting  the  gear  back  and  forth  on  the  hub  comprise  a 
yoke  embracing  a  groove  in  the  toothed  rim  and  operated  by  an  appro- 
priate cam.  The  end  of  the  main  shaft,  or  the  hub  or  body  referred 
to,  carries  a  crank  pin  which  has  timely  engagement  with  a  part  of 
the  traveling  bed  when  near  the  end  of  its  uniform  movement  in 
either  direction,  and  reverses  such  movement,  starting  the  bed  with 
an  appropriate  acceleration  in  an  opposite  direction.  The  parts  are 
so  combined  that  the  toothed  rim,  in  engagement  with  one  of  the 
racks,  drives  the  bed  toward  the  end  of  its  traverse  until  the  said 
rack  becomes  disengaged  from  the  rim,  whereupon  the  crank  pin  con- 
tinues the  movement  of  the  bed,  first  slowing  it  down,  finally  stopping, 
and  immediately  reversing  it.  During  this  reversal  the  yoke  has 
shifted  the  toothed  rim  on  the  hub  so  that  it  is  ready  to  engage  the 
other  rack  as  soon  as  the  bed  starts  its  return  stroke  under  the  driving 
force  of  the  crank  pin.  When  this  takes  place,  the  toothed  rim  couples 
141 F.-^ 
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with  the  rack,  and  drives  the  bed  with  a  uniform  movement  to  the 
other  end  of  its  traverse,  and  a  similar  operation  is  repeated. 

It  is  admitted  by  counsel  that  the  claims  sued  upon  do  not  involve 
the  construction  of  the  reversing  mechanism,  so  long  as  some  mech- 
anism is  provided  for  this  purpose  which  is  independent  of  the  toothed 
rim,  and  that  the  only  claims  of  the  patent  involved  in  the  suit  arc 
claims  1,  4,  5,  6,  11,  and  15.    These  claims  are  as  follows: 

"(1)  The  combination  of  the  bed,  two  facing  racks  In  different  planes 
rarrled  by  the  bed,  a  wheel  having  a  rim  and  a  body  of  greater  thickness 
than  said  rim,  the  rim  being  adapted  to  move  longitudinally  of  the  axis  of 
the  wheel  on  said  body  from  engagement  with  one  of  said  racks  to  engage- 
ment with  the  other  of  said  racks,  and  means  for  giving  such  movement  to 
the  rim,  substantially  as  described." 

'*(4)  The  combination  with  the  bed  racks  located  in  adjacent  vertical 
planes,  of  a  rotatable  shaft  having  an  enlargement  on  one  end,  a  sliding 
sear  actuating  said  racks,  means  independent  of  the  gear  for  controlling  the 
bed  during  the  reversing  operations,  and  means  for  shifting  the  gear  from 
one  rack  to  the  other  during  such  reversing  (»peratious,  raid  gear  being 
made  in  ring  form  and  being  slidingly  mounted  upon  the  enlargement  of 
said  shaft,  substantially  as  specified. 

"(5)  The  combination  with  the  bed  racks  located  In  adjacent  vertical 
planes,  of  4  sliding  ring  gear,  an  enlargement  or  hub  on  the  gear  shaft  on 
which  enlargement  the  gear  Is  splined,  a  yoke  operating  in  a  groove  formed 
at  the  side  of  the  gear,  and  means  for  operating  said  yoke  in  sliding  the 
gear,  substantially  as  specified. 

**(6)  The  combination  with  the  bed  racks  located  in  adjacent  vertical 
planes,  a  sliding  ring  gear,  an  enlargement  or  hub  on  the  gear  shaft  upon 
which  enlargement  said  gear  is  mounted  and  to  which  it  Is  spiined,  a  bearing 
for  said  shaft,  and  means  for  shifting  the  gear,  substantially  as  described.*' 

"(11)  The  combination  of  a  rotatable  shaft  having  a  large  hub  or  crank 
disk  on  one  end,  a  rack  frame  provided  with  parallel  racks  disposed  in  dif- 
fprent  planes,  an  annular  or  ring  pinion  slidably  mounted  on  but  rotating 
with  said  crank  disk,  means  independent  of  the  racks  and  pinion  for  reversliip: 
the  movement  of  the  rack  frame  at  each  end  of  its  stroke,  and  means  for 
shifting  the  pinion  upon  the  disk  from  engagement  with  one  rack  into  engage- 
ment with  the  other  during  the  period  of  reversal." 

"(15)  The  combination  with  the  bed  racks  arranged  in  adjacent  planes, 
a  rotatable  longitudinally-immovable  shaft  having  a  large  hub  on  one  end, 
a  gear  mounted  on  the  said  hub  and  sliding  from  one  rack  to  the  other, 
said  gear  being  independent  of  the  shaft  bearing,  and  means  for  slowing  and 
i-eversing  the  bed,  substantially  as  described." 

Most  of  the  things  mentioned  in  these  claims  are  old.  The  two  fa- 
cing racks  in  different  planes,  the  wheel  adapted  to  be  shifted  axially 
from  one  rack  to  the  other,  and  means  for.  giving  such  movement  to 
the  wheel,  were  all  shown  in  previous  patents  and  known  in  the  prior 
art.  The  only  thing  described  in  these  claims  which  is  new  is  having 
the  rim  of  the  wheel  slidingly  mounted  upon  an  enlargement  of  the 
shaft  constituting  the  main  body  or  hub  of  the  wheel,  or,  as  otherwise 
described  in  the  claims,  having  the  sliding  ring  gear  splined  on  or  slid- 
ingly mounted  on  the  enlargement  or  hub  on  the  gear  shaft.  The 
Miehle  patent  of  1890,  which  is  admittedly  the  nearest  to  the  Read 
patent  of  any  issued  before  it,  has  the  appearance  of  a  double  wheel 
having  a  movable  rim ;  but  the  rim  is  not  mounted  directly  upon  the 
rectangular  member  which  drives  it,  but  is  mounted  upon  a  sleeve 
solidly  journaled  to  the  frame  of  the  press.  The  rim  surrounds  the 
rest  of  the  driving  member,  but  is  not  supported  by  it.    The  invention 
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of  Read  consisted,  in  my  opinion,  substantially  in  mounting  the  rim 
of  the  wheel  directly  on  the  hub  or  body  of  the  wheel ;  its  rotation  be- 
ing made  uniform  with  the  hub  either  by  the  use  of  splines,  or  by 
making  the  main  body  of  the  wheel  rectangular.    This  construction,  it 
is  clairped,  has  greater  simplicity  and  several  advantages  over  the 
Miehle  structure  with  a  sleeve.    An  application  for  a  patent  upon  this 
same   idea  was   filed   both  by  Read  and   by  Miehle ;  an   interference 
was  declared  between  them  in  the  Patent  Office ;  a  hearing  was  had ; 
Read  was  decided  to  have  been  the  original  inventor,  and  the  patent 
was  accordingly  issued  to  Read.     No  machine,  before  this  suit  was 
brought,  was  ever  made  by  the  complainants  under  the  Read  patent ; 
but  the  defendant,  after  it  had  filed  its  application  for  a  patent,  and 
before  the  decision  of  the  interference  in  the  Patent  Office,  made  and 
sold  13  machines  substantially  embodying  the  idea  which  Miehle  and 
Read  both  claimed  to  have  invented,  and  the  patent  for  which  was 
ultimately  issued  to  Read.     One  of  these  machines  was  found  to  work 
unsatisfactorily,  except  at  a  slow  rate  of  speed;  and,  after  repeated 
efforts  to  adjust  it  and  correct  it,  it  was  rejected  and  returned  by  the 
purchaser  as  a  failure.     The  defendant  claims  that  the  fact  that  Hoe 
&  Co.  had  never,  before  the  suit,  manufactured  any  machines  under 
the  Read  patent,    and  that  one  of  these  which  the  defendant  manu- 
factured and  sold,  before  the  decision  upon  the  interference,  proved 
unsuccessful,  establishes  that  a  machine  made  strictly  in  conformity 
with  the  Read  patent  could  not  be  made  practically  successful.     But  a 
machine  has  been  made  by  the  complainants  since  the  beginning  of 
the  suit,  which,  although  it  was  not  constructed  strictly  in  conformity 
with  the  Read  patent,  appears  to  have  substantially  conformed  to  it. 
This  machine  has  done  satisfactory  work  at  a  high  rate  of  speed ;  and 
the  fact  that  no  evidence  is  produced  in  reference  to  the  working  of 
12  of  the  13  machines  made  in  substantial  conformity  with  the  Read 
patent,  and  sold  by  the  defendant,  is  suggestive.    The  defendant  must 
know  to  whom  the  machines  were  sold,  and  must  have  been  able  to 
ascertain  whether  they  worked  satisfactorily.     If  they  had  worked  un- 
satisfactorily, the  defendant  would  presumably  have  oflFered  proof  of 
it,  and  I  think  that  the  fact  that  no  evidence  has  been  given  by  the 
defendant  in  respect  to  the  operation  of  those  machines  raises  a  pre- 
sumption that  they  accomplished  satisfactorily  the  purpose  for  which 
they  were  bought.    The  fact  that  no  machine  has  ever  been  made  and 
shown  to  work  successfully  under  a  patent  does  not  prevent  the  owner 
of  the  patent,  if  it  is  valid,  from  restraining  an  infringement  of  it.    (Be- 
ment  v.  National  Harrow  Co.,  186  U.  S.  70,  90,  22  Sup.  Ct.  747,  46  L. 
Ed.  1058)  ;  but  the  fact  that  no  machine  has  ever  been  made  in  exact 
conformity  with  either  the  Read  patent  or  the  Miehle  patent  of  1890  ex- 
plains the  difficulty  of  determining  as  an  actual  fact  whether  a  machine 
made  under  either  patent  would  be  practically  operative.    I  think,  how- 
ever, upon  the  whole,  that  the  proof  warrants  the  inference  that  a  ma- 
chine made  under  the  Read  patent  would  operate  successfully.    I  think, 
however,  that  the  substantial  invention  involved  in  the  Read  patent  is  the 
mounting  of  the  rim  of  the  two-part  wheel  directly  upon  the  body  of 
the  wheel.    The  defendant  claims  that,  if  the  term  "mounted  on'*  does 
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not  necessarily  mean  "supported  by,"  the  Read  patent  involves  no  in- 
vention over  the  Miehle  patent  of  1890,  because  in  the  Miehle  patent 
of  1890  the  rim  was  mounted  on  the  main  body  of  the  crank  head, 
which  corresponds  in  that  patent  to  the  hub  of  the  wheel  in  the  Reaa 
patent,  although  not  supported  by  it.  But,  in  my  opinion,  the  idea  of 
mounting  the  rim  directly  upon  the  main  body  of  the  wheel,  instead 
of  attaching  it  to  a  sleeve  over  the  main  body  of  the  wheel  and  having 
it  carried  simultaneously  with  the  main  body  of  the  wheel  by  means 
of  splines  or  a  rectangular  hub,  was  novel,  and  was  patentable. 

The  complainant  claims  that  in  several  minor  respects  the  Read  pat- 
ent has  certain  other  incidental  advantages  over  any  prior  machine.  It 
is  claimed  that  the  rim  of  the  wheel  having  no  work  to  do  during  the 
reversing  operation  is  free  from  the  friction  ordinarily  incidental  to 
the  reversing  operation;  that  in  the  Read  patent,  the  rim  being  the 
only  part  of  the  wheel  to  be  moved  longitudinally,  the  mass  to  be  shift- 
ed is  reduced  to  a  minimum ;  that  the  fact  that  the  distance  of  the  re- 
versing crank  pin  from  the  shaft  journal  is  shorter  in  the  Read  pat- 
ent causes  greater  rigidity  in  the  reversing  mechanism ;  that  the  over- 
hang or  distance  from  the  crank  pin  to  the  shaft  journal  is  less  under 
the  Read  patent  than  the  Miehle  patent,  causing  greater  stability  of 
parts;  and  that,  in  the  Miehle  patent,  owing  to  the  presence  of  the 
sleeve  within  the  shaft  journal,  the  sleeve  and  gear  may  be  liable  to 
the  pinch  and  friction  of  the  shaft  against  the  journal  seat  during 
reversal.  All  these  claims  seem  to  me  to  be,  to  a  greater  or  less  ex- 
tent, valid.  It  is  claimed  that  the  main  body  of  the  wheel  and  the  main 
shaft  remain  undisturbed  longitudinally  in  their  bearings  during  the 
shifting  movement,  but  this  also  seems  to  me  to  be  equally  true  in  the 
Miehle  patent.  Upon  the  whole,  however,  in  my  opinion,  there  are 
various  points  in  respect  to  which  a  machine  made  under  the  Read 
patent  would  be  superior  to  any  previously  constructed.  The  entire 
result  was  a  distinct  and  substantial  improvement,  and  I  think  that 
the  patent  issued  for  it  was  valid. 

But  it  seems  to  me  obvious  that  the  Read  patent  is  not  to  be  regard- 
ed as  a  pioneer  patent,  to  be  construed  broadly,  so  as  to  cover  every  de- 
vice for  accomplishing  the  same  result,  but  is  to  be  confined  substan- 
tially to  the  specific  steps  in  advance  invented  and  described  in  the 
patent.  The  ordinary  meaning  of  one  thing  being  mounted  upon  an- 
other is  that  it  is  directly  supported  by  the  other.  There  is  nothing 
in  the  drawings  or  the  specifications  or  the  claims  of  the  Read  patent 
which  points  to  any  diflFerent  or  more  enlarged  claim.  The  patentee, 
at  the  end  of  his  description  of  the  construction  of  the  machine,  says : 

'*I  am  aware  tbat  the  moving  of  a  bed-driving  wbeel  laterally,  so  as  to 
engnge  alternately  with  racks  placxnl  in  different  vertical  planes,  is  not  new; 
but  making  the  wheel  in  two  parts,  the  central  or  body  portion  of  which 
may  remain  fixedly  secured  to  the  shaft  and  carry  the  crank  pin,  9,  while  the 
rim  only  has  a  lateral  movement,  is  an  essentially  novel  construction," 

I  think  that  this  statement  shows  that  the  patentee  had  no  idea  of 
claiming  that  his  invention  covered  a  rim  mounted  on  and  supported 
by  a  sleeve  covering  the  body  of  the  wheel.  In  Miehle's  application, 
between  which  and  Read's  application  the  interference  was  declared. 
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Miehlc  expressly  asserts  that  his  present  invention  is  an  improvement 
on  the  construction  shown  in  his  patent  of  1890,  and  says,  in  sub- 
stance, that  the  improvement  consists  in  mounting  the  gear  upon  the 
hub  instead  of  securing  it  directly  to  the  shaft.  Read  must  have  be- 
come familiar  with  that  statement  in  Miehle's  application,  and  with 
the  Miehle  patent  of  1890,  during  the  interference  contest,  and  it  must 
be  presumed  that  he  intended  to  claim  as  his  invention  something  es- 
sentially different  from  the  idea  embodied  in  the  Miehle  patent  of 
1890.  At  all  events,  if  Read  meant  to  claim  a  patent  for  a  rim  mount- 
ed on  a  hub  but  not  supported  by  it,  he  was  bound  to  state  his  claim  in 
his  patent  so  clearly  that  every  one  skilled  in  the  art  could  not  fail  to 
see  it  and  read  it  there.  I  think  that  he  intended  not  to  make  such  a 
claim.    At  all  events,  he  did  not. 

It  is  a  fundamental  rule  that  a  patentee  is  required  to  point  out  in 
his  claim  the  exact  nature  of  his  invention,  so  that  the  public  can  clear- 
ly know  what  he  claims,  and  can  avoid  infringement.  Rev.  St.  U. 
S.  §  4888  [U.  S.  Comp.  St.  1901,  p.  3383].  I  find  nothing  in  the  draw- 
ings, specifications,  or  claims  of  the  Read  patent  which"  would  justify 
the  broad  interpretation  claimed  for  it  by  the  complainants,  but  I  think 
that  the  Read  patent  is  valid  in  respect  to  the  actual  invention  which  is 
described  in  it;  that  is,  the  use  of  a  two-part  wheel,  the  rim  being 
mounted  and  movable  directly  upon  the  body  of  the  wheel.  But  if  this 
is  the  correct  construction  of  the  Read  patent,  I  am  not  able  to  see  that 
the  machines  manufactured  by  the  defendant  infringe  it.  In  the  de- 
fendant's machines  the  rim  is  solidly  supported  upon  the  frame  of  the 
machine,  somewhat  differently  from,  though  in  a  manner  essentially 
similar  to,  the  mode  of  support  shown  in  the  Miehle  patent  of  1890. 
In  both  cases  the  rim  receives  its  support  from  the  sleeve ;  but  in  the 
one  case  the  sleeve  revolves  with  the  rim,  and  in  the  other  the  rim  re- 
volves on  the  sleeve.  I  cannot  see,  therefore,  that  the  defendant,  in 
constructing  and  selling  its  present  machines,  infringes  the  Read 
patent. 

It  seems  to  me,  in  view  of  the  Miehle  patent  of  1890,  that  it  is  im- 
possible to  hold  that  the  machines  made  by  the  defendant  infringe  the 
Read  patent,  without  also  holding  that  the  Read  patent  involves  no  in- 
vention, unless  the  invention  is  confined  to  the  minor  advantages  pre- 
viously referred  to.  The  fact  appears  to  be  that  both  the  Read  ma- 
chine and  the  defendant's  present  machine  have  some  advantages  over 
the  Miehle  patent  of  1890.  I  have  already  alluded  to  several  points  in 
respect  to  which  the  Read  patent  seems  superior.  Some  improve- 
ments in  arrangement  shown  by  the  Read  patent  are  also  substantially 
accomplished  in  the  defendant's  present  machines,  particularly  the 
small  amount  of  overhang  and  of  mass  to  be  shifted.  But,  in  my 
opinion,  there  is  nothing  in  these  improvements  in  the  arrangement  of 
parts  which  is  patentable,  except  as  combined  with  the  main  idea  of 
the  invention  with  which  they  are  used,  either  that  of  Read,  in 
mounting  the  rim  on  the  hub  of  the  wheel,  or  of  Miehle,  in  mounting 
the  rim  on  a  sleeve  over  the  hub.  There  is  one  point  particularly  in 
respect  to  which  the  present  Miehle  construction  seems  to  be  superior 
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to  any  preceding  machine,  including  Read's.  In  the  present  Miehle 
machines,  the  rim  being  supported  upon  the  sleeve,  the  friction  of  rest 
in  shifting  the  rim  from  one  rack  to  the  other,  at  the  end  of  the  back- 
ward and  forward  motion  of  the  bed,  does  not  have  to  be  overcome, 
as  explained  in  the  evidence  of  Mr.  Wiles  and  as  illustrated  on  the  ar- 
gument. The  rim  of  the  wheel  being  in  rotation  on  the  sleeve  when 
the  longitudinal  shifting  is  necessary,  the  element  of  friction  of  rest  is 
absent ;  and  apparently,  for  this  reason,  the  wheel  may  be  moved  longi- 
tudinally, when  in  rotation  upon  the  sleeve,  much  more  easily  than  it 
can  be  when  entirely  at  rest. 

My  conclusion  is  that  the  Read  patent  is  valid,  but  that  the  defend- 
ant has  not  infringed  the  patent,  and  that  therefore  the  bill  should  be 
dismissed,  with  costs. 


BRAGG  MFG.  CO.  v.  MAYOR.  ETC.,  OF  CITT  OF  NEW  TORK  et  aL 
(Circuit  Court,  S.  D.  New  Tork.    October  8,  1905.) 

1.  Witnesses — Refreshing  Memory — Newspaper  Articles. 

Upon  the  issue  of  prior  invention,  witnesses  testifying  as  to  tlie  use  of 
such  invention  by  others  may  properly  refresh  their  memories  as  to  the 
time  of  such  use  by  reference  to  contemporaneous  newspaper  articles  de- 
scribing the  invention  which  they  read  at  the  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50,  Cent  Dig.  Witnesses,  H  877, 
882,  888,] 

2.  Courts — Comity — Prior  Adjudication — Validity  of  Patent. 

Prior  decisions  sustaining  a  patent  are  to  be  given  effect  under  the 
rule  of  comity  only  as  to  matters  which  were  before  the  court  With 
resi^ect  to  defenses  or  evidence  not  t>efore  the  court  the  action  of  the 
court  in  a  subsequent  case  Is  purely  original. 

3.  Patents— Prior  Invention— Gong  Attachment  fob  Engine  Houses. 

The  Bragg  reissued  patent  No.  6,831  (original  No.  165,438),  for  a  gong 
attachment  for  engine  houses,  held  void  for  prior  use  of  the  Invention  by 
others. 

In  Equity.     On  final  hearing. 

Eaton  &  Lewis  (Eugene  H.  Lewis  and  John  C.  Rowe,  of  counsel), 
for  complainant. 
John  J.  Delaney  (John  R.  Bennett,  of  counsel),  for  defendants. 

HAZEL,  District  Judge.  This  is  a  suit  in  equity,  instituted  on  June 
15,  1891,  for  infringement  of  reissued  letters  patent  No.  6,831  to  Rob- 
ert Bragg,  dated  January  4,  1876.  The  application  was  filed  October 
9,  1875.  The  validity  of  claims  3  and  4  of  the  patent  has  several  times 
been  sustained  at  final  hearing.  See  Bragg  v.  City  of  Stockton  (C.  C.) 
27  Fed.  509,  and  Walker  v.  City  of  Terre  Haute  (C.  C.)  44  Fed.  70, 
where  the  opinions  of  the  court  are  reported.  The  invention  relates 
to  "improvements  in  gong  attachments  for  engine  houses."  The  spec- 
ification describes  the  mechanism  operated  automatically  to  utilize  the 
force  accumulated  by  the  motion  of  a  gong  hammer  in  striking  the 
gong.  The  object  of  the  patentee  was  to  contrive  an  adjustment  of 
the  assembled  parts  so  that  accumulated  power  could  be  transmitted  to 
a  place  distant  from  the  gong,  and  to  enable  the  operation  of  the  mech- 
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anism  to  effect  the  release  of  horses  from  their  stalls  or  the  ringing  of 
a  bell.    The  specification  states: 

"My  inyention  Is  principally  applicable,  however,  to  fire  engine  houses, 
where  it  can  be  used  for  releasing  horses  from  their  stalls  at  the  very  instant 
of  the  first  stroke  of  an  alarm,  and  for  striking  an  alarm  to  awaken  the  en- 
gineer or  fireman." 

And  that: 

"My  invention  consists  in  the  employment  of  an  arm,  which  is  bo  situated 
that  at  the  first  stroke  of  the  hammer  upon  the  gong  it  will  also  strike  this 
arm,  which  has  attached  to  it  any  suitable  mechanism,  so  that  the  force  of 
the  blow  will  release  through  this  arm,  a  weight.  The  fall  of  this  weight 
will  pull  a  rope,  which  is  connected  with  the  mechanism  to  be  operated,  in 
such  a  manner  that  the  pull  upon  it  will  operate  the  mechanism.  ♦  ♦  ♦ 
The  operation  will  be  as  follows:  The  gong  hammer,  upon  its  first  stroke, 
will  strike  the  pad,  E,  and  thus  force  the  rod,  D,  and  the  arm,  or  lever,  C, 
back  until  the  rolter,  G,  is  released  from  the  recess,  F." 

The  claims  involved  read  as  follows: 

"(1)  The  trip-rod,  D,  arranged  as  described,  and  the  oscillating  lever,  C, 
for  the  purpose  of  releasing  a  suspended  weight  by  the  movement  of  a  gong 
hammer,  substantially  as  and  for  the  purpose  described. 

"(3)  In  combination  with  the  weight,  B,  caused, to  fall,  as  shown,  the  bell- 
crank  lever,  I,  cord,  K,  and  lever,  L,  for  releasing  the  slide,  O,  and  weight, 
R,  and  thus  releasing  the  horses  by  means  of  the  cord,  T,  substantially  as 
herein  described. 

*'(4)  The  trip-rod,  D,  oscillating  lever,  C,  and  suspended  weight  B,  in 
combination  with  the  hammer  of  a  gong,  for  the  purpose  of  operating  mech- 
anism distant  from  the  gong,  substantially  as  above  described." 

Various  mechanical  devices,  according  to  the  specification,  may  be 
substituted  to  obtain  the  desired  result.  The  reissue  did  not  consist 
of  the  details  of  construction  or  the  configuration  of  the  essential  ele- 
ments. The  principal  point  of  novelty  claimed  is  broadly  the  opera- 
tion of  the  specified  means  directly  from  the  gong  hammer.  Com- 
plainant contends  that  the  invention  in  suit  was  of  broad  scope,  and 
that  the  patentee  was  a  pioneer  in  the  art.  This  construction  of  the 
claims,  however,  upon  the  new  facts  presented,  is  thought  to  be  be- 
yond its  due.  The  defenses  are  anticipation,  noninfringement,  and 
prior  use  and  invention  by  others.  The  state  of  the  art  as  shown  by 
antecedent  patents  will  be  briefly  considered.  In  the  patent  of  Cham- 
bers, No.  93,673,  August  17,  1869,  the  device  was  used  to  move  feed 
and  water  to  animals  at  a  predetermined  time,  the  mode  of  operating 
the  device  being  much  like  that  of  the  apparatus  in  suit.  Its  princi- 
pal details  of  construction,  though  embodied  in  a  different  form  from 
the  gong  attachment  for  engine  houses  in  controversy,  are  neverthe- 
less familiar  mechanical  equivalents.  In  the  Haller  patent,  No.  30,- 
141,  of  1860,  for  improved  electro-magnetic  burglar  alarm,  the  ac- 
cumulated force  was  utilized  for  lighting  a  lamp  by  a  match  and  ring- 
ing a  bell.  According  to  the  specification,  a  heavier  device  is  moved 
to  do  that  which  a  light  gong  hammer  is  incapable  of  doing.  The  ar- 
rangement consisted  of  ropes  or  chains  extending  in  front  or  on  the 
side  of  the  house,  and  passing  over  pulleys  which  were  mechanically 
secured  to  double  armed  levers.  The  arms  of  the  levers  were  connect- 
ed with  a  movable  rock  shaft,  which  had  an  arm  extending  therefrom, 
adapted  to  impinge  a  spring,  closing  the  circuit  of  an  electro-magnetic 
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alarm,  and  causing  the  hammer  to  sound  a  bell.  On  the  first  stroke  of 
the  hammer,  the  friction  wheel  of  the  self-lighter  is  set  free,  and  a  light 
appears.  In  the  patent  to  Farmer,  of  1859,  No.  22,602,  the  drawing 
attached  to  the  specification  indicates  a  combination  for  operating  a 
water  motor  by  accumulated  force,  obtained  by  means  of  suspended 
weights.  Reference  to  the  simplified  diagram  in  evidence  and  the 
Farmer  patent,  discloses  that : 

"If  the-  motion  of  the  armature,  D,  wfire  employed  directly  to  operate  the 
valve,  k,  and  to  raise  the  deteut,  q,  as  It  might  be,  a  very  great  comparative 
electrical  power  would  be  required;  but  if  the  armature,  D,  is  used  only  to 
liberate  a  weighted  arm,  poised  uearly  vertically,  or  a  series  of  any  number  of 
weighted  arms  be  employed,  each  arm  being  heavier  than  the  one  which  pre- 
cedes it,  and  employed  to  liberate  that  which  succeeds  it,  the  last  one  liberat- 
ing the  machinery  by  its  momentum  in  falling,  only  a  small  fraction  of  the 
same  electrical  power  will  be  required." 

According  to  the  defendant's  expert  witness,  the  citations  substan- 
tially described  the  principle  of  the  patent  in  suit,  and  that  the  com- 
plainant's apparatus  is  merely  a  trifling  modification  of  that  which  was 
commonly  known.  The  evidence,  however,  indicates  that  Bragg  ap- 
plied a  known  principle  assisted  by  new  instrumentalities,  to  a  new 
use,  and  if  he  was  the  first  and  original  inventor,  something  new  was 
created  of  patentable  merit.  The  patent  therefore  cannot  be  held 
invalid  for  want  of  novelty,  despite  the  similarity  of  the  principle  of 
mechanism  as  shown  in  the  anticipated  patents.  As  was  said  in  Dia- 
mond Drill  &  Machine  Co.  v.  Kelly  (C.  C.)  120  Fed.  289: 

**The  principles  of  mechanics  are  always  the  same,  and,  in  the  almost  end- 
less combinations  of  them  possible,  it  is  not  to  be  expected  that  duplicates 
will  not  occur." 

Under  the  doctrine  of  Hobbs  v.  Beach,  180  U.  S.  392,  21  Sup.  Ct. 
409,  45  L.  Ed.  586,  the  adaptation  of  old  elements  to  a  new  use,  and 
the  minor  changes  required  for  that  purpose  where  a  new  industry 
was  practically  established,  may  be  within  the  realms  of  invention. 
And,  even  though  the  anticipatory  references  belong  to  a  nonanalogous 
class,  they  may  still  be  considered  to  determine  the  scope  of  the  claims. 
Jones  v.  Cyphers  (C.  C.)  115  Fed.  324.  The  question  of  patentability 
and  construction  of  claims,  however,  is  not  necessary  to  the  decision 
of  this  controversy.  The  comparisons  that  have  been  made  between 
the  Bragg  device  and  the  mechanism  of  the  prior  art  were  merely  to 
indicate  the  probable  scope  of  the  claims,  and  the  probability  of  its 
conception  and  use  by  others  prior  to  the  invention  in  suit.  Haworth 
V.  Stark  (C.  C.)  88  Fed.  612.  Lee  v.  Upson  &  Hart  Co.  (C.  C.) 
43  Fed.  670.  The  evidence  of  prior  use  by  others  seems  to  be  sufficient 
to  defeat  the  patent.  The  invention  of  Flanders  in  1869  will  be  brief- 
ly considered  first.  The  testimony  tending  to  show  an  installation  of 
the  device  as  early  as  1869  is  not  entitled  to  probative  weight.  It  was 
deemed  strange  in  the  Terre  Haute  Case,"  that  if  the  device  was  pub- 
licly used  as  claimed,  the  attention  of  the  committee  from  a  Philadelphia 
engine  company  sent  to  the  city  ot  Boston  in  the  spring  of  1869  to  in- 
spect fire  houses  and  apparatus  was  not  apprised  of  the  improvement. 
The  evidence  shows  that  some  of  the  members  of  the  committee  vis- 
ited the  engine  house  where  the  device  was  claimed  to  have  been  in 
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actual  use.  The  point  was  urged  that  contemporary  records  of  the 
Boston  fire  department  made  no  mention  of  such  mechanism.  True^ 
the  witness  Flanders  explained  that  the  record  of  the  fire  department 
only  scheduled  property  owned  by  the  city,  but  it  may  still  be  presumed 
that  if  the  device  had  been  in  public  use  as  claimed,  the  attention  of 
the  visiting  members  of  the  committee  would  have  been  directed  there- 
to. Furthermore,  a  number  of  witnesses,  members  of  the  engine  com- 
pany, testified  that  during  their  connection  with  the  said  engine  com- 
pany, in  the  year  1869,  and  for  several  succeeding  years,  their  attention 
was  never  called  to  the  device,  nor  did  they  ever  hear  of  its  use.  Such 
being  the  evidential  facts  in  relation  to  the  suggested  prior  use,  the 
conclusion  reached  by  the  learned  court  in  the  Terre  Haute  Case  was 
undoubtedly  correct. 

To  establish  the  defense  of  prior  use,  stress  is  justly  placed  upon 
the  testimony  relating  to  the  Higgins  and  Bailey  apparatus.  The 
proofs  show  that,  in  1872,  Higgins  was  engineer  of  steam  fire  engine 
No.  6,  in  the  city  of  Albany.  He  devised  means  prior  to  July  28, 
1872,  to  automatically  unfasten  the  horses  in  the  stalls  at  the  instant 
that  the  alarm  was  sounded.  His  recollection  as  to  the  exact  time 
when  the  device  was  in  use  is  based  upon  a  news  item  in  the  Sunday 
Press,  published  in  the  city  of  Albany,  on  July  29,  1872.  The  said 
item  graphically  described  the  manner  in  which  the  horses  were  re- 
leased and  hitched  to  the  pole  of  the  engine  under  his  (Higgins') 
supervision.  Higgins  narrated  an  incident  which  occurred  on  the  night 
of  September  1,  1872,  by  which  his  recollection  was  refreshed  as  to 
the  time  when  the  device  was  in  successful  operation.  The  gong, 
he  stated,  sounded  an  alarm  of  fire,  and  the  horses  quickly  responding 
took  their  places,  but,  before  they  could  be  hitched  to  the  steamer, 
they  obstinately  returned  to  their  stalls,  making  it  necessary  to  lead 
them  to  the  engine.  Soon  afterward  the  horses,  while  proceeding  to 
the  fire,  ran  away  into  the  river  and  were  drowned.  He  pro- 
duced a  sketch  drawn  under  his  direction  showing  the  device  and 
modus  operandi.  He  testified  that,  when  the  gong  attached  to  the 
wall  of  the  engine  house  struck  a  blow,  a  clamp  was  drawn  back, 
operating  to  release  a  small  weight,  which,  in  turn,  caused  a  larger 
weight  to  drop,  and  to* thereby  release  the  horses.  Further  describing 
his  device  he  said: 

**Tbe  chain  going  under  the  stalls  along  the  timber,  coming  out  to  this  conn- 
terweight  that  pulled  the  gas  pipe  that  ran  along  the  face  of  the  mangers, 
and  when  that  was  pulled  back  the  halter  that  held  the  horses  was  released, 
and  the  gong  under  it  struck,  and  the  horses  threw  up  their  heads,  and  ran 
out" 

Defendant's  witness  McCabe,  also  an  employe  of  the  said  fire  en- 
gine house,  corroborated  Higgins  in  all  material  matters.  He  likewise 
refreshed  his  recollection  regarding  the  time  when  the  device  was  in 
successful  use,  by  the  news  item  mentioned.  He  referred  to  the  occa- 
sion when  the  horses  ran  away,  and  the  fact  of  their  drowning.  After- 
ward, the  chief  engineer,  apprehending  that  the  device  might  interfere 
with  an  alarm,  objected  to  its  use,  and  it  was  thereafter  for  a  number 
of  years  simply  used  to  open  the  ^stable  doors,  instead  of  to  release  the 
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horses.  The  difference  between  the  Bragg  and  Higgins  constructions 
was  that  in  the  former  the  horses  were  released  by  withdrawing  an 
armature,  while  in  the  latter  they  were  unfastened  by  a  hammer  com-  ■ 
ing  in  contact  with  the  gong.  The  announcement  in  the  Sunday  Press 
may  not  accurately  have  described  the  Higgins  construction,  but  it 
is  clear  that,  before  its  publication,  there  was  in  actual  use  an  auto- 
matic arrangement  by  which  the  horses  were  released  upon  the  stroke 
of  the  hammer  upon  the  gong.     . 

Complainant  contends  that  the  device  was  merely  an  abandoned 
experiment.  This,  however,  was  not  the  fact,  for  the  practicability 
and  operativeness  of  the  apparatus  is  abundantly  shown  by  the  evi- 
dence. That  the  use  of  the  device  was  discontinued  by  the  chief  of 
the  fire  department  does  not  warrant  the  presumption  that  it  was 
incomplete  or  used  merely  as  a  trial  test.  No  witnesses  were  called  by 
the  defendant  to  contradict  or  impeach  Higgins,  although  he  was 
subjected  to  the  test  of  a  cross-examination.  As  has  been  intimated, 
the  device  was  substantially  like  that  described  in  the  specification  in 
suit,  and  equivalent  means  were  employed  to  attain  the  result. 

The  Bailey  apparatus.  In  1872,  Bailey,  who  was  in  charge,  as  en- 
gineer of  the  steamer  Hugh  Ranken,  altered  a  hand-lever  device,  then 
in  use,  by  which  the  horses  were  released  on  the  instant  of  sounding 
an  alarm  of  fire.  The  change  or  alteration  consisted  of  attaching  the 
hand-lever  device  to  the  fire  alarm  telegraph.  Bailey  says  that  his 
device  was  in  successful  operation  prior  to  June  20,  1872.  It  is 
undeniable  that  this  improvement  accomplished  the  result  of  the 
patent  in  suit  by  substantially  similar  means.  The  important  ques- 
tion is  whether  the  Bailey  device  was  completed  and  successfully 
used  at  the  time  stated  by  him.  Upon  this  point  he  is  corroborated 
by  three  members  of  the  steamer  company,  and  also  by  newspaper 
publications  and  entries  in  the  records  of  the  company.  The  narratives 
of  the  witnesses  would  ordinarily  be  regarded  as  improbable,  on  ac- 
count of  the  lapse  of  time,  but  here,  as  will  now  be  shown,  it  was 
indisputably  corroborated  by  facts  and  documents.  The  proofs  show 
that  on  July  26,  1872,  the  Troy  Times,  a  daily  newspaper  published 
in  the  city  of  Troy,  printed  an  announcement  of  Bailey's  adjustment 
and  attachment  to  the  fire  alarm  telegraph,  by  which  the  horses  were 
released  from  their  stalls.  On  the  next  day,  an  article  of  similar  im- 
port appeared  in  the  Troy  Daily  Whig.  On  July  29,  1872,  the  Troy 
Daily  Press  also  contained  a  news  item  describing  Bailey's  improve- 
ment. Later,  on  October  1  and  2, 1872,  other  news  items  were  printed, 
relating  to  said  inventions.  Such  publications  were  distinctly  remem- 
bered by  the  witnesses  who  testified  upon  the  subject,  and  served  to 
recall  to  their  minds  the  exact  period  of  time  when  the  improvement 
was  in  public  use.  Such  prior  use  is  further  shown  as  has  already 
been  said,  by  contemporaneous  entries  in  official  records  kept  by  Bailey 
and  the  secretary  of  the  engine  company.    The  entries  are  as  follows : 

Monday,  Jaly  tbe  14th:    "Engineer  Bailey  commenced  putting  in  his  at- 
tachment for  unhitching  horses  by  means  of  the  F.  A.  Telegraph." 
On  the  22d:     "Working  on  hitching  apparatus." 
On  Wednesday,  the  23d :    "Working  on  hitching  apparatus.** 
On  the  24th :    "Completed  the  hitching  apparatus  to-day." 
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On  Friday,  the  25tli:  "Hitching  apparatus  as  devised  by  Engineer  Bailey 
works  to  a  charm.  The  hammer  of  the  gong  in  striking  the  blow,  tILrows 
back  a  hinge  which  lets  a  small  weight  fall  in  the  cellar,  which,  in  torn, 
pnlls  back  a  bolt,  and  lets  drop  a  heavier  weight,  which  is  connected  by  wire 
and  cords  with  the  hitching  rod  in  the  barn." 

In  the  circumstances  presented,  there  is  no  doubt  that  the  Bailey 
invention  was  in  actual  public  use  before  the  application  in  suit,  and 
continued  in  such  use  by  the  engine  company  mentioned  for  a  number 
of  years  thereafter.  It  is  true,  the  witnesses  were  unable  to  testify  to 
an  independent  recollection  of  the  precise  date  when  the  apparatus 
were  first  operated.  Their  memories,  however,  according  to  their  dec- 
larations, were  distinctly  and  positively  refreshed  by  the  newspaper 
items,  they  having  read  them  at  the  time  of  their  publications,  and 
hence  their  evidence  is  entitled  to  probative  weight.  No  satisfactory 
reason  for  discrediting  such  evidence  has  been  suggested.  The  nar- 
rative by  Higgins  in  relation  to  the  horses  running  away  and  drown; 
ing  is  not  helpful,  but  the  significance  of  the  news  items  in  evidence', 
which  directly  referred  to  the  subject-matter,  and  recalled  the  facts 
to  Higgins  and  Bailey,  cannot  be  overlooked. 

I  am  not  unmindful  of  the  general  rule  as  stated  in  Thayer  v.  Hart, 
(C.  C.)  20  Fed.  693,  and  many  other  adjudged  cases,  that  evidence 
of  prior  invention  affords  large  opportunity  for  fraud,  deception,  or 
mistake,  and  it  must  be  established  by  explicit  and  positive  proof.  The 
Bragg  patent,  having  several  times  been  sustained  by  courts  of  the 
highest  integrity,  a  natural  hesitation  to  reach  a  different  conclusion 
is  entertained.  This  controversy,  however,  is  unquestionably  deter- 
minative upon  the  presentation  of  new  facts,  from  which  an  entirely 
different  conclusion,  I  think,  is  justified.  The  rule  of  comity,  as 
frequently  said,  has  its  limitations.  In  Mast  Foos  &  Co.  v.  Stover 
Mfg.  Co.,  177  U.  S.  485,  20  Sup.  Ct.  708,  44  L.  Ed.  856,  the  Supreme 
Court  of  the  United  States  succinctly  said: 

''It  has  no  application  to  questions  not  considered  by  a  prior  court,  or,  in 
patent  eases,  to  alleged  anticipating  devices  which  were  not  laid  before  the 
court  As  to  such,  the  action  of  the  court  is  purely  original,  though  the  fact 
that  such  anticipating  devices  were  not  called  to  the  attention  of  the  prior 
court  is  likely  to  open  them  to  suspicion." 

The  alleged  prior  use  by  Flanders  as  said,  was  heretofore  fully  con- 
sidered in  a  former  litigation;  but  the  devices  of  Higgins  and  Bailey 
together  with  the  antecedent  patents  of  Chambers,  Haller,  and  Farmer 
were  not  before  the  court.  After  careful  consideration,  I  have  reached 
the  conclusion  that  the  Higgins  and  Bailey  devices  though  unpatented, 
were  in  successful  operation  and  use  prior  to  the  invention  in  suit ;  and 
that  the  defendant  has  established  such  use  by  a  fair  preponderance  of 
the  evidence  and  in  accordance  with  the  established  rule.  Such  deter- 
mination as  already  remarked  renders  it  unnecessary  to  discuss  more 
fully  the  scope  of  the  claims  in  suit  or  the  issue  of  infringement. 

The  bill  is  dismissed,  with  costs. 
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GENERAL  ELECTEIO  CX).  v.  GARRETT  COAL  00. 

(Circuit  Court,  W.  D.  Pennsylyania.    October  23,  1905.) 

No.  81. 

Patents — I  nfri ngement — Trolley  Sta nd. 

The  Bentley  patent.  No.  488,179,  for  a  trolley  stand  for  electric  carSr 
construed,  and  held  not  infringed  by  a  device  which  did  not  contain  a 
spring  plunger  sliding  in  the  drum  to  support  the  trolley  pole,  which  is 
made  an  essential  element  of  the  combination  of  each  claim,  nor  any- 
mechanical  eqiliivalent  thereof. 

In  Equity.     On  final  hearing. 

Betts,  Betts,  Sheffield  &  Betts,  for  complainant. 

E.  E.  Robbins  and  Glenn  S.  Noble,  for  respondent. 

.  BUFFINGTON,  District  Judge.  This  is  a  bill  in  equity  brought  by^ 
the  General  Electric  Company  against  the  Garrett  Coal  Company,  users 
of  a  mining  electric  locomotive  made  by  the  Morgan-Gardner  Electric 
Company,  The  bill  alleges  infringement  of  the  first  claim  of  a  patent 
No.  488,179,  owned  by  complainant,  which  was  granted  to  Edward  M. 
Bentley  for  a  trolley  stand  for  electric  cars.  The  defenses  are  invalid- 
ity of  the  patent  and  noninfringement.  We  will  for  present  purposes 
assume  the  validity  of  the  patent,  and  confine  ourselves  to  the  question 
of  infringement.  The  patent  relates  to  trolleys  for  electric  cars,  which 
the  patentee  explained  frequently  jumped  off  their  overhead  conductors 
when  passing  around  curves  or  over  switches ;  that  this  was  due  to  the 
fact  the  trolley  moved  stifHy  in  its  bearings,  and  could  not  accom- 
modate itself  to  the  movements  of  the  car.  His  device  consisted  of  a 
hollow  pedestal  secured  to  the  roof  of  the  car.  Loosely  fitting  therein 
was  a  cylindrical  rotatable  drum,  the  upper  end  of  which  extended 
above  the  cylinder,  and  was  provided  at  one  side  with  a  pair  of  legs, 
between  which  was  hinged  the  trolley  pole  socket.  From  this  socket  a 
lateral  arm  projected  to  the  center  of  the  drum,  where  it  had  a  bear- 
ing on  a  plunger  fitted  to  slide  smoothly  in  the  drum,  and  compress  a 
strong  spring  seated  on  the  drum  bottom.  The  specification  then  prcK 
ceeds : 

"The  operation  is  obvious.  The  spring  keeps  the  trolley  wheel  normally 
pressed  up  against  the  overhead  conductor,  but  permits  the  pole  to  sway 
up  and  down,  as  may  be  necessary.  The  drum  turns  easily  on  its  bearings 
in  the  cylinder,  and  thus  provides  for  the  lateral  movement  of  the  pole  in 
rounding  curves  and  the  like." 

Upon  this  device  was  granted,  inter  alia,  the  claim  now  in  dispute, 
viz.: 

"A  trolley  stand  comprising  an  upright  cylinder,  a  drum  rotatable  therein, 
and  adapted  to  carry  a  pivoted  trgliey  pole,  SLtd  a  spring  plunger  sliding  in 
the  drum  to  supi)ort  said  pole,  substantially  as  described." 

The  alleged  infringing  apparatus  also  uses  an  upright  base  or  cylinder,, 
in  whidh  is  sleeved  a  rotatable  drum,  which  supports  the  trolley  pole, 
which  is  pivoted  thereon.  The  lower  end  of  the  pole  extends  beyond 
the  supporting  pivot  to  the  center  of  the  drum.    From  this  end  a  strong 
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tension  spring  extends  to  the  bottom  of  the  drum,  where  it  is  secured 
by  a  nut.  It  will  thus  be  seen  the  respondent's  combination  does  not 
embody  the  element  of  "a  spring  plunger  sliding  in  the  drum  to  support 
said  trolley."  The  importance  of  this  element  of  a  spring  plunger  is 
shown  by  the  fact  that  it  is  found  in  every  claim  of  the  patent  and  is 
described  in  the  specification.  No  definition  of  it  is  found  in  the  dic- 
tionaries, and  it  would  seem  the  term  is  an  original  one,  used  by  the 
patentee  to  describe  that  element  of  his  combination.  Now  in  that  com- 
binatioo  the  spring  plunger  has  functions  peculiar  to  itself.  In  the 
first  place,  it  serves,  as  stated  in  the  claim,  "to  support -said  pole" ;  that  is, 
the  lateral  arm  is  supported  by  the  plunger,  buoyed  up  from  below  by  the 
compressed  spring.  Indeed  the  word  "support"  implies  sustaining  from 
beneath,  as  is  indicated  by  its  definition,  "to  bear  by  being  under,"  and 
its  derivation,  subportare.  It  has  also  the  function  of  "sliding  in  the 
drum"  for  the  purpose,  or,  as  stated  in  the  specification,  where  it  is 
described,  as  "fitted  to  slide  smoothly  in  the  drum."  This,  it  will  be 
observed,  enables  it  to  compress  the  spring  without  the  latter  buckling. 
Now  in  respondent's  device  no  plunger,  or  anything  at  all  resembling 
one,  is  employed,  or,  indeed,  anything  that  can  be  regarded  as  a  mechan- 
ical equivalent  thereof.  It  is  true  a  spring  is  used,  but  the  use  of 
springs  to  maintain  contact  between  a  trolley  pole  and  an  overhead 
wire  was  known  before  this  patent.  In  that  device,  too,  the  pole  is  sup- 
ported by  the  pivot  on  the  drum,  and,  while  the  tension  of  the  spring 
pulls  the  trolley  pole  against  the  wire,  it  serves  in  no  way  to  support 
it  in  the  sense  of  carrying  its  weight.  In  the  patentee's  device  the  spring 
does  support  the  trolley.  This  it  does  by  compression  and  the  plunger ; 
that  is,  the  "spring  plunger  sliding  in  the  drum"  is  the  indispensable 
co-operating  aid  required  to  support  or  carry  the  weight  of  the  pole. 
In  the  respondent's  device  the  expansion  of  the  spring  pulls  the  trolley 
end  up,  and  in  doing  so  the  drum  or  surrounding  sleeve  in  no  way  co- 
operates with  the  spring,  or  modifies  its  action.  It  will  be  noted  the 
spring  of  the  Bentley  device  cannot  be  extended  above  the  top  of  the 
drum,  while  the  respondent's  can  and  does. 

We  are  accordingly  of  opinion  the  element  of  a  spring  plunger  is  not 
found  in  the  respondent's  device,  or  can  its  tension  spring  be  adjudged 
the  mechanical  equivalent  of  Bentley's  spring  plunger  sliding  in  the 
drum  to  support  the  trolley  pole.  Such  being  the  case,  the  absence  of 
this  element  in  respondent's  combination  relieves  it  of  the  charge  of  in- 
fringement. Cimiotti  Co.  v.  American  Co.,  198  U.  S.  409,  25  Sup.  Ct 
697,  49  L.  Ed.  1100. 
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MURRAY  CO.   T.  CONTINENTAL  GIN  CO. 

(Circuit  Court,  D.  Delaware.    October  20,  1905.) 
No.  249. 

Patents— Feeding  Seed -Cotton  to  Gin— Infringement. 

The  apparatus  covered  by  claims  Nos.  1,  2,  9  and  12  of  patent  No. 
472,607,  dated  April  12,  1892,  granted  to  Stephen  D.  Murray,  assignor  to 
William  Burr  and  John  U.  Deems  for  "Improvements  in  Apparatus  for 
Elevating,  Distributing,  and  Feeding  Seed-cotton  to  Gins,"  and  of  claim 
No.  8  of  patent  No.  644,.532,  dated  February  27,  1900.  granted  to  Stephen 
D.  Murray  for  "Improvements  In  Cotton-elevators  and  Gin-feeders,"  If 
not  void  for  want  of  invention  must,  in  view  of  the  prior  art  receive 
such  a  narrow  and  limited  construction  aa  to  negative  infringement. 

(Syllabus  by  the  Court.) 

See  126  Fed.  533. 

Oliver  Mitchell  and  Arthur  W.  Spruance,  for  complainant 
Melville  W.  Church  and  E.  J.  Smyer,  for  defendant. 

BRADFORD,  District  Judge.  The  Murray  Company,  a  corporation 
of  Texas,  filed  its  bill  against  the  Continental  Gin  Company,  a  corpora- 
tion of  Delaware,  alleging  infringement  of  letters  patent  of  the  United 
States  No.  472,607,  No.  488,446  and  No.  644,532 ;  but  patent  No.  488,- 
446  need  not  now  be  considered,  as  the  counsel  for  the  complainant  has 
since  the  bill  was  filed  abandoned  all  claim  for  relief  in  this  suit  with 
respect  to  it.  Patent  No.  472,607,  dated  April  12, 1892,  was  applied  for 
May  29,  1891,  and  was  granted  to  Stephen  D.  Murray,  assignor  to 
William  Burr  and  John  H.  Deems,  for  "Improvements  in  Apparatus 
for  Elevating,  Distributing,  and  Feeding  Seed-cotton  to  Gins."  Patent 
No.  644,632,  dated  February  27,  1900,  was  applied  for  April  24,  1899, 
and  was  granted  to  Stephen  D.  Murray  for  "Improvements  in  Cotton- 
elevators  and  Gin-feeders."  In  the  description  of  patent  No.  472,607 
the  nature  and  objects  of  the  invention  are  thus  stated : 

"This  Invention  relates  to  certain  new  and  useful  improvements  In  machlnefi 
or  apparatus  for  elevating,  distributing,  and  feeding  seed-cotton  to  gins;  and 
it  consists,  substantially,  in  such  features  of  arrangement,  construction,  and 
combination  of  parts  as  will  hereinafter  be  more  fully  described  and  claimed. 
The  invention  has  for  Its  object  to  provide  a  machine  or  apparatus  which 
shall  enable  seed-cotton  to  be  elevated,  distributed,  and  fed  directly  to  two 
or  more  gins  at  the  same  time  without  greatly  Increasing  the  consumption  of 
power  beyond  that  required  for  performing  the  same  work  in  connection 
with  a  single  gin.  The  invention  has  for  its  further  object  to  provide  a  ma- 
chine or  apparatus  of  the  character  referred  to,  which  can  be  adapted  to 
any  ordinary  gin  or  gins  or  any  arrangement  of  gins.  The  invention  has  for 
its  further  object  to  enable  ready  access  to  be  had  to  all  parts  of  the  gins, 
and  also  to  greatly  economize  in  space  over  many  former  inventions  for  a 
like  purpose.  The  invention  has  for  its  still  further  object  to  provide  a 
machine  or  apparatus  of  the  character  referred  to  which  shall  possess  the 
quality  of  great  durability,  and  one  in  which  the  moving  parts  are  compara- 
tively few  and  not  liable  to  become  as  quickly  worn  as  when  of  a  more 
delicate  construction.  The  invention  has  for  its  still  further  object  to  greatly 
reduce  the  quantity  of  machinery  usually  employed  to  do  the  work  of  elevat- 
ing, distributing,  and  feeding  cotton  to  gins,  and  thereby  rendering  the  ma- 
chine or  apparatus  much  less  expensive  to  build.    The  invention  has  for  Its 
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final  object  to  provide  means  whereby  the  cofton^s  fed  to  the  gins  In  a  com- 
preased  sheet  or  bat  and  also  to  provide  simplified  devices  for  actuating  and 
regulating  the  speed  of  the  feed-rolls." 

The  charge  of  infringement  as  to  patent  No.  472,607  has  been  re- 
stricted to  claims  1,  2,  9  and  12,  which  are  as  follows : 

"1.  In  apparatus  for  elevating,  distributing,  and  feeding  seed-cotton  to 
gins,  the  combination,  with  a  suction  pipe  or  tube,  of  a  box  or  casing  having 
side  air-passages  and  a  central  screened  space,  and  a  chute  or  feeder  com- 
municating with  said  space,  substantially  as  described. 

**2.  In  apparatus  for  elevating,  distributing,  and  feeding  seed-cotton  to 
gins,  the  combination,  with  a  suction  pipe  or  tube  formed  in  Its  under  side 
with  an  opening,  of  a  box  or  casing  having  a  central  space  communicating 
with  said  pipe  or  tube  and  provided  with  side  air-passages  having  inner 
screen-walls,  and  a  chute  or  feeder  communicating  with  said  central  space, 
substantially  as  described/' 

*'9.  In  apparatus  for  elevating,  distributing,  and  feeding  seed-cotton  to 
gins,  the  combination,  with  the  chute  or  feeder,  of  a  set  of  feed-rollers  sup- 
ported at  the  bottom  of  said  chute  or  feeder  and  means  for  regulating  the 
feed  of  said  rollers,  substantially  as  described." 

*'12.  The  combination,  with  a  suction-pipe,  of  the  box  or  casing  con- 
structed of  two  or  more  central  spaces  and  provided  with  the  screened  air- 
passages  and  a  chute  or  feeder  suspended  beneath  each  of  said  central  spaces, 
substantially  as  described." 

In  the  description  of  patent  No.  644,532  the  nature  and  object  of  the 
invention  are  thus  stated : 

''This  Invention  relates  to  cotton-elevators  and  gin-feeders,  and  especially 
to  that  class  of  such  apparatus  employed  for  elevating  and  feeding  seed- 
cotton  to  cotton-gins  wherein  an  air  conduit  or  tube  is  arranged  longitudinal- 
ly along  and  communicates  with  the  cotton-distributing  casing  or  trunk,  pro- 
vided with  screens  arranged  therein  at  points  above  feed-chutes  that  lead  to 
the  gin-feeders  In  such  manner  that  the  seed-cotton  is  drawn  by  suction 
through  the  distributing  casing  or  tfunk  and  at  the  points  where  the  screens 
are  located  drops  by  gravity  into  the  feed-chute  and  by  the  latter  is  conveyed 
to  the  gin-feeders,  which  operate  to  feed  the  cofton  to  the  cotton-gins,  as  in 
letters  patent  Nos.  472,607,  488,446  and  560,914  respectively  dated  April  12  and 
December  20,  1892,  and  May  26,  1896.  The  object  of  the  present  invention 
is  to  provide  an  improved  air  conduit  or  tube  for  delivering  the  cotton  to  the 
feed-chutes,  to  form  the  feed-chutes  in  two  removable  sections  to  facilitate 
the  ready  Insertion  and  removal  of  the  flexible  valves,  to  combine  with  the 
gin-feeder  improved  cotton-cleaning  mechanism  and  means  for  conveying  off 
the  dirt,  and  flnally  to  Improve,  simplify,  and  render  more  efficient  this  class 
of  apparatus  generally." 

The  charge  of  infringement  as  to  patent  No.  644,532  has  been  re- 
stricted to  claim  8,  which  is  as  follows : 

"8.  In  an  apparatus  for  feeding  seed-cotton  to  cotton-gins,  the  combination 
with  a  feed-chute  or  receptacle-box,  of  a  casing,  feed-rollers  arranged  In 
the  casing,  a  picker-roll  disposed  beneath  the  feed-rollers,  a  chute  for  de- 
livering the  cotton  from  the  picker-roll  to  the  gin,  a  screen  located  beneath 
and  in  rear  of  the  picker-roll,  a  box  or  trough  for  catching  the  dirt  which 
drops  by  gravity  through  the  screen,  means  for  directing  the  dirt  into  said 
box  or  trough  and  a  conveyer  arranged  in  the  box  or  trough  and  operating  to 
discharge  the  dirt  th^^from,  substantially  as  described." 

The  defendant  contends  that  the  complainant  has  failed  to  establish 
title  to  patent  No.  472,607,  one  of  the  two  patents  on  which  a  right  of 
recovery  is  now  set  up.  This  is  an  immaterial  point  from  the  view  the 
court  takes  of  the  case  and  need  not  further  be  alluded  to. 
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I  do  not  think  that  the  merits  of  the  case  require  elaboration  or  en- 
largement and  shall,  therefore,  content  myself  with  the  brief  statement, 
after  careful  examination  of  the  evidence,  exhibits  and  briefs,  that,  if 
the  patented  apparatus  in  suit  are  not  void  for  want  of  invention,  they 
can,  in  view  of  the  prior  art,  receive  only  such  a  limited  and  narrow 
construction  as  to  negative  infringement.  .  The  bill  accordingly  must  be 
dismissed  with  costs.    Let  a  decree  be  prepared  and  submitted. 


THOMSON-HOUSTON  BLBCTRIO  CO.    v.    INTERNATIONAL  TROLLEY 

CONTROLLER  00. 

(Circuit  Court.  W.  D.  New  Xork.    May  8,  1005.) 

No.  249. 

L  Patents — Surr  fob  Infringement — ^PBEUMtNAST  Injunction. 

Where  the  validity  of  a  reissue  patent  has  been  adjudged  by  the  Cir- 
cuit Court  of  Appeals,  a  defense  of  laches  In  applying  for  the  reissue, 
set  up  by  a  defendant  In  a  subsequent  suit  for  its  Infringement  Is  not 
sufficient  ground  for  refusing  a  preliminary  Injunction,  where  Infringe- 
ment Is  not  denied. 

2.  Same — Traveling  Contact  fob  Electric  Railways. 

A  preliminary  Injunction  granted,  restraining  Infringement  of  the 
Van  Depoele  reissued  patent,  No.  11,872  (original  No.  495,443),  for  a 
traveling  contact  for  electric  railways  on  a  prior  decision  sustaining  Its 
Talldlty. 

In  Equity.  Suit  for  infringement  of  reissued  letters  patent  No. 
11,872  (original  No.  495,443),  for  a  traveling  contact  for  electric  rail- 
ways, granted  to  Charles  J.  Van  Depoele  November  13,  1900.  On 
motion  for  preliminary  injunction. 

Betts,  Betts,  Sheffield  &  Betts,  for  complainant 
Howard  P.  Denison,  for  defendant 

HAZEL,  District  Judge.  The  propositions  relating  to  the  proper 
construction  of  the  claims  of  the  earlier  patent,  together  with  the 
validity  of  the  reissue,  have  recently  been  fully  and  finally  decided 
by  the  Circuit  Court  of  Appeals  for  this  Circuit  in  Thomson-Houston 
Electric  Company  v.  Black  River  Traction  Company,  135  Fed.  759, 
68  C.  C.  A.  461,  and  this  court,  of  course,  is  bound  by  that  decision. 
Hence  it  is  entirely  needless  to  again  construe  the  claims,  or  to  de- 
termine the  validity  of  the  reissue  patent  or  narrate  its  history  or  that 
of  the  litigations  in  which  the  generic  patent  was  for  a  number  of 
years  involved.  Nor  is  it  useful  to  dwell  upon  the  grounds  leading 
to  the  decision  holding  the  reissue  valid.  The  single  point,  infringe- 
ment not  being  disputed,  upon  which  stress  is  laid  is  the  question  of 
laches.  Defendant  contends  that  the  reissue  patent  was  granted  by  the 
Patent  Office  seven  years  and  six  months  after  the  original  patent, 
and  therefore  was  not  applied  for  within  a  reasonable  time  after  the 
discovery  of  the  mistake  upon  which  the  reissue  was  based.  Assum- 
ing the  defense  of  laches  well  pleaded  and  maintainable,  which  may 
be  doubted  where  the  question  has  been  considered  by  the  appellate 
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court  (American  Sulphite  Pulp  Co.  v.  Burgess  Sulphite  Co.  et  al. 
[C.  C]  103  Fed.  975),  I  am  well  satisfied  that  the  peculiar  circum- 
stances which  prompted  the  application  for  a  correction  of  the  earlier 
patent  were  such  as  to  excuse  any  delay.  The  delay  was  not  unrea- 
sonable, and  certainly  is  explained  by  the  usual  course  of  litigation 
in  which  the  original  patent  was  involved. 
An  injunction  pendente  lite  may  issue. 


STAR  CX).  V.  COLVBR  PUB.  HOUSB. 

(Carcult  Court,  S.  D.  New  York.    August  30,  1905.) 

CouBTS— United  States  Coubts—Pbocedubb — Pbbliminabt  iNJUNcnon. 

It  is  the  rule  in  the  federal  courts  that  a  preliminary  injunction  will 
not  be  granted  unless  the  papers  present  a  clear  case. 

In  Equity.    On  motion  for  preliminary  injunction. 

Clarence  J.  Shearn  and  Edward  A.  Freshman,  for  complainant. 
Archibald  Cox,  for  defendant. 

HOLT,  District  Judge.  The  rule  is  well  settled  in  the  federal 
courts  that  a  preliminary  injunction  will  not  be  granted  except  when 
the  papers  present  a  clear  case.  Stevens  v.  Missouri,  K.  &  T.  Ry.  Co., 
106  Fed.  771,  46  C.  C.  A.  611 ;  Blakey  v.  National  Co.,  95  Fed.  136, 
37  C.  C.  A.  27.  In  my  opinion,  this  case  is  not  clear,  but  doubtful. 
The  application  is  based  on  two  grounds — the  alleged  violation  of  a 
trade-mark,  and  unfair  competition.  In  the  first  place,  I  think  it 
doubtful  whether  there  can  be  a  trade-mark  in  the  word  "American" 
or  "Magazine,"  or  in  a  combination  of  the  two.  Moreover,  the  thing 
sold  which  infringes  a  trade-mark  must  obviously  be  substantially 
similar  to  the  thing  entitled  to  the  trade-mark.  The  defendant  pub- 
lishes a  magazine.  The  complainant  publishes  a  supplement  or  ad- 
dition to  its  Sunday  issue  of  a  daily  newspaper.  It  seems  to  me  that 
it  is  merely  a  part  of  a  newspaper,  and  not  a  magazine.  Indeed,  as 
I  understand  the  title,  it  is  not  called  a  magazine.  It  is  called  "The 
American  Magazine  Supplement" ;  that  is,  a  supplement  or  addition 
to  the  usual  issue  of  the  newspaper,  containing  matter  the  general 
character  of  which  is  or  aims  to  be  similar  to  that  published  in  a 
magazine.  The  word  "Magazine"  in  this  title  appears  to  me  to  be  an 
adjective  qualif)ring  the  word  "Supplement,"  and  not  itself  an  in- 
dependent noun.  It  also  seems  equally  dubious  to  me  whether  any 
successful  case  can  be  made  out  of  an  unfair  competition  in  business. 
I  cannot  see,  upon  a  consideration  of  the  facts  shown  in  the  moving 
1  papers,  and  upon  an  inspection  of  the  different  publications,  how  the 
magazine  published  by  the  defendant  can  ever  be  mistaken  for  the 
supplement  published  by  the  plaintiff,  either  by  readers  or  adver- 
tisers, or  any  persons  whatever. 

A  preliminary  injunction  would  obviously  cause  considerable  dam- 
age to  the  defendant.  Under  all  the  circumstances,  the  motion  is 
denied. 

1411 
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KESSLER  &  CO.  et  al.  y.  BNSLEY  CO.  et  al. 

(Circuit  Court,  N.  D.  Alabama,  S.  D.    September  16,  1906.) 

No.  133. 

1,  Ebtoppel— Corpobations—Ratificatiow  or  Pbiob  Action— Acxjeptance  of 

Benefits. 

Where,  under  authority  given  by  a  resolution  of  Its  stockholders,  the 
property  of  a  corporation  was  conveyed  to  trustees  with  power  to  sell  and 
to  apply  the  proceeds  to  the  payment  of  the  company*s  debts,  and  the 
company,  with  full  knowledge  of  all  the  facts,  allowed  the  trustees  to  pro- 
ceed under  the  trust  to  sell  property  until  its  debts  were  paid,  and  ac- 
cepted a  reconveyance  of  the  remainder  of  the  property  and  retained  the 
same,  such  action  was  a  ratification  of  the  conveyances,  and  steps  by 
which  the  trusteeship  was  created  and  any  irregularities  or  defects  in  the 
original  proceedings  are  immaterial,  nor  can  the  company  or  one  suing  in 
its  right  deny  tiie  title  or  authority  of  the  trustees  or  the  validity  of  their 
acts,  except  for  fraud  or  breach  of  ti'ust 

2.  COBPOBATIONS— PUBOHASE    OF    PbOPEBTT    BT    OfFICEBS— CUBINO    DEFECTIVE 

Title. 

Lands  of  a  corporation  were  sold  on  execution  and  purchased  by  the 
Judgment  creditor,  who  conveyed  to  a  second  corporation  organized  for 
the  purpose.  In  which  one  of  the  directors  of  the  first  was  a  stockholder. 
An  agreement  was  made  between  the  first  company  and  its  creditors  to 
convey  its  property  to  trustees,  who  were  to  sell  sufficient  to  pay  Its  debts 
and  reconvey  the  remainder,  and  pursuant  to  such  agreement  it  conveyed 
its  statutory  right  of  redemption  to  the  lands  sold  to  the  trustees,  and  the 
second  company  also  conveyed  to  them  its  rights  therein,  thus  vesting: 
them  with  full  title.  Held,  that  any  equity  in  favor  of  the  first  company 
which  existed  in  the  property  while  held  by  the  second  company,  by  rea- 
son of  the  fiduciary  relation  between  Its  organizer  and  the  first  com- 
pany, was  extinguished  by  the  conveyance  of  the  property  to  the  trustees, 
to  be  held  and  disposed  of  for  the  benefit  of  the  first  company,  and  thnt 
certain  of  the  property  which  was  thereafter  purchased  from  the  trustees 
by  the  second  company  and  such  stockholder  therein  was  not  affected  b\ 
such  equity. 

8.  Same — Validity  of  Pubchase  by  Fobmer  Officeb — BMdence  Considebed. 
Evidence  considered  relating  to  a  purchase  of  lands  of  a  company  by  a 
former  director,  and  by  a  corporation  of  which  he  was  a  large  stockholder, 
from  trustees  to  whom  they  had  been  conveyed  under  an  agreement  be- 
tween the  company  and  its  creditors,  made  by  direction  of  its  stockhold- 
ers, to  be  sold  primarily  for  payment  of  its  debts,  and  the  transaction  h^ld 
not  affected  by  fraud  or  concealment  of  facts  on  the  part  of  the  purchas- 
er, or  collusion  with  the  officers  of  the  company  or  the  trustees,  nor  im- 
peachable on  the  ground  of  inadequacy  of  consideration;  the  proposition 
to  purchase,  before  being  made  to  the  trustees,  having  been  openly  made 
to  the  company  at  a  meeting  of  stockholders,  and  by  them  recommended 
for  acceptance  to  the  trustees. 

4.  Same — Pubchase  by  Directob  fbom  Tbustees — Bubden  of  Pboof  ab  to 
Validity. 

A  purchase  of  property  of  a  corporation  by  a  director  or  former  direc- 
tor from  trustees  whose  selection  he  did  not  control,  but  who  were  chosen 
by  the  stockholders  and  creditors  to  hold  the  property  in  trust  to  sell  and 
pay  the  company's  debts,  is  not  within  the  strict  rule  which  is  applied  in*^ 
case  of  a  purchase  by  a  director  from  his  fellow  directors,  and  the  burden 
of  proving  that  improper  influence  moved  the  trustees  in  making  the  con- 
tract rests  upon  him  who  assails  it 

6.  Same — Suit  by  Stogkholoeb — Laches. 

Where  a  land  company,  owning  a  large  tract  of  land  of  speculative 
Talue  and  largely  indebted,  conveyed  its  land  to  trustees,  to  be  sold  so  far 
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as  necessary  to  pay  Its  debts,  and  certain  of  sn<^  lands  were  purchased 
from  tbe  trustees  by  a  former  director  and  a  corporation  In  which  he  was  In- 
terested, who  took  possession,  made  improvements,  brought  in  manufac- 
tnrlng  industries,  sold  lots,  and  built  up  a  town,  stockholders  of  the  com- 
pany who  had  knowledge  of  such  facts  and  to  whom  knowledge  of  all 
other  facts  relating  to  the  transaction  was  accessible  are  barred  by  laches 
from  maintaining  a  suit  in  equity  to  set  aside  the  purchase  by  a  delay  of 
four  years  before  taking  any  action  to  that  end,  during  which  time  the 
property  had  greatly  Increased  in  value,  largely  through  the  eifurts  and 
expenditures  of  the  purchasers. 

In  Equity.    On  final  hearing. 

This  was  a  bill,  filed  April  25,  1902,  by  Alfred  Kessler  and  others,  minority 
9to€liholders  of  the  Ensley  Land  Company,  against  the  Ensley  Company  and 
others,  in  right  of  the  Land  Company,  which  refused  to  sue,  to  set  aside  the 
conveyance  of  a  choice  body  of  its  lands,  which  the  bill  alleges  were  purchased 
by  four  of  the  defendants,  in  fraud  of  the  Itand  Company.  The  case  was  be- . 
fore  the  court  on  demurrer  to  the  original  and  amended  bills.  123  Fed.  540 ; 
129  Fed.  308.  The  Ensley  Land  Company  Is  here  referred  to  as  the  Land  Com- 
paiiy,  to  distinguish  it  from  the  EJnsley  Company;  and  for  brevity  the  Ten- 
nessee Coal,  Iron  &  Railroad  Company  is  referred  to  as  the  Tennessee  Com- 
pany. Only  a  summary  of  the  allegations  of  the  bill,  which  is  quite  lengthy, 
is  necessary  to  a  proper  understanding  of  the  case. 

At  the  time  of,  and  just  before  the  culmination  of,  the  grievances  com- 
plained of,  the  defendant  Shook  was  president  of  the  Land  Company  and  vice 
l>resldent  of  the  Tennessee  Company ;  Baxter  was  a  director  of  the  Land  Com- 
pany and  president  of  the  Tennessee  Company ;  Bowron  was  a  director  of  the 
\j&n6.  Company  and  vice  president  of  the  Tennessee  Company,  McCormack  was  a 
director  of  the  Land  Company  and  general  manager  of  the  Tennessee  Company, 
Kamsey  was  assistant  general  manager  of  the  Tennessee  Company,  and  Barker 
was  president  of  a  bank  which  held  a  number  of  claims  against  the  Land 
Company,  and  afterwards  became  co-trustee  with  Bowron  under  a  deed  of 
trust  to  secure  creditors  of  the  Land  Company.  The  theory  of  the  bill 
was:  That  the  defendants,  with  the  exception  of  Barker,  while  officers  of 
the  Tennessee  Company,  which  owned  a  majority  of  the  stock  of  the  Laud 
Company,  by  means  of  their  control  of  the  majority  stock,  elected  what  per- 
^ns  they  pleased  as  officers  and  directors  of  the  Land  Company  and  thus  con- 
trolled its  affairs,  and  so  mismanaged  the  corporation  as  to  Involve  it  in  debt 
That  they  formed  a  conspiracy.  In  the  latter  part  of  the  year  1896.  or  early  In 
ibe  year  1897,  to  acquire  the  property  for  themselves,  and  In  order  to  more 
effoctnally  carry  out  this  conspiracy*,  and  to  deceive  the  Tennessee  Company 
and  other  stockholders,  not  in  the  conspiracy,  and  to  give  their  purchases  a 
semblance  of  legality,  they  formulated  the  plan  of  the  trusteeship,  under 
which  Barker  and  Bowron  became  trustees,  and  were  clothed  with  the  title  of 
the  company  to  sell  its  lands  in  payment  of  its  debts.  That  as  officers  of  the 
Tennessee  Company  they  knew  the  fact,  of  which  the  other  stockholders  were 
ignorant,  that  the  Tennessee  Company  had  determined  to  build  a  steel  plant 
at  Ensley,  knowledge  of  which,  if  made  known  to  the  public,  would  have  gi'eat- 
ly  Increased  the  value  of  the  lands  at  that  time,  and  have  enabled  the  officers 
of  the  company,  by  putting  the  property  on  sale  In  the  usual  way,  to  have 
raised  enough  money  to  pay  its  debts,  and  thus  avoided  the  trusteeship  alto- 
gether, but  that  they  concealed  this  knowledge  from  the  stockholders.  That 
in  pursuance  of  the  conspiracy  Shook  secretly  Induced  Mrs.  Warner,  the  own- 
er of  a  judgment  against  the  Land  Company,  to  sell  all  the  property  of  the 
company  under  execution  In  January,  1897.  That  she  did  so  and  went  into 
posaession.  That  in  December,  1897,  the  defendants,  who  concealed  their  con- 
nection with  the  Ensley  Company,  caused  that  company  to  be  formed,  and  to 
purchase  the  lands  from  Mrs.  Warner,  and  then  caused  the  Ensley  Company  to 
convey  them  to  Barker  and  Bowron  as  individuals,  with  the  secret  under- 
standing that,  as  soon  as  the  title  of  the  Land  Company  could  be  gotten  into 
the  trustees,  they  would  make  the  sales  complained  of  to  the  Ensley  Company 
and  to  McCormack.  That  in  pursuance  of  this  conspiracy  a  meeting  of  the 
itodcbolders  of  the  Land  Company  was  called  for  the  10th  of  January,  1808, 
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which  for  want  of  a  quorum  adjourned  over  until  the  25th  of  that  month, 
when  Shook  made  the  following  report  to  the  stockholders:  "To  the  Stock- 
holders of  the  Ensley  Land  Company:  Since  your  last  annual  meeting  all 
the  property  of  the  Ensley  Land  Company  has  been  sold  by  Its  creditors.  On 
the  25th  of  January,  1807,  the  realty  was  sold  by  the  sheriff,  and  bought  In  by 
the  executrix  of  the  estate  of  James  C.  Warner,  deceased,  who  was  the  owner 
of  what  Is  known  as  the  •Birmingham  Railway  &  Electric  Company  judg- 
ment,* for  $15,168.91.  About  the  18th  of  September  last  the  personal  prop- 
erty was  sold  for  $525,  under  an  execution  obtained  by  Napoleon  Hill,  of  Mem- 
phis, Tenn.,  for  $13,348.96.  The  result  of  these  sales  left  the  Ensley  Land 
Company  nothing  but  the  statutory  right  of  redemption.  The  aggregate 
amount  of  indebtedness  due  is  about  $130,000.  For  the  purpose  of  liquidating 
these  debts,  the  creditors  have  agreed  upon  a  plan  of  having  the  property  con- 
veyed to  two  trustees,  Messrs.  N.  E.  Barker  and  James  Bowron,  with  the  un- 
derstanding, when  a  sufficient  amount  of  property  has  been  sold  to  pay  off 
.  the  debts  of  the  Ensley  Land  Company  and  the  expenses  incident  to  the  execu- 
tion of  the  trust,  that  all  the  remaining  property  shall  be  conveyed  to  the 
Ensley  Land  Company.  For  the  purpose  of  enabling  the  trustees  to  make  ab- 
solute title  to  the  property  they  may  sell.  It  Is  necessary  that  the  Ensley  Land 
Company  shall  waive  Its  statutory  right  of  redemption.  I  suggest  that  our 
attorneys  be  requested  to  draw  up  such  papers  as  will  make  effective  the  will 
of  the  stockholders  In  this  respect,  and  that  the  directors  be  authorized  to  con- 
summate an  agreement  with  tiie  trustees  appointed  by  the  creditors." 

This  report  was  spread  upon  the  minutes.  At  that  meeting,  b^  a  vote  of 
2,597  shar^  in  the  affirmative  to  30  in  the  negative,  a  resolution,  moved  by  the 
defendant  McCormack  and  seconded  by  the  defendant  Shook,  was  adopted* 
which,  after  reciting  the  sale  under  the  Warner  judgment,  etc.,  that  the  com- 
pany owed  other  debts,  and  that  its  property  was  more  than  sufficient  to  pay 
its  debts  offered  for  sale  In  the  ordinary  manner,  provided,  in  substance,  that 
upon  the  execution  by  Barker  and  Bowron  of  a  declaration  of  trust  the  terms 
of  which  should  be  satisfactory  to  the  board  of  directors,  and  providing  for  the 
payment  of  claims  of  creditors  according  to  their  priority,  that  the  president 
on  behalf  of  the  Land  Company  release  and  convey  the  statutory  right  of  re- 
demption. On  the  21st  day  of  February,  1898,  Shook,  In  pursuance  of  the  res- 
olution, made  a  conveyance  to  Barker  and  Bowron  in  the  name  of  the  com- 
pany, they  having  made  a  declaration  of  trust,  which  is  recited  in  the  com- 
pany's conveyance,  by  which  not  only  the  statutory  right  of  redemption  is  re- 
leased to  the  trustees,  but  all  the  right,  title,  and  interest  of  the  company  was 
conveyed  to  them.  At  that  meeting  the  following  proposition  from  the  Ensley 
Company  was  put  upon  the  minutes : 

''We  will  give  you  $14,600  for  220  acres  of  land  described  as  follows:  40 
acres  in  townsiter,  40  acres  near  K.  C.  road,  60  acres  beyond  Eubanks,  40  acres 
near  No.  3  slope,  40  acres  near  shaft  No.  1.  (2)  We  will  guaranty  the  build- 
ing of  20  houses  on  this  land  in  6  months,  40  houses  in  12  months,  and  50 
houses  In  two  years.  (3)  You  to  name  a  price  on  each  lot  and  block  you  are 
willing  to  put  upon  the  market,  and  give  us  the  exclusive  right  to  sell  the 
fiame,  paying  10  per  cent  commissions  on  all  such  sales.  When  lots  are  sold 
on  time  or  in  connection  with  our  building  operations,  we  to  pay  the  fixed 
price  ourselves,  less  the  10  per  cent     (4)  We  will  guarantee  the  sale  of 

of  your  lots  the  first  year  and in  two  years  the  building  of 

houses  thereon months.     (5)  We  will  cause  to  be  erected,  in  one  year  from 

this  date,  at  Ensley,  a  foundry  and  machine  shop  of  capacity  to  do  all  work  ob- 
tainable and  to  enlarge  same  as  business  demands.  (G)  We  will  cause  to  be 
put  in  operation  a  red  brick  making  plant  with  capacity  to  furnish  brick  fOr 
all  local  demands.  (7)  We  will  cause  to  be  erected  and  operated  a  planing  mill 
with  cutoff  saws  sufficient  for  the  needs  of  the  town.  (8)  We  will  locate  a 
drug  store  at  Ensley.  (9)  We  will  locate  a  lumber  yard  and  builders'  supply 
store.  (10)  Proper  material  being  found  at  Ensley  and  furnished  us  at  com- 
petitive prices,  we  will  cause  to  be  erected  a  plant  for  the  manufacture  of 
bolts  and  nuts.  (11)  Also  a  plant  for  the  manufacture  of  rivets.  (12)  Also 
a  plant  for  the  manufacture  of  steel  plow  shapes.  (13)  Also  a  plant  for  the 
manufacture  of  boilers  and  bridges.  (14)  Suitable  material  being  found  at 
Ensley,  we  will  erect  a  plant  for  the  manufacture  of  lima   (15)  If  found 
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practicable,  and  molten  steel  is  sold  ns  at  reasonable  prices,  we  will  canse  to 
be  built  a  plant  for  the  manufacture  of  steel  castings.  (16)  For  the  location 
of  industries,  free  sites  to  be  donated  by  you.  (17)  It  is  understood  that  in 
the  location  of  manufacturing  industries  we  are  to  have  the  support  and  ap- 
proval of  the  trustees  and  of  the  Tennessee  Company,  who  would  be  expected  to 
give  industries  at  Ensley  as  low  net  prices  on  raw  material  as  given  any  one 
located  elsewhere."  Whereupon  the  following  action  was  taken  by  the  stockhold- 
ers: "Resolved,  that  it  be  recommended  to  the  trustees  that  they  trade  with 
the  Ensley  Company  on  the  lines  indicated  In  the  proposal  which  Is  submitted 
by  the  Ensley  Company  at  this  meeting."  That  after  the  president  of  the 
Land  0)mpany  executed  the  conveyance  to  Barker  and  Bowron  they  mftde  the 
sales  complained  of  to  the  Ensley  Company  and  to  McCk>rmack ;  the  other  de- 
fendants, with  the  exception  of  Barker,  having  a  secret  interest  therein.  The 
bill  further  alleged  that  the  property  was  sold  for  about  one-tenth  of  Its  value. 
That  the  sales  were  by  acreage,  and  not  by  blocks  and  squares  as  laid  out  in 
the  plan  of  the  city,  and  were,  In  fact,  secret  sales.  That  the  trustees  allowed 
the  purchasing  defendants  to  select  the  choicest  portions  of  the  property  ad- 
jacent to  the  reservation  by  the  Tennessee  Company  for  the  steel  plant,  which 
was  built  at  that  point  a  few  months  after  the  sales.  That  the  Tennessee 
Company  was  indebted  to  the  Land  Company  In  the  sum  of  $40,000  or  $50,000, 
which  defendants  failed  to  collect,  which  could  have  been  utilized  by  them  to 
relieve  the  Land  Company  from  the  pressure  of  creditors,  most  of  whom  were 
willing  to  wait  for  the  payment  of  their  claims.  The  opinion  states  other 
facts  which  are  set  forth  In  the  bill  as  badges  of  fraud,  and  certain  objections 
which  it  makes  to  the  validity  of  the  proceedings  at  the  stockholders'  meeting 
and  the  legal  and  equitable  effect  of  the  several  conveyances.  The  excuse 
given  for  not  earlier  filing  the  bill  was  held  sufficient  in  Kessler  &  Co.  et  al.  v. 
Ensley  Co.  et  al.,  129  Fed.  398,  and  need  not  be  here  repeated.  The  bill  prayed 
a  decree  vacating  the  sales  to  the  respondents,  and  requiring  them  to  reconvey 
the  portions  of  the  land  which  had  not  been  sold,  and  account  for  those  which 
tbey  have  sold  to  bona  fide  purchasers,  and  for  a  decree  against  the  defendants 
Individually  for  their  several  breaches  of  trust,  and  also  "for  a  decree  requir- 
ing them  to  account  for  the  rents.  Issues,  profits,  and  proceeds  received  by 
them  as  the  result  of  or  by  reason  of  any  of  their  dealings  aforesaid."  The 
court  dismissed  the  bill  on  the  merits,  and  also  for  laches. 

J.  W.  Baker,  T.  M.  Steger,  Smith  &  Smith,  and  I.  K.  Boyesen,  for 
complainants. 

Knox,  Acker  &  Blackmon,  James  C.  Bradford,  John  F.  Martin,  and 
E.  J.  Smyer,  for  defendant. 

JONES,  District  Judge  (after  stating  the  facts).  The  bill  is 
lengthy,  and  the  agreed  facts  and  the  testimony  are  voluminous.  The 
evidence  follows  the  range  of  the  acts  and  motives  of  a  number 
of  individuals  over  a  period  of  several  years,  in  which  the  history  and 
conduct  of  large  corporate  concerns  are  unfolded  in  support  or  denial 
of  bitter  charges  of  fraud  against  corporate  managers.  Such  com- 
plaints must  be  heard  by  courts  with  painstaking  care,  and  the  dis- 
charge of  the  duty  in  this  case  compels  extended  examination  of  the 
evidence.  It  is  not  practicable,  without  swelling  this  opinion  to  an 
intolerable  length,  to  detail  or  dissect  the  many  minute  facts  and  cir- 
cumstances which  have  had  the  attention  of  counsel  in  their  earnest 
and  able  arguments,  or  to  do  more,  in  dealing  with  this  mass  of  evi- 
dence, than  to  discuss  the  prominent  facts  and  controlling  features  of 
the  case.  Some  legal  questions,  decisive  of  many  of  the  contentions, 
must  first  be  disposed  of. 

1.  It  was  held  on  demurrer  to  the  amended  bill  that  the  Land  Com- 
pany, as  the  case  was  then  presented,  had  ratified  the  conveyances  and 
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Steps  by  which  the  trusteeship  was  created,  and  the  title  and  powers 
lodged  in  the  trustees,  and  was  legally  bound  by  all  the  lawful  acts  of 
Barker  and  Bowron  in  the  execution  of  their  trust.  Kessler  et  al.  v. 
Ensley  Co.  et  al.  (C.  C.)  129  Fed.  397.  The  proof  shows,  with  knowl- 
edge that  the  title  to  its  property  which  had  passed  to  Mrs.  Warner  had 
been  conveyed  by  her  to  the  Ensley  Company,  which,  in  turn,  had  con- 
veyed to  Barker  and  Bowron,  and  being  fully  advised  of  the  resolution 
of'  the  stockholders'  meeting  held  January  25,  1898,  looking  to  the 
creation  of  the  trusteeship,  and  that  the  conveyance  then  authorized  to 
the  trustees  had  been  made  and  delivered,  the  Land  Company  allowed 
the  trustees  to  continue  in  possession  of  the  property  and- title  thus 
acquired,  and  to  go  forward  in  the  execution  of  the  trust  for  over  a 
year,  applying  the  proceeds  of  sales  of  the  property  while  in  their  hands 
to  the  payment  of  the  Land  Company's  debts,  and  that  the  company 
received  and  kept  the  declaration  of  trust,  settled  with  the  trustees, 
taking  from  them,  and  collecting  as  its  own,  notes  and  securities  for 
lots  sold,  and  finally  holds  all  the  unsold  lands  under  a  reconveyance 
from  these  trustees.  It  cannot  accept  and  retain  the  benefits  of  the 
trusteeship  and  at  the  same  time  repudiate  the  powers  and  title  under 
which  it  held  and  lawful  acts  done  thereunder.  It  cannot  now  deny 
that  they  were  its  trustees,  and  had  its  title  to  the  lands  and  its  au- 
thority to  sell  them,  nor  can  it  undo  or  assail  their  acts,  except  for 
fraud,  breaches  of  trust,  and  the  like,  as  is  open  to  others  to  undo  or 
avoid  the  acts  of  their  trustees.  Having  acted  with  full  knowledge,  it 
it  is  bound  by  its  election  and  ratification  and  the  legal  and  equitable 
rights  thereby  created  against  it  Neither  it  nor  any  one  standing  in 
its  shoes  can  now  recall  its  act,  or  the  consquences  which  flow  from  it. 
Pneumatic  Co.  v.  Berry.  113  U.  S.  327,  5  Sup.  Ct.  625,  28  L.  Ed.  1003 ; 
Taylor  v.  A.  M.  Ass'n,  68  Ala.  229. 

It  is,  therefore,  no  longer  of  legal  consequence  that  the  corporate 
meeting,  at  which  the  creation  of  the  trusteeship  and  the  conveyance 
by  the  Land  Company  to  the  trustees  were  authorized,  was  held  at 
Birmingham,  instead  of  at  Ensley,  as  required  by  the  by-laws ;  or  that 
there  were  infirmities  in  the  sheriff's  sale;  or  that  the  proxy  upon 
which  the  majority  of  the  stock  was  voted  at  that  meeting  was  irregu- 
lar or  unauthorized;  or,  as  urged,  that  the  directors  alone,  not  the 
stockholders,  had  authority  to  order  the  conveyance  or  the  relinquish- 
ment of  the  statutory  right  of  redemption  to  the  trustees ;  or  that  these 
things  could  not  be  legally  authorized,  except  after  advertisement  for 
30  days ;  or  that  the  board  of  directors  did  not  pass  any  resolution  or 
take  any  formal  action  expressing  satisfaction  with  the  terms  of  the 
declaration  of  trust ;  or  that  the  resolution  did  not  authorize  the  con- 
veyance of  all  of  the  company's  right,  title,  and  interest.  The  corpora- 
tion, acting  through  the  proper  instrumentalities  and  in  the  proper 
mode,  could  legally  have  done  all  the  things  complained  of.  These 
objections  involve  matters  wholly  intra  vires,  and  private,  as  dis- 
tinguished from  public,  wrongs.  Such  acts  may  be  cured  by  corporate 
acquiescence  or  ratification ;  and  here  we  have  both  on  the  part  of  the 
Land  Company. 

2.  It  is  urged  by  complainants  that  "Barker  and  Bowron   were 
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themselves  trustees  ex  maleficio  after  they  purchased  from  the  Ensley 
Company,  and  they  could  not  convey  the  lands  freed  from  the  trust, 
except  to  a  purchaser  without  notice,"  and  that  the  Ensley  Company 
and  McCormack  and  Ramsey  were  not  such  purchasers,  and,  "it  the 
proceedings  of  the  stockholders  and  deed  made  by  Shook  on  February 
21,  1898,  be  held  sufficient  to  confer  title  on  Barker  and  Bowron, 
trustees,  they  were  inoperative,  because  the  legal  title  was  already  in 
Barker  and  Bowron,  and  when  they  acquired  it  the  statutory  right  of 
redemption  merged,  leaving  the  equitable  estate  in  the  Ensley  Land 
Company,  and  a  conveyance  to  the  trustees  never  passes  the  equitable 
estate  to  them."  As  we  understand  this  contention,  it  is  that  the  lands 
had  never  been  freed,  as  to  the  purchasing  defendants,  from  the  trust 
resulting  from  the  dealings  with  Mrs.  Warner,  and  that  McCormack 
and  Ramsey  and  the  Ensley  Company  now  hold  the  |iortion  of  the 
lands  repurchased  by  them  from  the  trustees,  after  the  trustees  bought 
from  tlie  Ensley  Company,  subject  to  the  resulting  trust  which  the 
law  impressed  upon  it,  by  reason  of  McCormack's  fiduciary  relations, 
while  the  Ensley  Company  held  the  title  under  purchase  from  Mrs. 
Warner. 

Bowron  and  Barker  doubtless  were  trustees  ex  maleficio  as  regards 
the  I^nd  Company,  so  long  as  their  title  rested  only  on  the  deed  from 
the  Ensley  Company,  but  that  infirmity  of  their  trust  was  cured,  and 
thereafter  they  became  perfect  trustees,  rightfully  clothed  with  the 
whole  title.  They  acted  in  behalf  of  the  Land  Company  and  its  cred- 
itors jointly,  with  the  sanction  and  commission  of  both,  to  effect  a  pur- 
pose highly  beneficial  to  both.  They  were  seised  first  in  right  of  judg- 
ment creditors  whose  liens  were  superior  to  the  right  or  title  of  the 
Land  Company,  if  the  title  had  remained  in  it.  Next,  they  held  the 
legal  title  of  the  Land  Company  by  purchase  from  the  Ensley  Com- 
pany. That  company  acquired  title  from  Mrs.  Warner,  whose  convey- 
ance, under  her  execution,  extinguished  the  title  of  the  Land  Company. 
When  Mrs.  Warner  put  her  title  in  the  Ensley  Company,  that  company, 
owing  to  McCormack's  interest  in  it  and  his  fiduciary  relations  at  that 
time  to  the  Land  Company,  acquired  only  the  legal  title,  and  the  equi- 
table estate  or  title  remained  in  the  Land  Company.  When,  however,' 
the  Ensley  Company  conveyed  the  title  to  Barker  and  Bowron,  in  fur- 
therance of  a  direct  trust  to  them,  for  the  Land  Company  and  its  cred- 
itors and  that  plan  was  consummated  by  the  Land  Company's  convey- 
ance to  the  trustees,  whatever  trust  or  equity  had  resulted  or  been  im- 
pressed upon  the  lands,  as  between  the  Ensley  Company  and  the  Land 
Company,  by  reason  of  McCormack's  fiduciary  relation  while  the  title 
was  in  the  Ensley  Company,  was  extinguished  and  disappeared.  Mc- 
Cormack, the  fiduciary,  acquitted  himself  of  the  duty  which  the  law  im- 
posed upon  him,  and  the  title  was  cleansed  of  any  estate  created  in  the 
lands  or  against  him  by  his  purchase  of  the  Land  Company's  property 
from  third  persons.  Equity  regards  as  well  done,  however  irregular  or 
defective  the  mode  by  which  it  is  accomplislied,  that  which  ought  to 
have  been  done.  The  Ensley  Company's  conveyance  to  the  trustees 
put  the  title  to  the  estate  where  the  law  and  equity  alike  demanded  it 
should  be  lodged.    The  equitable  estate  which  the  Ensley  Company's 
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purchase  created  in  favor  of  the  Land  Company,  while  the  Ensley 
Company  held  the  property,  was  founded  only  upon  the  status  of  a 
purchase  by  a  fiduciary,  and  when  that  status  was  destroyed  by  the 
conveyance  to  Barker  and  Bowron  and  the  conveyance  by  the  Land 
Company  to  them,  that  particular  equitable  estate  which  was  founded 
only  on  that  status  perished  with  it. 

The  legal  and  equitable  quality  of  the  estate  which  Barker  and  Bow- 
ron held,  after  the  conveyance  to  them  from  the  Ensley  Company,  was, 
so  far  as  concerns  the  Land  Company's  statutory  right  of  redemption, 
precisely  what  it  would  have  been,  had  Bowron  and  Barker  purchased 
directly  from  Mrs.  Warner,  and  held  in  no  other  right,  for  the  trus- 
tees could  not  be  vested,  by  the  conveyance  from  the  Ensley  Company, 
with  any  greater  or  different  degree  of  title  than  had  been  divested  out 
of  the  Land  Company,  by  the  sale  and  conveyance  to  Mrs.  Warner. 
Neither  the  conveyance  by  the  Ensley  Company  to  Barker  and  Bow- 
ron nor  .their  declaration  of  trust  would  have  extinguished  the  statu- 
tory right  of  redemption,  if  the  trustees  had  not  acquired  it  from  the 
Land  Company.  Until  the  Land  Company  conveyed  or  relinquished 
its  statutory  right  to  the  trustees,  it  is  clear  it  could  have  exercised 
that  right  at  any  time  within  the  statutory  period,  and  its  exercise  would 
have  terminated  all  the  estate  and  title  Barker  and  Bowron  acquired  by 
the  purchase  under  the  conveyance  from  the  Ensley  Company  alone. 

The  relinquishment  of  the  statutory  right  by  the  Land  Company  to 
the  trustees  will  be  treated  in  equity  as  a  transfer  of  the  right  to  its 
creditors ;  the  trustees  being  regarded  only  as  the  conduit  to  pass  that 
right  to  the  creditors.  It  did  not  merge  in  the  legal  title,  although, 
after  the  conveyance  by  the  Land  Company  to  the  trustees,  the  prior 
legal  and  equitable  estate  of  the  Land  Company  were  both  put  in  the 
trustees.  In  equity,  diflferent  rights  and  titles  held  by  a  trustee  as  a 
security  for  debt  will  not  be  held  to  have  merged,  when  it  does  not 
promote  the  accomplishment  of  the  trust  or  detracts  from  the  value 
of  the  security.  The  trustees  were  armed  with  the  statutory  right  of 
the  Land  Company  for  the  benefit  primarily  of  creditors,  and,  next,  for 
itself.  The  only  equity  or  estate  which  remained  in  the  Land  Com- 
•  pany,  after  its  consent  and  that  of  creditors  to  the  trust  and  its  con- 
veyance to  the  trustees,  was  the  equitable  right  to  redeem  the  property 
from  the  trust  upon  the  payment  of  the  debts,  or  to  compel  its  faith- 
ful application  to  that  purpose.  With  this  single  exception,  the  whole 
estate,  legal  and  equitable,  had  been  lodged  by  the  several  convey- 
ances, directly  in  Barker  and  Bowron,  as  trustees,  and  the  title,  during 
the  time  they  administered  the  trust,  was  not  charged  or  affected  by 
the  extinguished  equitable  estate  of  the  Land  Company  in  the  property 
against  the  fiduciary,  which  existed  under  his  purchase  only  while  the 
Ensley  Company  held  it,  and  which  perished  not  only  because  the 
status  upon  which  that  equity  alone  was  built,  had  been  destroyed, 
but  because  it  was  inconsistent  with  the  estate  which  the  Land  Com- 
pany itself  conveyed  to  the  trustees  and  the  rights  the  creditors  took 
thereunder. 

Consequently  the  conveyance  by  Barker  and  Bowron,  trustees,  to 
the  Ensley  Company  and  McCormack  and  Ramsey  of  a  portion  of  the 
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property  which  the  trustees  bought  from  the  Ensley  Company,  could 
not  be  ineffective,  for  want  of  estate  or  power  in  the  trustees  as  against 
the  Land  Company,  to  convey  a  good  legal  and  equitable  title  to  the 
Ensley  Company,  McCormack,  and  Ramsey,  nor  would  it  carry  back 
or  regraft  upon  the  title  thus  conveyed  to  them  by  the  trustees  the 
trust  or  equity  impressed  upon  the  property  while  it  remained  in  the 
hands  of  the  Ensley  Company,  under  its  first  purchase,  because  of  Mc- 
Cormack's  fiduciary  relations  to  that  purchase.  If  any  trust  is  now  im- 
pressed in  favor  of  the  Land  Company  upon  the  title  to  the  portion 
of  the  lands  resold  by  the  trustees  to  the  Ensley  Company,  McCor- 
mack, and  Ramsey,  it  cannot  be  because  McCormack  was  interested  in 
the  Ensley  Company  at  the  time  it  surrendered  its  title  to  the  trustees, 
but  it  must  arise  either  because  of  actual  fraud  in  the  subsequent  re- 
purchase from  the  trustees,  treating  it  as  an  independent  transaction, 
or  because  the  original  acquisition  of  title  by  the  Ensley  Company  and 
its  conveyance  to  the  trustees  and  their  reconveyance  of  a  portion  of 
the  land  to  the  Ensley  Company,  McCormack,  and  Ramsey,  were  parts 
of  one  and  the  same  fraud,  or  because,  independent  of  these  things,  the 
purchase  from  the  trustees  was  effected  while  McCormack  occupied 
such  relations  to  the  Land  Company,  and  under  such  circumstances, 
though  he  had  ceased  to  be  a  director,  that  a  court  of  equity  ought  not 
to  permit  the  sale  to  stand. 

3.  The  general  rules  for  judging  the  conduct  of  persons  charged 
with  fraud  are  stated  in  Conard  v.  Nicoll,  4  Pet.  295,  7  L.  Ed.  862, 
where  the  Supreme  Court  of  the  United  States  laid  down  three  rules 
which  should  govern  in  weighing  the  evidence,  which  that  court  in  the 
subsequent  case  of  United  States  v.  Arredondo,  6  Pet.  691,  8  L.  Ed. 
547,  declared  incontrovertible : 

''(1)  That  actual  fraud  is  not  to  be  presumed,  but  should  be  proven  by  the 
party  who  alleges  It ;  (2)  if  the  motive  and  design  of  an  act  may  be  traced  to 
an  honest  and  legitimate  source  equally  as  to  a  corrupt  one,  the  former  ought 
to  be  preferred;  (3)  If  a  person  against  whom  fraud  Is  alleged  should  be 
proTed  to  have  been  guilty  of  any  number  of  Instances,  still,  if  the  particular 
act  sought  to  be  avoided  be  not  shown  to  be  attended  with  fraud,  it  cannot  be 
affected  by  these  other  frauds,  unless  in  some  way  or  other  it  be  connected 
with  or  form  part  of  them." 

4.  As  the  warp  and  woof  of  complainants'  charge  of  fraud  centers 
around  defendants'  conduct  while  they  were  officers  of  the  Land  Com- 
pany and  at  the  same  time  officers  of  the  Tennessee  Company,  and  the 
motives  which  complainants  ascribe  to  that  conduct,  it  is  necessary  to 
go  minutely  into  the  history  of  the  Land  Company  and  its  affairs,  and 
also  to  inquire  somewhat  fully  into  the  condition  and  policy  of  the  Ten- 
nessee Company  during  that  period,  and  into  the  events  which  led  to 
the  formation  of  the  Ensley  Company,  and  its  connection  with  the 
transaction.  It  will  facilitate  an  understanding  of  these  matters  to 
state  here  that  some  time  before,  and  at  the  culmination  of,  the  trans- 
actions complained  of  Shook  was  president  of  the  Land  Company  and 
vice  president  of  the  Tennessee  Company;  Baxter  was  a  director  of 
the  Land  Company  and  president  of  the  Tennessee  Company ;  Bowron 
was  a  director  of  the  Land  Company  and  vice  president  of  the  Ten- 
nessee Company;  McCormack  was  a  director  of  the  Land  Company 
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and  general  manager  of  the  Tennessee  Company ;  Ramsey  was  assist- 
ant general  manager  of  the  Tennessee  Company,  and  had  no  connection 
with  the  Land  <5)mpany;  and  Barker  was  an  outsider,  representing 
creditors,  having  no  connection  with  either  company,  save  as  trustee 
for  the  Land  Company  and  its  creditors  to  sell  its  property  to  pay  its 
debts.  As  all  the  charges  of  fraud  and  collusion  are  denied,  and  also 
of  interest,  save  on  the  part  of  McCormack  and  Ramsey,  in  the  pur- 
chases, we  will  consider  separately  the  various  acts  relied  on  as  badges 
of  fraud,  and  the  just  inferences  to  be  drawn  from  each  of  them  singly, 
and  then  take  them  as  component  parts  of  one  continuous  administra- 
tion of  the  property,  in  view  of  all  the  facts  and  circumstances,  in  or- 
der the  better  to  judge  what  countenance  and  form  should  be  given  the 
final  outcome. 

The  Land  Company. 

5.  The  Ensley  Land  Company  was  incorporated  on  the  14th  of  Jan- 
uary, 1887.  Two  weeks  thereafter  the  Tennessee  Company  conveyed  to 
it  3,7D7  acres  of  land,  reserving  the  mining  and  mineral  rights  in  the 
land,  receiving  in  return  $10,000,000  of  the  stock,  at  which  the  whole 
property  was  capitalized.  The  Land  Company  was  the  conception  of 
Enoch  Ensley,  the  owner  of  the  Pratt  mines  and  the  Alice  furnaces, 
which  he  merged  in  the  Tennessee  Company,  retaining  a  considerable 
portion  of  the  stock.  After  the  sale  Ensley  took  a  companion  to  a 
place  in  the  present  corporate  limits  of  the  town  of  Ensley,  and  pointecf 
out  the  lands,  saying: 

"Tbis  is  tbe  center  of  a  great  manufacturing  city  which  is  to  bear  my  name. 
I  intend  to  build  four  big  blast  furnaces  and  a  steel  plant  on  the  line  of  the 
Pratt  railroad,  and  then  it  U  my  purpose  to  bring  other  manufacturing  plants 
here  that  will  work  up  all  the  product  of  the  furnaces  and  steel  plant,  Includ- 
ing wire  rod  mills,  hoop  mills,  and  car  works.  I  intend  to  fill  this  valley, 
from  the  foot  of  the  chert  ridge  to  the  railroad,  with  manufacturing  plants 
and  business  houses,  and  I  intend  to  use  the  whole  of  this  chert  ridge  for  res- 
idences, and  the  day  the  work  commences  I  will  agree  to  pay  $200  a  foot  for 
this  corner  lot ;  and  here  I  will  build  the  Bank  of  Ensley." 

It  was  natural,  with  these  expectations,  that  the  company  should  be 
organized  upon  inflated  values  and  operated  upon  expensive  plans. 
The  company  from  the  beginning  encouraged  manufacturing  and  other 
enterprises.  It  authorized  its  directors  to  donate  easements  and  rights 
of  way  and  sites  for  manufacturing  plants,  and  to  expend  76  per  cent, 
of  the  proceeds  of  the  sales  of  lots  in  aid  of  manufacturing  and  other 
enterprises,  and  in  the  improvement  of  the  property.  Waring,  an  emi- 
nent sanitary  engineer,  was  employed  to  maJce  plans  for  a  town.  Some 
sanitary  ditches  were  cut.  Streets  were  surveyed  and  the  trees  cut 
out  of  them,  and  work  done  upon  some  of  them.  A  two-story  wooden 
hotel  and  two  or  three  cottages  were  erected  near  the  spot  which  was 
expected  to  be  the  center  of  the  future  town.  A  dummy  line,  giving 
rapid  communication  with  Birmingham,  ended  near  the  hotel.  Mines 
of  the  Tennessee  Company  were  opened  conveniently  near  by,  and  it 
built  the  blast  furnaces.  The  lands,  after  advertisement,  were  put 
upon  the  market,  and  then  withdrawn  from  sale  in  expectation  of 
higher  prices,  and  subsequently  put  upon  the  market,  but  without  suc- 
cess.   The  tide  of  prosperity  was  then  ebbing  and  did  not  soon  return. 
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The  enterprise  stagnated.  Bushes  grew  up  in  the  streets  and  ditches, 
and  the  center  of  the  town  remained  as  before,  a  barren  field,  and  the 
only  roads  were  the  ordinary  country  roads.  The  total  gross  sales  o^ 
lands  from  the  organization  of  the  company  to  the  appointment  of  Bar- 
ker and  Bowron  as  ti^ustees,  were  $2,350.  The  company  had  con- 
tracted debts,  and  borrowed  money,  from  time  to  time,  upon  a  scale 
commensurate  with  the  expectation  of  its  founders.  As  lots  were 
not  sold,  the  amount  of  the  debts  continued  to  climb  up,  and,  not  be- 
ing paid,  were  put  in  suit  and  judgment.  In  the  five  years  just  prior 
to  the  stockholders*  meeting  at  which  the  trusteeship  was  formally 
created,  judgments  had  been  rendered  each  year  against  the  com- 
pany, amounting  in  all  during  that  period  to  $50,617,  and  duly  re- 
corded, creating  liens  in  the  order  of  their  record,  and  there  were  also 
outstanding  what  were  called  judgment  notes  and  other  debts.  Ensley 
was  the  first  president  of  the  Land  Company,  and  held  office  until 
1891,  when  he  was  succeeded  by  T.  T.  Hillman.  Both  of  them  were 
men  of  fine  intelligence  and  high  character,  who  had  achieved  suc- 
cess and  distinction  in  the  business  world.  In  the  last  year  of  Hill- 
man's  presidency  he  notified  the  stockholders  that  the  sale  of  all  the 
compan/s  property  was  threatened  under  execution  on  the  Warner 
judgment.  That  sale  took  place  in  January,  1897.  In  September  of 
that  year  Napoleon  Hill,  another  judgment  creditor,  sold  under  execu- 
tion all  the  personal  property  of  the  company,  includihg  its  office  fur- 
niture. Mrs.  Warner  took  possession  under  her  purchase.  The  com- 
pany did  not  then  have  even  a  corporate  home,  and  its  office  naturally 
was  moved  to  Birmingham,  the  office  of  the  Tennessee  Company,  its 
chief  stockholder.  The  municipality  of  Ensley  was  first  incorporated 
January  24,  1899,  nearly  12  years  after  the  Land  Company  was  or- 
ganized, some  80  voters  participating  in  the  election  for  incorporation, 
and  a  few  more  than  a  score  of  persons  resided  on  the  lands,  when  the 
trustees  took  possession  of  them. 

When  defendant  Shook  succeeded  Hillman  as  president  of  the  Land 
Company,  in  November,  1897,  that  company  had  nothing  whatever  in 
its  possession  or  under  its  control,  but  its  statutory  right  of  redemp- 
tion. Creditors  continued  to  press  the  collection  of  their  debts.  Hill, 
on  account  of  the  gross  overvaluations  of  the  land,  in  which  the  sub- 
scriptions to  its  capital  stock  were  paid,  claimed  that  the  Tennessee 
Company  was  liable  to  creditors  of  the  Land  Company,  as  upon  an  un- 
paid stock  subscription,  and  brought  suit  against  it  accordingly.  He  was 
also  threatening  to  redeem  from  Mrs.  Warner.  The  attorney  of  the 
Tennessee  Company  had  given  the  opinion  that  there  was  great  doubt 
of  the  company's  right  to  redeem  from  a  judgment  creditor,  if  one 
redeemed  from  Mrs.  Warner.  If  there  had  been  a  market  for  the 
property,  the  condition  of  the  title  prevented  making  sales  in  the  usual 
way.  Even  with  creditors  assenting  to  the  trust,  no  one  would 
buy  from  the  trustees  with  the  right  of  redemption  remaining  in  the 
Land  Company.  Investors  would  naturally  decline  to  purchase,  when 
the  profits  from  increase  in  values  could  be  taken  from  them  by  re- 
demption of  the  lands,  at  the  option  of  the  company.  In  January, 
1898.  the  debts  of  the  Land  Company  amounted  to  about  $130,000. 
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Its  capital  stock  had  been  reduced  from  $10,000,000  to  $500,000  in 
April,  1893.  The  evidence  shows  most  clearly  that  the  defendants 
were  in  no  wise  responsible  for  the  straits  to  which  the  company  now 
found  itself  reduced. 

Beginning  in  January,  1897,  the  directors  of  the  Land  Company, 
its  attorney,  and  the  attorney  of  the  Tennessee  Company,  and  Shook, 
Baxter,  and  Bowron  began  actively  to  plan  to  extricate  the  company 
from  its  difficuhies.  Baxter,  Bowron,  and  Shook,  and  the  attorney  of 
the  Tennessee  Company,  each,  had  conferences  or  correspondence  with 
different  creditors,  and  with  officers  of  the  respective  companies.  A 
circular  was  issued  and  sent  to  creditors  dealing  with  the  indebtedness 
and  condition  of  the  company,  suggesting  the  basis  of  the  plan  which, 
with  no  practical  changes,  though  the  mode  of  execution  was  somewhat 
different,  was  afterwards  carried  oflt.  The  negotiations  with  the 
judgment  creditors  were  conducted  only  to  a  limited  extent  by  Bow- 
ron, and  apparently  left  mainly  to  Walker  Percy,  the  attorney  of  the 
Tennessee  Company.  He  visited  New  York,  conferred  with  the  offi- 
cers of  the  Tennessee  Company  and  with  representatives  of  some  of 
the  creditors  there,  and  induced  the  clients  of  F.  G.  Dow  to  assent  to 
the  plan.  Early  in  the  year  Baxter  had  written  to  Barker,  the  presi- 
dent of  a  prominent  Birmingham  bank,  the  largest  judgment  creditor, 
to  get  his  co-operation,  which  was  given.  Baxter  suggested  the  bank 
might  act  as  trustee  in  event  of  a  mortgage,  or  as  agent  for  creditors, 
if  they  would  pool  their  claims.  Barker  replied  it  would  be  better  to 
have  an  officer  of  the  bank  and  also  an  officer  of  the  Tennessee  Com- 
pany to  act.  Some  time  in  October  or  November,  1897,  at  a  confer- 
ence between  the  attorney  of  the  Land  Company  and  the  attorney  of 
the  Tennessee  Company  and  Shook,  it  was  agreed,  in  line  with  Bar- 
ker's suggestion,  that  Bowron  should  be  selected  on  the  part  of  the 
Tennessee  Company  and  Barker  as  the  officer  of  the  bank.  The  executive 
committee  of  the  Tennessee  Company  was  fully  advised  of  the  plan, 
and  on  December  20,  1897,  authorized  certain  guarantees  to  induce 
the  clients  of  F.  G.  Dow  to  assent  to  the  arrangement.  When  Shook 
wrote  the  Trust  Company  for  the  proxy  to  be  voted  at  the  intended 
meeting,  at  which  the  whole  matter  was  to  be  submitted  to  the  stock- 
holders, Hillman,  a  former  president  of  the  Land  Company,  was  ad- 
vised, and  also  wrote  the  Trust  Company,  saying,  in  substance,  that  the 
plan  was  decidedly  for  the  benefit  of  the  Tennessee  Company  and  also- 
of  the  Land  Company,  with  whose  affairs  he  was  well  acquainted. 
The  meeting  was  called  for  the  10th  of  January,  1898,  and  then  ad- 
journed over  for  the  want  of  a  quorum  until  the  25th  of  January,  1898, 
when  it  was  held.  Notice  of  the  meeting  and  a  copy  of  the  circular 
urging  attendance  were  published  in  the  Birmingham  Age-Herald, 
and  mailed  to  every  stockholder  of  record  in  the  Land  Company.  It 
evidently  reached  those  of  the  stockholders  whose  correct  addresses 
were  know  to  the  secretary.  The  Trust  Company  received  both  no- 
tices, as  also  Hill,  who  resided  in  Memphis,  Tenn.,  the  latter  sending 
them  to  his  attorney.  White,  at  Birmingham,  directing  him  to  attend 
the  ensuing  meeting  in  his  interest.  The  fullest  publicity  was  given  to ' 
the  plan,  and  the  purpose  of  the  call  of  the  meeting  which  was  to  pass  on 
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iL  Nothing  about  the  plan  was  hatched  in  secret,  nor  was  anything 
clandestine  done  or  attempted  to  be  done  to  procure  its  adoption. 
Every  official  or  body,  having  the  right  to  speak  or  act  in  behalf  of 
either  company,  was  informed  and  approved  the  plan. 

6.  Much  testimony  has  been  taken  as  to  the  ability,  and  argument 
made  as  to  the  duty,  of  the  defendants  to  have  procured  the  necessary 
money  for  the  creditors  from  the  Tennessee  Company,  and  thus  avoid 
the  trusteeship  altogether,  or  at  least  put  the  trustees  in  such  a  position 
that  they  would  not  be  forced  to  msdce  speedy  sales.  The  real  ques- 
tion, however,  is  not  whether  the  best  plan  was  attempted,  but  whether 
the  plan  actually  determined  on  was  honestly  conceived  and  pursued, 
and  formed  with  reasonable  care  and  skill.  The  Tennessee  Company 
evidently  preferred  the  plan  of  a  trusteeship  imder  which  creditors 
would  wait  until  sales  could  be  made  to  pay  their  debts,  and  was  co-op^ 
erating  with  the  officers  of  the  Land  Company  for  its  consummation. 
Aside  from  the  Tennessee  Company's  not  being  under  duty  to  furnish 
the  money,  the  testimony  as  to  its  condition  at  that  time,  in  connection 
with  the  well-known  history  of  the  times,  shows  that  the  Tennessee 
Company  itself  was  then  hard  pressed,  and  that  it  is  extremely  improb- 
able that  it  would  have  aided,  at  that  time,  to  the  extent  complainants 
insist  it  would  have  done.  The  following  extract  from  a  letter  from 
the  treasurer  of  that  company  to  the  chairman  of  its  finance  commit- 
tee, under  date  of  September  22,  1897,  is  very  pertinent.  In  this  letter 
the  treasurer,  after  expressing  surprise  that  nothing  had  been  done 
to  meet  October  interest,  says : 

**The  company  Is  now  making  money  for  the  first  time  in  half  a  year,  after 
luiTiiig  heen  on  the  brink  and  at  the  very  verge  of  collapse.  It  will  require 
several  months  nursing  and  care,  even  with  the  profitable  business  in  sight, 
before  it  can  regain  a  condition  of  what  I  consider  normal  ease,  and  It  will 
require  a  year  of  as  good  business  as  we  can  hope  for  to  put  it  in  what  any- 
body else  would  consider  decent  and  reasonable  financial  shape." 

Later,  in  the  same  year,  the  Tennessee  Company  was  pledging  its 
pig  iron  account  to  secure  money,  and  there  is  evidence  that  it  was 
called  on  to  meet  heavy  demands  outside  of  its  current  expenses. 
Evidence  was  introduced  that  a  few  months  later  the  Tennessee  Com- 
pany was  borrowing  money  at  easy  rates.  But,  whatever  may  have 
been  its  financial  condition  at  this  time,  the  company  was  under  no 
legal  obligation  to  shoulder  the  burden  of  the  rescue  of  the  Land  Com- 
pany, and  there  is  nothing  in  the  evidence  which  shows  that  it  purposed 
to  do  so,  or  that  the  defendants  kept  it  from  doing  more  than  it  did, 
or  withheld  from  the  controllers  of  its  finances  and  destinies  any  infor- 
mation bearing  on  the  subject. 

7.  It  is  urged,  however,  that  the  resolution  of  the  executive  com- 
mittee of  the  Tennessee  Company  October  7, 1897,  directing  its  officers 
"to  co-operate  with  the  reorganization  committee  of  the  Ensley  Land 
Company,  in  the  plan  looking  to  the  adjustment  and  settlement  of  the 
affairs  of  that  company  with  existing  creditors,"  and  authorizing  them 
*'to  take  such  steps  and  incur  such  liability  as  in  their  judgment  they 
may  deem  proper,"  shows  both  willingness  and  ability,  which  were  at 
the  disposal  of  defendants,  to  prevent  the  creation  of  the  trusteeship, 
or,  at  least,  the  making  of  the  arrangement  that  was  made,  whereby  the 
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right  of  redemption  was  released  to  the  trustees.  It  is  to  be  observed 
that  this  resolution  is  not  a  general  letter  of  credit  to  the  officers. 
They  were  to  exercise  the  authority  of  incurring  such  liability  as  in 
their  judgment  might  be  proper,  only  in  co-operating  with  the  reor- 
ganization plan.  All  concerned  construed  the  resolution  as  not  intend- 
ed to  involve  the  Tennessee  Company  where  it  could  be  avoided,  and 
the  executive  committee  was  consulted,  and  its  authority  asked  to  the 
steps  taken  to  that  end.  Significant  evidence  of  the  disposition  of  the 
Tennessee  Company,  at  that  time,  not  to  go  further  than  it  was  abso- 
lutely compelled  to  do  to  make  the  plan  a  success,  is  found  in  a  letter 
from  Bowron  to  Woodward,  chairman,  dated  November  1,  1897.  The 
finance  committee,  it  seems,  had  declined  to  authorize  a  guarantee  to 
the  clients  repre.«inted  by  Dow  to  induce  them  to  come  into  the  plan, 
on  the  idea  that  there  was  nothing  in  the  claim  against  the  Tennessee 
Company  by  creditors  of  the  Land  Company  on  account  of  the  inflated 
stock.  Bowron  sends  a  statement  of  the  Alabama  law  on  the  subject 
from  the  Company's  counsel,  saying,  with  Dow's  clients  out  of  the 
way,  the  attorneys  thought  there  would  be  no  further  danger  of  suits 
on  that  account  against  the  Tennessee  Company,  except  those  pending, 
which  they  thought  would  be  defeated  on  the  ground  of  estoppel. 
Hill,  it  seems,  was  one  of  the  original  stockholders.  It  was  only  after 
the  danger  of  action  by  Dow's  clients  was  pressed  that  the  executive 
authorized  the  guarantee  which  finally  brought  Dow's  clients  into  the 
agreement,  and  that  authority  was  withheld  until  as  late  as  December 
20,  1897.  The  object  of  the  resolution  was  not  to  obviate  the  necessity 
of  carrying  out  the  plan  as  determined  on,  by  buying  up  claims  of 
creditors  or  paying  them  in  cash,  but  to  use  the  credit  of  the  Tennes- 
see Company,  only  so  far  as  might  be  necessary  to  induce  the  creditors 
to  assign  their  claims  to  the  trustees  and  wait  for  sales  of  the  lands  to 
satisfy  debts.  Hence  it  was  later  on,  after  negotiating  with  Hill,  as 
late  as  February,  1898,  that  the  Tennessee  Company  guarantied  the 
payment  of  his  claim  within  a  certain  time,  and  paid  a  part,  to  induce 
him  to  assent. 

8.  It  is  urged  that,  at  the  time  of  the  formation  of  the  trusteeship 
and  sales  complained  of,  the  Tennesse  Company  owed  the  Land  Com- 
pany between  $40,000  and  $50,000,  which  the  Land  Company  direc- 
tory should  have  utilized  to  relieve  the  Land  Company.  This  indebt- 
edness is  said  to  be  made  up  of  a  liability  of  the  Tennessee  Company 
for  timber  cut  off  the  premises  of  the  Land  Company,  the  collection  of 
rents  for  houses  which  belonged  to  the  Land  Company,  and  the  sum 
of  $1,600,  received  under  a  conveyance  by  it  to  the  Ensley  Railway 
Company  for  rights  of  way.  The  evidence  as  to  all  these  matters  is 
quite  meager  and  indefinite.  The  claim  for  the  timber  arose,  ac- 
cording to  the  witness  who  seems  to  have  most  knowledge  of  it,  be- 
cause contractors  of  the  Tennessee  Company,  when  it  was  erecting 
some  improvements  at  Ensley,  cut  timber  with  its  consent  or  direction. 
The  amount  or  value  of  the  timber  is  not  stated,  neither  is  the  date 
when  it  was  cut.  The  collections  for  house  rent  are  alleged  to  have 
commenced  in  1887,  and  come  down  to  1903.  The  meager  proof 
shows  that  these  houses  were  built  by  the  Tennessee  Company  be- 
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fore  the  Land  Company  was  incorporated,  and  that  they  were  very 
near  the  Tennessee  Company's  mines.    It  is  insisted  that  the  mining 
rights  which  the  Tennessee  Company  reserved  authorized  it  to  use 
the  surface  of  the  soil  to  support  houses  near  the  mines  for  operatives. 
It  does  not  appear  how  long  the  Tennessee  Company  exercised  control 
over  these  houses  after  the  conveyance  to  the  Land  Company,  or 
whether  the  holding  was  adverse,  or  for  a  sufficient  length  of  time  to 
ripen  into  a  title.     It  is  not  at  all  clear  that  the  sum  of  $1,600,  said  to 
have  been  received  by  the  Tennessee  Company  for  the  conveyance  to 
the  Ensley  Railway  Company  of  date  July  5,  1887,  was  not  made  in 
furtherance  of,  and  really  as  a  part  of,  another  conveyance  of  later 
date.  August  17,  1887,  by  the  Land  Company,  to  the  Ensley  Railway 
Company  as  a  part  of  the  consideration  given  it  to  induce  it  to  build 
into  Ensley.    There  is  nothing  upon  the  books  of  either  company  in 
regard  to  these  claims.    They  were  not  presented  to  the  Tennessee 
Company,  either  by  the  predecessors  or  the  successors  of  the  defendants 
in  the  management  of  the  Land  Company's  affairs.    The  Tennessee 
Company  has  never  passed  on  these  claims  or  acknowledged  them.  The 
clerks  and  officers  who  testified  as  to  the  memorandum  reports  con- 
cerning these  matters  have  no  personal  knowledge  of  their  correctness. 
Moreover,  it  appears  that  the  declaration  of  trust  was  prepared  by 
the  respective  attorneys  of  the  Land  Company  and  the  Tennessee  Com-, 
pany,  who,  we  must  infer,  knew  whether  the  one  was  debtor  to  the 
other,  and  the  Tennessee  Company  was  mentioned  as  a  creditor  of  the 
Land  Company,  the  payment  of  whose  claims  was  subordinated  to 
those  of  judgment  and  other  creditors.     When  the  trustees  recon- 
veyed  to  the  Land  Company,  which  was  only  after  all  the  creditors 
were  settled  with,  the  money  being  raised  by  notes  of  the  Land  Com- 
pany indorsed  by  the  Tennessee  Company,  the  latter  was  recognized 
as  a  creditor  and  note  given  accordingly.     Shook  is  the  only  one  of  the 
defendants  who  says  he  heard  of  the  matter  before  this  suit.     He  had 
"heard  talk  that  the  Tennessee  Company  was  indebted  to  the  Land 
Company  for  rent  and  timber,  but  what  he  heard  was  not  definite,  nor 
had  any  accounts  been  formulated."     Personally,  he  knew  nothing 
about  it,  except  as  to  the  cutting  of  some  timber  for  mining  purposes. 
He  stated,  as  to  the  houses  for  which  rent  is  claimed,  that  there  were 
some  houses,  "a  laboratory,  and  some  little  tenement  houses,  built  on 
what  was  thought  to  be  the  reservation,"  but  it  turned  out  that  the 
houses  were  on  lands  conveyed  to  the  Land  Company.    It  is  also 
shown  that  in  1894  an  opinion  had  been  given  by  the  attorney  of  the 
Tennessee  Company  adverse  to  the  right  to  cut  timber  to  light  the 
furnaces,  but  to  the  effect  that  it  might  cut  timber  for  mining  and  trans- 
porting coal  to  market.    Defendants  insist  that  bringing  these  mat- 
ters forward  at  this  time  is  due  to  the  exigencies  of  the  litigation. 
Certainly,  in  this  state  of  the  proof,  no  court  can  find  that  the  Tennes- 
see Company  was  indebted  to  the  Land  Company  in  the  sum  named 
or  in  any  other  amount,  and  most  assuredly  it  does  not  furnish  any 
basis  for  a  judicial  finding  that  the  failure  to  collect  these  amounts  is 
a  circumstance  to  prove  fraud,  or  shows  a  breach  of  trust  on  the  part 
of  the  defendants. 
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The  Steel  Plant. 

9.  As  far  back  as  1891,  the  Tennessee  Company  began  to  consider 
the  advisability  of  erecting  a  steel  plant.  The  next  year  it  appointed 
a  committee  to  investigate  the  erection  of  a  steel  plant  at  South  Pitts- 
burg, Tenn.,  and  later  on  a  committee  charged  with  the  same  subject 
was  empowered  to  employ  an  expert  and  recommend  a  location.  In 
1893  the  Tennessee  Company  leased  the  Henderson  Steel  Works,  at 
Birmingham,  and  a  committee,  which  considered  the  result  of  th^e  ex- 
periments at  steel  making  there,  reported  that  it  "was  unnecessary  to 
make  any  argument  as  to  the  advisability  of  the  company's  erecting 
a  steel  plant,  as  the  reasons  were  so  potent  they  took  it  for  granted  they 
would  be  admitted."  The  same  year  the  governing  committee  of  the 
Tennessee  Company  received  a  report  from  the  steel  committee  after 
a  visit  to  various  works.  In  1895  the  president,  in  his  report  to  the 
stockholders,  urged  the  erection  of  a  steel  plant  without  delay.  In  the 
same  year  the  executive  committee  appointed  a  special  committee  to 
take  up  the  subject.  In  1896  the  president,  in  his  report,  again  re- 
ferred to  the  subject,  and  recommended  that  full  authority  be  given  the 
directory,  and  a  resolution  was  passed  by  it  to  establish  a  steel  plant, 
to  be  operated  by  the  company,  or  otherwise,  with  discretion  to  act  as 
they  deemed  best.  At  a  meeting  of  its  directory,  shortly  afterwards 
the  whole  matter  was  referred  to  a  committee  with  power  to  act,  and 
next  day  the  directors  passed  a  resolution  for  the  erection  of  a  steel 
plant  near  the  company's  furnaces  in  the  Birmingham  district,  to  cost 
$800,000,  provided  the  president  can  secure  not  less  than  $300,000  from 
the  railroads  and  persons  locally  interested.  The  testimony  shows  that 
the  annual  reports  of  the  president  of  the  Tennessee  Company  for  the 
years  1894,  1895,  and  1897  were  mailed  to  every  stockholder  of  record 
of  the  Tennessee  Company.  In  March,  1896,  a  prominent  article  was 
published  in  the  Birmingham  Age-Herald  on  that  subject,  alleging  that 
$1,000,000  had  been  provided  by  the  Tennessee  Company  and  the 
Sloss-Sheffield  Steel  &  Iron  Company,  in  combination  with  certain 
railroads,  to  erect  a  steel  plant.  Various  articles  in  the  newspapers 
had  been  published  by  Messrs.  Bowron,  De  Bardeleben,  and  Hillman, 
at  various  times  in  1894,  1895,  1896,  and  1897.  A  special  pamphlet 
had  been  published  by  the  Tennessee  Company  on  February  1,  1897, 
which  was  prepared  by  Ramsey  and  approved  by  Bowron,  Shook,  and 
Baxter,  which  contained  a  reference  to  Ensley,  the  interest  held  in  it 
by  the  Tennessee  Company,  and  directing  attention  to  its  suitable  loca- 
tion for  steel  works,  a  copy  of  which  pamphlet  the  testimony  shows 
was  mailed  to  all  the  stockholders,  including  complainants.  From 
1896  to  December,  1897,  nothing  further  was  done  upon  the  subject. 
Baxter  had  urged  the  matter  upon  his  company,  and  had  conferences 
with  president  Smith,  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, who  was  urging  the  necessity  for  a  steel  plant  in  the  Birmingham 
district,  and  insisting,  if  the  Tennessee  Company  would  not  undertake 
its  building,  he  desired  its  assistance  to  enlarge  the  steel  plant  of  the 
Birmingham  Rolling  Mills.  Stobert,  a  banker  at  Pratt  City,  being 
asked  whether  the  question  of  building  a  steel  plant  at  Ensley  had  been 
much  discussed  in  that  neighborhood,  stated: 
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"Yes,  atr;  there  had  been  talk  of  it  for  several  years.  It  was  a  matter  of 
common  knowledge  in  Enaley,  Birmingham,  and  Pratt  City,  and  in  that  yiclnf 
ity,  that  such  a  queetien  was  being  agitated  and  considered  by  the  Tennessee 
Coal,  Iron  &  Railroad  Company.  The  location  of  the  steel  plant  at  Ensley  had 
been  the  subject  of  discussion  in  the  press  and  among  the  people  ih  that  local- 
ity for  years." 

Up  to  1898,  for  one  reason  or  another,  all  these  efforts  came  to 
naught.  The  upshot  of  the  long  discussion  and  agitation  was  that 
on  the  20th  of  December,  1897,  Sie  executive  committee  of  the  Ten- 
nessee Company  disposed  of  the  subject  by  a  resolution  to  the  effect, 
if  the  "Birmingham  Rolling  Mills  would  enlarge  its  plant  to  a  daily  out- 
put of  600  tons,  and  buy  basic  iron  from  the  Tennessee  Company,  it 
would  agree  to  take  $100,000  of  the  proposed  issue  of  bonds  at  the 
same  rate  as  taken  by  the  Louisville  &  Nashville  Railroad  and  other 
large  subscribers,  to  be  paid  at  the  rate  of  10  per  cent,  per  month  in 
pig  iron  at  current  market  rates,  and  the  Tennessee  Company  would 
agree  not  to  build  directly  or  indirectly  a  competitive  plant  in  the  Bir- 
mingham district  for years,  provided  the  work  was  promptly 

pushed  to  completion."  Eight  days  after  the  adoption  of  this  resolution, 
which  was  a  decision  not  to  erect  a  steel  plant  at  Ensley,  but  to  build  it 
elsewhere,  the  Ensley  Company  conveyed  the  lands  purchased  from 
Mrs.  Warner  to  Barker  and  Bowron. 

10.  It  is  urged,  however,  that  the  defendants  had  some  secret 
knowledge,  which  it  was  their  duty  to  disclose,  concerning  the  steel 
plant  at  Ensley.  This  insistence  is  founded  on  the  fact  that,  about  a 
week  after  the  Tennessee  Company's  determination  not  to  build  a  steel 
plant  at  Ensley,  both  Baxter  and  Bowron  wrote  the  executive  commit- 
tee of  the  Tennessee  Company  expressing  regret  at  its  action,  and  that 
Bowron,  in  his  letter,  arguing  the  matter,  asked : 

''Is  it  not  possible  while  yon  and  associates  are  working?  np  there  on  the 
railroad  that  yon  can  agree  to  torn  ns  loose  down  here  on  the  steel  plant?  It 
is  one  that  we  understand,  and  we  feel  willing  to  wrestle  with  it" 

In  this  same  letter  he  stated  his  opinion,  if  the  committee  would  give 
the  officers  the  permission  to  go  ahead,  they  would  not  only  put  up 
steel  works  withm  a  year,  but  would  find  the  money  themselves  to  ac- 
complish it.  On  January  3,  1898,  Woodward  replied  to  Bowron, 
stating,  among  other  things : 

•*rhe  committee  is  perfectly  willing  to  turn  the  officers  loose,  and  will  treat 
very  hospitably  any  plan  which  may  hereafter  be  stipulated  which  will  bring 
about  the  desired  result,  without  drawing  upon  funds  which  do  not  exist" 

And  he  added  that: 

"The  resolution  in  reference  to  the  Birmingham  Rolling  Mills  must  be  re- 
Kinded,  if  we  are  to  build  a  steel  plant  in  the  Birmingham  district" 

Baxter,  on  the  6th  of  the  same  month,  writes  to  the  executive  com- 
mittee : 

*That  we  will  at  an  early  date  enter  heartily  into  the  subject,  and  I  really 
bare  great  hopes  of  success." 

Baxter,  on  the  10th  of  January,  writes  that  he  had  an  interview 
with  Mr.  M.  H.  Smith,  in  which  the  former  stated  that  the  Louisville 
&  Nashville  Railroad  and  the  Southern  Railway  would  each  have  to 
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subscribe  $200,000,  and  the  project  could  not  succeed  if  their  subscrip- 
tions were  less.     Smith  took  the  matter  up  with  Belmont,  and  was 

favorable  to  it.     On  March  ,  1898,  Baxter  wrote  to  Belmont 

asking  for  $200,000  from  the  Louisville  &  Nashville  Railroad,  and  a 
similar  amount  from  the  Southern.  No  answer  was  received  at  that 
time,  as  he  had  to  consult  with  others.  On  the  4th  of  March,  1898. 
Bowron  wrote  Woodward  that  he  had  not  written  sooner  about  the 
steel  plant  because  the  permission  given  by  the  committee  "to  get  up  a 
plan  without  calling  upon  the  members  for  financial  assistance,  re- 
quired that  they  should  look  elsewhere  for  money;  and  that  he  had 
not  gone  far  enough  in  the  negotiations  to  make  an  intelligent  re- 
port.*' On  the  17th  of  March  the  resolution  authorizing  the  directors 
to  subscribe  to  the  bonds  of  the  Birmingham  Rolling  Mills  was  re- 
scinded. On  the  21st  of  March,  1898,  the  executive  committee  were 
authorized  to  employ  an  independent  expert  to  report  to  the  commit- 
tee on  the  expense  of  constructing  a  steel  plant  and  the  cost  of  pro- 
ducing steel  at  Ensley.  In  April,  1898,  the  committee  on  steel  plant 
was  requested  to  prepare  the  necessary  plans  for  the  organizatipn  of 
an  underwriting  syndicate  to  subscribe  to  $1,100,000.  On  the  12th  of 
July,  1898,  a  meeting  of  the  stockholders  was  directed  to  be  called  on 
the  15th  of  September,  1898,  to  determine  whether  they  would  give 
their  approval  to  the  disposal  of  the  property  to  the  Alabama  Steel 
&  Shipbuilding  Company.  The  first  subscription  was  obtained  April 
6,  1898.  On  the  30th  of  that  month  the  local  officers  of  the  Tennessee 
Company  were  informed  that  it  would  be  necessary  for  at  least  $150,- 
000  of  the  necessary  amount  to  be  underwritten  in  Alabama.  The  un- 
derwriting agreement  was  completed  June  30.  1898.  Under  its  terms 
no  subscription  was  binding  until  that  time,  for  it  was  conditioned  on 
all  being  subscribed.  The  matter  was  to  be  finally  determined  by  the 
action  of  the  stockholders'  meeting  September  15,  1898. 

From  this  recital,  it  is  manifest  when  the  stockholders  of  the  Land 
Company  met  January  25,  1898,  and  passed  a  resolution  providing  for 
the  trusteeship,  and  directing  the  conveyance  to  Barker  and  Bowron. 
and  when  the  trustees  accepted  the  proposal  of  the  Ensley  Company 
and  McCormack  and  Ramsey,  the  Tennessee  Company  had  not  only 
determined  not  to  build  a  steel  plant  at  Ensley,  but.  on  the  contrary, 
had  determined  to  aid  the  Birmingham  Rolling  Mills,  and  that  reso- 
lution was  not  rescinded  until  March  17,  1898.  It  was  impossible, 
therefore,  in  the  nature  of  things  finite,  for  any  of  the  defendants  to 
have  concealed  from  the  stockholders  at  the  meeting  of  January  25. 
1808,  knowledge  of  a  determination  of  the  Tennessee  Company, 
which  did  not  then  exist. 

At  the  time  of  the  creation  of  the  trusteeship  and  the  sales  of  the 
230  acres  to  the  Ensley  Company,  McCormack,  and  Ramsey,  the  de- 
fendants were  not  possessed  of  any  knowledge  which  was  not  open  to 
the  public,  except,  perhaps,  the  fact  that  the  Tennessee  Company  had 
declined  to  build  at  Ensley,  and  decided  to  build  the  steel  plant  at 
Birmingham,  and  that  defendants  were  endeavoring  to  induce  it  to 
change  its  mind,  or  to  get  others  to  build  at  Ensley,  and  had  strong 
hopes  of  success.    As  late  as  March,  1898,  Bowron  had  written  that 
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they  "had  not  gone  far  enough  to  make  an  intelligent  report.'*  Every 
intelligent  person  about  Birmingham  and  Ensley,  and  certainly  every 
stockholder  of  the  Land  Company,  knew  of  Ensley's  attractiveness  as 
a  location  for  a  steel  plant,  and  that  frequent  efforts  had  been  made  to 
locate  one  there,  and  was  aware  that  every  one  interested  in  Ensley 
had  strong  hopes  that  a  steel  plant  would  be  built  there  in  the  near 
future.  This  was  the  sum  and  substance  of  all  the  information  of  any 
value  the  defendants  could  have  imparted  to  anybody,  at  the  time  of 
the  transactions  complained  of.  The  outcome  of  their  venture,  viewed 
by  the  fate  of  similar  undertakings,  was  very  uncertain  and  problem- 
atical. To  have  announced  that  the  Tennessee  Company  had  declined 
to  build  at  Ensley  and  determined  to  build  elsewhere,  and  that  de- 
fendants were  making  efforts,  which  they  hoped  would  succeed,  to  in- 
duce it  to  reconsider,  which  had  not  then  progressed  far  enough  to 
enable  them  to  form  any  intelligent  judgment  as  to  the  result,  would 
only  have  been  the  same  old  story  with  which  the  public  was  entirely 
familiar. 

Being  under  no  duty  to  the  Land  Company  to  procure  the  building 
of  a  steel  plant  at  Ensley,  their  plans  not  involving  the  use  of  any 
of  its  property  or  corporate  powers,  there  could  be  no  possible  breach 
of  duty  to  any  of  the  stockholders  on  the  part  of  Baxter,  Bowron,  and 
Shook,  the  only  defendants  engaged  in  the  effort,  in  not  divulging  their 
intentions  and  hopes,  at  least  until  their  endeavors  had  reached  such 
tangible  measure  of  success  that  prudent  men  entrusted  with  the  duty 
'f  determining  whether  a  long-delayed  purpose  to  build  a  town  at  En- 
sley, which  must  speedily  commence  operations  if  the  Land  Company 
would  save  its  property,  could  fairly  say  that  the  risk  of  harm  from  de- 
lay in  waiting  for  the  steel  plant  would  be  more  than  counterbalanced 
by  the  reasonable  prospect  of  gain  if  the  plant  were  erected.  Their 
eiTorts  and  intentions  had  not  assumed  anything  like  that  vitality  and 
forai,  when  the  trust  was  created  and  the  trustees  sold  the  230  acres. 
Moreover,  from  what  persons,  who  should  have  been  informed,  did 
they  conceal  their  intentions?  The  only  persons  upon  whom  the  au- 
thority and  duty  rested  to  sell  the  lands  were  the  trustees,  Bowron 
and  Barker.  Bowron  knew  all  that  had  taken  place,  and  so  did  Bax- 
ter and  Shook,  with  whom  Bowron  was  advising.  The  Tennessee 
Company,  the  holder  of  the  majority  of  the  stock,  was  fully  advised. 
The  fair  inference  is  that  Barker  was  not  uniformed.  Bowron  conferred 
with  him,  and  they  at  first  declined  the  proposition,  and  inevitably, 
from  the  range  of  the  discussion,  as  stated  by  Bowron,  after  consid- 
ering the  outlook  of  affairs,  industrial  and  financial.  Barker  was  the 
first  president  of  the  Alabama  Steel  &  Shipbuilding  Company,  and 
naturally  interested,  as  was  every  thoughtful  man  in  the  district,  as 
to  the  prospect  of  establishing  a  steel  plant  there.  It  was  certainly  not 
jrood  policy  for  those  interested  in  the  Land  Company,  certainly,  not 
at  any  time  prior  to  March,  1898,  to  announce  to  the  general  public 
the  fact  that  they  were  making  efforts  to  induce  the  Tennessee  Com- 
pany to  reconsider  its  decision  not  to  build  at  Ensley,  and  had  strong 
reason  for  hoping  they  would  be  successful.  They  could  not  fairly  or 
truthfully  state  the  facts,  without  stating  why  they  would  make  the 
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effort  The  announcement  of  the  attitude  of  the  Tennessee  Com- 
pany at  that  time  would  probably  have  had  more  effect  in  deterring 
persons  from  investing  at  Ensley,  who  might  otherwise  do  so,  in  the 
hope  of  the  early  building  of  the  plant  at  Ensley,  than  would  be  at- 
tracted by  the  announcement  of  an  adverse  decision  by  the  Tennessee 
Company,  accompanied  by  an  expression  of  enthusiastic  opinion  that 
it  would  be  reversed.  Under  these  circumstances  the  failure  to  in- 
form the  public,  or  the  stockholders  generally,  and  there  was  no  one 
else  concerned  who  was  not  fully  informed,  could  amount,  in  no  event, 
to  more  than  a  mistake  of  judgment,  and  furnishes  no  basis  of  a  find- 
ing of  a  fraudulent  concealment 

The  Ensley  Company, 

11.  On  demurrer  to  the  amended  bill,  upon  facts  not  materially  dif- 
ferent from  the  proof,  it  was  said  of  the  purchase  from  Mrs.  Warner 
by  the  Ensley  Company  and  the  conveyance  by  it  to  Barker  and  Bow- 
ron,  **as  the  law  devoted  the  property  to  the  very  trust  under  which 
Barker  and  Bowron  acknowledged  they  held  it,  the  dealing  with  the 
Warner  title  in  itself  neither  could  nor  did  harm  the  corporation." 
Kessler  et  al.  v.  Ensley  Co.  et  al.  (C.  C.)  129  Fed.  415.  In  this  the 
court  was  only  following  the  rule  in  Clarke  v.  White,  12  Pet  178,  9 
L.  Ed.  1046,  that: 

"In  equity,  as- at  law,  fraud  and  injury  must  concur  to  furnish  ground  for 
judicial  action;  a  mere  fraudulent  intent  unaccompanied  by  any  injurious 
acts  is  not  the  subject  of  judicial  cognizance." 

Still,  as  that  transaction,  in  view  of  the  subsequent  proposition  by 
the  Ensley  Company  and  its  purchase  from  the  trustees,  sheds  light 
upon  the  frauds  charged,  it  is  necessary  to  examine  it.  The  Ensley 
Company  was  organized  December  21,  1897,  with  a  capital  stock  of 
$42,000,  all  of  which  was  subscribed  in  the  name  of  Minor,  except 
two  shares  in  the  name  of  C.  A.  Nolan  and  P.  G.  Shook.  Its  incor- 
poration proceedings  show  that  it  was  organized  to  buy  this  very  land, 
and,  among  other  descriptions  of  it,  stated  that  it  was  the  land  pur- 
chased by  Mrs.  Warner  at  the  execution  sale.  Mrs.  Warner  conveyed 
the  land  to  the  Ensley  Company,  December  23,  1897.  The  Ensley 
Company  conveyed  to  Barker  and  Bowron  by  deed  dated  December 
28,  1897,  but  which  was,  in  fact,  not  delivered  until  the  6th  day  of 
January,  1898,  at  which  time  Barker  and  Bowron  paid  the  consid- 
eration. The  day  after  that  the  Ensley  Company  refunded  to  Minor, 
McCormack,  and  Ramsey  the  amount  they  had  paid  into  the  Ensley 
Company  to  raise  the  money  with  which  Mrs.  Warner  was  paid.  On 
the  17th  of  January,  1898,  after  paying  the  expenses  of  organization, 
the  Ensley  Company  divided  the  money  remaining  in  the  treasury  in 
the  proportion  to  the  sums  contributed,  respectively,  by  Minor,  Ram- 
sey, and  McCormack;  the  latter's  share  being  $86.43. 

McCormack  says  he  knew  the  plan  to  induce  all  the  judgment  cred- 
itors to  assign  their  claims  to  the  trustees  and  wait  until  the  lands  could 
be  sold  had  not  been  consummated,  and  that  several  of  them  had  de- 
clined to  come  into  it.  He  was  familiar  with  Percy's  opinion  that  the 
Land  Company  might  not  be  able  to  redeem,  if  a  judgment  creditor 
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should  redeem  from  Mrs.  Warner,  and  he  knew  she  would  sell  for 
less  than  the  amoimt  required  to  redeem,  and  that  Hill,  who  was 
threatening  to  redeem,  was  endeavoring  to  buy  for  a  sum  less  than  the 
amount  required  to  redeem,  and  had  once  or  twice  raised  his  bid. 
With  a  view  to  prevent  this,  he  was  at  that  time  himself  negotiating 
with  Percy  Warner  who  was  willing  to  sell,  because  he  (McCormack) 
wished  to  get  the  title  in  hands  friendly  to  the  Land  Company  and  the 
Tennessee  Company.  He  heard  Minor  had  a  sum  of  money  he  wished 
to  invest,  and  he  knew  Minor  was  friendly  to  the  Tennessee  Company. 
He  went  to  him,  explaining  the  situation  of  the  title,  telling  Minor  that 
he  would  get  10  per  cent,  interest  upon  his  money,  in  event  he  bought 
the  property  and  it  was  redeemed,  and,  if  it  were  not  redeemed,  he 
would  get  the  land,  which  would  be  a  good  investment,  and  McCor- 
mack advised  Minor  to  go  to  Barker,  whose  bank.  Minor  says,  Mc- 
Cormack told  him  had  the  matter  in  charge.  Minor  went  to  the  bank 
and  put  up  his  check  for  $17,000,  the  whole  amount  required  to  buy 
the  land  from  Mrs.  Warner.  For  some  reason,  which  McCormack 
does  not  recall,  the  trade  did  not  go  through  at  that  time,  and  the 
check  was  returned  to  Minor  by  the  bank.  About  that  time  the  Ensley 
Company  was  formed.  McCormack  states  he  had  no  idea  at  the 
time  of  acquiring  any  interest  in  the  purchase,  but  that,  after  the  En- 
sley corporation  was  organized,  Minor  declined  for  some  reason  to  fur- 
nish more  than  one-half  the  necessary  amount,  and  he  induced  Ramsey 
to  furnish  some  of  the  money  and  he  contributed  the  balance  to  make 
up  the  other  half.  He  further  says  that  after  the  Ensley  Company  had 
distributed  all  of  its  assets  the  idea  occurred  to  him,  as  he  had  recently 
had  some  success  in  building  a  town,  to  purchase  some  of  the  property, 
and,  as  the  corporation  was  already  in  existence,  to  utilize  it  for  carry- 
ing out  his  plans. 

Minor  corroborates  the  statement  that  McCormack,  at  the  time  the 
company  was  formed,  was  not  to  have  any  interest.  Minor  says  he  in- 
tended to  take  the  whole  thing  for  himself  and  to  let  his  two  brothers 
share  it  with  him.  His  recollection  of  the  whole  matter  is  hazy  and 
quite  indistinct.  He  says  he  did  not  charge  his  memory  particularly 
with  the  facts,  and  left  the  whole  matter  of  the  negotiations  to  McCor- 
mack. He  speaks  of  having  the  whole  interest,  both  in  reference  to 
the  time  when  he  put  up  his  check  in  bank  and  also  as  to  the  stock. 
Minor  could  not  recall  the  reason  Barker  gave  him  why  the  $17,000 
check  was  returned  to  him.  He  could  not  recall  what  Barker  said  to 
him,  or,  for  that  matter,  what  explanation  anybody  gave  him  why  the 
trade  did  not  then  go  through.  He  speaks  of  the  Warner  title  as  a 
mortgage.  He  does  say  that  his  conception  of  the  whole  thing  was 
that  the  Ensley  Company  was  organized  for  the  purpose  of  buying 
200  acres  from  the  Land  Company,  and  "that  our  company  was  formed 
for  the  purpose  of  buying  that  land,  and  that  they  proposed  to  buy 
from  the  Land  Company."  He  admits  his  recollection  "is  indistinct 
and  his  conception  of  it  may  have  been  defective."  He  refers  to  a 
visit  he  made  in  company  with  A.  M.  Shook  and  others  early  in  Janu- 
ary. 1898,  to  the  lands  which  he  says  the  company  was  to  buy.  He 
achnits  he  declined  to  go  back  into  the  company,  after  the  money  he 
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paid  in  had  been  refunded,  because  he  estimated  its  proposal  would 
require  the  expenditure  of  $50,000  or  $60,000.  He  finally  took  10 
shares,  paying  one-half  its  face  value  in  cash,  with  the  understanding 
he  would  pay  the  rest,  if  called  on.  Putting  the  whole  testimony  to- 
gether, the  balance  of  probability  from  it  is,  when  he  speaks  of  the 
purpose  of  the  company  to  buy  the  lands  from  the  trustees,  that  he  re- 
ters,  not  to  the  time  when  the  company  was  formed,  but  to  a  time 
afterwards,  when,  the  company  having  sold  the  lands  to  Barker  and 
Bowron  and  returned  the  money  contributed  by  the  stockholders,  Mc- 
Cormack  proposed  to  him  to  take  an  interest  in  the  proposal  of  the  En- 
sley  company  to  buy  part  of  the  lands.  It  is  doubtful,  to  say  the 
least,  whether  his  testimony  contradicts  the  truth  of  McCormack's 
statements  that,  when  the  company  was  formed  and  stock  subscribed, 
no  idea  was  then  entertained  of  the  subsequent  repurchase  from  the 
trustees.  Reading  Minor's  testimony  does  not  give  the  impression 
that  his  vagueness  of  recollection  was  a  subterfuge  to  avoid  giving 
testimony  which  might  injure  the  Ensley  Company,  though  he  was, 
as  counsel  very  properly  brings  to  the  attention  of  the  court,  at  the  time 
of  giving  his  testimony,  an  officer  of  the  Ensley  Company,  and  his 
holdings  are  now  worth  several*  thousand  dollars. 

The  amount  of  the  capital  stock,  does  not  seem  to  accord  with  the 
idea  that  the  Ensley  Company  was  formed  solely  to  purchase  this  land 
and  resell  it  to  the  trustees.  The  capital  stock  is  fixed  at  $42,000. 
The  incorporators  knew  it  would  not  require  half  that  sum  to  buy  the 
land.  It  may  be  that  the  amount  of  the  capital  stock  was  thus  fixed 
to  enable  it,  if  redemption  were  not  made,  the  better  to  sell  at  a  profit  an 
interest  in  the  venture  to  others,  while  retaining  a  portion  for  them- 
selves. This  is  possible ;  but  it  is  the  only  theory  consistent  with  the 
purpose  of  organizing  the  company  for  the  sole  purpose  of  buying  or 
holding  these  lands,  to  keep  them  in  hands  friendly  to  the  Land  Com- 
pany. 

McCormack  gives  the  following  explanation  why  the  proposition  to 
purchase  10  acres  was  not  made  at  the  same  time  with  the  other.  He 
says  he  had  not  contemplated  it  at  that  time.  Hill  had  not  come  into 
the  trusteeship  until  February  11,  1898,  which  date  is  fixed  by  an  entry 
in  Bowron's  diary.  To  induce  Hill  to  assign  his  claim,  an  oifer  was 
made  to  him  to  take  the  interest  on  his  claim,  amounting  to  about 
$4,000,  in  lands.  Hill  and  his  attorney,  Baxter,  and  others  went  out 
to  Ensley,  and  McCormack  went  along.  McCormack  says  Hill,  stand- 
ing on  the  porch  of  the  old  hotel  at  Ensley,  told  Baxter  that  he  would 
take  his  $4,000  in  40  acres  of  land,  to  be  selected  by  him  around  the 
hotel  and  including  it.  Baxter  replied  the  40  acres  ought  to  bring 
more  than  that.  Hill  replied  he  would  not  give  more.  Then  Baxter 
turned  to  McCormack,  and  asked  what  he  thought  of  it.  McCor- 
mack *s  reply  was  that  the  price  was  too  low,  and  that  he  would  give 
$4,000  for  10  acres,  to  be  selected  by  him.  Hill  turned  to  Baxter  and 
said:  "Let  the  fool  have  it.  As  the  holder  of  a  claim  against  the 
Land  Company,  and  as  a  stockholder  in  the  Land  Company,  I  say  let 
him  have  it."  McCormack  says  in  that  way  his  proposition  first  came 
to  be  made  for  the  10  acres  of  land,  and  he  afterwards  formally  made 
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it  to  the  trustees,  and  that  it  and  his  first  proposition  were  considered 
one  proposition,  and  Bowron  says  they  were  so  treated. 

The  professed  friendliness  of  McCormack  to  the  Tennessee  Com- 
pany and  the  Land  Company  was  not  unnatural.  He  had  long  been  an 
officer  of  the  Tennessee  Company,  and  was  a  director  of  the  Land 
Company.  It  is  not  at  all  strange  that  he  should  desire  to  see  them 
saved  from  loss.  The  incorporation  of  the  Ensley  Company  was  in- 
trusted to  the  attorney  of  the  Tennessee  Company,  who,  as  McCor- 
mack knew,  had  been  working  long  and  zealously  to  get  the  judgment 
creditors  to  consent  to  the  trusteeship  in  order  to  save  the  property, 
and  the  papers  showed  on  their  face  that  it  was  being  formed  to  buy 
these  very  lands.  Would  McCormack  have  gone  to  Percy,  or  have  al- 
lowed Minor  to  do  so,  if  he  intended  any  wrong  to  the  Lajid  Company, 
in  which  Percy's  client  was  the  majority  stockholder? 

It  is  said,  when  the  proposition  was  read  by  McCormack  to  the 
stockholders,  that  it  was  not,  in  fact,  read  or  made  in  the  name  of  the 
Ensley  Company,  as  stated  in  the  minutes,  but  really  by  McCormack 
for  himself  and  associates,  and  that  this  goes  to  prove  fraudulent  in- 
tent. The  evidence  does  not  prove  the  statement  that  the  name  of 
the  Ensley  was  suppressed  at  the  stockholders'  meeting.  McCormack 
states  that  the  proposition  was  made  as  that  of  the  Ensley  Company. 
The  minutes  of  the  meeting  recite  the  ^ame  thing.  Vail,  the  secre- 
tary of  the  Land  Company,  says  that,  in  writing  up  the  minutes  after 
the  meeting,  he,  not  being  familiar  with  the  names,  asked  President 
Shook,  whose  proposition  it  was,  and  "upon  Shook's  statement  the 
words  'Ensley  Company'  were  written  in  the  proposal  and  in  the  reso- 
lution adopting  it."  In  another  part  of  his  testimony.  Vail  states  that 
he  may  have  asked  Captain  W.  A.  Walker,  who  presided  over  the 
meeting,  as  to  the  names,  and  gotten  them  from  him.  Vail  was  asked 
what  "his  best  recollection  was  as  to  whether  the  proposal  was  made 
in  the  name  of  the  Ensley  Company,"  and  answered :  "My  best  rec- 
ollection is  in  the  name  of  the  Ensley  Company.  My  best  recollec- 
tion is  that  that  is  correct."  Again,  in  another  part  of  his  testimony, 
in  answer  to  the  question:  "Was  the  name  of  the  Ensley  Company 
ever  stated  at  that  meeting  as  the  proposer  of  that  proposition  which 
you  have  read  ?"  he  answered :  "I  don't  think  it  was ;  I  don't  remember 
to  have  heard  it."  Aldrich  left  after  the  resolution  adopting  the  pro- 
posal was  passed.  He  states  no  proposition  was  made  while  he  was 
present  on  behalf  of  the  Ensley  Company,  and  that  McCormack  made 
the  proposition  in  the  name  of  himself  and  associates,  saying  he  could 
not  give  the  names  of  his  associates,  and  that  there  would  be  five  to 
seven,  and  that  it  had  not  been  decided  how  many  there  would  be. 
H.  K.  White  says  that  his  attention  was  attracted  to  Aldrich  from  the 
fact  that  he  voted  "no"  on  every  proposition  submitted  at  the  meeting. 
Aldrich  was  opposed  to  the  whole  plan,  and  evidently  more  interested 
in  the  defeat  of  the  trusteeship  and  the  proposed  purchase  than  in  the 
name  of  the  proposer,  and  the  name  may  have  been  mentioned  and 
escaped  him.  The  substance  of  White's  testimony  on  cross-examina- 
tion is  that : 


Digitized  by 


Google 


162  141  FBDBBAL  BBPOBTBB. 

"He  did  not  hear  McGormack  assert  that  the  proposition  was  made  In  the 
name  of  himself  and  associates,  but,  hearing  him  read  the  proposition,  his  un- 
derstanding was  that  he  was  making  It  in  behalf  of  himself  and  assodateSp 
and  that  he  gathered  that  understanding  from  McCormack's  reading  the  pa- 
per and  his  remarks  and  those  of  Col.  Shook  thereon." 

Bowron  states,  when  the  proposition  was  delivered  to  him,  he  knew 
it  was  from  the  Ensley  Company.  In  view  of  this  testimony,  it  cer- 
tainly cannot  be  affirmed  that  the  Ensley  Company's  name  was  not 
mentioned  at  that  meeting.  Vail,  whose  duty  it  was  to  keep  the  min- 
utes, and  keep  them  correctly,  was  testifying  seven  years  after  the 
event.  The  minutes  were  signed*  as  correct  by  Capt.  Walker,  who 
presided  at  the  meeting,  when  the  matter  was  fresh  in  men's  minds. 
Walker  died  before  the  taking  of  the  testimony  began.  It  is  difficult  to 
understand  or  to  reconcile  "Neil's  testimony  in  one  place,  that  his  best 
recollection  is  that  the  proposition  was  made  in  the  name  of  the  En- 
sley Company,  and  that  that  is  correct,  with  the  further  statement 
thereafter  that  he  does  not  think  the  name  of  the  Ensley  Company  was 
stated  at  that  meeting  as  the  proposer  of  the  proposition,  and  that  he 
does  not  remember  to  have  heard  it.  His  recollection  even  of  his  own 
recent  testimony  was  bad. 

What  plausible  hope  could  McCormack  entertain  that,  by  failing  to 
speak  of  the  Ensley  Company  at  that  ipeeting,  he  could  hide  his  con- 
nection with  it  ?  The  organization  of  the  company  and  the  purpose  for 
which  it  was  formed,  as  well  as  its  conveyance  to  Barker  and  Bowron, 
had  been  spread  upon  the  public  records  fully  a  month  before  the  meet- 
ing. At  that  very  meeting,  and  prior  to  the  making  of  his  proposal,  a 
resolution  had  been  adopted,  reciting  the  sale  under  the  Warner  judg- 
ment, and  that  Barker  and  Bowron  are  now  the  owners  of  the  land, 
and  the  deed  had  been  on  record  some  time  showing  how  they  became 
owners.  The  language  of  the  proposal,  as  McCormack  read  it,  "We 
will  guarantee,  we  will  build,"  etc.,  in  connection  with  his  statement  that 
it  had  not  been  determined  how  many  associates  he  would  have,  could 
not  possibly  have  left  the  mind  of  any  man  in  doubt  that  McCormack 
himself  was  interested  in  the  proposition,  no  matter  in  whose  behalf 
it  was  presented.  The  suppression  of  the  name  of  the  company  at  the 
meeting,  when  he  knew  in  a  short  time  thereafter,  if  his  proposition 
were  accepted,  the  Ensley  Company  would  be  found  in  possession  of 
the  land  which  he  had  proposed  to  purchase  in  another  name,  and 
carrying  out  his  undertakings,  was  sure  to  stimulate  and  provoke  in- 
quiry as  to  his  relations  to  it.  A  sensible  man,  under  such  circum- 
stances, would  not  have  thought  it  worth  while  to  suppress  the  name  of 
the  Ensley  Company  in  connection  with  the  proposal  made,  and  a  cun- 
ning man  would  have  known,  after  his  statement  as  to  what  he  and  his 
associates  proposed  to  do,  that  it  was  worse  than  a  useless  subterfuge 
to  hide  his  connection  with  the  Ensley  Company,  if  it  went  into  posses- 
sion of  the  very  lands  he  proposed  to  buy  and  began  to  carry  out  the 
undertakings  mentioned  in  the  proposition.  The  failure  to  disclose 
his  associates  was  of  no  significance,  so  long  as  they  were  not  persons 
»Dccupying  fiduciary  relations  to  the  Land  Company.  He  probably 
did  not  know  at  that  time  who  would  go  in  with  him  after  Minor  had 
concluded  not  to  join. 
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It  is  urged  that  the  transaction  bears  the  earmarks  of  fraud,  be- 
cause Bowron  did  not  know  who  conducted  the  negotiations  for  the 
conveyance  to  him  and  Barker  by  the  Ensley  Company.  It  is  quite 
evident,  however,  from  the  whole  transaction,  and  the  testimony  of 
Minor,  that  the  conveyance  was  drawn  by  the  attorney  of  the  Tennes- 
see Company,  who  was  also  the  attorney  of  the  Ensley  Company,  who 
knew  of  the  understanding  and  the  purpose  for  which  the  property 
had  been  bought.  Minor  states  he  paid  little  attention  to  the  matter, 
and  that,  when  the  conveyance  to  Barker  and  Bowron  was  handed  to 
him  as  president,  he  signed  it  because  the  papers  were  handed  him  by 
Messrs.  Percy  and  Grubb.  Those  gentlemen  were  the  attorneys  of 
the  Ensley  Company  and  the  attorneys  of  the  Tennessee  Company, 
who  had  been  active,  in  the  interest  of  the  Land  Company,  to  put  the  title 
in  such  shape  that  the  Land  Company  would  not  lose  the  property. 

It  is  urged  that  it  is  another  badge  of  fraud  that  McCormack  said 
that  he  did  not  know  who  procured  Mrs.  Warner  to  make  the  deed  to 
the  Ensley  Company;  but  this  criticism  is  based  on  an  answer  to  a 
question  which  McCormack  failed  to  understand,  and  which,  when  ex- 
plained to  him,  he  answered,  and  stated,  in  substance*  that  he  caused 
the  conveyance  to  be  made  by  Mrs.  V/arner  to  the  Ensley  Company. 
Another  criticism  of  McCormack's  conduct  is  based  upon  the  fact 
that  Bowron  testified  when  he  heard  the  cash  would  be  required  to 
take  the  title  from  the  Ensley  Company  he  was  shocked.  Shook  says, 
and  Bowron  corroborates  it,  that  two  or  three  days  before  this  he  in- 
formed Bowron  that  such  would  be  the  case.  Shook  had  been  active 
m  procuring  the  trusteeship,  and  knew  the  fact,  and  he  was  informed. 
Moreover,  the  evidence  does  not  disclose  that  Mrs.  Warner  ever  con- 
templated transferring  her  title  to  the  trustees  and  waiting  for  her 
money  until  they  could  sell  the  lands.  She  was  no  longer  a  judgment 
creditor.  She  had  title,  and  had  gone  in  possession  for  herself  alone. 
She  could  not  possibly  be  disturbed,  except  by  some  person  redeeming 
and  paying  her  the  cash.  Her  son  and  agent  was  not  considering  going 
into  the  trusteeship,  but  was  seeking  to  convert  the  land  into  cash, 
cither  by  sale  or  inducing  Hill  or  some  other  creditor  to  redeem.  There 
is  nothing  in  the  record  which  justifies  Bowron's  expectation  that  she 
would  assign  her  title  to  the  trustees  and  wait  until  they  could  sell  lots. 
It  may  be  that  McCormack,  apprehensive,  as  he  states  he  was,  that  the 
plan  for  the  trusteeship  would  not  go  through,  did  what  he  thought 
was  best  for  the  company,  although  it  might  result  in  disappointing  the 
expectations  of  Bowron,  who  states  that  he  had  never  negotiated  with 
her.  The  transaction  is  also  criticised  because  the  deed  was  made 
to  Barker  and  Bowron  individually,  and  not  as  trustees.  It  is  quite 
evident  from  all  the  facts  and  circumstances  that  the  intention  all  the 
while  was  to  vest  the  title  in  the  lands  to  them  in  trust.  All  the  credi- 
tors had  not  at  that  time  assented  to  the  plan,  nor  had  the  priorities 
been  adjusted,  and  the  purpose  could  better  be  effected  by  a  declara- 
tion of  trust,  made  in  pursuance  of  formal  recognition  of  the  trust  by 
the  stodcholders  at  the  contemplated  meeting  which  had  then  been 
called,  but  not  held,  than  at  the  time  the  conveyance  was  made  to  Bar- 
ker and  Bowron,  individually.    The  prompt  conveyance  of  the  title  to 
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Barker  and  Bowron  and  the  amount  of  purchase  money  exacted  shows 
that  the  purpose  was  to  get  the  property  where  it  could  be  held  for 
the  benefit  of  the  Land  Company,  and  at  no  greater  cost  than  upon 
redemption  by  the  company  from  Mrs.  Warner. 

Another  badge  of  fraud  relied  on  is  that  the  company  after  the  sale 
to  Barker  and  Bowron  distributed  all  of  its  capital.  This  is  not  incon- 
sistent with,  but  rather  supports,  the  claim  that  at  the  time  McCormack 
had  no  intention  to  utilize  the  company  to  purchase  any  part  of  the 
property  from  the  trustees.  If  there  had  been,  at  that  time,  a  purpose 
to  make  the  proposal,  the  carrying  out  of  which  would  have  necessi- 
tated the  use  of  more  money  than  the  Ensley  Company  had,  as  after- 
wards happened  upon  the  purchase  in  the  name  of  the  Ensley  Com- 
pany from  the  trustees,  it  would  have  been  a  very  unnecessary  proceed- 
ing, from  a  practical  business  point  of  view,  to  distribute  all  of  its 
money  to  the  stockholders,  and,  if  money  was  to  be  put  in  again,  and 
stock  given  for  it,  it  would  have  been  more  than  useless  in  putting  in- 
quirers off  the  track  as  to  the  parties  interested  in  the  company,  when 
that  fact  must  necessarily  be  disclosed  by  the  subsequent  issue  of  stock, 
if  McCormack  or  Minor  or  any  one  concerned  in  the  formation 
of  the  organization  afterwards  took  stock  or  had  to  do  with  it.  The 
sum  and  substance  of  the  whole  transaction  was  that  the  property  of 
the  Land  Company  was  put  where  it  ought  to  have  been  put,  and  that 
McCormack  made  the  proposition  of  purchase  openly  to  those  in  whom 
the  title  was  finally  lodged,  beyond  his  control,  by  the  conveyance  from 
the  Ensley  Company.  In  the  light  of  all  these  things,  if  we  observe  the 
rule  that  we  "ought  not  to  suppose  fraud,  when  the  facts  out  of  which 
it  is  supposed  to  arise  may  well  consist  with  honesty  and  pure  inten- 
tion," how  can  we  say  that  the  circumstances  attending  the  organiza- 
tion of  the  Ensley  Company  and  the  incidents  of  its  sale  to  the  trustees 
show  fraudulent  intent  in  doing  those  things?  How  can  we  find,  if 
suspicion  arises  that  the  Ensley  Company  was  first  formed  with  bad 
motive,  that  it  had  not  been  abandoned  at  the  time  the  Ensley  Com- 
pany conveyed  to  Barker  and  Bowron  ?  Wliatever  suspicion,  or  how- 
ever just,  may  be  aroused  by  the  transaction,  it  is  unquestioned,  under 
the  evidence,  that  the  other  defendants  were  in  no  wise  interested  in 
the  matter  or  cognizant  of  it.  It  is  no  longer  of  consequence,  for  "in 
equity  as  at  law,  a  fraudulent  intent  is  not  the  subject  of  judicial  cog- 
nizance unless  accompanied  by  wrongful  act." 

12.  It  is  insisted  that  the  lands  were  sold  to  the  purchasing  defend- 
ants at  a  grossly  inadequate  price.  The  entire  tract  of  3,790  acres 
brought,  at  sheriff's  sale,  a  little  over  a  year  before,  less  than  the  cash 
the  trustees  received  for  the  230  acres.  Although  there  were  a  num- 
ber of  judgment  creditors  who  were  anxious  to  collect  something  on 
their  debt,  none  of  them  were  willing  to  redeem  from  Mrs.  Warner, 
though  at  least  one  of  them  was  seeking  to  purchase  from  her  for  less 
than  the  amount  of  her  bid,  at  the  time  she  conveyed  to  the  Ensley 
Company.  To  the  amount  of  cash  received  by  the  trustees  must  be 
added  the  further  consideration  of  the  undertakings  of  the  Ensley 
Company.  These,  the  witnesses  estimated,  would  require  an  expen- 
diture of  $50,000  or  $60,000,  which  would  go  to    enhance  the  values 
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of  the  residue  of  the  property.  A  number  of  shrewd  business  men 
about  Ensley  and  Birmingham,  whose  names  are  given,  and  some  o{ 
whom  were  examined,  being  offered  an  interest  in  the  purchase,  de- 
clined, thinking  the  investment  a  very  doubtful  one.  The  mining  and 
mineral  rights  in  the  property  being  reserved,  it  had  no  active  value, 
except  as  ordinary  farm  lands.  Its  value  aside  from  that  attaching  to 
ordinary  farm  lands,  five  or  six  miles  from  a  city,  depended  upon  the 
degree  of  probability,  at  the  time  of  the  sale,  of  the  successful  revival 
of  the  effort  to  build  a  town  there,  and  was,  therefore,  contingent,  and 
largely  speculative. 

We  pass  without  much  discussion  the  figures  at  which  the  Tennessee 
Company  valued  their  stock  in  the  Land  Company  in  the  former  com- 
pany's balance  sheet  of  debts  and  resources,  and  the  figures  at  which  Mrs. 
Warner  gave  in  the  property  for  taxation.  Neither  is  a  very  satisfac- 
tory  or  reliable  guide.  She  assessed  the  entire  body  of  lands  at 
$19,000.  It  is  hardly  probable,  even  with  the  loose  ideas  obtaining  in 
this  state  as  to  the  duty  to  give  true  values,  that  the  assessor  accepted 
an  assessment  of  only  one-third  or  one-fourth  of  the  value  of  the  whole 
tract.  When  Hillman,  a  former  president  of  the  Land  Company, 
wrote  the  Central  Trust  Company  under  date  of  January  12, 1898,  urg- 
ing the  sending  of  the  proxy  to  Shook,  he  asks  that  it  be  done  for  the 
purpose  of  reviving  the  Land  Company,  "and  enabling  it,  if  possible, 
to  come  clear  of  its  difficulties,  so  that  the  stock  in  your  hands  may  be- 
come an  asset  of  real  value."  The  feeling  among  many  people  famil- 
iar with  the  property  was  expressed  by  Percy  Warner,  who,  explaining 
why  he  declined  to  take  stock  in  the  venture,  said  that  he  had  been  op- 
erating the  street  railroad  out  there  without  returns  for  some  time,  and 
it  "looked  pretty  dead  to  me."  The  prices  obtained  for  lands  there. 
after  it  was  known  that  the  Ensley  Company  had  undertaken  to  start 
a  town,  and  commenced  operations,  and  especially  after  the  impetus 
imparted  to  values  by  the  knowledge  of  the  intended  erection  of  the 
steel  plant,  are  not  a  fair  basis  upon  which  to  estimate  proper  prices, 
at  a  time  when  neither  of  these  considerations  entered  into  the  esti- 
mates of  value.  Aside  from  this,  unless  there  is  other  proof  of  fraud, 
inadequacy  of  price,  unless  it  is  "so  great  as  to  shock  the  conscience," 
is  not  a  fact  from  which  fraud  may  be  inferred.  Graffam  v.  Burgess, 
117  U.  S.  180,  6  Sup.  Ct.  686,  29  L.  Ed.  839.  After  a  careful  exami- 
nation of  the  whole  evidence  the  court  is  of  opinion  that  the  price 
paid,  together  with  the  considerations  agreed  to  be  paid  in  the  differ- 
ent undertakings  of  the  Ensley  Company,  was  the  fair  value  of  the 
230  acres  at  the  time  of  the  sale. 

13.  It  is  urged  that  the  trustees  made  a  private,  and  really  a  secret, 
.sale  to  purchasers,  who  knew,  when  the  public  did  not,  that  the  property 
which  had  then  been  withheld  from  the  market  for  years  would  be  for 
sale.  This  is  not  borne  out  by  the  facts.  The  power  under  which  the 
trustees  acted,  which  the  Land  Company  fully  ratified,  gave  them  au- 
thority and  discretion  to  make  private  sales.  The  stockholders  and 
creditors  of  the  company,  and,  for  that  matter,  the  general  public,  who 
V  ere  at  all  familiar  with  local  affairs  about  Birmingham  and  Ensley, 
knew  the  Land  Company's  troubles  with  its  creditors  alone  kept  the 
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property  off  the  market,  that  its  creditors  had  been  pressing  it  vig* 
orously  to  collect  these  debts,  and  that,  when  the  trusteeship  was  com-, 
pleted,  the  creditors  and  company  alike  would  desire  to  sell  lots  as 
soon  as  practicable.  Notice  of  the  meeting  which  was  held  January 
25,  1898,  which  was  published  nearly  a  month  before  that  meeting,  in 
a  morning  daily  paper  at  Birmingham,  expressly  stated  that  it  was 
called  to  dispose  of  a  plan  "looking  to  the  sale  of  the  lands,"  etc.,  "for 
the  purpose  of  liquidating  debts."  The  declaration  of  trust,  which 
made  it  the  duty  of  the  trustees  to  make  sales  of  lands,  was  of  record. 
The  purchasers  here,  although  the  company  had  not  then  the  title,  rec- 
ognized the  stockholders  as  the  real  owners,  and  the  offer  of  purchase 
of  the  lands  was  publicly  made  to  them  at  a  meeting  convened  to  de- 
termine how  they  should  dispose  of  the  company's  property.  It  was 
not  accepted  until  a  month  later.  By  a  vote  which  was  practically 
unanimous  the  stockholders  recommended  to  the  trustees  to  trade  along 
the  lines  of  the  proposition.  Not  only  did  the  holder  of  the  majority 
of  the  stock  vote  in  favor  of  the  proposition,  but  all  but  one  of  the  few 
other  stockholders  who  attended  the  meeting.  It  was  not  a  sale  of 
the  entire  property  in  bulk,  but  of  a  comparatively  small  portion  of  the 
entire  tract,  which  was  parted  with  at  a  fair  price,  in  order  to  start  the 
town  and  put  the  enterprise  upon  its  feet,  so  to  speak,  and  to  bring 
about  a  demand  for  the  rest  of  the  property.  Under  the  circumstances 
the  fact  that  the  sale  of  a  portion  of  the  property  which  had  been  in- 
tended for  the  town  site  was  made  by  acres,  instead  of  by  lots,  was  im- 
material. At  that  time  the  owner  of  the  property  had  not  recorded  any 
map  of  these  particular  lands,  and  blocks  and  squares  were  theoretical, 
rather  than  real,  and  no  fairer  averagfe  measure  of  value  than  acres. 
Hopper  V.  Hopper,  79  Md.  400,  21)  Atl.  611.  It  is  true,  that  the  sale 
of  the  ten  acres  was  not  submitted  to  the  stockholders,  but  the  cir- 
cumstances under  which  it  came  about,  which  transpired  subsequent 
to  that  meeting,  have  been  shown  in  another  part  of  this  opinion.  It  is 
urged  that  this  was  the  most  valuable  part  of  the  land,  but  that  would 
not  matter  if  a  fair  price  was  exacted,  and  besides,  several  of  the  wit- 
nesses state,  they  spoke  of  it  in  that  manner,  because  the  starting  of  the 
town  at  that  point,  and  building  it  up  there,  made  that  part  more  valu- 
able than  the  rest,  and  this  consideration  aside,  there  were  other  por- 
tions which  were  not  sold,  fully  as  valuable. 

14.  Much  evidence  has  been  taken  as  to  the  compliance  on  the  part 
of  the  Ensley  Company  with  its  various  undertakings.  It  did  effect 
sales  of  lots,  put  up  the  agreed  number  of  houses,  located  a  drugstore, 
and  brought  about  the  erection  of  a  brick  making  plant,  a  planing  mill, 
a  lumber  yard,  built  a  supply  store,  and  made  other  endeavors  to  at- 
tract industries  there.  There  is  dispute  whether  some  other  industries 
claimed  to  have  been  located  by  the  Ensley  Company  were  not  really 
brought  there  by  the  building  of  the  steel  plant,  and  the  evidence  favors 
the  latter  view.  Other  unperformed  undertakings  were  dependent 
upon  the  making  of  molten  steel,  which  has  not  yet  been  made  at 
Ensley.  The  quantum  of  compliance,  save  as  it  may  show  fraud  in  the 
inception  of  the  purchase,  is  not  matter  of  importance  in  the  present 
phase  of  the  question.    There  is  no  evidence  of  bad  faith  on  the  part 
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of  the  respondents  in  performing  other  undertakings.  The  real  attack 
of  the  complaint  as  to  the  improvements  which  were  made  by  the 
Ensley  Company  is  that  they  were  accompHshed  by  the  fruits  of  the 
trade,  the  expenditures  being  from  profits,  which  it  is  insisted  equitably 
belong  to  the  Land  Company. 

15.  Prior  to  February,  1897,  John  W.  Gates,  of  Chicago,  a  capital- 
ist interested  in  steel  properties,  visited  Birmingham,  and  made  a 
proposition  to  the  Tennessee  Company  looking  to  the  building  of  a 
steel  plant  in  that  vicinity.  In  discussing  the  matter,  he  expressed 
great  preference  for  a  legislative  charter  over  one  taken  out  under  the 
general  law.  The  negotiations  came  to  naught,  but  the  officers  of  the 
Tennessee  Company,  with  whom  the  negotiations  were  had,  deemed  it 
desirable  to  have  a  special  charter  available  for  future  use,  and  accord- 
ingly procured  the  passage  of  the  act  incorporating  the  Alabama  Steel 
&  Shipbuilding  Company,  approved  February  18,  1897 ;  Baxter,  Bow- 
ron,  and  McCormack  being  named  among  the  incorporators.  This 
charter  was  approved  eight  months  before  Shook  became  president 
of  the  Land  Company,  and  a  year  before  the  trustees  sold  to  the 
Ensley  Company.  Certainly  it  could  not  have  been  foreseen  then 
that  the  Tennessee  Company  in  December,  1898,  would  first  determine 
to  aid  the  steel  plant  at  Birmingham,  and  that  defendants  in  Jan- 
uary, 1898,  would  endeavor  to  get  it  to  reconsider  that  decision.  In 
view  of  the  statements  of  the  bill  that  the  plot  was  formed  in  the  latter 
part  of  the  year  1897  or  early  in  1898,  the  taking  out  of  that  charter, 
early  in  1897,  does  not  go  to  show  a  purpose,  at  that  time,  to  make  the 
sale  to  the  Ensley  Company  a  year  later,  and  to  make  it  more  profit- 
able to  it  by  voluntary  efforts  on  their  part  to  build  a  steel  plant  at 
Ensley,  without  the  help  of  the  Tennessee  Company,  and  in  the  mean- 
time to  keep  knowledge  of  their  intentions  as  to  the  steel  plant  from 
the  public.  It  illy  comported  with  the  idea  of  concealing  defendants' 
intentions  as  to  the  steel  plant  to  procure  a  legislative  charter  for  such 
a  purpose,  in  which  defendants  were  named  as  corporators,  with  the 
publicity  attending  legislative  proceedings  and  the  printing  of  that 
charter  in  the  laws  of  the  state.  The  procuring  of  that  charter  is 
rather  an  open  manifestation  and  avowal  by  the  defendants,  as  far 
back  as  February,  1897,  of  their  purpose  to  build  a  steel  plant  at  the 
very  first  opportunity,  whether  or  not  they  then  entertained  the  pur- 
pose to  make  the  sale  to  the  Ensley  Company  a  year  later.  The  use 
of  the  charter  eighteen  months  after  its  passage,  by  the  Tennessee 
Company  as  a  matter  of  convenience  in  adjusting  its  securities,  under 
these  circumstances,  does  not  go  to  show  bad  faith  of  the  defendants. 

16.  One  badge  of  fraud  relied  on  is  that  P.  G.  Shook  is  the  son  of 
president  A.  M.  Shook.  It  is  quite  apparent  from  the  recital  that 
has  been  given' of  the  history  of  the  Ensley  Company  that  P.  G.  Shook 
was  selected  as  a  nominal  holder  of  one  share  of  stock  for  conven- 
ience of  organization,  he  being  an  employe  in  McCormack's  office,  and 
that  originally  he  was  not  to  have  any  interest  whatever  in  the  trans- 
action. It  was  afterwards  that  his  small  holdings  were  taken.  His 
father  furnished  none  of  the  money,  and  it  does  not  appear  that  he 
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knew  his  son  was  to  have  any  interest  at  the  time,  if  he  Icnew  he  wa$ 
an  incorporator. 

The  bona  fides  of  the  judgment  in  favor  of  the  Birmingham  Railway 
&  Electric  Company,  under  which  Mrs.  Warner  sold  the  property  to 
the  Land  Company,  is  not  questioned,  and  cannot  be.  It  is  true,  at  the 
time  it  was  rendered,  A.  M.  Shook  was  a  stockholder  in  that  company, 
and  so  was  Warner.  Shook,  at  that  time,  had  no  official  relations  with 
that  company,  and  the  judgment  was  transferred  to  Warner,  after  be- 
ing held  for  some  time  by  the  company  and  others.  Warner's  will 
shows  that  Shook  was  one  of  three  friends  with  whom  he  advised  his 
widow  to  consult  in  case  of  need.  Shook  testified  that  he  did  not  con- 
fer with  her,  she  being  very  deaf,  but  advised  with  her  son  who  had 
charge  of  the  collection,  and  told  him  to  hold  on  to  the  judgment,  as 
the  debt  was  undoubtedly  good.  If  any  inference  can  be  indulged,  in 
view  of  Shook's  testimony  and  that  of  Percy  Warner  as  to  how  Shook's 
relations  influenced  the  conduct  of  the  owner  of  the  judgment,  it  is 
that  it  was  exerted  in  delaying  the  collection,  for  it  was  rendered 
nearly  four  years  before  the  execution  sale.  The  testimony  of  the  attor- 
neys who  had  charge  of  the  collection  of  the  judgment,  and  caused  the 
levy  and  sale  and  conveyance,  shows  they  never  had  any  communication 
whatever  with  either  of  the  defendants  on  the  subject,  or  were  ever 
advised  or  solicited  by  them  in  any  way  to  make  the  sale,  and  that  they 
themselves  were  acting  under  the  direct  order  of  the  owner  of  the 
judgment. 

17.  From  this  extended  review  it  clearly  appears  that  the  defendants 
did  not  mismanage  the  Land  Company,  or  in  any  way  bring  about  the 
distress  or  pressure  which  necessitated  the  creation  of  the  trusteeship ; 
that  they  were  not  guilty  of  any  fraud  or  concealment  in  planning  it 
or  procuring  its  adoption  by  the  stockholders,  or  moved  by  any  im- 
proper motive  in  the  selection  of  the  persons  to  whom  the  trust  was 
confided,  and  that  they  did  not  withhold  any  information  from  any 
one  authorized  to  speak  for  either  corporation,  or  who  should  have 
been  consulted ;  that  the  trusteeship  was  a  necessary  and  prudent  step 
to  avert  a  crisis  in  the  aflFairs  of  the  Land  Company,  and  save  its  prop- 
erty ;  that  defendants  were  in  no  way  instrumental  in  preventing  the 
Tennessee  Company  from  coming  to  the  aid  of  the  Land  Company, 
but,  on  the  contrary,  availed  themselves  of  the  aid  of  the  Tennessee 
Company  as  far  as  they  could ;  that  the  defendants  were  not  guilty  of 
any  fraudulent  concealment  of  the  prospects  of  building  the  steel  plant, 
and  not  at  fault  in  not  making  known  the  determination  of  the  Ten- 
nessee Company  which  had  not  then  been  formed  with  reference  to 
the  enterprise ;  that  the  sales  complained  of  were  made  openly,  and  not 
secretly,  and  for  a  fair  price.  It  is  also  proved  by  the  positive  testi- 
mony of  Baxter,  Bowron,  Shook,  and  McCormack,  and  by  the  stock 
books  of  the  Ensley  Company,  and  by  all  the  evidence  which  seems 
to  have  been  in  their  power  to  produce,  that  neither  Baxter,  Bowron, 
nor  Shook  were  ever,  at  any  time,  directly  or  indirectly,  interested  in 
the  Ensley  Company,  or  in  McCormack  and  Ramsey,  or  in  its  or  their 
purchases.  It  is  not  pretended  that  Barker  ever  had  any  interest. 
There  is  the  most  explicit  denial  of  any  combination  or  conspiracy, 
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express  or  implied,  to  enable  McCormack  or  Ramsey  or  the  Ensley 
Company  to  acquire  the  lands  secretly,  or  unfairly,  or  at  less  than 
their  value.  It  does  not  appear  that  either  of  these  defendants  were 
of  kin  or  related  to  McCormack  or  Ramsey,  or  in  any  way  interested 
with  them,  or  that  Bowron,  Baxter,  Shook,  or  Barker,  or  either  of 
them,  had  any  motive  to  injure  the  Land  Company  or  the  Tennessee 
Company,  or  to  blacken  their  good  standing  among  men  by  wrecking 
the  affairs  of  the  Land  Company,  or  that  they  were  in  any  way  in  the 
power  of  McCormack,  or  were  in  financial  distress,  or  controlled  by 
any  motive  or  surroundings  which  could  tempt  men  in  the  high  places 
they  held  in  the  industrial  world  to  act  treacherously  in  the  execution 
of  an  honorable  trust,  in  order  to  put  money  in  the  pockets  of  the 
Ensley  Company,  Ramsey,  or  McCormack,  or  either  of  them.  Every 
syllable  of  the  positive  testimony  supports  the  denial  of  defendants  of 
any  combination,  fraud,  conspiracy,  of  interest  with  the  defendants. 
There  is  nothing  which  can  be  brought  forward  to  impugn  the  truth- 
fulness of  these  statements  of  defendants,  except  such  inferences  as 
may  be  legitimately  drawn  from  their  various  acts,  which  have  been 
reviewed  above.  The  harshest  judgment  which  can  be  passed  upon 
those  acts  cannot  justify  the  finding  of  any  kind  of  fraud  or  bad  in- 
tentions on  the  part  of  the  selling  defendants,  but,  at  most,  involves 
them  only  in  errors  of  judgment.  Unless,  therefore,  the  court  pro- 
ceeds upon  the  theory  that  Baxter,  Bowron,  and  Shook,  being  human, 
could  have  sinned  against  their  corporation,  and  therefore  did  sin 
against  it,  in  effecting  the  trusteeship,  or  in  making  and  advising  the 
sales  complained  of,  it  is  impossible,  under  any  legal  or  moral  rule  for 
weighing  men's  conduct,  to  find  them  guilty,  under  this  evidence,  of 
any  actual  fraud  or  bad  intentions  in  their  several  or  combined  parts 
in  the  transactions.  What  possible  motive,  under  the  evidence,  could 
have  possessed  Baxter,  Bowron,  or  Shook  or  Barker  to  conspire  with 
McCormack  or  desire  to  despoil  the  Land  Company  for  his  benefit? 
Baxter,  Bowron,  Shook,  and  Barker  not  being  guilty  of  fraud,  or  cove- 
tous, or  impure  motive,  in  these  transactions,  it  is  impossible  for  them 
to  have  connived  or  conspired  with  McCormack.  Without  their 
guilty  concurrence,  it  is  impossible  for  McCormack  to  have  com- 
mitted the  frauds  charged  against  him,  whatever  may  have  been  his 
motive  or  interest,  if  we  solve  all  doubts  on  these  points  against  him. 
There  is  not  a  particle  of  evidence  that  Baxter,  Bowron,  Shook,  and 
Barker  were  deceived.  They  acted  deliberately,  in  full  consciousness 
of  the  situation  with  which  they  dealt,  and  with  knowledge  of  all  the 
facts  that  entered  into  the  measure  of  their  obligations  to  the  Land 
Company,  its  creditors,  and  its  stockholders. 

18.  Under  the  terms  of  the  deed  of  trust  it  is  provided  that  Barker 
and  Bowron  are  not  to  charge  any  fees  or  commissions  for  their  ser- 
vices, but  may  pay  others  for  reasonable  expenses  in  aiding  them  in  the 
administration  of  the  trust.  It  is  further  provided  that  "said  N.  E. 
Barker  and  James  Bowron  shall  not  be  held  liable  or  responsible  for 
the  consequences  of  any  act,  done  or  omitted  to  be  done  in  good  faith, 
but  shall  be  liable  only  for  willful  neglect  or  misconduct,"  in  the  dis- 
charge of  their  duty.    Counsel  for  complainants  speaks  of  the  limita- 
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tion  and  powers  in  the  declaration  of  trust  as  "self-declared,**  and 
therefore  without  efficacy.  The  deed  from  the  Ensley  Land  Company 
to  Barker  and  Bowron  as  trustees  recites  that  the  Ensley  Land  Com- 
pany, being  largely  indebted,  etc.,  "has  caused  and  procured  the  said 
N.  E.  Barker  and  James  Bowron  to  make  a  declaration  of  trust  secur- 
ing said  indebtedness."  The  declaration  of  trust  standing  alone  was  a 
mere  proposal.  The  stockholders  of  the  Land  Company  had  the  right 
to  accept  it.  They  did  accept  it,  and  when  they  deeded  the  property 
to  the  trustees,  to  be  dealt  with  according  to  the  terms  of  the  trust, 
that  declaration  became  part  of  the  contract  between  them  and  the 
Land  Company  as  to  their  powers  and  liabilities.  It  was  a  private,  not  a 
public  trust.  It  was  not  against  public  policy  to  limit  the  liability  as 
there  declared.  The  Land  Company  has  fully  ratified  the  trust  and 
its  terms,  and  it  is  now  too  late  for  it  or  its  stockholders  to  complain. 
The  private  sales  complained  of  were  not  only  not  illegal,  but  were 
authorized,  and  there  is  nothing  to  show  that  they  were  made  in  fraud 
or  bad  faith.  The  trustees  were  not  bound  to  advertise  before  accept- 
ing the  first  offer  of  sale  or  making  other  sales.  Whether  they  should 
do  so  or  not  was  a  matter  of  discretion  and  judgment  which  the  trust 
left  to  their  determination.  The  same  considerations  apply  to  the  time 
when  the  property  should  have  been  put  upon  the  market,  and  whether 
it  was  wise  or  not  to  accept  the  offer  of  the  Ensley  Company  and  Mc- 
Cormack  and  Ramsey,  instead  of  awaiting  the  outcome  of  the  efforts  to 
build  a  steel  plant. 

From  what  has  been  said  of  the  failure  to  make  known  to  the  public 
the  probability  of  the  building  of  the  steel  plant,  the  most  that  can  be 
said  of  the  failure  to  advertise  that  fact  after  the  Ensley  Company 
went  in  possession  is  that  it  was  an  error  of  judgment.  The  evidence 
shows  that  the  newspapers  published  the  fact  that  the  Ensley  Com- 
pany would  begin  the  building  of  a  town  there,  and  the  number  and 
kind  of  manufactories  and  other  enterprises  it  had  agreed  to  start 
there.  Ensley  itself  had  been  advertised  for  years.  There  is  nothing 
to  show  that,  in  fixing  the  price  of  lots  to  be  sold  by  the  Ensley  Company 
on  account  of  the  Land  Company,  the  trustees  did  not  take  into  con- 
sideration what  they  knew  about  the  building  of  the  steel  plant.  The 
trustees  were  not  invested  with  any  power  or  charged  with  any  duty  to 
collect  the  alleged  indebtedness  of  the  Tennessee  Company.  The  omis- 
sion to  incorporate  in  the  conveyance  to  the  Ensley  Company,  or  to 
otherwise  take  an  obligation  of  the  Ensley  Company  to  carry  out  its 
undertakings,  was,  .notwithstanding  the  broad  limitation  of  liability,  so 
plainly  a  duty  that,  if  intentionally  omitted  to  be  done,  it  was  not  an 
act  omitted  to  be  done  in  good  faith.  If  inadvertently  done,  it  was 
such  gross  negligence  as  to  amount  to  willful  neglect  within  the  mean- 
ing of  the  declaration  of  trust.  It  was  as  negligent  a  breach  of  duty  as 
if  the  trustees  failed  to  try  to  collect  a  note  until  it  was  barred.  This 
omission  is  not  excused  by  the  fact  that  the  trustees  believed  the  cash 
offer  for  the  land  was  a  good  bargain  by  itself,  and  did  not  relieve 
them  from  the  obligation  to  take  all  proper  steps  to  make  this  part  of 
the  proposal  legally  obligatory. 

The  matter,  however,  is  no  consequence  now.    Aside  from  the  ques- 
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tion  whether  the  nature  of  the  undertaking  was  not  such  that  damages 
on  its  breach  were  purely  speculative,  the  evidence  shows  that  the 
Land  Company  has  elected  to  waive  its  performance.  One  of  the 
terms  of  this  proposal,  the  performance  of  which  was  part  of  the  con- 
sideration of  the  trade,  was  that  the  Ensley  Company  should  have  the 
exclusive  right  to  sell  the  lands  which  should  thereafter  be  put  upon 
the  market,  at  prices  fixed  by  the  trustees,  for  a  certain  commission. 
That  stipulation  went  to  the  entire  proposal.  Undef  it  neither  party 
could  compel  performance  unless  that  other  party  performed  on  his 
part.  The  Land  Company  did  not  choose  to  stand  in  the  shoes  of  the 
trustees  in  this  respect,  and  cannot  recover  any  damages  of  the  Ensley 
Company,  when  it  elected  to  take  the  sales  of  the  lands  out  of  their 
hands,  and  ceased  to  pay  commissions  to  the  Ensley  Company.  The 
proof,  therefore,  discloses  nothing  for  which  the  trustees  can  be  called 
to  account  as  for  a  breach  of  trust.  Under  the  review  we  have  given 
of  the  evidence  it  also  results  that  Baxter,  Bowron,  and  Shook  are  not 
liable,  as  directors,  for  what  they  did  in  the  creation  of  the  trust  or  in 
aiding  or  advising  the  trustees  in  the  selection  of  the  lands  sold,  or 
the  prices  to  be  obtained  therefor,  or  for  not  collecting  the  alleged  in- 
debtedness from  the  Tennessee  Company. 

19.  In  the  vision  of  after  events,  all  can  see  now  that  it  would  have 
been  far  better  to  have  delayed  placing  the  lands  on  sale,  after  the  title 
came  into  the  hands  of  the  trustees,  until  the  outcome  of  the  efforts 
to  erect  a  steel  plant  at  Ensley  should  be  known.  Similar  under- 
takings, under  as  favorable  auspices,  had  failed  before.  The  trustees 
at  first  declined  acceptance  of  the  offer,  and  demanded  better  terms,  to 
which  there  was  a  refusal  to  accede.  The  time  had  come,  in  their 
opinion,  when  they  must  act  one  way  or  the  other.  One  of  the  trustees 
had  no  prior  connection  with  either  of  .the  companies,  and  after  con- 
ference, which  we  do  not  doubt  was  honest  and  conscientious,  agreed 
with  his  co-trustee  as  to  the  advisability  of  the  acceptance  of  the  offer. 
The  times  were  then  unsettled.  The  country  was  on  the  brink  of  war 
with  Spain.  No  one  could  predict  what  conditions  would  arise  in  the 
near  future,  and  what  industrial  and  financial  conditions  would  result, 
or  what  effect  they  would  have  upon  the  building  of  a  town  at  Ensley.. 
The  Land  Company  had  been  ill-starred  and  subjected  to  many  vicissi- 
tudes. Creditors,  who  reluctantly  yielded  indulgence,  were  clamorous 
for  their  money.  They  had  put  the  property  in  the  hands  of  trustees 
to  turn  it  into  money,  with  the  legal  and  moral  understanding  that  it 
should  be  done  as  soon  as  practicable.  Interest  was  eating  into  the 
property  at  the  tate  of  over  $800  a  month,  and  delay  was  costly.  Pru- 
dent men,  under  such  circumstances,  might  well  have  deemed  it  the 
part  of  wisdom  to  begin  selling  at  the  earliest  fair  opportunity,  and  to 
take  the  proverbial  bird  in  the  hand,  which  is  worth  two  in  the  bush. 
Courts  are  never  harsh  with  honest  trustees  about  mistakes  in  reading 
future  events,  or  the  effect  they  will  have  on  business  committed  to 
their  charge. 

20.  Did  McCormack  occupy  such  relations  to  the  Land  Company  at 
the  time  of  his  negotiation  and  purchase  as  justifies  or  permits  a  court 
of  equity  to  set  aside  his  purchase,  although  there  be  no  actual  fraud? 
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A  director  acting  openly  may  purchase  for  himself  from  a  board  of 
which  he  is  a  member,  they  not  being  interested,  if  he  does  not  assume 
to  act  for  the  corporation  and  his  colleagues  do  not  rely  upon  him. 
Such  purchases,  while  of  evil  tendency,  are  not  absolutely  forbidden, 
or  regarded  as  carrying  such  weight  of  adverse  presumption  as  makes 
them  constructively  fraudulent,  and  therefore  to  be  set  aside,  as,  of 
course,  on  seasonable  objection.  When  assailed,  they  will  not.be  upH 
held,  unless  it  can  be  shown  that  the  transaction  was  not  effected  by 
fraud,  and  that  the  scales  by  which  the  bargain  was  weighed  were  not 
tipped  in  the  director's  favor  by  the  influence  of  the  relation,  or  by 
his  use  of  any  information,  which  was  not  equally  possessed  by  those 
with  whom  he  dealt.  A  director  who  buys  corporate  property  of  his 
fellow  directors  does  not  take  his  purchase  wholly  without  the  reason 
of  the  rule,  merely  because  his  proposal,  made  while  he  was  yet  in 
office,  did  not  ripen  into  a  contract  until  its  acceptance  a  few  weeks 
later,  when  he  had  ceased  to  be  a  director.  Whether  or  not  such  deal- 
ings can  stand  depends  upon  the  facts  of  each  particular  case.  Williams 
v.  Powell.  66  Ala.  20,  41  Am.  Rep.  742 ;  Daniel  v.  Hill,  52  Ala.  430. 
The  familiar  reason  of  the  rule  is  that  a  director,  whose  position  proves 
alike  confidence  reposed  and  ability  to  influence,  having  dealt  for  his 
own  advantage  with  one  by  whom  the  confidence  is  extended,  may  have 
exercised  that  influence  contrary  to  the  purpose  for  which  the  law 
created  the  trust,  and  therefore  his  acts,  like  those  of  any  person  who 
stands  in  fiduciary  relations  to  another,  will  not  be  sustained  when  ques- 
tioned in  a  court  of  equity,  unless  it  appears  that  he  has  not  used  his 
position,  intrusted  to  him  solely  to  advance  the  welfare  of  the  corpor- 
ation, to  unfairly  promote  his  own  personal  gain. 

In  the  case  of  a  purchase  by  a  director  from  a  trustee,  whose  selec- 
tion he  did  not  influence  or  control,  who  was  chosen  by  creditors  and 
stockholders  to  hold  corporate  property  in  trust  to  sell  to  pay  debts, 
the  reason  of  the  rule  and  presumption  it  indulges,  in  contracts  by  a 
director  with  his  associates,  or  with  stockholders,  does  not  exist.  The 
relation  between  a  director  and  such  a  trustee  is  not  one  in  which  con- 
fidence is  given  and  reposed  between  them.  No  power  is  vested,  no 
duty  is  imposed,  and  no  confidence  is  reposed,  in  the  director  as  to  the 
sale.  The  duty  and  the  confidence  are  reposed  elsewhere — in  the 
trustee,  not  in  the  director.  There  is  no  presumption  of  law  that  a 
trustee  so  situated  will  subordinate  his  judgment  and  will  to  the  in- 
fluence of  a  director  or  former  director.  When  the  director  makes, 
and  such  a  trustee  accepts,  an  offer  of  purchase,  the  burden  of  show- 
ing that  improper  influence  moved  the  trustee  in  making  the  contract 
is  upon  him  who  assails  it.  There  is,  a  burden  resting  upon  the  director- 
purchaser,  not  on  the  ground  of  any  trust  or  confidence  in  the  matter 
of  the  sale,  but  because  he  stands  in  fiduciary  relations  to  the  corpora- 
tion, as  to  his  dealings  with  its  property,  and  has  therefore  to  show 
that,  in  his  contract  with  the  trustee,  he  did  not  avail  himself  of  any 
information  which  was  not  equally  possessed  by  the  trustee.  With 
this  one  exception,  the  director  stands,  as  regards  the  presumption  of 
influence  over  such  a  trustee,  as  any  other  purchaser  would  stand  on 
that  issue.    Close  relation  by  blood,  family  ties,  and  the.like,  between 
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the  purchaser  and  the  trustee  may  always  be  shown,  in  connection  with 
the  other  facts  and  circumstances,  to  impeach  the  bona  fides  of  the 
sale  and  so  here  the  relation  between  Bowron,  Baxter,  Shook,  and 
McCormack,  while  they  were  directors  of  the  Land  Company,  or  the 
relations  of  the  trustees  to  him,  then  or  afterwards,  taken  in  connec- 
tion with  the  whole  case,  should  be  looked  at  in  determining  the  bona 
fides  of  the  sale. 

The  court  does  not  doubt  that  McCormack  was  imbued  with  the  firm 
belief  that  a  steel  plant  would  be  built  at  Ensley,  if  not  by  the  Ten- 
nessee Company,  by  some  one  else,  at  some  indefinite  time,  in  the  not 
distant  future,  and  that  he  considered  the  chances  of  that  probability 
bcoming  a  fact,  in  weighing  the  advisability  of  his  venture,  and  was 
willing  to  risk  his  money,  in  any  event,  but  thought  his  purchase  would 
be  more,  valuable,  because  a  steel  plant  would  be  built  there  in  the  near 
future.  His  proposition  distinctly  shows  that  he  had  this  in  mind. 
The  very  terms  of  it  sugg:ested  to  the  stockholders'  meeting  his  belief 
that  sooner  or  later  a  steel  plant  would  be  built  there.  The  fifteenth 
proposition  of  the  Ensley  Company  reads : 

"If  foand  practicable,  and  molten  steel  is  sold  to  ns  at  reasonable  prices,  we 
will  cause  to  be  built  a  plant  for  the  manufacture  of  steel  castings." 

This  does  not  necessarily  show,  however,  that  McCormack  knew  or 
believed  at  that  time  that  any  proposition  had  assumed  definite  shape 
as  to  reconsidering  the  determination  of  the  Tennessee  Company  to 
build  a  steel  plant  at  the  Birmingham  Rolling  Mills.  Molten  steel, 
with  modem  appliances,  may  be  safely  carried  some  miles  by  rail  from 
the  place  of  manufacture  to  the  place  where  it  is  to  be  utilized  for  the 
finished  product.  McCormack  states  that  he  had  this  in  mind  when  he 
spoke  of  steel  being  sold  at  Ensley,  and  that  he  believed,  at  the  time 
of  his  proposal,  that  the  building  of  the  steel  plant  at  Birmingham  was 
an  assured  fact,  and  that  the  Tennessiee  Company  was  under  contract 
not  to  build  one  for  itself  for  a  term  of  years.  He  states  he  knew 
nothing  "of  any  further  efforts  being  made  by  the  Tennessee  Com- 
pany's officials  than  they  had  been  making  for  many  years  to  procure 
the  capital  to  build  a  steel  plant."  It  is  not  shown  that,  in  his  efforts  to 
induce  persons  to  go  into  the  Ensley  undertaking,  he  mentioned  any 
knowledge  or  information  as  to  the  early  building  of  a  steel  plant 
there,  which  would  have  been  probable,  had  he  known  that  the  building 
of  the  plant  at  Ensley  had  been  definitely  determined  on  or  was  assured. 
The  governing  committee  of  the  Tennessee  Company,  of  which  he 
was  a  member,  was  charged  with  duties  only  as  to  the  physical  con- 
dition of  the  property,  and  the  building  of  the  steel  plant  was  not 
within  its  province,  and  he  had  nothing  to  do  with  the  correspondence 
on  that  subject.  Bowron,  it  is  true,  had  conversed  generally  with 
McCormack  on  the  subject  of  a  steel  plant,  but  the  inference  from  his 
testimony  is  that  this  was  some  time  before  he  wrote  the  letter  asking 
the  New  York  office  to  turn  the  officers  loose.  It  is  not  an  unfair 
presumption  that  McCormack  knew  in  a  general  way,  though  perhaps 
not  just  at  the  time,  what  Bowron  and  Baxter  were  trying  to  do. 
Whatever  information  he  had,  he  gained  otherwise  than  in  the  exercise 
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of  any  office  or  duty  entrusted  to  him  as  a  director  in  the  Land  Com- 
pany. He  knew  the  Tennessee  Company  had  declined  to  build  at 
Ensley,  when  the  Ensley  Company  made  the  deed  to  the  trustees,  and 
when  the  Ensley  Company  purchased  from  them.  He  knew,  if  he 
knew  all  that  was  going  on,  that  the  effort  to  build  a  steel  plant  at 
Ensley  had  not  taken  practical  shape  and  form,  and  that  its  success 
depended  upon  raising  money  from  outside  sources,  and  that  not  a 
dollar  had  then  been  subscribed. 

If  the  rights  of  the  Tennessee  Company  and  the  duties  he  owed  it 
are  material  here,  it  suffices  to  say  that  the  persons  with  whom  he 
dealt  in  the  Land  Company  trade  were  the  very  persons  who  were 
making  the  effort  to  build  the  steel  plant,  and  knew  far  more  about 
the  matter  than  he  did.  There  was  nothing  he  could  tell  them.  The 
reservation  of  the  Tennessee  Company  for  a  steel  plant  at  Ensley, 
and  where  it  was  located,  and  its  situation  with  reference  to  the  lands 
of  the  Land  Company  had  been  known  for  years,  and  were  matters  of 
common  knowledge  there.  There  was  no  unknown  quality  in  the 
lands,  or  special  use  to  which  they  could  be  put,  or  hidden  elements 
of  value  in  them.  Any  one  could  tell  about  these  things  by  going  over 
them.  The  value  of  the  land  was  not  at  all  uncertain  or  doubtful,  save 
as  that  value  might  be  affected  by  a  demand  for  its  use  for  town  lots, 
and  the  prospect  there  was  for  that  demand.  McCormack  had  been 
appointed  a  member  of  the  committee,  in  1895,  to  select  such  portions 
of  the  company's  lands  as  it  might  see  proper  to  offer  for  sale,  and  in 
1897  he  was  one  of  a  committee  to  arrange  terms  of  settlement  of  the 
company's  debts.  No  selection  of  lands  was  made,  nor  was  anything 
done  by  that  committee  as  to  a  settlement  of  the  debts.  The  formula- 
tion and  execution  of  a  plan  of  settlement  under  the  resolution  of  1897, 
was  intrusted  to  the  attorneys  of  the  two  companies  and  to  the  de- 
fendants, Baxter,  Bowron,  and  Shook.  McCormack's  knowledge  as  to 
what  was  transpiring  as  to  a  settlement  with  creditors  could  not,  of 
course,  shed  any  light  upon  the  value  of  the  lands.  Baxter,  Bowron, 
and  Shook  had  long  been  connected  with  the  Land  Company,  and  were 
entirely  familiar  with  its  property.  They  had  gone  over  it  about  this 
very  time,  to  induce  a  creditor  to  buy  portions  of  it,  in  part  settlement 
of  his  claim.  They  were  cognizant  of  all  the  conditions  present  or 
prospective  which  might  give  it  value.  They  had  as  much  knowledge 
and  as  much  capacity,  if  not  more,  than  McCormack  had,  to  determine 
the  value  of  any  part  of  the  lands  and  every  question  which  entered 
into  it.  McCormack  made  his  proposition  formally  to  the  stockholders 
while  he  was  a  director,  in  terms  which  left  no  doubt  that  he  was  in- 
terested in  the  Ensley  Company.  He  repeated  his  proposition  to 
Bowron  for  the  Ensley  Company.  He  made  his  own  proposition  for 
10  acres  in  his  own  name,  when  he  had  ceased  to  be  a  director.  The 
two  propositions  were  treated  as  one,  and  accepted  at  a  time  when  his 
only  relation  with  the  Land  Company  was  that  of  a  small  stockholder. 
His  former  connection  with  the  company,  as  a  director,  is  therefore 
material,  under  the  evidence,  only  to  aid  in  determining  the  fairness 
of  the  trade,  in  so  far  as  his  former  relations  with  the  trustees  might 
improperly  influence  them,  and  in  that  it  placed  the  duty  on  him  not  to 
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conceal  any  fact  material  to  the  value  of  the  lands  in  dealing  with 
them.  There  is  nothing  to  indicate,  in  the  slightest  degree,  that  he 
was  ever  so  dose  to  Bowron  and  Barker,  or  to  Shook  and  Baxter, 
who  advised  with  them,  as  to  give  him  any  influence  over  them,  or 
which  would  enable  him  to  control  their  independent  exercise  of 
judgment,  or  in  any  wise  undermine  their  firmness  or  sense  of  obliga- 
tion to  their  trust.  McCormack  presented  his  proposition  to  Bowron  on 
the  26th  of  January,  1898.  Bowron  states  that  he  took  the  proposition 
to  Barker,  his  co-trustee,  and  discussed  it  with  him  for  "three-quarters 
of  an  hour,"  being  personally  in  favor  of  its  acceptance.  Barker  ad- 
mitted the  advantages  of  the  proposition,  but  thought  it  desirable  to 
trade,  on  the  basis  of  retaining  for  the  benefit  of  the  trust,  some  in- 
terest in  the  profit  to  be  made  by  the  Ensley  Company  on  a  resale  of 
the  lands.  Bowron  returned  and  asked  McCormack  to  concede  to  the 
trustees  some  share  of  his  profits.  McCormack  took  the  proposition 
under  advisement.  Nothing  further  transpired  in  the  matter  for  a 
month.  On  the  24th  of  February,  1898,  McCormack  advised  Bowron 
that  "  his  proposition  could  have  acceptance  or  rejection  of  the  trustees 
as  it  was."  Bowron  states  the  Maine  had  been  blown  up  in  Havana 
Harbor,  stocks  were  dropping  in  New  York,  and  capitalists  were  call- 
ing in  loans,  and  he  felt  the  more  disposed  to  accept  the  proposition, 
which  would  relieve  the  trustees  from  their  obligation  for  money  bor- 
rowed from  Barker's  Bank  to  pay  the  Ensley  Company,  on  a  note  of 
the  trustees  indorsed  by  the  Tennessee  Company,  and  would  give  them 
enough  "spot  cash"  to  put  the  trustees  "in  a  position  of  safety." 
Barker,  considering  the  circumstances  and  that  the  proposition  was 
approved  by  Shook,  the  president  of  the  Land  Company,  and  Baxter, 
the  president  of  the  Tennessee  Company,  the  parties  most  largely  in- 
terested in  the  Land  Company,  decided  to  join  in  making  the  sale,  and 
thereupon  McCormack  was  notified  of  the  acceptance  of  his  proposal. 
It  does  not  appear  from  the  evidence  that  he  importuned  either  of 
the  trustees  to  accede  to  the  proposition  while  it  was  under  consider- 
ation. He  simply  stood  fast  to  his  first  proposition,  and  declined,  when 
asked  to  recede  from  it. 

From  the  whole  testimony  it  is  apparent  that  the  acceptance  of  his 
proposal  was  the  deliberate  act  of  the  trustees  in  the  exercise  of  their 
judgment,  after  full  discussion  of  the  whole  subject,  in  plain  view  of 
the  situation,  as  the  best  thing  to  do  for  the  company  and  its  creditors. 
Having  made  his  offers  openly,  not  possessing,  and  not  having  exer- 
cised, any  improper  influence  on  the  trustees,  and  having  made  no 
misrepresentations,  having  utilized  no  information  gained  in  the  service 
of  the  Land  Company,  or  elsewhere,  which  was  not  equally  open  and 
present  with  the  trustees,  and  having  paid  a  fair  price  for  the  lands, 
the  court  cannot  strike  down  his  bargain  on  account  of  his  having  re- 
cently been  a  director,  unless  it  rules,  which  is  not  the  law,  in  the  ab- 
sence of  statutory  regulations,  that  a  director  is  not  permitted  under 
any  circumstances  to  make  an  open  purchase  of  property  from  trustees, 
who  have  it  in  charge  to  sell,  for  the  payment  of  debts.  No  stretch 
of  his  former  fiduciary  relations  could  make  it  his  duty  to  plead  with 
the  trustees  to  reject  his  proposition,  or  to  warn  them  that  possibly  he 
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might  make  a  large  profit  out  of  the  transaction.  That  very  question 
was  in  the  minds  of  the  trustees  and  caused  them  to  deliberate  a  month 
before  accepting  his  proposal.  They  considered  the  quantum  of  profits, 
and  withheld  acceptance  of  his  proposition  for  a  time  while  they 
weighed  that  ver}'  matter.  It  is  not  a  fact,  and  no  court  holds,  that 
the  influence  of  the  relation  of  a  former  director  with  trustees,  ap- 
pointed as  these  were,  exists  in  anything  like  the  degree  presumed  be- 
tween guardian  and  ward,  shortly  after  the  termination  of  the  relation. 
Even  if  the  transaction  here  had  been  between  guardian  and  ward, 
soon  after  the  relation  terminated,  it  could  not  be  overturned  under 
the  doctrine  of  Malone  v.  Kelley,  54  Ala.  633,  Daniel  v.  Hill,  5^  Ala. 
431,  two  great  judgments  delivered  by  the  late  Chief  Justice  Brickell, 
which  are  now  landmarks  in  the  jurisprudence  of  Alabama.  It  is  not 
necessary  to  inquire  whether,  in  a  suit  like  this,  in  right  of  the  Land 
Company  it  could  rescind  a  sale  for  violation  of  fiduciary  duty  which 
a  purchaser  owed  not  to  it,  but  to  one  of  its  stockholders  individually, 
by  reason  of  relations  of  the  purchaser  with  that  stockholder.  Assum- 
ing that  it  may,  it  is  clear  that  the  representatives  of  that  stockholder 
in  this  case  knew  everything  that  McCormack  knew,  and  of  his  efforts 
to  make  the  purchase,  that  no  deceit  was  practiced,  and  it  further  ap- 
pears that  that  stockholder,  the  Tennessee  Company,  although  invited 
by  this  bill  to  join  in  the  complaint  against  this  sale,  has  not  thought 
proper  to  do  so. 

21.  In  Foster  v.  Mansfield  Railroad  Co.,  146  U.'  S.  99,  13  Sup. 
Ct.  28,  36  L.  Ed.  a99,  it  is  said: 

"The  defense  of  want  of  knowledge  on  the  part  of  one  charged  with  laches 
is  one  easily  made,  easy  to  prove  by  his  own  oath,  and  hard  to  disprove ;  and 
hence,  the  tendency  of  courts  In  recent  years  has  been  to  hold  the  plaintiff  to 
rigid  compliance  with  the  law,  which  demands  not  only  that  he  should  have 
been  ignorant  of  the  fraud,  but  that  he  should  have  used  reasonable  diligence 
to  have  informed  himself  of  all  the  facts." 

It  is  not  to  be  supposed  that  complainants  purchased  their  shares 
without  inquiring  what  property  their  company  possessed,  and  what 
gave  it  value.  They  held  both  old  and  new  shares,  and  knew  there 
must  have  been  a  tremendous  loss,  or  shrinkage  in  value,  to  require  a 
reduction  of  the  capital  stock  from  $10,000,000  to  one-twentieth  of 
that  amount.  They  knew  the  Land  Company  had  never  paid  a  dividend. 
They  knew  that  the  value  of  the  company's  property  was  largely 
speculative,  and  that  the  enterprise,  from  its  very  nature,  would  be 
subjected  to  many  hazards  in  the  trying  industrial  and  financial  condi- 
tions through  which  the  country  was  passine.  durine  the  period  in 
which  the  transactions  now  complained  of  occurred.  The  property  went 
into  the  hands  of  trustees  in  January,  1898,  to  sell  for  the  payment  of 
the  company's  debts,  with  the  sanction  of  its  stockholders.  The  trus- 
tees made  sales  and  remained  in  possession  nearly  a  year  and  a  half, 
when  the  Land  Company,  with  the  help  of  the  Tennessee  Company, 
paid  oflF  its  creditors  and  came  to  its  own  again,  and  continued  its 
enterprise.  All  the  while  the  purchasers  were  improving  the  property. 
The  buildmg  of  the  steel  plant,  the  object  of  so  much  solicitude  and 
fruitless  endeavor,  had  come  to  pass  in  1898.    Manufactories  sprang 
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up  and  residences  and  business  houses  displaced  the  woods  and  occu- 
pied the  fields,  and  several  thousand  busy  people  dwelt,  in  1902,  near 
the  spot  where  Ensley  uttered  his  prophecy,  more  than  a  decade  before, 
as  to  the  city  which  was  springing  up  there.  Two  presidents  of  the 
company  had  reported  to  the  stockholders  its  critical  situation  on  ac- 
count of  the  Warner  judgment,  and  sale  under  it,  and  the  demands 
of  its  creditors.  A  special  meeting  had  been  called  to  deal  with  this 
situation  of  which  notice  had  been  given  the  stockholders  by  mail,  as 
well  as  by  publication  in  the  newspapers.  Some  of  the  stockholders  re- 
ceived these  notices.  Complainants  lived  in  the  same  city  in  which 
the  Tennessee  Company,  the  majority  stockholder,  had  an  office,  and 
in  whose  office  meetings  at  the  directory  of  the  Land  Company  were 
frequently  held.  Communication  by  rail  between  New  York  and 
Ensley  was  easy.  An  inquiry  could  have  been  sent  at  any  time  from 
the  home  of  complainants,  in  New  York,  to  Birmingham,  and  an 
answer  returned  by  mail  within  four  or  five  days.  The  law  charged 
complainants  with  knowing  who  their  directors  were,  and  complainants 
therefore  knew  that  McCormack  was  a  director,  and  the  length  of  his 
service.  The  court  does  not  doubt  that  complainants,  long  before  the 
filing  of  their  bill  in  1902,  actually  knew  that  the  Land  Company  had 
lost  and  regained  possession  of  its  property,  that  the  trustees  had  been 
in  possession  for  over  a  year,  selling  portions  of  the  property,  before 
it  was  restored  to  the  Land  Company,  and  that  the  Ensley  Company, 
McCormack,  and  Ramsey  had  gone  into  possession  in  1898,  and  that 
shortly  thereafter  the  town  began  to  be  rapidly  built  there. 

The  excuse  the  complainants  tender  for  the  delay  in  filing  their  bill 
is  that  they  were  ignorant  of  the  secret  knowledge  defendants  had  as 
to  the  steel  plant,  and  also  of  their  secret  interest  in  the  purchase,  or 
that  McCormack  organized,  or  had  an  interest  in,  the  Ensley  Company 
when  it  bought  the  property  from  Mrs.  Warner,  and  when  it  sold  to 
Barker  and  Bowron.  The  proof  shows  that  there  was  no  plot,  and 
there  was  no  interest  of  the  directors  or  trustees  in  the  purchase  by 
the  Ensley  Company  from  the  trustees,  other  than  that  of  McCormack, 
whose  interest  was  open  and  avowed.  There  was  no  determination  of 
the  Tennessee  Company  to  build  a  steel  plant  at  Ensley,  at  the  time 
of  the  transactions  complained  of.  The  only  thing  not  known  to,  or 
concealed  from,  the  complainants,  according  to  the  proof,  was  Mc- 
Cormack's  connection  with  or  interest  in  the  Ensley  Company  at  the 
time  it  was  formed,  and  when  it  bought  from  Mrs.  Warner,  and  when 
it  sold  to  Barker  and  Bowron,  and  why  he  formed  that  company. 

Complainant's  knew  that  McCormack  was  a  director  up  to  the  25th 
of  January,  1898,  and  consequently  occupied  fiduciary  relations  to  the 
Land  Company,  at  the  dates  when  the  Ensley  Company  was  formed, 
when  it  purchased  from  Mrs,  Warner,  and  when  it  sold  to  Barker  and 
Bowron.  These  conveyances  were  all  of  record,  and  there  was  also  on 
record  a  declaration  of  trust  by  Barker  and  Bowron,  and  also,  later, 
a  conveyance  from  them  as  trustees  to  the  Land  Company.  These 
conveyances  and  the  possessions  under  them  showed  how  the  trust  was 
•  created,  and  how  the  Land  Company  regained  title  to  its  property 
and  held  possession  for  nearly  three  years  before  this  bill  was  filed. 
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The  steel  plant  had  been  erected  in  1898.  The  denials  of  the  bill  itself 
do  not  disclaim  knowledge  on  the  part  of  the  complainants  of  the  open 
facts  of  the  transaction  shortly  after  they  transpired.  They  knew  long 
before  the  bill  was  filed  that  the  Ensley  Company,  McCormack,  and 
Ramsey  were  on  the  lands,  improving  them,  and  that  they  claimed  the 
right  to  do  so  under  the  conveyances  from  the  trustees.  The  incor- 
poration proceedings  of  the  Ensley  Company  showed  that  it  was 
formed  to  buy  this  very  land,  and  that  none  of  the  defendants  appeared 
as  its  officers  or  stockholders  of  record.  The  complainants  knew  then, 
or  were  conclusively  charged  with  notice,  that  the  Ensley  Company 
was  formed  in  December,  bought  the  property  in  December,  and  sold  it 
to  Barker  and  Bowron  as  individuals  in  December,  of  the  same  year, 
1897,  and  that,  within  less  than  two  months  thereafter,  this  same 
Ensley  Company,  which  had  sold  the  property  to  Barker  and  Bowron, 
as  individuals,  purchased  from  them  as  trustees,  paying  a  greater 
amount  of  cash  for  230  acres  which  were  carved  out  of  it  than  it 
exacted  two  months  before  for  the  entire  tract  of  land,  and  that  the 
Ensley  Company  and  McCormack,  who  was  a  director  in  December, 
1897,  and  January,  1898.  was  openly  interested  in  these  purchases 
from  the  trustees,  and  in  possession  of  the  lands,  improving  them.  The 
facts  and  circumstances  pertinently  suggested  the  inquiry  why  the 
Ensley  Company  sold  the  entire  tract  of  land  to  Barker  and  Bowron, 
as  individuals,  and  then  repurchased  from  them  as  trustees,  shortly 
thereafter,  a  small  part  of  the  same  tract,  paying  therefor,  more  than 
the  amount  for  which  the  Ensley  Company  sold  the  entire  tract  to 
Barker  and  Bowron.  They  pointedly  suggested  the  further  inquiry, 
whether  McCormack,  who  openly  avowed  an  interest  in  the  Ensley 
Company  at  the  time  of  its  purchase  from  the  trustees,  only  two  months 
after  that  company  was  formed,  and  after  it  purchased  the  property 
from  Mrs.  Warner,  and  sold  it  to  Barker  and  Bowron  before  they  be- 
came trustees,  did  not  have  some  connection  with  that  company  and 
with  Barker  and  Bowron  in  the  beginning  of  the  trusteeship.  An  in- 
spection of  the  record  of  the  incorporation  proceedings  of  the  Ensley 
Company  would  have  shown  that  whatever  interest  McCormack  or 
Ramsey  had  in  that  company  was  then  kept  off  the  record.  The  in- 
quiry, so  plainly  suggested,  pursued  with  any  sort  of  diligence,  would 
have  led  up  to  the  discovery  long  before  the  bill  was  filed  that  Mc- 
Cormack promoted  the  Ensley  Company,  and  its  purchase  from  Mrs. 
Warner,  and  its  sale  to  Barker  and  Bowron,  and  that  he  was  interested 
in  the  Ensley  Company  at  the  time,  and  would  also  have  developed 
his  motive  for  not  appearing  of  record  in  its  dealings  with  the  property 
of  the  Land  Company  at  that  time. 

If  complainants  have  failed  to  pay  "any  attention  to  the  affairs  of 
the  Land  Company,"  as  one  of  them  frankly  testifies,  saying  that  he 
never  attended  stockholders'  meetings,  though  he  had  notice  of  them, 
but  generally  sent  proxies  whenever  asked,  their  indifference  amounted 
to  gross  negligence  and  inattention  to  their  own  interest,  and  cannot 
excuse  them  when  they  become  actors  and  seek  to  assert  those  inter- 
ests in  a  court  of  equity.  Complainants  knew,  or  were  conclusively 
charged  with  notice,  under  the  evidence,  that  McCormack,  Ramsey, 
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and  the  Ensley  Company  were  eil  the  while  going  ahead,  in  reliance 
upon  their  conveyances  and  their  contracts  with  the  trustees,  ex- 
pending time,  energy,  and  money,  endeavoring  to  perform  their  en- 
gagement with  the  trustees,  to  build  up  the  town,  improving  the  prop- 
erty they  purchased  for  themselves,  and  involving  themselves  in  onerous 
engagements,  and  that  the  property  was  rapidly  increasing  in  value. 
It  was  highly  inequitable,  under  such  conditions,  for  complainants  to 
remain  idle  and  silent  for  four  years.  They  had  no  right,  in  equity 
and  good  conscience,  to  speculate  upon  the  defendants  during* this  long 
period,  while  they  were  making  up  their  minds  whether  they  would 
claim  the  benefit  of  the  venture,  if  it  proved  successful,  and  leave  the 
loss  to  fall  upon  the  defendants,  if  it  turned  out  disastrously.  Their 
long  delay,  under  the  circumstances,  estops  them  from  complaining 
of  the  sales  in  a  court  of  equity.  Ashurst's  Appeal,  60  Pa.  290 ;  Twin- 
lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328;  Kent  v.  Quick- 
silver Mining  Co.,  78  N.  Y.  159 ;  Sheffield  Land  Co.  v.  Neill,  87  Ala. 
159,  6  South.  1 ;  Foster  v.  R.  R.  Co.,  146  U.  S.  99,  13  Sup.  Ct.  28,  36 
L.  Ed.  899;  Johnston  v.  Standard  Mining  Company,  148  U.  S.  360, 
13  Sup.  Ct.  585,  37  L.  Ed.  480 ;  New  York  City  v.  Pine,  185  U.  S. 
99,  22  Sup.  Ct.  592,  46  L.  Ed.  820. 
Let  the  bill  be  dismissed. 


GEIGER  V.  TACOMA  RY.  &  POWER  CO. 
(Circuit  Court,  W.  D.  Washington,  W.  D.    October  14.  1905.) 

COUBTS — CB£ATI0N   OF   FEDERAL   COURTS — CONSTRUCTION    OF   ACT    DIVIDING    DIS- 
TRICT OF  Washington. 

Act  March  2,  1905,  c.  1305,  pt  1,  33  Stat.  824,  dividing  Washington 
Into  two  Judicial  districts,  interpreted  consistently  with  the  practice  of 
Congress  and  the  Judicial  history  of  the  country  and  the  general  laws  in 
force  relating  to  the  federal  Judiciary  and  the  Jurisdiction  and  powers 
of  the  federal  courts  and  Judges,  lacks  none  of  the  essentials  of  a  suf- 
ficient organic  law,  and  the  Circuit  and  District  Courts  of  the  Western 
District  of  Washington  as  thereby  created  are  the  same  courts  as  those 
previously  existing  in  the  District  of  Washington,  having  the  same  Judges 
and  oflicers  and  the  same  powers  and  Jurisdiction  within  that  part  of 
the  original  district  remaining  after  the  Eastern  District  had  been  carved 
therefrom,  and  being  still  within  the  boundaries  are  constituent  parts 
of  the  Ninth  Judicial  circuit.  While  the  act  does  not  "ordain  and  estab- 
lish" courts  in  said  Western  District  as  required  by  Const,  art  3,  §  1,  in 
express  words,  nor  define  their  Jurisdiction  and  powers  further  than  to 
fix  their  terms,  nor  assi^  the  district  to  either  of  the  nine  Judicial  cir- 
cuits, nor  provide  for  the  appointment  of  Judges  and  officers  therein, 
otherwise  than  by  providing  tliat  the  district  Judge  and  officers  of  the 
District  of  Washington  then  in  office  shall  be  the  district  Judge  and  of- 
ficers of  the  Western  District,  the  intention  of  Congress  in  respect  to  all 
such  matters  is  clear  from  the  act,  and  the  provisions  necessary  to  carry 
oat  such  Intention,  which  are  not  expressed,  are  to  bo  implied. 

At  Law. 

Action  to  recover  damages  for  personal  Injury.  This  case  was  pend- 
ing In  the  United  States  Circuit  Court  for  the  District  of  Washington,  in 
the  Western  Division  of  said  District,  on  the  2d  day  of  March,  1905,  on 
which  date  the  act  of  Congress  dividing  the  state  of  Washington  into  two 
Judicial  districts  went  into  effect,  and  pursuant  to  that  statute  the  case  was 
transferred  and  the  record  certified  to  the  United  States  Circuit  Court  for 
the  Western  District  of  Washington,  and  was  tried  before  the  court  and  a 
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jury  at  tbe  Jnly  term,  1905,  of  said  court,  resulting  In  a  verdict  in  favor 
of  the  plaintiff,  upon  which  a  judgment  was  entered.  Upon  the  hearing  of  a 
petition  for  a  new  trial,  subsequent  to  judgment,  the  defendant  challenged 
tbe  validity  of  the  judgment,  and  of  all  the  proceedings  subsequent  to  the 
2d  day  of  March,  1905,  and  denied  the  legal  existence  of  the  court,  on  the 
ground  that  Congress  has  not  ordained  and  established  a  United  States 
Circuit  Court  for  the  Western  District  of  Washington.  Objections  for 
alleged  lack  of  Jurisdiction  overruled,  and  petition  for  a  new  trial  denied. 

E.  E.  Cushman,  for  plaintiff. 

C.  O.  Bates  and  Walter  M.  Harvey,  for  defendant 

HANFORD,  District  Judge.  An  attack  upon  the  jurisdiction  of 
this  court  has  been  made,  and  its  existence  denied,  in  an  irregular 
manner,  upon  the  argument  of  a  petition  for  a  new  trial  after  a  judg- 
ment in  favor  of  the  plaintiff  had  been  entered.  The  formalities  of 
procedure,  however,  are  not  important  in  consideration  of  questions 
affecting  jurisdiction,  and  especially  so  when  the  constitutionality 
of  the  court  is  made  the  subject  of  a  controversy. 

It  is  first  in  order  to  make  a  concise  statement  of  the  defendant's 
contention  and  the  questions  submitted  for  decision,  and  I  deem  the 
following  a  fair  statement:  The  first  section  of  the  third  article  of 
the  Constitution  of  the  United  States  provides  that: 

**The  judicial  power  of  the  United  States  shall  be  Tested  in  one  Supreme 
Court,  and  in  such  Inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.    ♦    ♦    ♦ »» 

By  this  provision,  the  Supreme  Court  is  the  only  national  court 
which  can  exist  without  the  exercise  of  the  creative  power  vested  in 
Congress,  and  all  other  courts,  in  which  the  national  judicial  power 
is,  or  may  be,  vested,  must  of  necessity  come  into  being  by  virtue 
of  statutes  duly  enacted  by  Congress,  and  the  courts  of  the  United 
States,  inferior  to  the  Supreme  Court,  have  only  the  powers  and  juris- 
diction conferred  by  acts  of  Congress.  The  jurisdiction  of  a  court, 
both  as  to  matter  and  the  territorial  limits  thereof,  may  be  enlarged 
from  time  to  time  by  acts  of  Congress,  and,  in  like  manner,  diminish- 
ed, but  a  national  court  as  a  distinct  entity  cannot  be  a  product  of  evo- 
lution, nor  can  its  origin  be  veiled  in  the  dimness  and  forgetfulness  of 
time.  Therefore,  if  this  court  has  a  legal  existence,  there  should  be 
found  somewhere  in  the  body  of  the  statutes  enacted  by  Congress 
words  appropriate  to  express  a  positive  intention  on  the  part  of  Con- 
gress to  "ordain  and  establish"  it  as  one  of  the  courts  composing  the 
judicial  system,  and  to  clearly  define  its  jurisdiction. 

"A  court"  has  been  defined  to  be  an  incorporeal  being,  and  as  that 
body  in  the  government  to  which  the  public  administration  of  justice 
is  delegated.  It  is  in  this  sense  that  the  word  "courts"  in  the  Con- 
stitution must  be  understood,  and  consistently  with  the  general  plan 
of  our  government  and  the  judicial  history  of  our  country  the  courts 
ordained  and  established  by  Congress,  pursuant  to  the  Constitution, 
should  be  organized  tribunals,  their  existence  should  be  perpetual, 
and  they  should  have  the  administrative  and  judicial  powers  pertain- 
ing to  courts  of  judicature,  and  adequate  to  the  efficient  administra- 
tion of  justice  within  the  scope  and  range  of  national  responsibility. 
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A  law  which  only  makes  provision  for  terms  of  court  to  be  held  at 
specified  times  and  places  is  inadequate  to  constitute  a  court  having 
the  attributes  of  continuity  and  permanence  of  existence  necessary  to 
be  possessed  by  every  court  designed  to  perform  the  judicial  func- 
tions of  the  government  within  a  district.  The  creation  of  a  judicial 
district  with  defined  boundaries  does  not  of  itself  establish  any  de- 
scription of  tribunal,  and  a  fortiori  does  not  establish  a  Circuit  Court 
of  the  United  States.  Conformably  to  the  Constitution  of  the  United 
States,  all  federal  judges  must  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  hold  their  positions 
during  their  good  behavior.  A  law  which  purports  to  fill  the  office  of 
judge  of  a  newly  created  judicial  district  by  designating  as  the  in- 
cumbent of  that  office  a  judge  of  a  different  district  is  as  much  a  de- 
parture from  the  constitutional  method  of  making  appointments  to 
the  judiciary  as  would  be  the  designation  of  a  district  attorney  or 
collector  of  customs  to  be  judge  of  a  district.  Moreover,  without  a 
clear  declaration  of  a  specific  purpose  to  do  so,  there  can  be  no  legit- 
imate presumption  of  an  intention  on  the  part  of  Congress  to  organize 
a  United  States  Circuit  Court  with  only  a  district  judge  to  preside 
therein,  when  every  other  judicial  district  in  the  United  States  is  assign- 
ed to  one  of  the  nine  circuits,  and  circuit  judges  and  a  member  of  the 
Supreme  Court  are  members  of  the  Circuit  Court  in  each  of  the  other 
districts.  By  the  foregoing  fundamental  principles,  the  organic  law 
of  the  Western  District  of  Washington  must  be  tested  for  the  deter- 
mination of  the  question  now  raised  as  to  whether  a  United  States 
Circuit  Court  does  or  does  not  exist  therein.  The  act  of  Congress 
entitled  "An  act  to  divide  Washington  into  two  judicial  districts/' 
approved  March  2,  1905,  c.  1305,  pt  1,  33  Stat.  824,  is  the  organic 
law,  and  the  whole  thereof,  because  previous  to  its  enactment  there 
was  no  Western  District  of  Washington,  and  there  has  been  no  sub- 
sequent legislation  affecting  the  question.  This  statute  provides  that 
all  that  portion  of  the  state  of  Washington  which  includes  certain  nam- 
ed counties,  with  the  waters  thereof,  and  all  Indian  reservations  there- 
in— 

'*I8  hereby  detached  from  the  judicial  district  of  Washington,  and  made  a 
separate  judicial  district,  and  shall  be  called  the  'Eastern  District  of  Wash- 
in^tOQ/  and  the  residue  of  said  state  of  Washington,  with  the  waters 
thereof,  shall  hereafter  be  the  'Western  District  of  Washington.'" 

The  second  section  of  the  act  provides  that  the  District  Judge  of  the 
judicial  district  of  Washington  in  office  at  the  time  this  act  takes  ef- 
fect shall  be  the  District  Judge  for  the  Western  District  of  Washing- 
ton, and  that  the  clerk  of  the  Circuit  Court,  the  clerk  of  the  District 
Court,  the  district  attorney,  assistant  district  attorneys,  marshal, 
deputy  marshals,  deputy  clerks,  and  referees  in  bankruptcy  resident 
in  said  Western  judicial  district  of  Washington  shall  continue  in  office, 
and  be  such  officers  in  said  Western  District  until  the  expiration  of 
their  respective  terms  of  office,  or  until  their  successors  shall  be  duly 
appointed  and  qualified.  Section  6  of  the  act  provides  that  the  office 
of  marshal,  district  attorney,  deputy  marshals,  assistant  district  at- 
torctys,  and  all  other  officers  authorized  by  law  and  made  necessary 
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by  the  creation  of  two  districts  and  all  vacancies  in  cither  of  said 
districts  shall  be  filled  in  the  manner  provided  by  law,  and  provides 
for  the  compensation  of  all  the  officers  of  the  two  districts,  except 
judges.  The  act  does  not  by  apt  words  ordain  and  establish  either 
a  District  Court  or  a  Circuit  Court  in  either  of  the  two  districts,  and, 
without  having  in  any  preceding  section  mentioned  a  District  or  a 
Circuit  Court,  the  seventh  section  provides  that  all  causes  and  pro- 
ceedings of  every  name  and  nature,  except  criminal,  now  pending  in 
the  courts  of  the  judicial  district  of  Washington,  shall  be  transferred 
to  and  proceeded  with  in  the  Eastern  and  Western  judicial  districts,, 
respectively.  That  part  of  the  section  relating  to  the  Western  District 
reads  as  follows : 

''And  all  causes  and  proceedings  of  ev^ery  name  and  nature,  except  criminal 
now  pending  In  the  courts  of  the  Judicial  district  of  Washington  as  here- 
tofore constituted,  whereof  the  courts  of  the  Western  Judicial  district  of 
Washington  as  hereby  constituted  would  have  had  Jurisdiction  if  said  district 
and  the  courts  thereof  had  been  constituted  when  said  causes  or  proceedings 
were  Instituted,  shall  be,  and  are  hereby,  transferred  to  and  the  same  shall 
be  proceeded  with  in  the  Western  Judicial  district  of  Washington  as  hereby 
constituted,  and  Jurisdiction  over  the  same  Is  hereby  vested  In  the  courts  of 
said  Western  Judicial  district,  and  the  records  and  proceedings  therein  and 
relating  to  said  proceedings  and  causes  shall  be  certified  and  transferred 
thereto:  Provided,  that  all  motions  and  causes  submitted,  and  all  causes 
and  proceedings,  except  criminal.  Including  proceedings  In  bankruptcy,  now 
pending  In  said  Judicial  district  of  Washington  as  heretofore  constituted.  In 
which  the  evidence  has  been  taken  In  whole  or  In  part  before  the  present 
district  judge  of  the  Judicial  district  of  Washington  as.  heretofore  constituted, 
or  taken  in  whole  or  in  part  and  submitted  and  passed  upon  by  the  said 
district  Judge,  shall  be  proceeded  with  and  disposed  of  in  said  Western  Judicial 
district  of  Washington  as  constituted  by  this  act'' 

Section  8  provides  that  regular  terms  of  the  "Circuit  and  District 
Courts  of  the  United  States  for  the  Western  District  of  Washington" 
shall  be  held  at  the  times  and  places  therein  specified. 

Section  9  provides:  "That  the  terms  of  said  courts  shall  not  be 
limited  to  any  particular  number  of  days,  nor  shall  it  be  necessary 
to  adjourn  by  reason  of  the  intervention  of  a  term  elsewhere;  but 
the  court  intervening  may  be  adjourned  until  the  business  of  the  court 
in  session  is  concluded." 

Section  11  repeals  all  other  laws  so  far  as  inconsistent  with  the 
provisions  of  this  act,  and  section  12  provides  that  the  act  shall  take 
effect  immediately  after  its  approval  by  the  President.  Sections  3> 
4,  and  5  relate  exclusively  to  the  Eastern  District,  and  section  10  re- 
lates exclusively  to  prosecutions  for  offenses  committed  prior  to  the 
date  of  the  act.  Having  set  forth  substantially  the  provisions  of  this 
law,  it  is  to  be  especially  noted  that  there  is  an  omission  of  the 
creative  words  which  an  observance  of  the  Constitution  would  indi- 
cate as  appropriate  and  necessary  to  ordain  and  establish  courts. 
There  is  also  an  omission  of  any  general  provision  defining  the 
jurisdiction  and  powers  of  courts  within  either  of  the  two  newly  or- 
ganized districts.  The  act  fails  to  confer  upon  the  courts  mentioned 
jurisdiction  and  power  co-extensive  with  that  of  other  District  and 
Circuit  Courts  of  the  United  States;  the  only  jurisdiction  conferred 
being  limited  to  causes  and  proceedings  pending  at  the  time  of  the 
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enactment,  except  as  provided  in  the  tenth  section  relating  to  offenses 
previously  committed.  The  act  also  omits  any  provision  assigning 
the  newly  created  districts  to  either  of  the  nine  judicial  circuits  of  the 
United  States,  and  omits  any  reference  to  the  Circuit  Judges  and 
Justices  of  the  Supreme  Court.  In  view  of  these  defects  in  the  law, 
there  is  no  United  States  Circuit  Court  for  the  Western  District  of 
Washington,  unless  by  judicial  construction  there  shall  be  read  into 
the  law  a  presumption  of  intention  on  the  part  of  Congress  to  ordain 
and  establish  District'  and  Circuit  Courts  by  merely  assuming  that 
they  would  necessarily  come  into  existence  to  fit  into  and  fill  out  the 
organization  of  the  two  districts  which  the  act  creates.  It  is  the  de- 
fendant's contention,  however,  that  inferences  and  presumptions  are 
not  permissible  for  the  purpose  of  supplying  apparent  omissions  in 
statutes  of  words  essential  to  create  new  courts  and  confer  jurisdic- 
tion upon  them,  under  the  Constitution  of  the  United  States. 

This  court  does  in  fact  exist,  and  it  has-been  recognized  and  its 
jurisdiction  invoked  by  litigants  and  the  executive  department  of  the 
government.  The  Supreme  Court  of  the  United  States,  as  well  as 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  has  treated  it  as 
a  lawfully  established  Circuit  Court  of  the  United  States,  subject  to 
the  appellate  jurisdiction  of  those  tribunals,  by  issuing  writs  of  man- 
date directing  judgments  affecting  important  rights  to  be  entered  in 
accordance  with  their  decisions,  and,  on  the  ground  that  the  court 
cannot  cease  to  perform  its  functions,  it  might  decline  to  listen  to  the 
defendant's  invitation  to  declare  itself  nonexistent,  and  pass  the  ques- 
tions up  to  the  appellate  courts  for  final  determination,  but  I  deem 
it  my  duty  to  render  a  decision  and  give  reasons  for  overruling  the 
defendant's  protest. 

In  deciding  the  question  submitted,  I  am  required  to  ascertain  the 
object  which  Congress  had  in  view  when  the  statute  under  considera- 
tion was  enacted,  and  to  give  effect  to  the  legislative  will,  as  expressed 
by  its  provisions.  The  crudeness  of  this  piece  of  legislation  must 
be  admitted,  and  from  its  crudeness  arises  the  necessity  for  judicial 
construction.  A  law  is  not  to  be  ignored  nor  set  aside  as  a  nullity 
merely  because  its  meaning  is  obscured  by  imperfections  in  its  com- 
position. If  enough  is  expressed  to  enable  intelligent  minds  to  as- 
certain the  legislative  will,  necessary  inferences  must  be  drawn  to 
supply  omissions  and  correct  apparent  defects.  It  is  impossible  to 
be  mistaken  with  regard  to  the  real  object  of  this  law,  when  a  view 
is  taken  of  the  conditions  and  circumstances  which  prompted  its  en- 
actment. The  state  of  Washington  was  admitted  into  the  Union  of 
states  on  an  equal  footing  with  the  original  states,  and  by  the  en- 
abling act  it  was  made  a  judicial  district  and  attached  to  the  Ninth 
Judicial  Circuit.  The  powers  and  jurisdiction  of  other  Circuit  and 
District  Courts  were  conferred  upon  a  Circuit  Court  and  a  District 
Court  for  said  district.  Pursuant  to  that  law  and  the  compact  con- 
tained in  the  state  Constitution,  Washington  entered  the  Union,  and 
thereafter  the  Circuit  and  District  Courts  were  organized,  and 
through  them  the  national  government  performed  its  judicial  func- 
tions within  the  state.     The  district  being  large,  and  the  volume  of 
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business  too  great  for  one  Circuit  Court  and  one  District  Court,  there 
was  need  for  additional  courts  for  the  prompt  and  eflScient  adminis- 
tration of  the  national  laws  within  the  state,  and  to  meet  that  exigency 
the*statute  of  March  2,  1905,  was  enacted.  It  is  certain  that  the  in- 
tention of  Congress  was  to  reorganize,  and  not  to  disorganize,  the 
national  judiciary  within  this  state.  If  the  law  might  be  considered 
as  an  act  which  in  effect  abolished  the  previously  existing  courts  with- 
out establishing  successors  of  each  in  both  districts,  it  would  be  both 
absurd  and  unconstitutional,  because  it  would  deprive  the  govern- 
ment of  the  instrumentality  essential  for  the  performance  of  an  im- 
portant part  of  its  functions  within  the  state,  and  that  would  be  a  vio- 
lation of  the  compact  which  permanently  binds  Washington  to  the 
other  states  as  a  member  of  the  Union.  For  that  reason,  the  law 
must  be  construed  in  a  way  to  assert  the  continued  existence  of 
courts  competent  to  enforce  the  national  laws  within  the  state  of 
Washington,  and  preserve  uniformity  in  the  operations  of  the  govern- 
ment in  all  the  states.  To  that  end,  it  is  imperatively  necessary  to 
import  into  the  statute  a  legislative  intention  to  continue  all  the  ju- 
dicial power  theretofore  vested  in  a  Circuit  Court  and  a  District  Court, 
but  to  be  exerted  through  a  Circuit  Court  and  a  District  Court  for 
each  of  the  two  districts  which  the  act  creates.  That  intention  is 
plainly  indicated  by  the  provisions  of  the  act  retaining  the  District 
Judge  and  district  officers  of  the  district  as  previously  constituted, 
and  their  successors,  in  service  in  their  respective  positions,  and  by 
the  sections  which  provide  for  terms  of  both  Circuit  and  District 
Courts,  to  be  held  in  each  of  the  two  districts.  The  scheme  of  es- 
tablishing federal  courts  by  assumption  and  necessary  implication 
is  not  new,  and  the  lack  of  a  plain  declaration  in  words  apt  for  the 
purpose  of  ordaining  and  establishing  courts  is  not  peculiar  to  this 
particular  statute.  Slovenliness  of  style  and  inaccuracy  in  the  use  of 
words  and  phrases,  and  the  omission  of  important  provisions,  are 
noticeable  in  many  of  the  judicial  statutes.  I  will  cite  only  a  few  of 
the  many  instances  to  be  found  in  the  laws  as  originally  enacted.  See 
an  act  to  establish  the  judicial  courts  of  the  United  States  (Act  Sept. 
24,  1789,  c.  20,  1  Stat.  73) ;  an  act  to  provide  Circuit  Courts  for  the 
Districts  of  California  and  Oregon,  and  for  other  purposes  (Act 
March  3,  1863,  c.  100,  12  Stat.  794) ;  an  act  to  provide  for  a  District 
Court  and  a  Circuit  Court  of  the  United  States  for  the  District  of 
Nevada,  and  for  other  purposes  (Act  Feb.  27,  1865,  c.  64,  13  Stat. 
440) ;  an  act  to  detach  certain  counties  from  the  United  States  ju- 
dicial district  of  California,  and  to  create  the  United  States  judicial 
district  of  Southern  California  (Act  Aug.  6,  1886,  c.  928,  24  Stat. 
308  [U.  S.  Comp.  St.  1901,  p.  324]);  an  act  to  amend  the  Revised 
Statutes  of  the  United  States  relating  to  the  Northern  District  of 
New  York,  to  divide  the  same  into  two  districts,  and  provide  for  the 
terms  of  court  to  be  held  therein,  and  the  officers  thereof,  and  the  dis- 
position of  pending  causes  (Act  May  12,  1900,  c.  391,  31  Stat.  175 
[U.  S.  Comp.  St.  1901,  p.  395]);  an  act  to  divide  the  state  of  West 
Virginia  into  two  judicial  districts  (Act  Jan.  22,  1901,  c.  105,  31 
Stat.  736  [U.  S.  Comp.  St.  1901,  p.  440J);  an  act  to  divide  Kentucky 
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into  two  judicial  districts  (Act  Feb.  12,  1901,  c.  355,  31  Stat.  781 
[U.  S.  Comp.  §t.  1901,  p.  360]). 

Beginning  with  those  of  recent  date,  I  find  that  the  act  creating 
the  Western  District  of  New  York,  and  the  acts  dividing  the  Districts 
of  West  Virginia  and  Kentucky,  found  on  pages  175,  736,  and  781 
of  the  thirty-first  volume  of  United  State  Statutes,  are  similar  in  every 
important  particular  to  the  statute  under  consideration.  It  is  re- 
grettable, however,  that  those  statutes  should  have  been  taken  as 
models,  instead  of  the  act  creating  the  Middle  District  of  Pennsyl- 
vania, and  establishing  courts  therein,  found  on  page  880  of  the  same 
volume  (Act  March  2,  1901,  c.  801  [U.  S.  Comp.  St.  1901,  p.  405]). 
The  act  relating  to  the  state  of  Nevada  constituted  that  state  a  judicial 
district,  and*  provided  for  the  appointment  of  a  District  Judge,  mar- 
shal, district  attorney,  and  for  clerks  and  deputies,  and  attached  the 
district  to  what  was  then  the  Tenth  Circuit,  now  the  Ninth  Circuit, 
and  prescribed  the  place  and  times  for  holding  terms  of  the  Circuit 
Court  of  the  United  States  and  of  the  District  Court  of  the  United 
States  for  said  district,  and  conferred  upon  the  District  Court  of  the 
United  States  for  the  District  of  Nevada,  and  the  judge  thereof,  and 
upon  the  Circuit  Court  of  the  United  States  for  said  District  of  Ne- 
vada, and  the  judge  thereof,  the  same  powers  and  jurisdiction  in  said 
district  which  are  vested  in  said  courts  and  judges  of  the  United 
States  in  the  other  districts  of  the  Tenth  Circuit.  The  act  does  not 
by  express  words  ordain  and  establish  a  Circuit  Court  or  a  District 
Court  otherwise  than  by  creating  a  district,  providing  for  the  officers 
necessary  to  organize  courts,  prescribing  the  terms  of  a  District 
Court  and  a  Circuit  Court  to  be  held,  and  conferring  jurisdiction  and 
judicial  power  upon  the  courts  and  judges. 

The  Circuit  Courts  for  the  Districts  of  California  and  Oregon  were 
organized  pursuant  to  acts  of  Congress,  approved  March  3,  1863 
(12  Stat.  794,  c.  100).  In  lieu  of  a  clear  declaration  establishing  a 
Circuit  Court  to  exist  continuously  in  each  of  said  districts,  the  ef- 
fective words  of  that  statute  are  as  follows : 

*'And  there  shall  hereafter  be  Circuit  Courts  held  for  the  districts  of  the 
states  of  California  and  Oregon  by  the  Chief  Justice,  or  one  of  the  Associate 
Justices  of  the  Supreme  Court  of  the  United  States  assigned  or  allotted  to 
the  circuit  to  which  such  distrlt^ts  may  respectively  belong,  and  the  District 
Jndges  of  such  districts,  severally  and  respectively,  either  of  whom  shall  con- 
stitute a  quorum,  which  Circuit  Courts,  and  the  Judges  thereof,  shall  have 
like  powers  and  exercise  like  jurisdiction  as  other  Circuit  Courts,  and  the 
judges  thereof." 

The  act  of  August  6,  1886,  c.  928,  24  Stat.  308  [U.  S.  Comp.  St. 
1901,  p.  324],  by  which  the  Southern  District  of  California  was  cre- 
ated, contains  no  clause  creating  courts  or  conferring  jurisdiction 
other  than  the  provisions  establishing  the  new  district,  and  provid- 
ing for  the  iappointment  of  a  district  judge  and  officers  for  the  new 
uistrict,  and  designating  the  times  and  places  for  holding  terms  of  the 
Circuit  and  District  Courts.  That  law  deserves  commendation  in 
one  particular.  It  does  not  disturb  the  previously  existing  courts 
in  California,  except  to  the  necessary  extent  of  cutting  off  part  of 
their  territorial  jurisdiction,  and  substituting  "Northern  District   of 
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California"  for  ''District  of  California"  as  the  designation  of  the  orig- 
inal district.  It  detaches  from  the  district  as  previously  existing  cer- 
tain named  counties,  but  omitted  to  attach  the  new  district  to  the  Ninth 
Circuit,  or  any  circuit,  and  it  did  not  designate  the  judges  authorized 
to  hold  the  Circuit  Court  therein,  unless  inferentially  by  providing: 
"That  the  Circuit  and  District  Judges  of  said  Southern  District  of  Cali- 
fornia shall  each,  respectively,  appoint  a  clerk  for  their  respective 
courts."  It  is  only  by  reason  of  the  fact  that  the  territory  comprised 
within  the  Southern  District  of  California  was  within  the  Ninth  Cir- 
cuit, and  is  geographically  situated  so  as  to»  be  conveniently  attached 
to  the  Ninth  Circuit,  and  because  the  act  did  not  express  an  intention 
to  change  the  boundaries  of  the  circuit,  that  said  district  can  be  con- 
sidered as  being,  by  legal  implication,  a  constituent  of  the  Ninth  Cir- 
cuit. 

Judiciary  Act  1789,  c.  20,  1  Stat.  73,  under  which  the  federal  courts 
were  first  organized,  created  13  judicial  districts,  and  created  a  dis- 
trict court  for  each,  and  also  made  provision  for  terms  or  sessions 
of  said  courts,  but  it  contains  no  similar  words  creating  or  establish- 
ing Circuit  Courts  as  permanent,  organized  bodies.  The  Circuit 
Courts  originally  came  into  existence  by  virtue  of  a  clause  in  the 
fourth  section  of  the  act,  which  reads  as  follows : 

"And  that  there  shall  be  held  annually  in  each  district  of  said  circuits,  two 
eourts,  which  shall  be  called  Circuit  Courts,  and  shall  consist  of  any  two 
Justices  of  the  Supreme  Court,  and  the  district  Judge  of  such  districts,  any 
two  of  whom  Bhall  constitute  a  quorum." 

It  has  never  been  supposed  that  this  provision  of  the  first  judiciary 
act  required  two  Circuit  Courts  to  be  organized  annually  in  each  dis* 
trict,  although  that  is  the  literal  effect,  if  the  word  "courts"  as  there 
used  means  organized  judicial  bodies.  If  that  definition  is  not  com- 
prehended in  the  sentence,  there  is  no  provision  in  the  act  whereby 
the  Circuit  Courts  were  established.  In  the  practical  interpretation 
of  the  law  by  the  operation  of  the  government  under  it,  the  words  "two 
courts"  mean  two  terms  of  a  court  and  the  sense  of  the  law  is  the  same 
as  it  has  been  rendered  by  the  compilation  of  the  Revised  Statutes  of 
the  United  States.  The  same  formula  by  which  the  Circuit  Cdurts 
were  originally  established  has  been  copied  substantially  in  a  number 
of  acts  of  Congress  creating  additional  Circuit  Courts.  See  the  act 
relating  to  North  Carolina  (Act  June  4,  1790,  c  17,  1  Stat.  126)  ; 
the  act  relating  to  Rhode  Island  (Act  June  23,  1790,  c.  21,  1  Stat. 
128);  the  act  relating  to  Vermont  (Act  March  2,  1791,  c.  12,  1 
Stat.  197) ;  the  act  to  amend  the  judicial  system  of  the  United  States 
(Act  April  29,  1802,  c.  31,  2  Stat.  166) ;  the  act  establishing  Circuit 
Courts  in  the  Districts  of  Kentucky,  Tennessee,  and  Ohio  (Act  Feb. 
24,  1807,  c.  16,  2  Stat.  420).  In  all  of  the  instances  cited  Congress 
has  exercised  the  power  to  ordain  and  establish  Circuit  Courts,  by  en- 
acting laws  creating  districts,  and,  except  in  the  act  establishing  the 
Southern  District  of  California,  designating  the  judges  to  be  con- 
stituent members  of  courts  styled  "Circuit  Courts,"  and  providing 
for  the  other  necessary  officers  in  each  district,  and  fixing  the  places 
and  dates  for  holding  terms  of  said  courts,  and  defining  their  powers 
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and  jurisdiction,  excq)t  the  acts  cited  which  divided  the  districts 
of  CsJifomia,  New  York,  West  Virginia,  and  Kentucky.  In  the  new 
districts  which  those  acts  established,  the  courts  must  derive  their 
powers  from  laws  under  which  the  national  judicial  system  originally 
took  root,  or  else. from  the  Revised  Statutes  of  the  United  States, 
and  subsequently  enacted  general  laws  defining  the  jurisdiction 
and  powers  of  United  States  courts  and  judges.  Notwithstanding 
the  omission  in  each  of  said  laws  of  accurate  words  to  ordain 
and  establish  or  create  a  Circuit  Court  in  each  district,  the 
judges,  attorneys,  marshals,  and  clerks  organized  the  Circuit  Courts, 
and  they  have  exercised  the  powers  and  jurisdiction  conferred.  They 
exist  in  fact  and  rightfully,  although  the  constitutionality  of  their 
existence  rests  upon  necessary  implications  and  legal  presumptions. 
The  method,  however,  of  establishing  courts,  by  taking  for  granted 
that  they  will  spring  into  existence  naturally  to  fill  the  places  provided 
for  them  in  the  judicial  system,  has  been  sanctioned  by  time  and  by  . 
the  vast  importance  of  the  judgments  and  decrees  which  they  have 
rendered.  It  is  too  late  now  to  question  the  lawfulness  of  their  ex- 
istence, although  it  may  not  be  possible  to  deny  the  logic  of  an  assail* 
ing  argument  based  upon  the  postulates  that  no  court  inferior  to  the 
Supreme  Court  of  the  United  States  can  exist  constitutionally,  until 
it  shall  have  been  ordained  and  established  by  a  law  enacted  by  Con- 
gress, arid  that  a  law  effective  to  confer  judicial  power  upon  a  tribu- 
nal not  in  being  must,  in  positive  words,  clearly  express  the  legisla- 
tive will  to  both  create  the  tribunal  and  confer  the  power. 

The  District  of  Washington  included  within  its  boundaries  the  whole 
state  of  Washington,  and  it  was  all  within  the  Ninth  Judicial  Circuit. 
As  the  act  dividing  the  district  does  not  by  any  express  provision, 
nor  by  impHcation,  change  the  boundaries  of  the  circuit,  nor  diminish 
the  jurisdiction  of  the  appellate  courts,  nor  impair  the  powers  of  the 
justices  and  judges  thereof,  the  general  laws  of  the  United  States 
relating  to  the  jurisdiction,  powers,  and  duties  of  the  Supreme  Court 
and  its  members,  and  of  the  Circuit  Court  of  Appeals,  and  circuit 
judges  have  the  same  force  in  both  districts  now  as  previous  to  the 
division,  and  the  Justice  of  the  Supreme  Court  allotted  to  the  Ninth 
Circuit,  and  the  Circuit  Judges  of  the  Ninth  Circuit,  are  all  members 
of  this  court. 

The  peculiar  situation  in  which  I  am  placed  by  the  defendant's  pro- 
test at  this  stage  of  the  case  compels  me  to  assign  reasons  for  assert- 
ing the  lawful  authority  of  the  district  judge  a«  a  member  of  this 
court.  Perhaps  I  am  magnif3ang  the  importance  of  this  matter ;  but, 
in  view  of  the  many  surprises  in  the  decisions  of  the  appellate  courts 
of  jurisdictional  questions,  it  behooves  the  nisi  prius  courts  to  look 
well  to  the  foundation  upon  which  their  jurisdiction  rests,  in  every 
case  when  a  doubt  is  suggested,  and  I  am  constrained  to  consider  the 
questions  raised  by  the  defendant's  protest  seriously. 

Now,  as  to  the  question  whether  there  is  or  is  not  a  lawfully  ap- 
pointed district  judge  for  the  Western  District  of  Washington.     My 
appointment  as  a  District  Judge  was  made  by  the  President  and  con- 
firmed by  the  Senate,  and  my  tenure  is  during  good  behavior,  and  I 
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hold  a  commission  issued  by  the  President.  The  district  for  which 
I  was  appointed  originally  included  within  its  boundaries  all  of  the  ter- 
ritory now  constituting  the  Western  District  of  Washington,  and  my 
residence  is  within  that  district.  There  was  within  the  state  of  Wash- 
ington one  complete  organization — division  of  the  district  made  neces- 
sary only  one  additional  organization — ^and  the  act  provides  for  only 
one  new  set  of  district  officers,  and  by  express  provisions  retains  the 
existing  organization,  intact,  for  service  in  the  Western  District,  and 
the  only  important  change  effected  by  the  law  is  the  establishment 
of  one  new  district,  with  officers  necessary  to  organize  the  new  courts 
therein.  Realities  do  not  give  way  to  mere  theories,  and  the  real  sub- 
stantial fact  of  controlling  importance  in  the  determination  of  this 
branch  of  inquiry  is  that  the  judicial  district  originally  established 
when  the  state  of  Washington  was  admitted  into  the  Union,  and  the 
courts  therein  are  not  changed  by  the  act  dividing  the  district,  except 
.  in  name  and  by  the  severing  of  part  of  the  territory  thereof,  and  the 
consequential  diminution  of  territorial  jurisdiction.  The  assignment 
of  the  District  Judge  to  serve  as  judge  of  a  district  thus  reduced  is 
not  the  same  thing  as  an  attempt  to  make  an  original  appointment 
of  a  particular  person  to  a  newly  created  office  by  an  act  of  Congress, 
and  does  not  violate  the  Constitution.  A  decision  to  the  contrary 
would  necessarily  rest  upon  a  theory  which  would  impeach  the  con- 
stitutionality of  the  Circuit  Courts  of  Appeals  of  all  the  nine  circuits, 
for  the  act  creating  those  courts  designates  the  judges  composing 
them,  and  all  the  Circuit  Courts  in  the  United  States  are  vulnerable 
to  the  same  objection,  for  they  all  exist  by  virtue  of  acts  of  Congress 
which  designate  the  judges  thereof. 

The  act  of  March  2,  1905,  dividing  Washington  into  two  judicial 
districts  interpreted  consistently  with  the  practice  of  Congress  and 
the  judicial  history  of  the  country,  and  the  general  laws  in  force  re- 
lating to  the  federal  judiciary  and  the  jurisdiction  and  powers  of  the 
federal  courts  and  judges,  lacks  none  of  the  essentials  of  a  sufficient 
organic  law,  and  I  hold  that  this  court  exists  legally  and  is,  in  fact, 
the  same  United  States  Circuit  Court  in  which  this  action  was  origin- 
ally commenced.  Its  title  has  been  changed  to  conform  to  the  change 
made  by  detaching  part  of  the  territory  previously  within  its  juris- 
diction to  form  a  new  district,  but  in  other  respects  it  is  the  same  court, 
having  the  same  judges  and  officers,  and  the  same  power  and  jurisdic- 
tion within  the  remaining  part  of  its  territorial  jurisdiction  that  it  had 
previous  to  the  division  of  the  district,  and  it  is  still  within  the  bound- 
aries of  the  Ninth  Judicial  Circuit,  and  a  constituent  thereof. 

I  direct  that  an  order  be  entered  overruling  the  defendant's  protest 
and  denying  the  petition  for  a  new  trial. 
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BAINUM  ▼.  AMERICAN  BRIDGE  CO.  OF  NEW  YORK, 

(Circuit  Court  W.  D.  Pennsylvania.    October  28»  lOOS.^ 

No.  44. 

1.  Paeties — Mtsnomsb  of  Defendant — ^Amendment. 

The  plaiDtlff*8  statement  in  an  action  for  personal  injury'  a^rainst  a 
foreign  corporation,  alleged  to  be  a  corporation  of  New  Jersey,  specifical- 
ly set  ont  the  facts,  clearly  indent  if ying,  the  defendant,  the  work  in 
which  it  was  engaged,  and  the  time  and  place  of  the  injury.  There  were 
in  fact  two  corporations,  closely  connected  and  having  the  same  name, 
except  that  one  was  "of  New  Jersey"  and  the  other  "of  New  York." 
Both  had  the  same  resident  agent  on  whom  the  process  was  served,  and 
the  same  attorneys,  who  entered  appearance  for  defendant  and  prepared 
the  case  for  trial,  when  it  was  discovered  that  the  New  York  corpora- 
tion was  in  fact  the  one  doing  the  work.  Held,  that  the  court  had  power 
under  Rev.  St.  §§  948,  954  [U.  S.  Comp.  St  1901,  pp.  695,  696],  to  permit 
plaintiff  to  amend  by  substituting  the  name  of  the  real  defendant  in- 
tended, and  that  such  power  would  be  exercised,  especially  where  ob- 
jection was  not  made  until  such  time  had  elapsed  as  would  bar  a  new 
action. 

lEO.  Note.— For  cases  in  point  aee  voL  87,  Cent  Dig.  Parties,  §§  88-90, 
164,  16a] 

2.  Mastee  and  Sebvant — AcnoN  fob  Injury  to  Servant — Question  for  Jury. 

The  question  of  the  liability  of  a  defendant  for  ap  injury  to  plaintiff, 
a  boy  16  years  old  in  its  employ,  on  the  ground  that  defendant's  foreman 
required  him  to  perform  an  act  which  subjected  him  to  a  danger  which 
a  foreman  exercising  ordinary  prudence  would  not  have  subjected  him  to, 
held  one  for  the  Jury  under  the  evidence. 

[Ed.  Note. — ^For  cases  in  point  see  voL  84,  Cent  Dig.  Master  and 
Servant  9  1042.] 

At  Law.     Sur  motion  for  new  trial. 

Chas.  A.  Poth  and  Ward  Bonsall,  for  plaintiflF. 
Reed,  Smith,  Shaw  &  Beal,  for  defendant 

BUFFINGTON,  District  Judge.  This  is  a  motion  for  a  new  trial. 
On  October  11,  1904,  the  plaintiff,  Frank  E.  Bainum,  a  minor  and  citi- 
zen of  Pennsylvania  by  his  next  friend,  brought  suit  in  this  court 
for  the  recovery  of  damages  for  personal  injuries  against  the  Amer- 
ican Bridge  Company,  averring  it  was  a  corporation  of  the  state  of 
New  Jersey.  In  the  statement  filed  with  the  praecipe,  a  detailed  state- 
ment was  made  of  the  bridge  construction  work  the  defendant  was 
engaged  in,  the  place  where  it  was  being  done,  the  employment  of  the 
plaintiff  by  the  defendant,  the  name  of  the  superintendent  under 
whom  he  worked,  and  such  full  particulars  as  left,  or  now  leave  no 
question  as  to  the  identity  of  the  place  or  manner  or  circumstances 
of  the  alleged  injury.  The  marshal  returned  the  summons  as  served 
on  "Emil  Gerber,  authorized  agent  in  Pennsylvania,  upon  whom  serv- 
ice can  be  made."  On  November  7th  following,  Messrs.  Reed, 
Smith,  Shaw  &  Beal,  by  praecipe  filed,  entered  their  appearance  "for 
the  American  Bridge  Company,  the  defendant  above  named."  The 
statement  and  indorsement  referred  to  in  the  praecipe  was  simply 
'The  American  Bridge  Company,"  without  further  addition.    The 
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cause  was  placed  upon  the  trial  list  and  counsel  for  defendant  pre* 
pared  for  its  defense,  but  a  short  time  before  trial  discovered  that 
the  defendant  company  which  had  been  engaged  4n  the  construction 
work  where  the  accident  occurred  was  not  a  corporation  of  the  state 
of  New  Jersey,  but  one  of  the  state  of  New  York.  In  point  of  fact 
there  was  an  American  Bridge  Company  chartered  by  the  state  of 
New  Jersey,  but  it  was  engaged  in  manufacturing  bridges,  and  the 
American  Bridge  Company  chartered  by  the  state  of  New  York  was 
engaged  in  erecting  the  bridges  constructed  by  such  New  Jersey 
company.  Both  were  subsidiary  companies  of  the  United  States 
Steel  Corporation.  The  defendant's  counsel  were  employed  by  both 
the  New  York  and  the  New  Jersey  companies,  the  casualty  work  of 
both  companies  was  in  charge  of  the  same  person,  and  the  same  person 
was  the  authorized  agent  for  legal  service  in  Pennsylvania  upon  both 
companies. 

Under  these  circumstances,  the  court  regarded  the  case  as  one  proper 
for  the  exercise  of  that  remedial  power  by  way  of  amendment  with 
which  courts  are  invested  in  order  to  effect  justice  and  prevent  in- 
justice through  mistake.  The  federal  statutes  (Rev.  St.  §§  948,  954 
[U.  S.  Comp.  St.  1901,  pp.  695,  696])  are  liberal  in  dealing  with 
amendments.  We  think  discretionary  power  in  that  regard  was  herQ 
properly  exercised,  and  the  plaintiff  allowed  to  amend  by  averring 
an  incorporatign  by  New  York  state,  instead  of  one  by  New  Jersey. 
There  was  no  question  as  to  the  locality  of  the  accident  or  of  the  iden- 
tity of  the  company  engaged  in  the  work  or  employing  the  plaintiff. 
The  counsel  for  that  company  appeared  and  prepared  its  defense,  and 
all  parties  supposed  the  real  parties  to  the  accident  were  the  parties 
to  the  suit.  Now,  to  refuse  the  beneficient  power  of  amendment, 
so  as  to  place  on  record  the  parties  who  had  all  along  supposed  they 
were  on  record,  would  be  shocking  to  the  sense  of  justice,  and  espe^ 
cially  so  when  the  statute  of  limitations  would  bar  another  suit  by  the 
plaintiff.  The  similarity  of  names  misled  counsel  for  defendant,  and 
the  failure  of  the  plaintiff  to  know  that  there  were  two  corporations  of 
substantially  the  same  name  and  engaged  in  the  same  general  busi- 
ness was  quite  natural.  There  was  no  new  cause  of  action  stated, 
and  the  fact  that  the  statute  of  limitations  would  bar  the  plaintiff  un- 
less the  amendment  was  allowed  has  been  held  ground  for  such  al- 
lowance. Sanger  v.  Newton,  134  Mass.  308;  Elting  v.  Dayton,  67 
Hun  (N.  Y.)  425,  22  N.  Y.  Supp.  154;  Risley  v.  Phoenix  Bank,  2 
Hun  (N.  Y.)  349 ;  Dana  v.  McClure,  39  Vt.  197 ;  Lottman  v.  Bamett, 
62  Mo.  159 ;  Wood  v.  Lane,  84  Mich.  521,  47  N.  W.  1103 ;  Schieffelin 
v. 'Whipple,  10  Wis.  81.  By  permitting  this  amendment,  neither  the 
nature  of  the  case  nor  the  real  issue  between  tlie  real  parties  is  dian- 
ged,  and  the  federal  courts  permit  amendments  in  furtherance  of  jus- 
tice. Bamberger  v.  Terry,  103  U.  S.  40,  26  L.  Ed.  317;  Hodges  v. 
Kimball,  91  Fed.  845,  34  C.  C.  A.  103. 

The  main  complaint  now  made  on  the  motion  for  a  new  trial  is  that 
the  case  was  allowed  to  go  to  the  jury.  We  think  it  would  .have  been 
an  unwarranted  act  on  the  court's  part  to  itself  pass  on  the  issue. 
Briefly  stated,  these  elements  were  in  the  case:    The  defendant  com- 
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pany  had  previously  done  construction  work  on  Brunot's  Island,  and 
had  left  its  tools  in  its  office  there.  At  the  time  of  the  accident  it 
was  doing  work  at  Esplen,  on  the  south  side  of  the  Ohio  river,  op- 
posite the  island.  A  railroad  bridge  across  that  stream  also  crossed  over 
the  island,  but  some  30  feet  above  the  ground.  The  Dravo  Construc- 
tion Company,  which  was  doing  work  on  the  island  for  the  Phila- 
delphia company,  the  owner  of  it,  built  steps  from  the  ground  up  to 
the  footpath  of  the  bridge.  This  enabled  workmen  and  other  people 
to  reach  either  shore  by  way  of  the  bridge.  The  steps  had  two  land- 
ings, were  steep,  and  the  upper  portion  was  shaded  from  the  sun's 
rays.  They  had  one  side  rail,  which  was  waist  high.  They  were  the 
only  means  of  getting  from  the  bridge  to  the  defendant's  tools.  The 
accident  occurred  November  29th.  It  was  a  cold  freezing  morning. 
It  grew  warmer  toward  noon,  but  the  sun  did  not  reach  the  upper  part 
of  the  stairs  where  this  accident  occurred.  The  defendant's  work  at 
Hsplen  was  under  the  exclusive  control  of  Mr.  Riddle,  its  foreman, 
who  had  full  power  to  oversee,  manage,  hire,  and  discharge.  There 
was  evidence  of  the  condition  of  the  steps  that  morning,  that  they 
were  icy,  and  several  of  the  men  slipped  on  them  as  they  came  down. 
Riddle  had  been  up  and  down  them  that  morning.  He  was  not  ask- 
ed, and  gave  no  testimony,  as  to  their  condition.  About  11  o'clock 
it  was  discovered  the  work  of  the  whole  erection  gang  would  have  to 
stop  until  certain  tools  could  be  obtained  from  the  office  on  the  island. 
The  plaintiff  was  employed  as  tool  boy.  He  was  16  years  old,  and 
weighed  about  130  pounds.  It  was  contended  by  plaintiff's  counsel 
that,  although  he  had  a  lot  of  idle  men  waiting  until  the  boy's  return, 
the  manager,  though  knowing  the  condition  of  the  steps,  and  requir- 
ing haste  on  the  boy's  part,  sent  him  to  bring  an  unwieldy,  burdensome, 
and  dangerous  load  up  steep,  icy,  unprotected  steps,  and  that,  in  view 
of  the  boy's  youth,  this  unduly  subjected  him  to  an  unwarranted  risk, 
which  resulted  in  the  accident. 

The  question  of  the  ownership  of  the  bridge  and  the  steps  are  not 
in  our  judgment  material.  It  suffices  to  say  they  were  private  prop- 
erty and  were  the  only  path  the  plaintiff  could  go  to  perform  his  duty. 
The  steps  were  steep,  icy,  and  protected  by  a  single  rail,  waist  hign ; 
a  place  that  required  care  and  caution  when  in  that  condition  on  the 
part  of  a  man  with  his  hands  free  to  grasp  the  rail.  The  boy  was 
sent  for  several  articles.  It  was  hard  to  conceive  of  a  more  unwieldy, 
unhandy  load  to  carry,  and  one  that  was  more  likely  to  embarrass 
one  more  in  case  of  a  fall.  Different  witness  testify  as  to  the  different 
articles — an  auger,  a  carpenter's  square,  a  spirit  level,  a  carpenter's 
foot  adze,  and  a  two-handled  cross-cut  saw.  To  these  were  added 
the  manager's  lunch  box,  which  the  boy  carried  on  his  little  finger, 
and  two  dozen  long  wire  spikes  in  his  pocket.  The  boy  makes  no 
mention  of  the  auger,  which  one  of  the  witnesses  spoke  of,  but  describ- 
ed his  load  and  the  accident  as  follows : 

"Q.  State  how  yoa  carried  them.  A.  Well,  I  had  the  nails  in  my  pocket, 
and  I  bad  the  foot  adze  and  the  spirit  level  in  my  right  hand,  and  I  had  the 
croes-cat  saw  and  the  square  over  my  shoulder  in  my  left  hand,  and  the 
limeh  box  in  my  right  hand.    Q.  Whose  lunch  box  was  that?    A«  Mr.  Rid- 
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die's,  tbe  foreman's.  Q.  Conld  you  have  carried  these  tools  tn  one  hand,  m> 
that  you  conld  have  held  to  this  railing  with  this  other  hand?  A.  No,  sir; 
nor  nobody  else  could.  Q.  When  yon  got  that  load  you  started  up  the 
steps?  A.  Yes,  sir.  Q.  Did  anything  happen  while  you  were  going  up  the 
Pteps  before  you  got  up  to  the  first  landing?  A.  No,  sir.  Those  steps,  the 
sun  was  on  them,  and  It  had  melted  all  the  snow  on  them.  There  wasn't 
any  lee  on  the  first  steps  going  up,  but  the  other  steps  were  shaded  by  the 
bi'id)?e.  Q.  Just  describe  your  fall  as  well  as  you  can.  A«  Well,  I  was 
going  up  the  steps;  I  got  on  the  landing,  and  had  turned  up  the  second 
flight  of  stairs,  and  I  got  to  the  second  step,  and  my  foot  slipped,  and  I 
tried  to  catch  myself,  but  had  I  couldn't;  I  would  have  to  drop  the  tools  if 
I  would ;  but  I  slipped  and  fell  before  I  could  think  hardly  of  catching  my- 
self, and  I  hit  the  landing,  and  there  was  no  second  railing  on  the  landing; 
there  Is  a  top  railing,  but  there  is  no  second  railing,  and  I  slipped  under  that 
other  railing,  and  fell  27  feet  and  lit  across  a  log  on  the  ground." 

It  will  thus  be  seen  the  boy  slipped  on  the  steps,  evidently,  and 
slipped  down  to  the  landing,  which  being  unprotected  save  by  a  waist- 
high  rail,  he  went  under  it  and  fell  to  the  ground.  Part  of  the  tools 
remained  on  the  landing;  part  fell  below.  The  boy  fell  across  a  log, 
his  back  was  broken,  and  he  is  now  an  inmate  of  the  Home  for  In- 
curables. Under  the  charge  of  the  court,  the  verdict  of  the  jury  must 
be  regarded  as  establishing  the  fact  that  "the  boy  was  required  to  per- 
form an  act  which  subjected  him  to. a  danger  which  a  foreman  ex- 
ercising ordinary  prudence  would  not  have  subjected  the  boy  to  in 
the  line  of  that  employment."  When  all  the  circumstances  are  con- 
sidered, the  age  of  the  boy,  the  character  of  the  steps,  their  icy  con- 
dition, the  unwieldiness  of  the  load,  the  requirement  of  haste,  we  cer- 
tainly cannot  say  the  submission  of  the  case  to  the  jury  was  error,  and 
we  will  not  say  their  verdict  was  unwarranted.  The  results  of  the 
injury  were  permanent  and  so  grave  that  we  do  not  feel  impelled  to 
set  the  verdict  aside  as  unduly  excessive. 

The  motion  for  a  new  trial  is  refused. 


LOOK  et  al.  r.  PORTSMOUTH,  K.  &  T.  ST.  RT. 

(District  Court,  D.  Maine.    October  24,  1905.) 

No.  80. 

SHIPHNG — IRJUBT    OF    VESSEL     WHILE     DUiOHABGINO — LlABIUTT    OV    CON- 
SIGNEE. 

It  Is  incumbent  on  a  consignee,  required  by  tbe  charter  to  discharge 
a  vessel,  to  designate  a  suitable  place  for  her  to  lie  while  discharging, 
and  to  know,  as  far  as  by  reasonable  effort  it  can  be  ascertained,  that 
such  place  is  reasonably  safe;  and  this  obligation  extends  to  all  the 
conditions  in  which  the  vessel  is  placed  and  to  all  the  dangers  to  which  she 
is  exposed  while  effecting  her  discharge,  and  the  consignee  is  respon- 
sible for  the  negligence  or  want  of  knowledge  of  its  agent  in  charge  of 
the  work,  through  which  the  vessel  is  injured. 

Same — Injubt  or  Vessel  at  Dock  frou  Blectbig  Wibb. 

Respondent,  a  street  railroad  company,  was  consignee  of  a  cargo  of 
coal,  which  it  was  to  discharge  at  a  cer^ln  dock.  The  owner  of  the 
dock,  as  its  agent,  had  charge  of  the  discharging,  and  during  the  work,  to 
avoid  the  expense  of  winding  the  vessel  to  bring  her  after  hatch  opposite 
the  discharging  platform,  moved  her  forward,  until  her  headgear  pro* 
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Jeeted  over  a  bridge  and  the  track  and  feed  wires  of  reepondenf a  road 
thereon.  Neither  the  master  nor  respondent's  agent  had  any  actual 
knowledge  of  any  danger  from  thfe  wires,  and  the  agent  assured  the 
master  that  there  was  no  danger  to  the  Tessel,  although  there  might  be 
danger  of  breaking  the  wires.  During  the  night  the  vessel's  chains  set- 
tled against  tbe  wires,  and  she  was  set  on  fire  by  the  electricity  and  in- 
jured. Beld,  that  respondent  was  chargeable  with  knowledge  of  the  dan- 
ger, which  it  was  bound  to  know,  and  that  it  was  not  relieved  from  lia- 
bility by  the  want  of  knowledge  of  its  agent;  also,  that  the  vessel  was 
not  chargeable  with  contributory  fault  because  of  the  want  of  knowledge 
of  the  master,  since  it  was  not  his  duty  to  know,  and  he  had  the  right  to 
rely  on  the  statement  of  respondent's  agent 

In  Admiralty.     Suit  for  injury  to  vessel  while  discharging^* 

Benjamin  Thompson,  for  libelants. 
Samuel  W.  Emery,  for  defendants. 

HALE,  District  Judge.  The  libelants,  as  owners  of  the  schooner 
Frank  W.  Benedict,  seek  to  recover  damages  sustained  by  the  schooner 
while  occupying  Cutts'  wharf  at  Kittery  Point,  Me.,  a  wharf  used  by  the 
respondent  for  the  discharge  and  storage  of  its  coal,  and  at  which  the 
schooner  was  docked  and  lying  while  the  respondent  was  discharging 
the  cargo  of  coal  consigned  to  it,  and  brought  for  it  from  Philadelphia. 
The  Frank  W.  Benedict  is  a  three-masted  schooner,  of  a  coal-carrying 
capacity  of  850  tons.  In  August,  1903,  she  was  chartered  to  the  re- 
spondent to  carry  a  cargo  of  coal  from  Philadelphia  to  Kittery  Point, 
Me.  In  pursuance  of  the  charter,  the  schooner  received  on  board  at 
Philadelphia  863  tons  of  coal,  for  which  the  usual  bills  of  lading  were 
executed,  which  provided  that  the  cargo  should  be  delivered  to  the 
respondent  at  Cutts'  wharf,  Kittery  Point,  and  should  be  discharged  by 
the  consignee.  The  respondent  is  engaged  in  operating  an  electric 
road  between  Kittery  Point,  Me.,  and  Portsmouth,  N.  H.  The  wharf  in 
question  is  located  at  Kittery  Point  in  the  town  of  Kittery,  and  was  own- 
ed at  the  time  of  the  injury  by  Joseph  D.  Cutts,  who  was  then  employed 
by  the  respondent  to  discharge  its  coal  and  deliver  the  same  as  needed. 
It  is  situated  about  60  feet  below  the  bridge,  which  crossed  at  nearly  a 
right  angle  with  it,  and  over  which  the  respondent's  trade  and  feed  wires 
arc  located.  It  extends  out  from  the  shore  about  150  feet,  and  is  from 
35  to  40  feet  wide  at  its  outer  end,  and  has  upon  it  a  discharging  stage. 
In  discharging  a  vessel,  it  is  necessary  to  bring  the  hatch  through  which 
the  cargo  is  to  be  discharged  abreast  of  the  discharging  stage.  In  order 
for  a  vessel  of  the  character  of  the  Frank  W.  Benedict  to  discharge  at 
this  wharf  from  her  forward  hatch,  it  was  necessary  to  dock  her  with 
her  bow  pointing  up  river  in  the  direction  of  the  respondent's  bridge. 
In  order  to  discharge  from  the  after  hatch,  which  was  some  38  feet  aft 
of  the  fore  hatch,  it  was  necessary  to  bring  that  hatch  abreast  of  the 
stage.  This  could  be  done  either  by  winding  the  vessel,  or  by  hauling 
her  ahead  sufficiently  far  so  that  the  hatch  would  be  abreast  of  the  stage. 
If  this  latter  course  was  adopted,  her  headgear  would  necessarily  be 
over  the  respondent's  bridge  and  over  its  track  and  feed  wires.  The 
schooner  arrived  at  Kittery  Point  September  9,  1903.  The  next  morn- 
ing the  master  of  the  schooner,  Capt.  Look,  reported  to  the  respondent 
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company  at  its  oflBce,  and  was  referred  to  its  agent,  Mr.  Cutts,  as  the 
person  who  would  discharge  the  cargo  at  his  wharf.  The  agent  told 
him  to  dock  the  schooner  when  the  tide  got  up.  The  schooner  was 
docked  at  high  water,  the  bow  heading  up  river  towards  the  bridge  of 
the  respondent  company,  and  her  forward  hatch  abreast  of  the  dischar- 
ging stage,  in  accordance  with  the  directions  of  Mr.  Cutts,  who  was 
himself  upon  the  wharf,  and  made  the  schooner's  lines  fast.  The  dis- 
charge of  the  schooner  was  proceeded  with  by  the  respondent,  the  of- 
ficers of  the  schooner  giving  no  directions  as  to  the  discharge.  On  Sep- 
tember 14th  the  discharge  from  the  forward  hatch  had  been  completed. 
To  discharge  all  the  cargo  from  the  forward  hatch  would  have'  involved 
much  extra  labor  and  expense.  Just  before  the  discharge  from  the  fore 
hatch  had  been  completed,  Capt.  Look  and  Mr.  Cutts  had  some  con- 
versation about  winding  the  vessel,  but  Mr.  Cutts  concluded  that  he 
could  haul  the  schooner  ahead,  and  save  some  expense,  and  that  there 
was  room  enough  to  let  the  schooner  go  forward  sufficiently  far  to  bring 
the  main  hatch  abreast  of  the  discharging  stage.  Accordingly  the  lines 
were  slacked,  in  order  to  let  the  tide  set  the  schooner  ahead.  After  the 
schooner  had  been  slacked  ahead  about  S2  feet,  and  within  6  feet  of  the 
distance  necessary  to  bring  the  main  hatch  abreast  of  the  discharging 
stage,  it  was  found  that  there  was  danger  of  the  vessel  fouling  the 
respondent's  wires  if  she  went  ahead  any  further.  Thereupon,  the 
lines  having  been  made  fast,  it  was  found  that  the  schooner's  jib  boom 
extended  over  the  respondent's  bridge.  Mr.  Cutts  found  it  necessary 
to  hoist  up  the  schooner's  martingale,  in  order  to  allow  her  to  go  ahead 
far  enough  to  bring  the  main  hatch  to  the  stage.  Accordingly,  the 
martingale  was  hoisted  up  at  an  angle  of  about  39  deg.  At  that  time 
the  master  and  mate  of  the  schooner  and  Mr.  Cutts  had  a  conference 
upon  the  bridge.  The  tide  was  about  two-thirds  flood.  They  were  in 
some  doubt  whether  on  the  low  water  the  schooner's  headgear  would 
come  down  on  the  wires.  Mr.  Cutts  took  measurements,  and  then  stat- 
ed that  he  did  not  think  that  the  headgear  and  the  wires  would  come  to- 
gether on  low  water,  as  there  was  room  enough ;  the  vessel's  chains  be- 
ing nine  feet  above  the  wires.  He  further  said  that  he  would  have  the 
lineman  come  down  the  next  day,  and  throw  the  wires  off  the  arms. 
There  is  some  dispute  as  to  precisely  what  was  said  at  this  conference, 
but  Mr.  Cutts  admits  that  he  gave  it  as  his  opinion  that  contact  of  the 
schooner's  chains  with  the  feed  wires  would  not 'hurt  the  vessel.  After 
this  conference,  and  after  measurements  had  been  made,  the  master  and 
mate  went  back  to  their  vessel,  and  slacked  the  schooner  ahead  six  feet 
further ;  Mr.  Cutts  remaining  upon  the  bridge.  When  the  after  hatch 
came  abreast  of  the  discharging  stage,  the  schooner's  lines  were  made 
fast.  Mr.  Cutts  then  said  he  thought  there  was  no  doubt  but  that  the 
schooner  would  be  all  right.  He  then  assured  the  captain  if  there  was 
any  damage  it  would  be  to  the  wires,  and  not  to  the  schooner.  He  tes- 
tifies that  he  did  not  think  at  the  time  that  the  schooner  would  be  dam- 
aged ;  that  his  only  fear  was  about  the  wires ;  that  he  was  alarmed  about 
breaking  down  the  wires  of  the  company,  and  interrupting  the  service  ; 
that  he  knew  nothing  of  the  danger  of  electricity,  and  does  not  claim 
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that  he  made  any  attempt  to  know  anything  about  it.  Later  in  the 
afternoon,  the  crew  of  the  schooner  unhooked  her  jib  halyards,  put  a 
strap  around  her  two  jumper  chains,  and  hoisted  them  up  six  inches 
further,  which  was  as  high  as  they  could  be  hoisted.  That  night  a  heavy 
storm  came  on,  with  a  strong  wind,  about  south-southwest,  blowing  up 
river.  About  11  o'clock  the  mate  discovered  that  the  schooner  was  on 
fire  on  the  starboard  side,  near  the  fore  chains.  It  was  found  that  on 
the  low  water  the  schooner's  stem  had  taken  the  bottom ;  that  her  bow 
had  settled ;  that  her  jiunper  chains  had  come  in  contact  with  the  re- 
spondent's feed  wires ;  that  an  electric  current  had  passed  through  one 
of  the  head  stays  to  the  topmast  head,  and  then  down  over  the  back 
stays  through  a  chain  plate  to  a  point  on  the  starboard  side 
near  the  exhaust  pipe  from  the  engine,  with  the  result  that  the  schoon- 
er's starboard  side  at  that  point  was  set  on  fire.  The  schooner  was 
aground  aft,  and  there  was  too  much  wind  to  attempt  to  haul  her 
astern.  The  fire  was  kept  under  control  by  a  stream  of  water  from 
the  pumps.  A  little  latef  the  electric  current  was  shut  oflf  from  the 
wires,  and  the  superintendent  of  the  railroad  came  to  the  libelants' 
schooner,  and  obtained  a  small  piece  of  rope,  one  end  of  which  he  made 
fast  to  the  bridge,  threw  the  other  end  over  the  feed  wires,  and  hauled 
them  down  some  two  or  three  feet  below  the  schooner's  chains,  where 
they  remained  until  the  schooner  completed  her  discharge. 

1.  In  coming  to  a  conclusion  as  to  where  the  fault  lay,  the  court  must 
first  consider  what  duty  rested  upon  the  respondent.  Under  the  con- 
tract of  carriage,  the  obligation  of  discharging  the  vessel  was  clearly 
upon  the  respondent  as  consignee.  In  fulfilling  this  obligation,  it  was 
incumbent  upon  it  to  designate  a  suitable  place  for  the  schooner  to  lie 
while  discharging,  and  to  know,  as  far  as  by  reasonable  effort  it  could 
ascertain,  that  such  place  was  reasonably  safe.  As  a  part  of  its  ob- 
ligation in  this  behalf,  the  respondent  was  charged  with  the  duty  of  fur- 
nishing an  jLgent  to  have  charge  of  the  unloading  who  should  have 
sufficient  knowledge  to  provide  a  reasonably  safe  place  for  the  vessel  to 
unload.  It  is  not  necessary  for  the  libelants  to  prove  actual  knowledge 
on  the  part  of  the  respondent  of  any  unfitness  of  the  dock  or  of  the 
wharf ;  it  is  sufficient  that  the  respondent's  agent  had  means  of  knowl- 
edge. For,  while  a  consignee,  upon  whom  is  imposed  the  duty  of  dis- 
charging a  vessel,  does  not  guaranty  its  safety  in  coming  to  or  lying  at 
his  wharf,  he  is  bound  to  exercise  diligence  in  ascertaining  the  condition 
of  the  dock  and  of  the  berths,  and  to  give  notice  of  any  obstruction  or  of 
any  danger  to  vessels.  This  subject  has  just  received  the  attention  of 
this  court  in  Philadelphia  &  Reading  Ry.  Co.  v.  Walker,  139  Fed.  855. 
This  court  has  also  considered  a  similar  question,  and  has  cited  leading 
authorities  upon  it,  in  Thompson  v.  Winslow  (D.  C.)  128  Fed.  73.  The 
subject  has  also  been  fullv  discussed  in  the  following  cases :  The  Cal- 
vin P.  Harris  (D.  C.)  33  Fed.  295 ;  Hartford  &  New  York  Transporta- 
tion Co.  V.  Hughes  (D.  C.)  125  Fed.  981 ;  The  Nellie  (D.  C.)  130  Fed. 
213 ;  Smith  v.  Burnett,  173  U.  S.  430,  19  Sup.  Ct.  442,  43  L.  Ed.  766 ; 
Sawyer  v.  Oakman,  Fed.  Cas.  No.  12,404 ;  Garfield  &  Proctor  Coal  Co. 
V.  Rockport  &  Rockland  Lime  Co.,  184  Mass.  60,  67  N.  E.  863,  61  L. 
R.  A.  946, 100  Am.  St.  Rep.  643. 
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The  contention  of  the  respondent  is  that  its  agent,  Cutts,  did  not  know 
that  the  contact  of  the  jumper  chains  with  the  feed  wires  would  be  dan- 
gerous, and  that  this  ignorance  furnishes  a  sufficient  defense.  The 
court  cannot  sustain  this  contention.  I  see  no  reason  for  holding  that 
the  respondent  is  excused  for  ignorance  of  the  effects  of  electricity 
when  brought  in  contact  with  the  chains  of  a  vessel,  any  more  than  for 
ignorance  with  respect  to  the  physical  effects  of  exposing  the  vessel  to  a 
strain  from  contact  with  the  wires  or  poles.  The  obligation  to  furnish 
a  safe  dock  must  be  held  to  apply  to  all  the  conditions  in  which  the  ves- 
sel is  placed,  and  to  all  the  danger  to  which  she  is  exposed  in  eflFecting 
the  discharge  of  her  cargo.  Courts  have  repeatedly  held  that  a  con- 
signee, charged  with  the  duty  of  discharging  a  vessel,  must  know,  or 
take  reasonable  pains  to  ascertain,  the  peculiar  construction  of  the  wharf, 
the  condition  of  the  bottom  of  the  dock,  and  any  defects  which  were 
capable  of  being  discovered  in  a  landing  place.  There  is  no  reason 
reason  to  hold  that  such  consignee  is  relieved  from  the  duty  of  such 
knowledge  with  reference  to  the  dangers  which  would  arise  to  a  ves- 
sel's headgear  by  reason  of  projections  or  obstructions  extending  out 
from  the  wharf,  or  from  dangers  from  contact  with  live  electric  wires. 
The  respondent  had  the  full  charge  of  these  wires.  There  was  nothing 
occult  or  mysterious  about  the  effect  of  electricity  when  carried  over 
those  wires  to  the  chains  of  a  ship.  In  my  opinion,  then,  the  respond- 
ent ought  not  to  be  heard  in  court  to  say  that  it  was  ignorant  of  the 
dangers  arising  from  those  wires,  uninsulated,  being  brought  in  contact 
with  a  vessel's  chains.  Whatever  dangers  there  may  be  from  live  elec- 
tric wires,  the  party  having  control  of  those  wires  cannot  be  allowed 
to  excuse  itself  on  the  plea  of  ignorance.  In  the  case  at  bar  the  re- 
spondent might  have  escaped  all  danger  from  the  wires  by  winding  the 
schooner,  and  thus  bringing  her  into  a  position  of  safety  while  she  was 
unloading  from  her  after  hatch.  Even  if  the  respondent's  agent  did  not 
incur  the  expense  of  turning  the  vessel  around,  he  might  have  obviated 
the  danger  by  putting  a  rope  over  the  wires,  and  binding  them  down, 
as  in  fact  he  did  later.  A  still  more  effective  way  of  obviating  the  dan- 
ger would  have  been  by  throwing  the  wires  off  the  arm,  as  the  agent 
on  the  day  before  the  injury  said  he  intended  to  do  the  next  morning. 
I  am  forced  to  the  conclusion  that  the  respondent  was  in  fault. 

2.  Were  the  libelants  also  in  fault  ?  The  subject  of  the  duty  of  a  libel- 
ant under  similar  circumstances  was  also  considered  by  this  court  in 
the  case  of  The  Elmwood,  in  Philadelphia  &  Reading  Ry.  Co.  v.  Walker, 
to  which  reference  has  already  been  made.  The  court  there  cited  and 
discussed  the  recent  cases  bearing  upon  this  subject.  In  the  case  at  bar 
it  is  true  that  the  master  of  the  schooner  did  not  know  the  danger  from 
the  electric  wires,  but  he  was  not  charged  with  the  duty  of  such  knowl- 
edge. He  had  a  right  to  rely  upon  the  direction  of  the  company's  agent 
to  discharge  at  this  particular  wharf  as  an  assurance  that  the  wharf  was 
reasonably  free  from  dangers  and  obstructions.  He  had  a  right  to  as- 
sume either  that  the  electric  wires  from  the  respondent's  railroad  would 
not  be  brought  in  contact  with  the  ship's  chains,  or,  if  so  brought  in  con- 
tact with  them,  that  they  would  not  cause  damage.    In  addition  to  the 
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assurance  which  at  law  the  respondent  company  is  assumed  to  have 
made  by  inviting  the  Benedict  to  its  wharf,  the  actual  assurance  made 
by  the  respondent's  agent  tended  rather  to  mislead  the  master  than  to 
put  him  upon  his  guard.  Mr.  Cutts  shows  clearly  a  disposition  to  tell 
the  whole  truth  in  the  matter,  and  admits  frankly  all  statements  which 
he  made  touching  the  affair.  He  says  he  told  the  captain :  ''No  harm 
will  come  to  the  vessel  anyway ;  you  will  get  no  damage  ;•  the  damage 
will  be,  if  you  ground  on  those  wires,  you  will  break  them  down ;  we 
will  get  the  damage,  that  is  all."  The  agent  was  thinking,  as  he  says, 
of  the  dangers  to  the  wires,  and  not  of  any  dangers  which  the  vessel 
might  encounter.  After  the  assurances  of  Mr.  Cutts,  the  captain  used 
language  indicating  that  he  would  take  his  chances ;  but  those  utterances 
of  the  captain  cannot,  in  law  or  in  fact,  be  held  to  be  a  waiver  of  his 
rights  to  look  to  the  respondent  company  for  a  reasonably  safe  place  of 
discharge,  for  the  captain  was  evidently  relying  upon  the  assurances  of 
the  respondent's  agent.  He  cannot  be  held  to  have  assumed  the  risk  of 
damages,  the  existence  of  which  he  did  not  know.  The  captain  and  the 
agent  were  both  ignorant;  but  it  was  the  duty  of  the  agent  to  know 
the  dangers  to  which  he  was  exposing  the  vessel.  They  were  dangers 
within  his  control ;  they  were  dangers  that  lurked  in  apparatus  and  ap- 
pliances which  were  vital  in  the  work  which  his  company  was  doing. 
The  captain,  however,  was  under  no  such  obligation  to  know  the  dangers 
from  electric  wires.  He  had  a  right  to  assume  that  the  invitation  of  the 
respondent  company  to  his  vessel  to  come  to  a  proper  place  of  discharge 
was  an  assurance  of  safety,  and  he  had  a  right  to  assume  that  the  special 
assurances  of  the  agent  were  made  with  a  due  knowledge  of  the  prem- 
ises. The  Stroma  (D.  C.)  42  Fed,  922,  and  Panama  R.  Co.  v.  Napier 
Shipping  Co.,  166  U.  S.  280, 17  Sup.  Ct.  672,  41  L.  Ed.  1004,  are  cited 
by  die  learned  counsel  for  the  respondent  as  controlling  in  this  case ;  but 
in  those  cases  both  parties  had  knowledge  of  all  the  dangers  to  which  the 
vessel  was  exposed,  and  from  which  she  actually  suffered  injury.  In 
the  case  at  bar,  neither  the  master  of  the  schooner  nor  the  agent  of  the 
respondent  had  any  knowledge  whatever  of  the  danger  which  caused  the 
injury.  They  were  both  ignorant.  The  matter  of  electricity  was  not  refer- 
red to  by  either.  This  danger  was  not  in  the  minds  of  either.  The  injury 
did  not  result  frc«i  any  cause  which  was  in  the  contemplation  of  either 
the  master  or  the  agent.  The  injury  resulted  from  another  and  totally 
different  cause,  of  which  both  parties  were  ignorant,  but  concerning 
which  it  was  the  duty  of  the  respondent  to  know,  while  it  was  not  in- 
cumbent upon  the  captain  to  know.  I  must  then  come  to  the  conclusion 
that  the  libelants  were  not  in  fault.  I  am  therefore  of  the  opinion  that 
the  respondent  was  solely  in  fault. 

The  libelants  are  therefore  entitled  to  a  decree  in  their  favor.    Ref- 
erence may  be  had  to  an  assessor. 
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THE  HENRY  B.  FISKa 

(District  Court,  D.  Massachusetts.    October  18,  190S.) 

No.  ijia 

1  Seamen — Injubt  fbou  Bbeaking  or  Appliance — ^LiABiLrrr  or  Vessel. 

A  vessel  is  liable  for  an  injury  to  a  seaman,  resulting  from  the  break* 
Ing  of  a  fitting  or  appliance,  only  when  those  who  represented  her  failed  to- 
exerdse  reasonable  care  to  make  the  fitting  or  appliance  safe,  and  where 
the  breaking  was  due  to  a  defect  which  might,  with  reasonable  care, 
have  been  discovered  and  remedied. 

2.  Same. 

A  schooner  was  anchored  during  a  severe  gale,  when  a  patent  spring 
rider,  which  held  one  of  the  two  anchor  chains  in  use,  broke,  allowing 
more  chain  to  suddenly  run  out  from  the  locker,  by  which  libelant,  who- 
was  a  seaman,  and  engaged  in  cleaning  the  locker,  was  struck  and  in- 
jured. The  part  of  the  rider  which  broke  was  made  of  cast  iron,  which 
was  the  material  ordinarily  used,  and  showed  no  defect  The  appliance 
was  not  old,  was  made  by  a  reputable  manufacturer,  was  apparently 
in  good  condition,  and  had  been  In  use  without  breaking  for  several 
hours  under  substantially  the  same  strain,  as  well  as  on  previous  occa- 
sions. Held,  that  the  vessel  was  not  liable  for  the  injury,  either  because 
of  the  breaking  of  the  appliance,  or  because  of  negligence  in  the  ofllcer 
in  sending  libelant  into  the  locker  at  that  time;  there  being  no  reason 
to  apprehend  unusual  danger. 

8.  Same — ^Injubt  in  Service — Expense  of  Cube. 

A  seaman  was  Injured  without  his  fault  while  in  the  service  of  a  ves- 
sel, and  was  taken  to  a  hospital  after  the  completion  of  the  voyage, 
at  the  charge  of  the  vessel,  from  which  he  was  subsequently  discharged 
as  cured.  It  appeared,  however,  that  he  had  received  other  Injuries 
than  those  treated,  which  prevented  him  from  working,  and  made  it 
necessary  for  him  to  obtain  board,  medical  attendance,  and  nursing  for 
a  considerable  time  after  his  discharge.  Held,  that  he  was  entitled  to 
recover  from  the  vessel  the  expense  so  incurred. 

In  Admiralty.     Suit  by  seaman  to  recover  for  personal  injuries. 

Frank  S.  Harlow,  for  libelant. 

Lowell  &  Lowell,  for  claimant,  owners,  and  master, 

DODGE,  District  Judge.  The  libel  in  this  case  claims  damages  for 
personal  injuries  received  by  the  libelant  while  serving  as  a  seaman  on 
board  the  schooner.  Its  language  is  for  the  most  part  that  properly  be- 
longing to  a  libel  in  rem  against  the  schooner,  and  the  process  issued 
upon  it  was  the  warrant  and  monition  usual  in  such  a  suit.  There  was 
no  arrest  of  the  vessel,  but  due  service  of  the  warrant  and  monition  upon 
her,  and  also  upon  her  master  and  her  owners,  has  been  acknowledged 
by  counsel  representing  them  all.  In  the  answer  which  has  been  filed 
by  the  owners  they  claim  the  vessel.  The  libel  is  capable  of  being  con- 
strued as  a  libel  against  the  master  and  the  owners,  as  well  as  against  the 
schooner,  and  both  counsel  have  treated  it  as  such  a  libel  for  the  pur- 
poses of  the  hearing. 

The  cause  of  action  is  not  one  which  brings  the  suit  within  admiralty 
rules  12-20.  The  question  whether  a  suit  in  rem  against  the  vessel  can 
properly  be  joined  with  a  suit  in  personam  against  the  master  or  the 
owners  may  therefore  be  regarded  as  open.    The  Corsair,  146  U.  S. 
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335,  342, 12  Sup.  Ct.  949,  36  L.  Ed.  727.  In  view  of  the  facts  that  the 
owners  of  the  vessel  have  raised  no  objection  to  the  libel,  either  as  claim- 
ants of  the  vessel  or  as  defendants,  and  that  no  objection  has  been  raised 
by  the  master,  who  has  filed  a  separate  answer,  the  libel  will  be  treated 
as  properly  brought  against  vessel,  owners,  and  master.  The  question  to 
be  decided  will  therefore  be  whether  or  not  the  libelant  is  entitled  to  re- 
cover against  either.  See  The  S.  L.  Watson,  118  Fed.  945-951,  952, 
55  C.  C.  A.  439. 

The  libelant's  injuries  were  caused  by  the  breaking  of  a  patent  rider, 
which  formed  part  of  the  tackle,  apparel,  and  furniture  of  the  schooner 
libeled,  on  which  vessel  he  was  at  the  time  serving  as  seaman.  The 
schooner,  bound  from  Brunswick,  Ga,,  to  Boston  with  lumber,  had  been 
obliged  to  anchor  on  Nantucket  shoals  by  a  heavy  northeast  snowstorm. 
Both  anchors  were  down,  and  about  90  fathoms  of  chain  out  on  each 
anchor.  This  was  nearly  all  the  chain  there  was,  and  only  a  few  fath- 
oms of  each  chain  were  left  on  board.  A  patent  rid^r  was  used  upon 
each  chain,  the  effect  of  the  rider  being,  by  clutching  the  chain  at  a  point 
between  the  hawse  pipe  and  the  windlass,  to  put  the  strain  of  the  chain 
as  the  vessel  surged  upon  springs  contained  in  the  rider,  which  would  in 
some  degree  yield  to  sudden  strain  and  then  recover,  thus  securing  an 
elastic,  instead  of  a  rigid,  attachment  to  the  vessel.  The  wind  was  blow- 
ing very  heavily  and  the  sea  running  very  high ;  it  was  snowing,  and 
the  schooner  was  considerably  iced,  the  weather  being  very  cold.  On 
the  morning  of  January  24,  1905,  the  starboard  rider  broke.  The 
schooner  had  been  at  anchor  when  this  happened,  under  substantially  the 
same  conditions  since  the  day  previous.  The  grip  of  the  rider  upon  the 
starboard  chain  being  thus  suddenly  released,  the  chain  was  suddenly 
dragged  out  as  far  as  it  would  go.  As  it  came  upward,  out  of  the 
starboard  chain  locker  below  the  lower  deck,  it  struck  the  libelant,  who 
was  engaged  at  the  time  in  cleaning  out  the  locker,  and  was 
standbg  in  the  vicinity  of  t!he  chain.  He  was  in  an  opening  where- 
by access  was^  had  to  the  locker  from  the  lower  deck,  and  was  sufficiently 
near  the  chain  to  be  struck  by  it  as  it  came  up.  The  opening  was  made 
by  removing  two  movable  planks,  forming  part  of  the  covering  of  the 
locker  at  the  level  of  the  lower  deck,  in  the  between-decks.  His  feet 
were  in  the  locker,  upon  the  timbers  or  ceiling  of  the  vessel ;  the  level  of 
the  covering  of  the  locker  coming  about  at  his  waist  as  he  stood  in  the 
opening.  He  was  stooping  over  with  a  shovel  and  broom,  engaged  in 
removing  dirt,  which  had  accumulated  from  the  chain  upon  the  sides  or 
bottom  of  the  locker.  By  the  blow  of  tjie  chain,  he  was  thrown  out  of 
the  locker,  and  rendered  unconscious.  One,  at  least,  of  his  left  ribs  was 
broken,  causing  a  puncture  of  his  left  lung,  and  he  sustained  other  in- 
juries referred  to  below.  Another  man,  also  in  the  chain  locker  at  the 
same  time,  received  no  injury.  Regarding  the  above  facts,  there  is  no 
controversy. 

1.  Damages  are  claimed  by  reason  of  an  alleged  unsound  and  de- 
fective condition  of  the  rider,  which  broke.  No  evidence  was  offered 
to  prove  that  the  rider  was  unsound  or  defective  beyond  the  fact  that 
it  broke.    Upon  the  respondent's  uncontradicted  evidence,  it  appears 
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that  the  vessel  was  about  three  years  old  at  the  time ;  that  the  rider  was 
put  into  her  when  she  was  built ;  that  the  part  of  it  which  broke  was  of 
cast  iron ;  that  this  is  the  material  commonly  used  in  constructing  such 
appliances,  or  the  corresponding  parts  thereof ;  that  the  rider  was  bought 
for  the  vessel  from  a  reputable  and  well-known  concern,  namely,  the 
Batli  Iron  Works,  of  Bath,  Me.,  accustomed  to  manufacture  and  supply 
to  vessels  riders  of  similar  material  and  construction ;  that  since  the  ves- 
sel was  built  she  had  been  engaged  in  making  similar  voyages,  during 
which  the  rider  had  been  used  whenever  occasion  required ;  that  the  mas- 
ter of  the  vessel  had  himself  oiled  and  examined  it  only  a  few  days  be- 
fore the  accident,  finding  it  in  apparent  good  condition;  and  that  the 
fragments  of  the  broken  part  of  the  rid^r  were  examined  immediately 
after  the  accident,  but  afforded  no  indication  of  flaw  or  defect  in  ma- 
terial or  construction.  Unless  the  owners  or  master  were  negligent  in 
regard  to  the  condition  of  the  rider,  neither  they  nor  the  vessel  are  liable 
for  the  injury  to  the  libelant  caused  by  its  breaking.  As  regards  the 
crew  employed  on  board  a  vessel,  there  is  no  warranty  on  her  part  that 
none  of  her  fittings  or  appliances  shall  at  any  time  give  way,  to  their 
injury.  Liability  on  her  part,  in  the  case  of  an  accident  of  this  kind,  is 
incurred  only  when  those  who  represent  her  have  failed  to  exercise 
reasonable  care  to  make  the  fitting  or  appliance  safe,  and  arises  only  out 
of  such  defects  as  reasonable  care  on  their  part  would  have  discovered 
and  remedied.  The  Edith  Godden  (D.  C.)  23  Fed.  43;  The  France, 
59  Fed.  479,  8  C  C  A.  185 ;  The  Robert  C.  McQuillen  (D.  Q)  91  Fed. 
G85.  The  fact  that  this  rider  broke  may  be  taken*  as  prima  facie  proof 
of  negligence  in  regard  to  its  condition ;  but  the  proof  that  due  care  was 
in  fact  used,  so  far  as  the  vessel  was  concerned,  is  in  my  opinion  amply 
sufficient  to  overcome  any  presumption  thus  arising.  The  rider  had 
been  tested  for  the  work  it  was  expected  to  do  by  its  previous  use  on 
board.  The  length  of  time  during  which  it  had  been  subjected  to  such 
use  was  not  sufficient,  so  far  as  appears,  to  afford  any  ground  for  sup- 
posing that  its  strength  might  have  become  impaired  by  use  or  wear. 
It  had  held  during  the  previous  night  and  day,  under  substantially  the 
same  test  of  its  strength  as  that  to  which  it  yielded.  All  that  inspection 
could  accomplish  toward  discovering  any  weakness  in  its  condition  ap- 
pears to  have  been  done  by  the  master  only  a  short  time  previously.  If 
it  be  true  that  wrought  iron,  or  some  metal  stronger  than  cast  iron, 
would  have  stood  a  greater  strain,  it  is  still  impossible  to  say  that  the 
use  of  cast  iron  was  negligence,  in  the  absence  of  evidence  that  anything 
but  cast  iron  is  used  for  the  same  purposes,  and  the  evidence  that  cast 
iron  is  the  material  generally  used.  In  my  opinion,  no  negligence  has 
been  shown  for  which  the  vessel,  her  owners  or  master,  are  liable,  and 
the  rider  was  not.  therefore,  unsound  or  defective  in  such  sense  as  to 
give  the  libelant  a  right  to  recover  damages  against  them,  or  either  of 
them. 

2.  The  libelant  contends  that  it  was  negligence  on  the  master's  part  to 
order  him,  or  permit  the  mate  to  order  him,  to  work  in  the  chain  locker 
at  a  time  when  the  rider  was  under  more  than  ordinary  strain,  and 
proximity  to  the  chain  therefore  dangerous  because  of  the  chance  that 
it  might  break.    But  there  was,  on  the  evidence,  no  reason  for  believing 
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the  rider  defective,  and  no  reason  for  anticipating  that  it  would  break. 
There  was  no  danger  from  the  chain  while  the  rider  held,  and  it  had 
held,  as  has  been  said,  for  many  hours  under  like  conditions.  The 
libelant's  evidence  was  that  he  remonstrated  to  the  mate  against  going 
into  the  chain  locker,  on  account  of  the  danger  of  getting  hurt  if  any- 
thing should  break.  The  m*ate  denied  that  any  such  remonstrance  was 
made.  The  master  was  not  present  at  the  time.  I  regard  it  as  imma- 
terial whether  such  remonstrance  was  made  or  not,  and  also  immaterial 
that  it  would  have  been  possible  to  clean  thp  chain  locker  at  some  time 
when  there  would  have  been  less  strain  on  the  chain.  The  selection  of 
the  time  for  doing  the  work  belonged  to  the  officers  of  the  vessel,  and 
the  circumstances  shown  do  not  disclose  such  danger  necessarily  involv- 
ed in  doing  the  work  at  the  time  selected,  and  then  apparent,  as  warrants 
the  conclusion  that  the  time  was  selected  without  due  regard  to  the  libel- 
ant's safety.  If  no  sufScient  reason  appears  why  the  breaking  of  the 
rider  should  have  been  anticipated,  such  danger  as  lay  in  the  possibility 
of  its  breaking  was  a  risk  assumed  by  the  libelant  as  incident  to  his 
employment. 

3.  By  an  amendment  to  hi§  original  libel,  the  libelant  has  claimed 
against  "said  libelees"  an  alleged  expense  of  $228.46, -incurred  since 
his  injury  for  medical  attendance,  medicines,  nursing,  board,  and  lodg- 
ing. The  libelant  was  injured  in  the  service  of  the  vessel,  and  the  ves- 
sel or  her  owners  are  therefore  liable  to  him  to  the  extent  of  his  main- 
tenance and  cure,  and  his  wages  so  long  as  the  voyage  is  continued. 
The  Osceola,  189  U.  S.  158,  175,  23  Sup.  Ct.  483,  47  L.  Ed.  760.  No 
question  arises  as  to  his  wages ;  they  have  been  paid  to  the  end  of  the 
voyage.  As  to  maintenance  and  cure,  such  care  and  attendance  as  could 
be  given  him  on  board  was  provided  until  the  arrival  of  the  vessel  at 
Boston  on  January  28th.  He  was  sent,  upon  her  arrival,  to  the  U.  S. 
Marine  Hospital  at  Chelsea,  and  remained  there,  under  hospital  treat- 
ment, from  January  28  until  March  20, 1905,  when  the  hospital  authori- 
ties discharged  him,  because  they  considered  his  cure  complete  so  far  as 
hospital  treatment  could  accomplish  it.  He  had  been  out  of  bed  and 
able  to  sit  up  since  March  1st.  The  injuries  to  his  ribs  and  lung  were 
healed.  These  seem  to  have  been  the  only  injuries  of  which  any  no- 
tice was  taken  at  the  hospital,  and  he  had  been  there  considered  able  to 
go  out  for  some  days  before  his  final  discharge  on  March  20th.  His 
evidence  is  that  his  left  leg,  besides  being  cut  or  bruised,  was  seriously 
strained  at  the  time  of  the  accident ;  that  it  remained  swollen  for  some 
time  afterward;  that,  when  discharged  from  the  hospital,  he  was  still 
too  lame  to  go  about  or  to  work  by  reason  of  this  injury  to  his  leg;  that 
he  was  also  very  weak,  and  unable  to  eat  ordinary  food ;  that  after  March 
20th  he  had  to  be  provided  with  board  and  lodging,  and  to  be  nursed 
and  cared  for  until  August  4th ;  also,  that  he  was  obliged,  by  reason  of 
his  condition,  to  incur  an  expense  of  $6.81  for  medicines  and  $25  for 
medical  attendance.  His  evidence  was  so  far  confirmed  by  that  of  the 
man  at  whose  house  he  was  cared  for  during  this  period  and  that  of  the 
physician  who  attended  him  as  to  satisfy  me  that  the  cure  of  all  his  in- 
juries was  not  complete,  so  far  as  it  was  to  be  effected  by  ordinary  med- 
ical means,  at  the  time  he  left  the  hospital.    While  the  injuries  to  bis 
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ribs  s^nd  lung  were  then  substantially  cured,  the  strain  or  other  damage 
to  his  leg  and  the  weakness  resulting  from  injuries  so  extensive  and 
severe  may  well  have  required  further  rest  and  treatment,  and,  on  the 
evidence,  I  find  that  further  treatment  was  required.  It  has  recently 
been  decided  in  this  court  that,  when  he  has  been  injured  in  the  service 
of  the  vessel,  the  right  of  a  seaman  to  maintenance  and  cure  at  the  ves- 
sel's cost  does  not  necessarily  terminate  with  the  voyage.  McCarron 
V.  Dominion  Atlantic  Railway  Company  (D.  C.)  134  Fed.  762,  764. 
The  libelant  lives  in  Virginia,  and  had  no  home  or  family  in  Boston. 
It  being  necessary,  in  my  opinion,  that  he  should  be  taken  care  of  some- 
where after  he  left  the  hospital,  the  charge  of  $10  per  week,  which  was 
made  for  his  board  and  lodging  and  such  nursing  as  was  required,  seems 
to  me  not  unreasonable  under  the  circumstances  shown.  I  do  not  think, 
however,  that  he  is  entitled  to  claim  support  and  nursing  at  the  vessel's 
expense  during  the  entire  period  of  four  and  one-half  months  between 
March  20th  and  August  4th.  The  physician  who  attended  him  did  not 
see  him  for  the  purpose  of  treating  his  injuries  after  May  20th,  and  I 
think  the  time  for  which  the  vessel  is  to  pay  ought  not  to  be  extended 
beyond  that  date.  I  allow  $80  for  eight  weeks'  board  and  nursing  and 
the  amounts  claimed  for  medicines  and  medical  attendance — in  all, 
$111.81.  For  this  amount,  with  costs,  there  is  to  be  a  decree  against 
the  vessel  in  rem.  There  will  then  be  no  reason  for  any  decree  against 
the  owners  in  personam.  As  against  them,  and  as  against  the  master, 
the  libel  is  dismissed,  without  costs. 


SMITH  T.  LEHIGH  VALLEY  R.  CO.  OP  NEW  JERSEY. 

(District  Court,  D.  New  Jersey.    October  23,  1905.) 

Masteb  and  Sbbvant— Injubt  to  E3BrpL0Y£— Neolioemcb  or  Fellow  Serv- 
ant. 

A  mate  and  floatman  belonging  to  the  same  crew,  having  the  same  em- 
ployer, and  being  engaged  in  a  common  object  although  of  different 
rank,  and  working  on  different  lines  to  accomplish  the  undertaking,  are 
fellow  servants,  and  the  negligence  of  the  mate,  whereby  the  floatman 
was  injured,  is  the  negligence  of  his  fellow  servant;  and  neither  the 
vessel  nor  its  owner  is  chargeable  with  the  consequences  of  such  negli- 
'gence,  in  the  absence  of  evidence  showing  that  the  owner  was  negligent  in 
the  selection  of  such  servant 

[Ed.  Note. — ^For  cases  in  point  see  vol.  84^  Cent  Dig.  Master  and  Serv- 
ant S  492. 

Who  are  fellow  servants,  see  note  to  Northern  Pac  R.  Co.  v.  Smith, 
8  C.  C.  A.  668;  Flippin  v.  Kimball,  31  a  a  A.  286.] 
(Syllabus  by  the  Court) 

In  Admiralty. 

Herbert  Clark  Gilson  and  William  C.  Gebhardt,  for  libelant. 
Collins  &  Corbin  and  George  S.  Hobart,  for  respondent 

CROSS,  District  Judge.  The  libel  in  this  cause  was  filed  for  dam- 
ages for  personal  injuries  to  the  libelant,  alleged  to  have  been  caused 
by  the  negligence  of  the  respondent  while  he  was  in  its  employ  as  a  float- 
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man  on  the  2d  day  of  April,  1904,  at  G)mniunipaw,  N.  J.  Float  No.  10, 
with  12  loaded  freight  cars  thereon,  was  being  propelled  by  the  tug  Cat- 
asaqua  from  pier  44,  New  York  City,  to  certain  bridges  of  the  respond- 
ent, adjoining  a  long  pier  of  the  Central  Railroad  Company  of  New 
Jersey  known  as  "Pier  1,"  or  the  "Cement  Dock."  The  float  had  two 
tracks  upon  it,  running  longitudinally,  upon  each  of  which  tracks  were 
six  cars,  and  between  the  cars  was  a  platform  seven  feet  wide.  The 
tug  was  attached  to  the  float  about  midway  on  its  right  side.  The  acci- 
dent happened  at  a  little  after  5  o'clock  in  the  afternoon.  The  ebb  tide 
was  still  running,  but  not  strongly.  It  was  high  tide  by  the  calendar 
that  day  at  Governor's  Island  at  9 :20  in  the  morning,  and  in  the  evening 
at  9 :45.  This  made  it  low  water  by  the  calendar  at  about  3 :20  o'clock 
in  the  afternoon,  but  the  evidence  shows  that  at  the  point  in  question 
the  ebb  tide  continues  to  flow  for  some  time  after  it  is  nominally  low  wa- 
ter by  the  calendar.  The  libelant  had  been  in  the  employ  of  the  re- 
spondent for  six  years,  and  for  the  last  four  and  a  half  years  as  a  float- 
man,  and  during  his  service  in  that  capacity  had  made  many  trips  with 
the  tug  in  question,  and  with  all  kinds  of  floats,  including  floats  like  the 
one  above  mentioned.  The  accident  was  occasioned  by  the  movement  of 
the  tug,  probably  forward,  which  caused  the  quick  running  of  a  line, 
one  end  of  which  was  attached  by  an  eye  thrown  over  a  cleat  on  pier 
1,  and  the  other  end  of  which  had  been  passed  by  the  floatman  once  or 
twice  around  a  bitt  on  the  float.  The  line,  not  having  been  given  suffi- 
cient turns  around  the  bitt  to  make  it  fast,  paid  off  freely,  as  has  been 
stated,  with  the  movement  of  the  tug  and  float.  .  The  libelant's  leg  was 
caught  in  a  loop  or  kink  of  the  surplus  line,  which  had  been  coiled  on 
the  deck  of  the  float,  was  drawn  against  the  bitt,  and  so  severely  injured 
that  it  had  to  be  amputated  just  below  the  knee.  The  evidence  shows 
that  it  was  customary  to  enter  the  bridges,  which  were  about  250  feet 
inside  of  the  outer  end  of  the  pier,  by  approaching  the  pier  at  varying 
angles,  depending  somewhat  upon  the  course  of  the  tide;  that,  when 
the  8oat  came  near  enough  to  the  pier  for  the  purpose,  a  line  was  thrown 
over  a  cleat  on  the  pier,  the  other  end  then  made  fast  to  a  bitt  on  the 
float,  when  by  action  of  the  tug  the  float  would  be  swung  around  toward 
and  parallel  with  the  pier,  and  thence  carried  forward  to  the  bridge. 
There  were  upon  the  tug  and  float  at  the  time  of  the  accident  the  follow- 
ing employes  of  the  respondent :  A  fireman,  engineer,  captain,  mate, 
deckhand,  and  the  libelant.  The  fireman  and  engineer  were  at  their 
posts  on  the  tug  at  the  time,  and  knew  comparatively  little  about  how  the 
accident  happened.  The  captain  was  in  the  pilot  house  of  the  tug,  steer- 
ing, and  signaling  the  engineer  as  to  the  movement  of  the  tug  and  float, 
and,  as  the  pilot  house  was  not  sufficiently  high  for  him  to  see  over 
the  cars  on  the  float,  the  mate  was  stationed  on  top  of  the  cars,  directing 
the  libelant,  and  also  signaling  with  his  hands  or  by  his  voice  to  the 
captain  how  the  tug  should  be  managed.  The  evidence  shows  that,  just 
prior  to  the  accident,  the  tug  approached  pier  1  slowly  and  well  under 
control;  that  the  mate  directed  the  libelant  to  pass  the  end  of  the  line 
to  a  brakeman  who  happened  to  be  on  the  pier;  that  the  line  was  not 
passed  to  him  in  time  to  place  its  eye  over  the  first  cleat,  but  it  was  pla- 
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ccd  by  him  over  the  second  cleat,  some  25  feet  or  more  further  from  the 
end  of  the  pier  towards  the  floating  bridge  which  it  was  intended  to 
enter.  The  libelant  claims  that  his  injury  happened  because  the  mate 
directed  him  to  make  the  line  fast  to  the  bitt,  to  do  which  it  was  neces- 
sary that  the  line  should  be  passed  around  it  four  or  five  times,  and  then, 
directly  after  he  had  given  such  order,  and  before  the  libelant  had  passed 
the  line  more  than  once  or  twice  around  the  bitt,  and  without  waiting 
to  see  that  his  order  was  executed,  the  mate  went  across  the  top  of  the 
cars,  and  gave  the  signal  to  the  captain  to  start  the  tug,  which  was  done 
without  notice,  as  was  customary,  having  been  given  to  the  libelant  that 
the  tug  was  to  be  started.  The  line  used  on  this  occasion  was  a  new 
one,  and  the  testimony  shows  that  such  a  line,  especially  when  wet,  was 
more  apt  to  kink  than  an  older  one ;  but  of  this  fact  the  libelant  must 
have  known,  or  should  have  known,  because  he  admitted  that  he  had 
used  new  lines  before. 

It  may  well  be  questioned  from  the  libelant's  own  testimony,  which  is, 
however,  contradictory  on  the  point,  whether  the  mate  was  negligent 
in  the  respect  above  mentioned,  since  he  testifies  three  or  four  times 
that,  as  soon  as  the  eye  was  placed  over  the  cleat  on  the  dock,  the  first 
order  given  by  the  mate  to  the  captain  was  to  start  the  tug,  and  again, 
that  this  order  was  given  to  the  captain  before  he,  the  libelant,  was  or- 
dered to  make  the  line  fast  to  the  bitt  on  the  float.  If  such  were  the 
fact  (and  he  ought  to  know  whether  it  is  or  not)  he  could  not  have  been 
caught  unawares,  but,  on  the  contrary,  was  put  on  his  guard  by  proper 
notice,  and  knew  just  what  would  naturally  follow  under  the  circum- 
stances. 

The  important  question  in  the  case,  however,  is  whether  the  mate 
was  or  was  not  at  the  time  of  the  accident  a  fellow  servant  of  the  libel- 
ant. I  think  he  was,  and  that  they  were  both  in  the  employment  of  the 
same  master,  engaged  in  the  same  undertaking,  and  in  the  discharge 
of  duties  tending  to  its  accomplshment.  In  25  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  pp.  132,  133,  the  rule  of  law  applicable  to  this  case  is  laid 
down  as  follows : 

"It  Is  the  duty  of  an  owner  to  see  that  a  ship  Is  seaworthy,  properly  man- 
ned with  competent  seamen  and  officers,  and  equipped  with  all  appliances  nec- 
essary for  its  use  and  the  safety  of  the  crew.  •  •  •  Where  the  owner 
has  performed  his  duty  in  the  respects  above  mentioned,  neither  he  nor  the 
vessel  is  liable  for  injuries  to  a  seaman  arising  from  the  perils  of  navigation 
or  from  the  negligence  of  fellow  servants." 

In  the  paragraph  immediately  succeeding  the  above,  the  following 
statement  is  made : 

"By  the  weight  of  authority,  the  master  and  mates  are  fellow  iaervants  of 
the  Kennien,  and  therefore  a  seaman  who  is  Injured  by  their  negligence  can- 
not recover  damages  against  the  vessel  or  Its  owner." 

Cases  can  undoubtedly  be  found  both  for  and  against  the  proposition 
just  stated.  Some  of  those  against  it,  however,  have  been  decided  upon 
ilie  authority  of  Chicago,  etc.,  Ry.  Co.  v.  Ross,  112  U.  S.  377,  5  Sup. 
Ct.  184,  28  L.  Exi.  787,  a  case  appearing  upon  the  brief  of  libelant's 
counsel.  This  case,  however,  can  no  longer  be  considered  authoritative, 
for  in  New  England  Railroad  Co.  v.  Conroy,  175  U.  S.  323,  20  Sup. 
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Ct.  85,  44  L.  Ed.  181,  Mr.  Justice  Shiras,  in  dcliverng  the  opinion  of 
the  court,  says: 

"While  the  oplnlcm  In  the  Ross  Case  contains  a  lucid  exposition  of  many  of 
the  established  rules  regulating  the  relations  between  masters  and  servants, 
tad  particularly  as  respects  the  duties  of  railroad  companies  to  their  various 
employ^,  we  think  it  went  too  far  in  holding  that  a  conductor  of  a  freight 
train  is  ipso  facto  a  vice  principal  of  the  company.** 

And  at  another  place  he  says : 

In  8Q  far  as  the  decision  in  the  Case  of  Ross  is  to  be  understood  as  lay- 
ing it  down  as  a  rule  of  law  to  govern  in  the  trial  of  actions  against  rail- 
road companies  that  the  conductor,  merely  from  his  position  as  such,  is  a 
vice  principal,  whose  negligence  is  that  of  the  company,  it  must  be  deemed 
to  have  been  overruled  in  fact,  if  not  in  terms,  in  the  subsequent  case  of 
Baltimore  &  Ohio  Railroad  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct  914,  37  L. 
Ed.  772." 

The  case  from  which  the  above  quotations  have  been  taken  discusses 
at  considerable  length  many  cases  illustrative  of  the  question  as  to  who 
are,  and  who  are  not,  to  be  considered  as  fellow  servants,  and  the  follow- 
ing rule,  summarized  from  the  text,  is  given  in  the  syllabus  of  the  case:* 

'*An  employer  is  not  liable  for  an  injury  to  one  employ^  occasioned  by  the 
negligence  of  another  engaged  in  the  same  general  undertaking.  It  is  not 
necessary  that  the  servants  should  be  engaged  in  the  same  operation  or 
particular  work.  It  is  enough  to  bring  the  case  within  the  general  rule  of  ex- 
emption if  they  are  in  the  employment  of  the  same  master,  engaged  in  the 
same  common  enterprise,  both  employed  to  perform  duties  tending  to  accom- 
plish the  same  general  purposes,  or,  in  other  words,  if  the  services  of  each 
in  his  particular  sphere  or  department  are  directed  to  the  accomplishment 
of  the  same  general  end ;  and  accordingly,  in  the  present  case,  «pon  the  facts 
stated,  the  conductor  and  the  injured  brakeman  are  to  be  considered  fellow 
servants  within  the  rule." 

It  seems  to  me  that  the  rule  thus  laid  down  controls  the  present  case. 
The  mate  in  the  case  at  bar  was  a  fellow  servant  of  the  floatman  just  as 
clearly  as  the  conductor  in  that  was  a  fellow  servant  of  the  brakeman. 
Indeed,  the  present  case,  to  my  mind,  seems  even  plainer.  The  mate 
and  the  floatman  were  in  the  service  of  the  same  master.  They  were 
both  bent  upon  mooring  the  float  at  the  bridge ;  that  was  their  common 
purpose,  and,  while  the  mate's  share  of  the  work  was  different  from  that 
of  the  floatman,  they  both  contributed  to  its  accomplishment.  It  is  diffi- 
cult to  conceive  of  several  men  employed  upon  the  same  work,  where  at 
least  one  of  them  is  not  detailed  to  be  on  the  watch  or  lookout,  or  to 
give  directions  intended  to  effectuate  the  common  purpose.  Men  thus 
employed  are  seldom  of  the  same  rank,  and  engaged  in  identically  sim- 
ilar duties.  Several  additional  cases,  tending  to  support  the  view  I  have 
taken,  are  cited  below.  In  The  Egyptian  Monarch  (D.  C.)  36  Fed. 
773,  it  was  stated  that  the  prevailing  opinion  is  that,  when  the  master  is 
on  board,  his  subordinate  officers  and  seamen  are  fellow  servants ;  citing 
numerous  cases.  It  was  likewise  held  in  that  case  that  a  second  mate, 
who  superintends  the  reeling  in  of  a  hawser,  is  a  fellow  servant  with  a 
seaman  engaged  in  turning  the  reel.  In  Olson  v.  Oregon  Coal  &  Nav- 
igation Co.  (D.  C.)  96  Fed.  109,  it  was  held  that: 

*'The  owners  of  a  ship  are  not  liable  in  damages  for  the  personal  injuries  of 
a  sraman,  received  while  on  a  voyage,  by  falling  or  being  thrown  by  the  roll- 
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iDg  of  the  vessel  down  a  hatchway,  which  had  been  left  open  fliroagfa  the 
negligence  of  a  master  or  other  officers,  where  a  proper  hatch  was  provided, 
and  no  claim  is  made  of  negligence  in  the  selection  of  the  officers." 

The  case  of  The  E.  B.  Ward,  Jr.  (C.  C)  20  Fed.  702,  holds  that  in 
the  admiralty,  no  more  than  elsewhere,  should  the  owner,  without  fault 
himself,  be  held  as  a  general  warrantor  of  the  competency  of  any  of  his 
servants  to  the  others.  All  are  alike  engaged  in  the  common  employment 
of  navigating  the  ship.  So,  too,  in  the  case  of  The  City  of  Alexandria 
(D.  C.)  17  Fed.  390,  it  was  held  that  the  navigation  of  a  ship  constitutes 
one  common  employment,  for  which  all  the  ship's  company  are  employ- 
ed. Neither  thfe  vessel  nor  her  owners,  therefore,  would  be  liable,  ac- 
cording to  the  principles  of  the  municipal  law,  for  injuries  happening  to 
a  seaman  through  the  negligence  of  any  of  his  associates  in  the  perform- 
ance of  their  ordinary  duties;  and  farther  on  in  its  opinion  tihe  court 
says : 

••Whatever  negligence  there  was — ^whether  in  leaving  the  hatches  nnoovered, 
or  in  not  notifying  the  libelant  as  he  went  down — ^was  negligence  on  the  part 
of  those  on  board  the  ship,  and  in  no  way  traceable  to  the  owners  themselves. 
It  was  neglect  of  the  officers  or  men  aboard  in  the  performance  of  their  ordi- 
nary duties;  a  neglect  against  which  the  owners  could  not  possibly  guard. 
Those  who  engage  in  a  common  employment  take  upon  themselves  all  the 
natural  and  ordinary  rislss  and  perils  incident  to  the  performance  of  their  du- 
ties. Among  these  are  the  perils  arising  from  the  carelessness  or  negli- 
gence of  others  who  are  engaged  in  the  same  employment,  and  it  constitutes 
no  exception  to  the  rule  that  the  several  persons  employed  are  not  in  equal 
station  or  authority,  or  that  one  servant  is  injured  through  the  negligence  of 

another  who  is  his  superior  in  station,  to  whom  he  owes  obedience." 

• 

A  similar  rule  is  declared  in  The  Miami  (D.  C.)  87  Fed.  767,  in  which 
case  it  appears  that  a  boatswain  was  engaged  with  some  seamen  in  low- 
ering a  mast,  that  the  mate  was  assisting  in  the  work,  and  that  it  was 
through  his  negligence  that  the  boatswain  was  injured.    The  court  says : 

"It  is  not  Important  that  the  offending  person  was  the  mate  and  the  in- 
jured person  was  the  boatswain.  The  boatswain  had  Immediate  charge  of 
the  work  and  of  the  three  sailors  detailed  to  do  it,  and  in  connection  with 
such  charge  was  lending  manual  aid.  The  mate  was  superintending  the 
worlc  from  a  somewhat  higher  post  of  command,  and  he  also  chose  to  partici- 
pate in  the  actual  work  to  the  extent  above  described.  But  the  superintend- 
ence of  both  mate  and  boatswain  was  quite  as  much  a  matter  of  operation 
as  the  manual  work  that  both  undertook  to  do,  or,  if  it  were  otherwise,  the 
accident  was  caused  by  the  mate  undertaking  an  operative's  work.  Und^ 
such  a  state  of  facts,  the  libelant  may  not  recover." 

In  Halverson  v.  Nisen,  Fed.  Cas.  No.  5,970,  the  negligence  disclosed 
was  that  of  a  mate.  No  negligence  whatever  was  shown  on  the  part 
of  the  respondents,  and  it  was  not  pretended  that  they  failed  to  exercise 
due  care  in  the  selection  of  the  mate,  or  that  there  was  any  carelessness 
or  neglect  in  the  original  outfit  and  appointments  of  the  vessel.  The 
court  held  "that  the  owner  of  a  vessel  is  not  responsible  for  injuries 
to  a  seaman  caused  by  the  negligence  of  the  mate,  where  no  personal 
negligence  on  the  part  of  the  owner  appears."  See,  also,  Gabrielson  v. 
Waydell,  135  N.  Y.  1,  31  N.  E.  969,  17  L.  R.  A.  228,  31  Am.  St,  Rep. 
793,  which  likewise  holds  that  the  master  and  seaman  of  a  vessel  are 
fellow  servants  of  different  grades.  I  am  constrained,  therefore,  to 
find  that,  if  there  was  any  negligence  on  the  part  of  the  mate  shown 
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in  this  case,  it  was  the  negligence  of  a  fellow  servant  of  libelant,  and 
is  not  therefore  chargeable  against  the  owners  of  the  tug. 

It  was,  moreover,  insisted  on  the  argument  that  the  owners  were 
negligent  in  that  they  furnished  too  small  a  tug  for  the  service,  and 
that  the  pilot  house  was  too  low ;  in  other  words,  that  the  pilot  house 
should  have  been  sufficiently  high  to  permit  the  captain  to  see  the 
libelant  where  he  was  at  work  on  the  deck  of  the  float  As  to  the 
first  point,  the  evidence  satisfies  me  that  the  tug  was  sufficiently  powerful 
for  the  work  in  hand.  From  the  captain's  logbook,  it  appears  that  this 
identical  tug,  manned,  so  far  as  appears,  in  the  same  way,  had  been 
in  constant  use  for  this  purpose  for  an  indefinite  time,  and  that  in  such 
use  it  had  frequently  taken,  without  difficulty  and  without  accident, 
floats  carrying  even  a  larger  number  of  cars  than  there  were  upon  the 
float  in  question.  It  was  also  shown  that  tugs  no  more  powerful  than 
this  was  were  in  successfiil  use  by  other  railroads  for  the  same  purpose. 
As  to  the  height  of  the  pilot  house,  it  may  be  said  that  both  it  and  its 
improper  construction,  if  any,  were  apparent  to  the  libelant,  and  yet, 
so  far  as  the  case  shows,  he  had  served  for  a  long  time  with  this  tug 
without  complaint,  in  the  same  capacity  that  he  held  when  he  was  in- 
jured. Furthermore,  improper  construction  of  the  pilot  house  was  not 
assigned  in  the  libel  as  a  matter  of  negligence.  The  only  assignment 
which  approximates  it  is  that  in  which  it  is  alleged  that  his  injury  was 
caused  "by  and  through  the  fault  and  negligence  of  the  Lehigh  Valley 
Railroad  Company,  of  New  Jersey,  in  failing  to  provide,  operate,  and 
furnish  a  fit,  suitable,  sufficient,  and  seaworthy  steam  tug  to  properly, 
safely,  and  easily  handle  and  control  the  said  float  while  in  tow,  as  afore- 
said.*' This  language,  giving  it  the  broadest  construction,  does  not 
indicate  an  intention  on  the  part  of  the  libelant  to  claim  that  the  pilot 
house  of  the  tug  was  of  an  insufficient  and  improper  height ;  nor,  it  may 
be  added,  is  there  any  evidence  in  the  case  which  shows  that  the  tug  was 
improperly  constructed  in  that  respect;  nor  again,  is  it  at  all  apparent 
that  the  accident  would  have  been  avoided  had  the  pilot  house  been  high- 
er; for,  notwithstanding  the  testimony  of  the  libelant,  it  does  not  seem 
possible  that  he  could  have  been  seen  by  the  captain  from  the  pilot  house, 
working,  as  libelant  was,  on  the  deck  of  the  float,  near  to  the  outer  side 
of  the  cars  furthest  away  from  the  tug,  unless  the  pilot  house  were  raised 
to  an  impracticable  height.  The  long  and  successful  service  of  this 
tug  and  of  other  similar  tugs  shows  that  it  was  not  ill  adapted  to  the 
use  to  which  it  was  put  on  this  occasion.  Hence,  I  do  not  find,  either 
in  this  or  in  any  other  respect,  that  there  was  negligence  which  could 
properly  be  charged  to  the  owner  of  the  tug  and  float.  In  view  of  the 
conclusion  I  have  reached,  it  is  unnecessary  to  point  out  wherein  I  deem 
the  libelant  was  himself  negligent.  The  injury  he  received  is  severe, 
and  its  consequences  are  deplorable ;  but,  as  the  negligence  which  caused 
it,  if  any  there  was,  was  that  of  a  fellow  servant,  he  is  not  entitled  to  re- 
cover. 

The  libel  will  be  dismissed. 
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UNITED  STATES  v.  NORTHWESTERN  OHIO  NATURAL  GAS    CO. 

(Circuit  Court,  N.  D.  Ohio,  W.  D.    October  27,  1905.) 

No.  1,848. 

Internal  Revenue — Wab  Revenue  Act — Pipe  Line  Companies. 

The  provisioDs  of  section  27  of  the  War  Revenue  Act  of  June  13. 
18d8,  c.  448.  Schedule  B.  30  Stat.  464  [U.  S.  Comp.  St  1901,  p.  2306]. 
imposing  on  persons,  firms,  corporations,  or  companies  ^'owning  or  con- 
trolling any  pipe  line  for  transporting  oil  or  other  products,  whose  gross 
annual  receipts  exceed  two  hundred  and  fifty  thousand  dollars,"  a  spe- 
cial tax  on  the  excess  of  receipts  above  such  amount,  apply  only  to 
receipts  from  the  transportation  business,  and  to  persons  or  companies 
engaged  in  such  business;  and  a  company  engaged  in  the  business  of 
producing  and  buying  natural  gas,  which  It  conveys  by  means  of  pipes 
to  a  city,  where  it  distributes  and  sells  the  same  to  consumers,  is  not  en- 
gaged in  the  business  of  transportation,  within  the  meaning  of  the  act 
nor  subject  to  the  tax  on  the  excess  of  its  annual  receipts  from  its 
business  above  $250,000. 

At  Law.    Trial  to  the  court  by  stipulation. 

John  J.  Sullivan,  U.  S.  Atty. 

Doyle  &  Lewis  and  J.  W.  Schaufelberger,  for  defendant. 

TAYLER,  District  Judge.  In  the  War  Revenue  Law  of  1898  (Act 
June  13, 1898,  c.  448,  Schedule  B,  30  Stat  464  [U.  S.  Comp.  St  1901,  p. 
2306])  the  following  provision  occurs  in  section  27: 

"Sec.  27,  That  every  person,  firm,  corporation,  or  company  carrying  on  or 
doing  the  business  of  refining  petroleum,  or  refining  sugar,  or  owning  or  con- 
trolling any  pipe  line  for  transporting  oil  or  other  products,  whose  gross  an- 
nual receipts  exceed  two  hundred  and  fifty  thousand  dollars,  shall  be  sub- 
ject to  pay  annually  a  special  excise  tax  equivalent  to  one-quarter  of  one  per 
centum  on  the  gross  amount  of  all  receipts  of  such  persons,  firms,  corpora- 
tions, and  companies  in  their  respective  business  in  excess  of  said  sum  of 
two  hundred  and  fifty  thousand  dollars." 

The  United  States  brought  this  action  against  the  defendant,  seek- 
ing, under  this  statute,  to  recover  the  amount  of  tax  which  it  claimed 
was  due  from  its  operations  during  the  years  1899  and  1900.  The  de- 
fendant answered,  denying  liability,  and  the  following  stipulation,  em- 
bodying an  agreed  statement  of  facts,  was  entered  into  by  the  parties : 

**(1)  The  defendant,  the  Northwestern  Ohio  Natural  Gas  Ck>mpan7,  is 
now,  and  was  at  all  times  hereinafter  mentioned,  a  corporation,  organized, 
existing,  and  doing  business  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio,  with  its  principal  office  at  the  city  of  Toledo,  Lucas  county,  Ohio,  and 
within  said  district. 

*'(2)  Said  corporation,  during  all  the  times  hereinafter  mentioned,  owned 
and  controlled  a  pipe  line  for  transporting  natural  gas,  which  pipe  line  and 
the  method  of  transporting  natural  gas  are  hereinafter  more  particularly 
described. 

*'(3)  The  gross  annual  receipts  of  said  corporation  from  all  sources  for 
each  of  the  years  ending,  respectively,  June  80,  1899,  and  June  30,  1900,  were 
more  than  two  hundred  and  fifty  thousand  dollars  ($250,000). 

"(4)  During  the  said  two  years  ending,  respectively,  June  90,  1899,  and 
June  30,  1900,  said  corporation  was  engaged  in  the  business  of  producing, 
buying,  and  selling  to  its  consumers  natural  gas  for  fuel  and  lighting  pur- 
poses. 
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"(5)  For  the  purpose  of  carrying  on  its  said  bnslness,  said  corporation 
had  purchased  and  leased  large  tracts  of  gas-prodnclng  territory  In  the 
conntlefl  of  Wood  and  Hancock,  state  of  Ohio,  which  territory  was  located 
from  thirty  to  forty  miles  south  of  the  said  city  of  Toledo,  and  In  which  ter- 
ritory said  corporation  drilled  Its  natural  gas  wells,  and  connected  the  same, 
respectively,  by  a  system  of  small  pipes  known  as  'lead  pipes,'  with  a  large 
main  pipe  line,  constructed  and  owned  by  said  corporation,  leading  from 
the  village  of  Van  Buren,  In  said  Hancock  county,  through  the  respective 
Tillages  of  Bowling  Green,  Perrysburg.  and  Maumee,  In  said  Wood  county, 
to  the  said  city  of  Toledo,  a  distance  of  about  thlrty-flve  miles. 

"(6)  At  the  end  of  said  main  pipe  line  at  the  said  city  of  Toledo,  said 
corporation  erected,  and  during  the  years  aforesaid  maintained,  and  still 
maintains,  a  reducing  station,  where  the  pressure  of  said  natural  gas,  com- 
ing to  said  reducing  station  through  said  main  pipe  line.  Is  reduced,  and  Is 
thence  conveyed,  through  a  system  of  smaller  distributing  pipes,  which  reach 
throughout  said  city  and  to  the  various  consumers  of  such  natural  gas,  and 
on  the  premises  of  each  consumer  said  corporation  owns  and  maintains  a  gas 
meter  for  measuring  the  natural  gas  consumed.  Said  corporation's  natural 
gas  is  thus  carried  from  its  said  wells  through  said  lead  pipes  to  said  main 
pipe,  thence  through  said  main  pipe  to  said  reducing  station,  and  thence 
through  said  system  of  distributing  pipes  to  the  premises  of  Its  consumers, 
where  It  Is  metered  and  sold. 

**(7)  Such  reducing  stations  and  distributing  pipes  and  meters  are  also 
placed  and  maintained  at  the  said  villages  of  Perrysburg  and  Maumee.  At 
the  said  village  of  Bowling  Green,  said  corporation  sells  its  natural  gas  to  a 
local  company,  which  distributes  and  sells  the  same  to  consumers  in  said 
Tillage. 

"(8)  Prior  to  the  year  1S96,  owing  to  the  low  pressure  of  natural  gas  from 
said  territory,  said  corporation  was  compelled  to  and  did  construct  a  pump- 
ing station  at  the  head  of  said  main  pipe  line  at  said  village  of  Van  Bur^u, 
from  which  its  natural  gas  was  forced  through  said  main  pipe  line  to  Its  said 
reducing  stations  and  Its  consumers. 

'^(9)  In  the  month  of  July,  1899,  the  supply  of  natural  gas  In  said  ter- 
ritory being  nearly  exhausted,  said  corporation  extended  its  main  pipe  line 
from  said  village  of  Van  Buren,  southward  about  one  hundred  and  twenty 
miles  to  the  county  of  Fairfield,  Ohio,  and  contracted  with  the  Logan  Gas 
&  Fuel  Company  to  purchase  such  natural  gas  as  said  corporation  might 
need  for  its  consumers.  Said  extension  of  said  main  pipe  line  was  complet- 
ed in  the  month  of  December,  1899.  This  defendant  corporation  then  also 
constmcted,-  and  has  since  maintained,  such  pumping  station  at  said  Fairfield 
connty,  to  force  the  natural  gas  so  purchased  through  said  main  pipe  to  its 
Kaid  consumers  In  said  villages  and  city ;  and  since  the  completion  of  said  ex- 
tension of  said  main  pipe,  about  ninety  per  cent  of  the  natural  gas  sold  and 
delivered  by  said  corporation  to  Its  consumers  has  been  purchased  from  said 
liogan  Company. 

"(10)  Said  corporation  Is  not  a  transportation  company,  except  as  herein 
stated  It  has  never  carried  or  transported,  and  does  not  now  carry  or 
transport  any  oil,  natural  or  other  gas,  or  other  thing  or  product  for  any 
other  person,  firm,  company,  or  corporation,  but  transports  exclueively  its 
own  natural  gas  so  by  it  produced  and  purchased,  as  aforesal^,  and  so  trans- 
ported from  the  respective  places  of  production  and  purchase,  through  its 
own  pipes  exclusively,  direct  to  the  premises  of  its  consumers^  as  aforesaid, 
and  there  metered  and  sold  to  Its  consumers,  as  aforesaid. 

''(11)  The  value  of  transporting  said  corporation's  natural  gas  from  the 
respective  places  of  production  and  purchase,  as  aforesaid,  through  said 
main  pipe  to  the  places  of  reduction  and  distribution,  as  aforesaid,  during 
the  said  two  years  ending,  respectively,  June  30,  1899,  and  June  30,  1900, 
was  less  than  fifteen  per  cent  of  the,  gross  receipts  of  said  corporation  during 
said  years  from  the  sale  of  Its  said  natural  gas;  otherwise  stated,  said  lead 
pipes  and  main  pipe  line  contributed  less  than  fifteen  per  cent  to  the  gross  re- 
ceipts of  said  corporation  from  Its  natural  gas  transported  and  sold. 

**(12)  Some  of  the  wells  drilled  by  said  corporation  on  Its  said  territory 
yielded  oil  instead  of  natural  gas,  and  other  wells  would  In  time  cease  yield- 
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Ing  natural  gas  to  paytog  qnantitles,  and  become  oll-y!eldtog  wells.  Said  cor- 
poration, having  no  facilities  for  handling  the  oil  so  produced  by  its  wells, 
sold  and  delivered  said  oil  at  said  wells  to  persons  and  corporations  engaged 
in  the  oil  business,  and  the  income  and  royalties  derived  from  the  sale  of  said 
oil  was  carrleft  into  and  constitutes  a  part  of  the  gross  receipts  of  said  cor- 
poration dnrtog  said  two  years. 

"(13)  The  greater  part  of  the  surface  of  the  territory  so  purchased  for 
natural  gas  purposes  is  tillable,  and  said  corporation  leased  the  same  to 
farm  tenants  for  tillage,  and  the  rents  and  tocome  so  derived  was  also  carried 
into  and  constitutes  a  part  of  the  gross  receipts  of  said  corporation  daring 
said  two  years. 

"(14)  Durtog  and  prior  to  the  said  two  years,  said  corporation  Invested 
Its  surplus  earnings  to  United  States  government  bonds,  and  the  interest 
and  income  accruing  and  paid  on  said  bonds  was  also  carried  into  and  con- 
stitutes a  part  of  the  gross  receipts  of  said  corporation  for  and  durini:  the 
said  two  years. 

"(16)  During  said  two  years  said  corporation  sold  and  disposed  of  junk 
and  sundry  machinery  and  materials  of  which  it  had  no  further  use,  and  the 
sums  derived  from  that  source  was  also  carried  into  and  constitutes  a  part 
of  the  gross  receipts  of  said  corporation  for  said  two  years. 

"(15)  The  gross  receipts  of  said  corporation  from  all  of  said  sources  for 
the  year  endtog  June  80,  18d9,  w^e  as  follows: 

From  sale  of  natural  gas |269,652  43 

From  oil  sold  at  wells,  as  aforesaid. *. 25,071  71 

Rents  and  tocome  from  lands,  as  aforesaid 2,095  01 

Interest  on  United  States  bonds  11,600  20 

Sale  of  Junk  and  sundry  items 1,288  03 

$309,607  38 
"(16)     The  gross  receipts  of  said  corporation  from  all  of  said  sources  for 
the  year  ending  June  80,  1900,  were  as  follows: 

From  sale  of  natural  gas  |285,074  77 

From  oil  sold  at  wells,  as  aforesaid .^ 32.998  99 

Rents  and  income  from  lands,  as  aforesaid 2,152  84 

Interest  on  U.  S.  bonds  8,467  68 

Sale  of  Junk,  &c.,  as  aforesaid 3,526  40 

$332,220  68 

''(17)  Said  corporation  had  no  tocome  or  receipts  from  any  source  except 
as  above  set  forth. 

"(IS)  Said  corporation  has  refused,  and  still  does  refuse,  to  make  any 
return  of  the  amount  of  Its  gross  receipts  for  and  during  said  two  years  to 
the  collector  of  the  district  to  which  said  corporation  is  located  and  has  its 
place  of  business. 

"(19)  The  United  States  of  America,  plaintiff  herein,  has  made  demand 
upon  said  defendant  corporation  for  the  sum  of  four  hundred  and  eighty 
dollars  and  forty-seven  cents  ($480.47),  together  with  a  penalty  of  five  per 
cent  (5%)  thereon,  and  Interest  thereon  at  the  rate  of  one  per  cent  (1%) 
per  month  on  the  sum  of  one  hundred  and  thirty-six  dollars  and  thirty-nine 
cents  ($136.39)*  and  three  hundred  and  forty-four  dollars  and  eight  cents 
($344.08),  and  on  said  penalty  from  July  1,  1899,  and  July  1,  1900,  respective- 
ly, but  said  defendant  corporation  has  refused,  and  still  does  refuse^  to  pay 
the  said  sum,  penalty,  and  toterest,  or  any  part  thereol 

"Stipulation. 

''It  is  hereby  stipulated  and  agreed  that  the  above  cause  shall  be  submit- 
ted to  the  court  without  the  intervention  of  a  Jury,  upon  the  pleadings  and 
the  foregotog  agreed  statement  of  facts." 

The  question  before  the  court  is  whether  the  Northwestern  Ohio  Nat- 
\iral  Gas  Company  was,  during  the  years  named,  engaged  in  a  business 
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whidi  made  it  subject  to  the  tax  levied  by  section  27  of  the  act.  I  have 
no  difficulty  in  coming  to  the  conclusion  that,  on  the  statement  made, 
the  defendant  is  not  liable.  In  the  first  place,  I  am  clearly  of  the 
opinion  that  the  defendant  is  not  a  company  engaged  in  a  kind  of  busi- 
ness which  makes  it  subject  to  the  statute ;  and,  in  the  second  place,  even 
if  it  was,  the  tax  could  only  be  levied  on  so  much  of  its  income  as  is  de- 
rived from  the  business  of  transporting  gas  and  oil  by  means  of  a  pipe 
line.  It  appears  that  the  defendant  is  engaged,  primarily,  in  the 
business  of  supplying  natural  gas  to  consumers  in  the  city  of  Toledo. 
The  price  which  it  receives  for  the  gas  thus  furnished  is  payment  for  the 
gas.  Incidentally,  it  is  necessary  for  the  company  to  obtain  a  supply 
of  gas  by  drilling  wells  in  the  neighboring  country,  and  to  transport 
that  gas  to  the  place  of  consumption.  To  thus  transport  the  gas  by 
means  of  pipes  does  not  constitute  the  company  a  transporting  com- 
pany, nor  is  it  thereby  engaged  in  the  business  of  transporting  oil  or  gas 
by  means  of  pipe  lines.  Such  transportation  is,  in  the  most  definite 
sense,  merely  incidental.  It  is  not,  in  any  respect,  to  be  distinguished 
from  the  business  of  transporting  gas  in  which  a  manufactured  gas  com- 
pany is  engaged ;  such  company  having  a  plant  within  the  limits  of  a 
city,  and  conducting  the  gas  which  it  thus  manufactures  through  the 
streets  of  the  city  to  the  places  where  its  customers  consume  it.  I  think 
it  would  be  an  absolute  denial  of  justice  to  come  to  any  other  conclusion. 
The  purpose  of  the  law  was  not  to  reach  any  such  case.  It  might  as  well 
be  said  that  if  the  gas  company  produced  $1,000,000  worth  of  gas  at  a 
well,  and  conveyed  it  100  feet  to  a  point  where  it  was  all  consumed,  it 
would,  under  this  law,  be  taxed  on  the  $750,000  excess  which  the  value 
of  the  gas  represented  above  the  $1250,000  named  in  the  law. 

We  are  not  compelled  to  rely  wholly  upon  the  soundness  of  this  posi- 
tion as  a  mere  statement  of  general  principles,  for,  so  far  as  I  am  advised, 
the  courts  have  never  held,  in  any  case,  the  contrary  view.  In  the  case 
of  Carothers'  Appeal,  118  Pa.  485, 12  Atl.  318,  the  court  says,  speaking 
of  a  natural  gas  company: 

^The  situation  is  precisely  the  same  as  in  the  case  of  illuminating  gas, 
which  is  manufactured,  stored,  and  conveyed  by  pipe  lines  to  the  places  of 
consumption.  The  business  is  that  of  making  and  supplying  gas  for  light, 
and  transportation  to  the  consumer  is  incidental.  The  same  Is  also  true  of 
water  companies.  They  produce,  store,  and  supply  to  consumers  water. 
Transportation  by  means  of  pipes  is  the  means  of  delivery,  and  is  a  mere 
Incident  to  the  buslnefls." 

So,  also,  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Spreckels  Sugar  Refining  Company  v.  McClain,  192  U.  S.  397,  24  Sup. 
Ct  376,  48  L.  Ed.  496,  says: 

"We  are  of  opinion  that,  upon  the  point  last  stated,  there  was  error.  The 
gross  annual  receipts,  upon  which,  in  excess  of  a  certain  amount,  the  tax  was 
imposed,  were,  under  the  statute,  only  receipts  in  the  business  of  refining 
sugar,  not  receipts  from  independent  sources.  But  clearly  neither  interest 
paid  to  plaintiff  on  its  deposits  in  bank,  nor  dividends  received  by  it  from  in- 
vestment In  the  stocks  of  other  companies,  were  receipts  in  the  business  of 
refining  sugar." 

So  that  the  most  that  could  be  said  is  that,  under  this  section  27,  the 
receipts  upon  which  the  tax  could  be  levied  would  be  such  sum  in  ex- 
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cess  of  $260,000  per  year  which  the  company  received  for  the  business  of 
transporting  gas.  In  this  case  it  is  agreed  that  the  reward  for  that 
part  of  the  business  of  the  defendant  company  does  not  exceed  one* 
fifteenth  of  its  total  receipts ;  so  that,  in  any  event,  there  would  be  no 
right  to  recover. 
Judgment,  therefore,  may  be  entered  for  the  defendant. 


MOXIB  NERVE  FOOD  CO.  OF  NEW  ENGLAND  v.  HOLLAND. 

(Circuit  Court,  D.  Rhode  Island.    December  12,  1905.) 

Teade-Mabks  aitd  Tbade-Names — Suit  fob  Infringement — Prelim  in abt  In- 
junction. 

Statements  made  on  the  labels  and  wrappers  of  a  preparation  as  to  its 
medical  value  and  the  cures  it  has  effected  are  so  largely  of  matters  of 
opinion  rather  than  statements  of  fact  that,  although  apparently  extrava- 
gant they  will  not  Justify  a  court  of  equity  In  refusing  a  preliminary  In- 
junction against  an  Imitator,  who  is  clearly  infringing  the  proprietary 
rights  of  the  maker. 

In  Equity.  On  complainant's  motion  for  a  preliminary  injunction, 
and  on  defendant's  motion  to  dismiss  bill  for  want  of  equity. 

Roberts  &  Mitchell,  for  complainant. 

Charles  A.  Wilson  and  George  H.  Huddy,  Jr.,  for  defendant. 

BROWN,  District  Judge.  The  complainant  has  sufficiently  proved 
the  unlawful  substitution  of  "Modox"  for  "Moxie,"  and  is  entitled  to  a 
preliminary  injunction,  unless  guilty  of  such  fraudulent  misrepresenta- 
tion to  the  public  as  to  disentitle  it  to  the  assistance  of  a  court  of  equit>' 
under  the  principles  set  forth  in  Worden  v.  California  Fig  Syrup  Co., 
187  U.  S.  5x6,  23  Sup.  Ct.  161,  47  L.  Ed.  282. 

The  defendant  charges  fraud  in  various  particulars,  only  two  of  which 
require  attention:  (1)  Statements  as  to  the  ingredients  of  Moxie;  and 
(2)  statements  as  to  its  curative  powers. 

Evidence  is  offered  tending  to  show  that  Moxie  is  not  prepared  as  it 
purports  to  be,  from  a  "simple  sugar  cane  like  plant  grown  near  the 
equator."  The  force  of  the  affidavit  of  George  P.  Walker  to  this  point 
is  considerably  weakened,  however,  by  the  stenographic  report  of  his 
testimony  in  Moxie  Nerve  Food  Co.  v.  Chase,  and  the  inconsistency 
requires  explanation  which  has  not  been  furnished.  The  chemical  analy- 
sis seems  to  account  for  all  but  1.6  per  cent,  of  the  contents  of  a  Moxie 
bottle  as  nonmedicinal  ingredients  such  as  are  used  in  ordinary  root 
beer.  As  to  the  possible  efficacy  of  this  small  quantity  of  unidentified 
residuum,  there  is  a  conflict  of  testimony  between  physicians  of  the  allo- 
pathic and  homeopathic  schools,  and  the  complainant  is  entitled  to  the 
benefit  of  any  doubt  upon  this  point.  The  existence  of  a  "sugar  cane 
like  plant"  and  of  Lieutenant  Moxie  seem  to  have  been  in  issue  in  Moxie 
Co.  V.  Baumbach  (C.  C.)  32  Fed.  205,  and  to  have  been  decided  in  favor 
of  the  complainant. 

The  defendant  has  produced  affidavits  of  a  large  number  of  physi- 
cians of  high  reputation,  to  the  effect  that  the  claims  of  curative  ef- 
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ficiency  made  upon  the  Moxie  labels  and  wrappers  are  absurd,  untrue, 
and,  in  short,  obvious  quackery.  It  is  said  that  the  use  of  the  words 
"Nerve  Food"  is  fraudulent,  because  there  is  no  such  thing  as  a  nerve 
food ;  that  the  claim  that  it  "has  recovered  brain  and  nervous  exhaustion, 
also  paralysis,  softening  of  the  brain,  locomotor  ataxia,  and  insanity, 
when  caused  by  nervous  exhaustion"  is  false  and  absurd,  because  paraly- 
sis and  locomotor  ataxia  are  incurable  diseases  never  caused  by  nervous 
exhaustion.  A  similar  opinion  is  given  concerning  other  statements 
made  upon  the  wrappers  and  labels.  My  attention,  however,  has  been 
called  to  no  case  of  authority  in  which  it  has  been  held  that  representa- 
tions as  to  the  power  of  a  medicine  or  preparation  to  effect  cures  were 
fraudulent  misrepresentations  of  fact  requiring  a  dismissal  of  the  bill  for 
want  of  equity.  Proof  that  testimonials  as  to  particular  cures  were 
wholly  fictitious  would,  of  course,  amount  to  proof  of  a  fraudulent  repre- 
sentation of  fact,  and  would  be  sufficient  to  debar  a  complainant  from 
relief;  but  to  say  of  a  person  who  took  medicine  that  he  was  cured  or 
benefited  thereby  seems  to  be  regarded  as  more  in  the  nature  of  an  ex- 
pression of  opinion  than  of  a  representation  of  fact. 

In  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94,  105,  106, 
23  Sup.  Ct.  33,  37, 47  L.  Ed.  90,  the  Supreme  Court  said : 

"As  the  effectiveness  of  almost  any  particular  method  of  treatment  of 
disease  is,  to  a  more  or  less  extent,  a  fruitful  source  of  difference  of  opinion, 
even  thoui^h  the  great  majority  may  be  of  one  way  of  thinking,  the  efficacy  of 
any  special  method  is  certainly  not  a  matter  for  the  decision  of  the  Postmaster 
General  within  these  statutes  relative  to  fraud.  Unless  the  question  may  lie 
reduced  to  one  of  fact  as  distinguished  from  mere  opinion,  we  think  these 
statutes  cannot  be  Invoked  for  the  purpose  of  stopping  the  delivery  of  mail 
matter." 

Though,  by  section  3929  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  2686] ,  the  Postmaster  General  was  given  power  to  issue  a  fraud 
order,  so-called,  upon  evidence  satisfactory  to  him  that  a  person  was  con- 
ducting a  scheme  of  fraud  by  the  use  of  the  mails,  it  was  held  that  this 
did  not  cover  the  cases  of  false  opinions,  but  only  cases  "of  actual  fraud 
in  fact,  in  regard  to  which  opinion  formed  no  basis." 

Counsel  for  the  defendant  contend  that  a  court  of  equity  should  not 
attempt  to  determine  the  merit  of  a  secret  or  quack  medicine,  but  should 
dismiss  the  bill  as  ipso  facto  fraudulent.  Fowle  v.  Spear,  Cox's  Trade- 
Mark  Cases,  67,  7  Pa.  Law  J.  176. 

There  is  force  in  the  argument  that  extravagant  claims,  statements 
of  marvelous  recoveries,  and  secrecy  and  mystery  as  to  ingredients,  are 
such  badges  of  fraud  as  to  warrant  a  court  of  equity  in  refusing  to  ex- 
tend a  presumption  of  good  faith  to  a  complainant  making  such  claims, 
and  in  refusing  relief.  See  opinion  of  Mr.  Justice  Shiras  in  Kohler 
Mfg.  Co.  V.  Beeshore,  59  Fed.  572, 8  C.  C.  A.  215,  and  cases  cited.  Un- 
fortunately for  the  defendant's  contention,  the  case  of  Fowle  v.  Spear, 
supra,  seems  to  be  disapproved  in  the  later  opinion  of  Mr.  Justice  Shiras 
in  Worden  v.  California  Fig  Syrup  Co.,  187  U.  S.  516,  527,  23  Sup.  Ct. 
161, 47  L.  Ed.  282.  The  affidavits  of  many  of  the  physicians  are  to  the 
effect  that  it  is  a  conclusion  of  common  sense  that  the  claims  made  for 
Moxie,  the  statemients  of  its  origin,  and  power  to  cure  serious  diseases, 
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together  with  the  advice  of  its  free  use  as  a  beverage  by  women  and  all 
classes  of  persons,  bear  on  their  face  the  stamp  of  absurdity,  falsehood, 
and  deception.  The  attitude  of  the  learned  doctors  towards  the  com- 
plainant's preparation  is  substantially  that  of  the  learned  judge  in  Fowle 
V.  Spear. 

It  would  be,  perhaps,  consistent  with  the  reasoning  in  School  of  Mag- 
netic Healing  v.  McAnnulty,  187  U.  S.  94,  107,  23  Sup.  Ct.  33,  47  L. 
Ed.  90,  to  hold  that  statements  concerning  the  efficacy  of  a  secret  medi- 
cine are  to  such  an  extent  mere  matters  of  opinion  or  prediction  that  it  is 
not  practically  possible  to  determine  as  a  fact  that  the  claims  are  so  far 
unfounded  as  to  justify  a  court  in  finding  false  pretences.  If,  however, 
in  respect  to  ordinary  sales,  courts  of  law  base  the  rule  of  caveat  emptor 
upon  the  common  sense  view  that,  in  disposing  of  their  wares,  men  will 
not  adhere  to  the  truth,  and  that  a  vendor's  opinion  concerning  the  merit 
of  goods  is  as  a  practical  matter  presumptively  unreliable,  is  it  not  some- 
what inconsistent  for  a  court  of  equity  to  act  upon  a  presumption  that 
a  patent  medicine  vendor  tells  the  truth  upon  his  labels  and  wrappers? 

In  Deweese  v.  Reinhard,  165  U,  S.  386,  390,  17  Sup.  Ct.  340,  341,  41 
L.  Ed.  757,  it  was  said : 

"The  right,  whatever  It  may  be  and  ftom  what  source  derived,  must  be  not 
only  one  not  protected  by  legal  title,  but  in  and  of  Itself  appealing  to  the 
conscience  of  a  chancellor.  A  court  of  equity  acts  only  when  and  as  conscience 
commands,  and  if  the  conduct  of  the  plaintiff  be  offensive  to  the  dictates  of 
natural  justice,  then,  whatever  may  be  the  rights  he  possesses  and  whatever 
use  he  may  make  of  them  In  a  court  of  law,  he  will  be  held  remediless  in  a 
court  of  equity." 

The  appeal  to  the  conscience  of  a  chancellor  by  one  who  claims  that 
he  has  a  secret  compound  which  can  do  what  no  medicine  recognized  by 
the  medical  profession  is  able  to  do,  is  much  weakened  by  the  incredulity 
of  the  chancellor  as  to  the  truth  of  the  statement.  In  such  cases  the  ap-. 
peal  often  fails  to  awaken  the  conscience,  and  the  conscience  to  command 
action.     See  Kohler  Mfg.  Co.  v.  Beeshore,  59  Fed.  572,  8  C.  C.  A.  215. 

The  statements  upon  the  label  or  wrapper  of  a  patent  medicine  bottle 
do  not  prove  themselves,  and  are  notcompetent  to  prove  the  efficacy  of  its 
contents.  Notoriety,  general  use,  and  commercial  value  can  more  readily 
be  attributed  to  enormous  sums  expended  in  advertising  than  to  actual 
merit.  Would  it  not  be  reasonable  for  a  court  of  equity  to  hold  that  a 
complainant  seeking  to  protect  his  proprietary  rights  as  the  owner  of  a 
patent  medicine  should  produce  legal  evidence  that  it  is  in  fact  what  it 
purports  to  be  ? 

Assuming  that  the  efficiency  of  medicine  is  a  matter  of  opinion,  the 
only  evidence  legally  admissible  to  support  claims  of  this  character  is  the 
testimony  of  experts  whose  qualifications  to  testify  are  made  to  appear 
to  the  satisfaction  of  the  court  In  this  case  the  complainant  has  intro- 
duced a  very  large  number  of  affidavits  of  laymen,  who 'say  that  they 
have  had  various  diseases  which  have  been  cured  by  Moxie.  It  would 
seem  that  this  evidence  is  legally  inadmissible  upon  the  issue  of  the  cura- 
tive efficiency  of  a  medicine.  The  only  competent  legal  evidence  to 
prove  this  is  the  testimony  of  experts  giving  their  opinion.  See  Com- 
monwealth V.  Jacobson,  183  Mass.  242,  66  N.  E.  719,  67  L.  R  A.  935, 
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Jacobson  v.  Massachusetts,  197  U.  S.  11,  23,  25  Sup.  Ct.  358,  49  L.  Ed. 

643- 

In  Samuel  Bros.  &  Co.  v.  Hostetter  Co.,  ii8  Fed.  257, 260,  55  C.  C  A. 
Ill,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  said,  concern- 
ing the  defendant's  argument  that  no  one  preparation  could  possibly  be 
a  remedy  for  numerous  and  divers  ills,  and  that  the  preparation  was 
contraindicated  for  many  ailments  which  it  professed  to  cure : 

"The  court  will  not  attempt  a  minute  investigation  of  this  field  of  inquiry'. 
It  is  one  upon  which  the  experts  differ.  It  is  enough  to  advert  to  the  fact  that 
the  preparation  purports  to  be  a  general  tonic,  and  as  such  efficacious  in  restor- 
ing strength  to  those  weakened  by  various  ailments,  and  that  it  has  become 
widely  known  and  largely  manufactured  and  used,  and  that  It  has  a  c*om- 
mercial  value.  See  Hostetter  Ck>.  v.  Ck>nron  (C.  C.)  Ill  Fed.  737,  and  cases 
there  cited.  The  argument  that  it  is  a  quack  medicine,  and  that  it  is  injuri- 
ous to  the  human  system,  and  is  contraindicated  for  some  of  the  ailments 
which  it  purports  to  cure,  comes  with  ill  grace  from  those  wbo  imitate  it  as 
closely  as  they  may  without  possessing  a  complete  knowledge  of  its  formula, 
and  by  unfair  trade  sell  the  simulated  article  as  and  for  the  genuine." 

The  defendant  has  failed  to  prove  misrepresentation  as  to  the  in- 
gredients; and  it  is  a  somewhat  novel  and  serious  question  of  law 
whether  the  representation  as  to  curative  power  can  be  regarded,  in  view 
of  the  decisions  to  which  we  have  referred,  as  a  representation  whose 
truth  may  be  inquired  into.  I  should  be  very  loth,  however,  to  adopt  a 
rule  that  in  determining  whether  a  complainant  comes  into  court  with 
clean  hands  we  should  draw  a  technical  line  between  representations  of 
pure  fact,  such  as  the  ingredients  of  a  medicine,  and  representations  as 
to  the  curative  power  of  the  contents  of  a  bottle,  and  classify  the  latter 
as  representations  of  opinion,  the  falsity  of  which  is  practically  incapable 
of  proof.  It  is  quite  probable,  however,  that,  in  the  administration  of 
•equity,  the  courts  would  refuse  to  permit  a  fraudulent  imitator  to  raise 
the  defense  of  false  opinion  as  distinguished  from  misrepresentation  of 
pure  fact. 

The  questions  which  have  been  presented  and  which  are  suggested  up- 
on this  motion  for  a  preliminary  injunction  are  too  important  to  be  dis- 
posed of  without  careful  consideration  and  further  argument.  No  pos- 
sible view  of  the  case,  however,  can  render  it  inequitable  to  enjoin  the 
defendant  from  fraudulent  substitution.  The  refusal  by  a  court  of 
equity  of  relief  to  those  who  come  with  unclean  hands  is  not  for  the 
benefit  of  those  whose  hands  also  are  unclean.  It  sufficiently  appears 
that  the  complainant's  Moxie  is  a  harmless  beverage  for  which  there  is 
a  wide  demand.  Even  should  it  be  subsequently  proved  that,  in  order 
to  dispose  of  the  harmless  beverage,  false  claims  of  medicinal  virtue  had 
been  made,  the  rights  of  the  parties  may  be  best  preserved  until  final 
«  hearing  by  granting  a  preliminary  injunction.  A  similar  defense  of 
fraud  was  raised  in  this  circuit  before  Judge  Colt,  in  Moxie  Nerve  Food 
Co.  v.  Beach,  33  Fed.  248.  Though  the  opinion  does  not  refer  specifical- 
ly to  this  question,  it  was  distinctly  raised  by  the  affidavits;  nevertheless, 
a  preliminary  injunction  was  granted. 

The  motion  to  dismiss  is  denied. 

The  petition  for  a  preliminary  injunction  is  granted. 
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DUPBT  V.  GLUCOSE  SUGAR  REFINING  CO. 
(Circait  Court,  S.  D.  Iowa,  Davenport  DlTision.    October  H,  190S.) 

*  No.  a 

1.  CouBTS — Federal  Coubts — ^Following  State  Pbacticb. 

The  Btatutefl  of  a  state  re^ilating  practice,  and  the  construction  given 
them  by  the  highest  court  of  the  statQ,  are  binding  upon  federal  courts 
sitting  within  the  state  lu  actions  at  law. 

[Ed.  Note. — ^For  cases  in  pointy  see  vpl.  18,  Cent  Dig.  Courts,  {  057. 

State  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Hill  t. 
Hlte,  11  C.  C.  A.  71 ;  Wilson  v.  Perrin,  29  C.  C.  A.  553.] 

2.  Dismissal — Iowa  Statute — B^nal  Submission  of  Case  to  Jubt. 

Under  Code  Iowa,  fi  3764,  which  provides  that  an  action  may. be  dis- 
missed by  the  plaintiff  "before  the  final  submission  of  the  case  to  the 
Jury/'  where  on  motion  at  the  close  of  plaintiff's  evidence  the  judge 
directed  a  verdict  for  defendant,  and  one  of  the  jurors  designated  as 
foreman  was  in  the  act  of  signing  a  verdict  by  direction  of  the  court, 
the  case  had  been  finally  submitted,  and  an  announcement  of  dismissal 
then  made  came  too  late. 

[Ed.  Note.— For  cases  in  point,  see  voL  17»  Cent  Dig.  Dismissal  and 
Nonsuit,  S6  15,  16.] 

Ely  &  Bush,  for  plaintiff. 
Cook  &  Dodge,  for  defendant 

McPHERSON,  District  Judge.  This  is  an  action  for  a  personal 
injury.  At  the  close  of  plaintiff's  evidence  defendant  moved  for 
an  order  directing  the.  jury  to  find  for  the  defendant.  This  motion 
was  argued  at  length,  and  taken  under  advisement  by  the  court  until 
the  following  morning.  Then  in  the  presence  of  the  jury  and  coun- 
sel for  both  sides  the  court  at  some  length  gave  his  views  of  the  matter, 
and  concluded  with  the  following  statement : 

"In  my  Judgment  that  does  not  make  a  case,  *  •  •  and  for  these  rea- 
sons the  court  sustains  the  motion  and  directs  the  jury  to  find  and  sign  a 
verdict  for  the  defendant" 

The  court,  then  addressing  the  jury,  said  to  one  of  their  number: 

"Mr.  Morrison,  you  may  act  as  foreman.  Step  here  to  my  desk  and  sign 
the  verdict  for  the  defendant,  which  I  have  prepared." 

Mr.  Morrison,  one  of  the  jurors,  did  as  requested,  took  a  pen,  and 
was  affixing  his  signature  as  such  foreman  to  the  verdict  for  defend- 
ant. His  signature  was  partly  written,  when  plaintiff's  counsel  said, 
"We  dismiss  this  case."  Defendant's  counsel  objected  to  the  attempt- 
ed dismissal  as  coming  too  late.  While  that  was  going  on,  the  signa- 
ture of  the  foreman  was  completed  and  the  verdict  left  on  the  table  ^ 
of  the  presiding  judge.  Should  the  verdict  be  recorded  and  a  judg-  * 
ment  rendered  thereon,  or  should  there  be  an  order  of  dismissal  ? 

The  Iowa  practice  acts  and  the  construction  given  them  by  the  Iowa 
Supreme  Court  upon  matters  of  this  kind  are  binding  upon  this  court  in 
actions  at  law.  Central  Company  v.  Pullman  Company,  139  U.  S. 
24,  11  Sup.  Ct.  478,  35  L.  Ed.  55.  The  same  conclusion  has  been  an- 
nounced by  the  Circuit  Court  of  Appeals  for  this  circuit,  in  a  case 
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which  at  this  writing  I  cannot  cite.    The  Iowa  Code  of  1897,  §  3764, 
provides : 

"An  action  may  be  dismissed,  and  such  dismissal  shall  be  without  prejudice 
to  a  future  action:  (1)  By  the  plaintiff,  before  the  final  submission  of  the 
case  to  the  Jury,  or  to  the  court  when  the  trial  is  to  the  court'* 

Although  the  motion  was  tried  to  the  court,  full^  submitted,  and 
decided,  I  suppose  that  is  not  the  test.  The  question  is:  Was  the 
dismissal  asked  "before  the  final  submission  of  the  case  to  the  jury?" 
In  Hays  v.  Turner,  23  Iowa,  214,  it  was  decided  that  in  a  case  tried  to 
the  court  that  after  the  judge  read  his  findings  and  conclusions  of  law, 
and  was  about  to  render  judgment  accordin|;ly,  but  had  yet  not  so 
done,  that  it  was  too  late  for  plaintiff  to  dismiss,  over  defendant's  ob- 
jections. What  the  status  of  the  case  was  which  is  said  to  have  been 
"after  final  submission"  in  the  case  of  Mansfield  v.  Wilkerson,  26 
Iowa,  482,  does  not  appear. 

Belzor  v.  Logan,  32  Iowa,  322,  was  a  case  tried  to  a  referee.  He 
made  a  report.  Later  on  he  announced  that  he  had  his  second'  report 
ready,  and  would  file  it  when  his  fees  were  paid.  Thereupon  plain- 
tiff was  allowed,  over  defendant's  objections,  to  dismiss.  After  sub- 
mission the  court  allowed  plaintiff  to  amend,  and  then  later  on  to 
dismiss,  as  was  ruled  in  Jones  v.  Currier,  65  Iowa,  533,  22  N.  W.  663. 
But  this  was  because,  in  allowing  the  amendment,  it  was  as  though 
the  submission  was  set  aside.  Dunn  v.  Wolf,  81  Iowa,  688,  47  N.  W. 
887,  was  an  equity  case,  but  it  is  not  disclosed  what  was  the  status 
of  the  case  which  is  called  "after  final  submission." 

In  Harris  v.  Beam,  46  Iowa,  118,  the  request  for  dismissal  was 
closer  perhaps  in  point  of  time  to  a  final  submission  than  any  other 
case,  and  the  dismissal  was  allowed.  The  case  had  been  fully  argued 
to  the  jury.  The  court  in  substance  instructed  the  jury  that  the  plain- 
tiff had  oflfered  no  evidence  that  he  was  the  owner  of  the  claim  sued 
on,  and  that  the  verdict  must  be  for  the  defendant.  At  that  point 
plaintiff  offered  to  dismiss,  which  was  allowed,  and  the  Supreme  Court 
affirmed  the  order.    In  the  opinion  it  is  said : 

"A  cause  is  not  fully  submitted  to  the  Jury  when  the  last  word  of  the 
charge  Is  read.  In  practice,  the  Jury  are  directed  by  the  court  to  retire  in 
charge  of  a  sworn  officer  to  consider  of  their  verdict,  or  to  enter  upon  the 
consideration  of  the  case  without  retiring.  This  direction  by  the  court  to 
the  jury  to  enter  upon  the  consideration  of  the  case  may  fairly  be  regarded 
as  the  moment  when  the  final  submission  of  the  case  occurs.  An  attorney 
cannot  always  tell  whether  he  can  safely  submit  his  cause  to  the  Jury  upon 
the  evidence  introduced  until  he  hears  the  charge  of  the  court  If,  in  bis 
judgment,  the  charge  is  so  adverse  to  him  that  he  cannot  safely  trust  his 
case  in  the  hands  of  the  Jury,  he  ought,  at  that  moment,  to  be  permitted  to 
dismiss  without  prejudice  to  a  future  action.  The  statute,  in  our  Judgment, 
does  not  deny  him  the  right" 

If  the  jury  had  left  their  seats  for  their  room  for  deliberation,  it  is 
dear  that  there  would  have  been  a  "final  submission."  In  the  case 
at  bar  the  jury  was  not  allowed  to  go  to  a  room.  On  their  part  there 
was  to  be  no  deliberation.  Plaintiff's  counsel  heard  the  reasons  given 
by  the  court  why  in  his  opinion  no  case  had  been  made.  He  then 
heard  the  direction  to  one  of  the  jurors  to  sign  the  verdict.     He  saw 
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the  foreman  walk  forward  to  sign.  And  then,  when  the  foreman  was 
signing,  for  the  first  time  suggested  a  purpose  to  dismiss.  And  in  the 
case  at  bar  I  can  see  no  diflference  between  what  in  fact  was  going  on 
and  if  the  jury  had  among  themselves  in  the  jury  box,  or  in  a  room, 
had  directed  the  foreman  to  sign  and  he  was  in  the  act  of  signing  when 
the  dismissal  was  moved. 

In  Harris  v.  Beam  there  was  no  motion  to  direct  a  verdict.  The 
jury  was  to  retire.  In  Livingston  v.  McDonald,  121  Iowa,  160-175, 
89  Am.  Dec.  5G3,  practically  the  same  holding  was  made  as  in  Harris 
V.  Beam.  In  Railroad  v.  Estes,  71  Iowa,  603,  33  N.  W.  124,  the  case 
had  been  fully  tried  to  the  court,  and  the  court  annotmced  his  con- 
clusions. Then  the  plaintiff  asked  for  a  dismissal,  which  after  much 
contention,  and  rulings  made  and  then  vacated,  was  refused.  And 
the  case  was  affirmed. 

I  fail  to  see  what  more  there  was  to  be  done  in  the  case  at  bar,  ex- 
cept for  the  jury  or  some  one  for  them  to  announce  the  verdict  they 
were  directed  to  return ;  and,  that  being  so,  I  believe  the  case  had  been 
finally  submitted  when  the  motion  to  dismiss  was  made.  It  was  then 
too  late. 


UNITED  STATES  v.  NATIONAL  BANK  OF  REPUBLIC.  SAME  ▼. 
NATIONAL  BANK  OF  COMMONWEALTH.  SAME  ▼.  NA- 
TIONAL EXCH.  BANK. 

(Circuit  Court,  D.  Massachusetts.    May  26,  1002.) 

Nob.  1,189,  1,190,  1,19L 

Bills  and  Notes — Fobged  Indorsement — Recovebt  op  Patubnts — ^Pleading. 
In  an  action  to  recover  money  paid  by  plaintiff  to  defendant  on  a 
chedc  bearing  a  forged  indorsement  of  the  name  of  the  payee,  as  money 
belonging  to  plaintiff  paid  out  through  mistake  and  without  considera- 
tion, delay  in  notifying  defendant  of  the  forgery,  if  such  as  to  defeat 
recovery,  is  matter  of  defense,  and  need  not  be  negatived  in  the  declara- 
tion, nor  is  an  allegation  of  demand  necessary. 

At  Law.    On  demurrer  to  declarations. 

The  United  States  Attorney. 
Charles  K.  Cobb,  for  defendants. 

LOWELL,  Circuit  Judge.  The  plamtifTs  declaration  contains 
many  counts  arranged  in  pairs.  The  pairs  are  precisely  similar  ex- 
cept for  the  dates  of  the  checks  therein  described.  The  first  pair  of 
counts  reads  as  follows: 

**Count  1.  And  the  plaintiffs  say  that  the  Pension  Agent  of  the  plaintiffs 
at  Boston,  in  said  district,  lawfully  issued  a  certain  check  drawn  on  the 
assistant  treasurer  of  the  plaintiffs  at  said  Boston,  payable  to  the  order  of 
Mabala  B.  Jaques,  a  copy  whereof,  with  the  indorsements  thereon,  is  hereto 
annexed,  marked  'A' ;  that  a  signature  purporting  to  be  the  true  and  genuine 
signature  of  the  said  Jaques  was  afterwards  indorsed  thereon;  that  said 
signature  in  fact  was  not  the  true  and  genuine  signature  of  the  said  Jaques. 
but  was  false,  forged,  and  counterfeit:  that  the  defendant  indorsed  said 
check  bearing  said  false,  forged,  and  counterfeit  signature,  and  presented  it 
for  payment  to  the  said  assistant  treasurer,  who  paid  the  amount  of  the 
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same  to  the  defendant    And  the  plaintiffs  say  the  defendant  owes  them  the 
amount  of  said  cheek. 

"Gount  Z  And  the  plaintiffs  say  that  the  defendant  owes  them  the  sum  of 
136,  received  by  the  defendant  to  the  use  of  the  plaintiffs." 

To  this  declaration  the  defendant  demurred  on  the  following 
grounds : 

"(1)  That  said  count  does  not  state  a  legal  cause  of  action. 

"(2)  That  no  demand  is  alleged  on  the  defendant  for  the  amount  of  the 
check  therein  specified. 

"(3)  That  no  notice  was  given  to  the  defendant  that  said  check  bore  a 
fal!^.  forged,  and  counterfeit  signature. 

*'(4)  That  no  reason  is  all^^ed  for  not  making  such  demand  or  giving  the 
defendant  such  notice. 

"(5)  That  the  defendant  had,  up  to  the  time  of  the  bringing  of  the  suit, 
any  knowledge  that  said  check  bore  false,  forged,  and  counterfeit  signature." 

Assuming,  for  the  sake  of  the  argument,  that  undue  delay  on  the 
part  of  the  plaintiff  in  notifying  the  defendant  of  the  forgery  will  de- 
feat the  plaintiflf's  right  to  recover,  this  court  has  to  decide  if  that  de- 
lay must  be  negatived  in  the  declaration  or  should  be  set  up  by  way  of 
defense  in  the  answer.  The  first  count  of  the  declaration  says  nothing 
about  the  matter  one  way  or  the  other.  That  undue  delay  is  matter  of 
defense  is  pretty  plain.  The  plaintiff's  right  of  action  arises  from  the 
mere  retention  by  the  defendant  of  money  which,  in  justice,  does  not 
belong  to  the  latter.  "Money  thus  paid  under  a  mistake  of  fact  is 
recoverable,  because  it  is  paid  without  any  actual  con^deration,  and 
cannot  equitably  be  retained."  U.  S.  v.  Park  Bank  (D.  C.).6  Fed. 
852,  853.  It  has  been  decided  that  no  allegation  of  demand  upon  the 
defendant  is  necessary  to  a  right  of  action.  Sturgis  v.  Preston,  134 
Mass.  372;  Dill  v.  Wareham,  7  Mete.  438.  In  United  States  v.  Clin- 
ton  Bank  (C.  C.)  28  Fed.  357,  it  appears  that  the  defense  was  set  up  in 
the  answer.  The  demurrer,  so  far  as  it  applies  to  the  first  count  of 
the  declaration,  must  therefore  be  overruled.  The  second  count  is 
plainly  good. 

Demurrer  overruled. 


UNITED  STATES  v.  NATIONAL  BXCH.  BANK  OF  BOSTON  et  aL 

(Circuit  Court,  D.  Massachusetts.    October  2,  1905.) 

No.  1,191. 

Bms  AKD  Notes — ^Fqbobd  Indobsement— Rxoovebt  of  Patmsivts — Deienseb. 

Where  plaintiff  by  honest  mistake  paid  money  to  defendant  upon  a 
check  bearing  a  forged  Indorsement,  mere  delay  In  notifying  defendant 
of  the  discovery  of  the  forgery,  although  unnecessary  and  unreasonable, 
will  not  defeat  the  right  to  recover  back  the  money  paid.  In  the  absence 
of  evidence  that  the  delay  has  worked  damage  to  defendant 

[Ed.  Note.— For  cases  In  point,  see  voL  7,  Cent  Dig.  Bills  and  Notes, 
1 1273.] 

At  Law. 

The  United  States  Attorney, 
Charles  K.  Cobb,  for  defendants. 
141  r.— 14 
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LOWELL,  Circuit  Judge.  This  was  a  suit  at  law  to  recover  back 
money  paid  by  the  plaintiff  to  the  defendant  upon  a  pension  check 
bearing  a  forged  indorsement.  By  the  agreed  statement  of  facts  it 
appears  that  the  checks  were  issued  quarterly  by  the  United  States 
Pension  Agent  at  Boston  between  1884  and  1897.  Some  of  the  per- 
sons to  whose  order  the  checks  were  drawn  were  then  dead.  Others 
were  remarried  widows  not  entitled  to  a  pension.  On  June  18,  1897, 
the  special  examiner  of  the  Pension  Bureau  reported  to  tlie  Bureau 
that  the  indorsements  of  some  of  the  checks  in  suit  were  probably 
forged  by  Munson.  On  December  18,  1897,  notice  of  these  forgeries 
was  given  to  the  defendant  by  the  United  States  attorney  at  Provi- 
dence, and  the  defendant  was  informed  that  at  a  proper  time  reclama- 
tion would  be  made  upon  it.  At  various  dates  between  February  19  and 
May  28,  1898,  the  indorsements  upon  the  other  checks  were  discov- 
ered to  be  forgeries.  On  July  22,  the  United  States  attorney  made 
demand  upon  the  defendant.  The  writ  was  dated  August  27,  1901. 
The  defendant's  amended  answer  set  up  that  the  suit  was  not  brought 
within  a  reasonable  time  after  payment  of  the  checks  to  the  defendant ; 
that  notice  of  the  forgeries  was  not  given  within  reasonable  time  after 
their  discovery ;  and  that  if  the  plaintiff  had  not  been  negligent  in  the 
discovery,  or  had  promptly  given  notice  thereof,  the  defendant  would 
have  been  able  to  reimburse  itself  for  money  paid  out  by  it.  No  evi- 
dence appears  of  the  last  allegation,  except  that  above  stated. 

One  who  has  paid  money  to  another  upon  a  check  bearing  a  forged 
indorsement  may  ordinarily  recover  back  the  money  paid,  even  though 
the  other  be  an  innocent  holder  of  the  check  for  value.  As  a  general 
proposition,  this  is  not  disputed.  But  recovery  cannot  be  had,  where 
it  would  be  inequitable,  and  especially  where  the  negligence  of  the 
plaintiff  in  making  the  payment,  or  his  delay  after  discovering  the 
forgery  in  notifying  the  defendant,  has  damaged  the  latter.  The  de- 
fendant here  relies  upon  the  plaintiff's  delay  in  giving  notice  of  the 
forgery  after  its  discovery.  In  dealing  with  commercial  paper,  the 
rights  of  the  United  States  are  in  these  respects  like  the  fights  of  any 
other  litigant.  The  delay  was  considerable,  from  t^o  to  six  months.  No 
reason  for  it  is  shown,  and  it  must  be  taken  to  be  unjustified.  This, 
therefore,  is  the  question  presented  for  decision:  If  A.,  by  honest 
mistake,  pays  money  to  B.  upon  a  check  bearing  a  forged  indorsement, 
and  then  unnecessarily  and  unreasonably  delays  to  notify  B.  of  the  dis- 
covery of  the  forgery,  can  he  recover  back  from  B.  the  money  paid, 
in  the  absence  of  evidence  that  the  delay  has  worked  damage  to  B.  ? 

Upon  the  whole,  the  authorities  answer  this  question  in  the  affirm- 
ative. Daniel  on  Neg.  Inst.  (4th  Ed.)  par.  1372 ;  Oppenheim  v.  West 
Side  Bank  (Sup.)  50  N.  Y.  Supp.  148, 152 ;  Bank  of  Commerce  v.  Me- 
chanics' Bank,  55  N.  Y.  211,  215,  14  Am.  Rep.  232;  Kingston  Bank  v. 
Eltinge.  40  N.  Y.  391,  396, 100  Am.  Dec.  516 ;  Mayer  v.  Mayor  of  N.  Y., 
G3  N.  Y.  455 ;  Iron  City  Bank  v.  Ft.  Pitt  Bank,  159  Pa.  46,  52,  28  Atl. 
195,  23  L.  R.  A.  615;  Third  Bank  v.  Allen,  59  Mo.  310;  Koontz  v. 
Central  Bank,  51  Mo.  275;  U.  S.  v.  Park  Bank  (C.  C.)  6  Fed.  852. 
In  most  of  the  cases  cited  to  support  the  defendant's  contention  (see 
U.  S.  V.  Cooke,  Fed.  Cas.  No.  14,855 ;  U.  S.  v.  Cent.  Bank  [D.  C]  6 
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Fed.  134;  U.  S.  v.  Clinton  Bank  [C.  Ci]  28  Fed.  357;  U.  S.  v.  Ex- 
change Bank  [C.  C]  45  Fed.  163),  there  was  little  consideration  of  the 
case  of  delay  without  resulting  damage,  as  distinguished  from  that 
of  delay  with  damage  shown  or  reasonably  inferred.  Pa)mient  by  mis- 
take is  the  basis  of  the  plaintiff's  recovery.  The  right  based  on  the 
mistake  is  effectual,  unless  the  plaintiff  is  estopped  to  assert  it.  Negli- 
gence without  resulting  damage  does  not  create  an  estoppel.  While 
delay  is  irritating,  while  in  some  cases  it  may  give  rise  to  a  presumption 
of  fact  that  damage  has  ensued,  yet,  unless  some  damage  to  the  defend- 
ant is  shown,  mere  delay  is  insufficient  to  defeat  the  plaintiff's  recovery. 
In  the  case  at  bar  damage  is  alleged,  but  the  agreed  facts  contain  no 
evidence  to  support  the  allegation. 

Judgment  to  be  entered  for  the  plaintiff. 


BUFFALO  SANDSTONE  BRICK  CO.  ▼.  AMERICAN  SANDSTONE  BRICK 

MACHINERY  CO. 

(Circuit  Court,  W.  D.  New  York.    October  17.  1905.) 

No.  106. 

COBP0RATI0N8 — SUTT  AGAINST   IN   ANOTHER    STATE — JUBISDIOTION. 

A  court  of  New  York  cannot  acquire  jurisdiction  of  a  foreign  cor- 
poration, which  is  not  doing  bnaliless  In  the  state,  by  seryice  of  snmmons 
on  Its  president,  who  is  in  the  state  on  private  business,  even  though 
the  corporation  had  previously  done  business  in « the  state,  and  the  presi- 
dent, when  served,  had  incidentally  called  upon  the  plaintiff  in  relation 
to  a  contract  growing  out  of  such  business,  but  which  had  been  com- 
pleted. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations, 
I  2613.] 

On  Motion  to  Quash  Service  of  Summons. 

Charles  B.  Wheeler,  for  plaintiff. 
Clinton  &  Clinton,  for  defendant. 

HAZEL,  District  Judge.  Motion  to  quash  the  service  of  a  sum- 
mons, in  an  action  instituted  in  the  Supreme  Court  of  the  state  of  New 
York  and  afterward  regularly  removed  to  this  court,  upon  the  ground 
that  the  defendant,  a  Michigan  corporation,  was  not  engaged  in  busi- 
ness within  the  state  of  New  York,  and  that  its  president,  when  served 
with  the  summons,  was  only  casually  within  the  jurisdiction  of  the 
court.  This  court  has  examined  the  questions  involved  and  reached 
the  conclusion  that  the  defendant  was  not  engaged  in  general  or  spe- 
cial business  in  this  state  at  the  time  the  service  of  the  summons 
was  had  upon  its  representative,  who  was  temporarily  in  the  state. 
The  adjudications  to  which  attention  has  been  directed  by  counsel 
for  plaintiff  have  been  examined,  and  I  am  satisfied  that  the  visit  of 
the  president  of  the  defendant  to  ascertain  the  nature  of  plaintiff's 
complaint  in  relation  to  the  machinery  installed  pursuant  to  contract 
did  not  thereby  confer  jurisdiction  upon  this  court.    Assuming,  but 
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not  deciding,  that  the  defendant  had  actually  been  engaged  in  business 
in  this  state  before  the  service  of  the  summons,  during  the  time  that 
the  machinery  was  installed,  it  nevertheless  clearly  appears  that  the 
contract  mentioned  in  the  complaint  was  completed,  and  that  the  de- 
fendant had  ceased  to  do  any  further  business  in  this  state.  The  prin- 
ciple of  Conley  v.  Alkali  Works,  190  U.  S.  406,  23  Sup.  Ct  728,  47 
L.  Ed.  1113,  is  thought  to  apply .^ 

The  place  where  the  contract  was  made  is  questioned.  That  it  was 
completed  in  Michigan,  where  the  defendant  corporation  was  dom- 
iciled, is  undeniable;  and,  even  though  the  negotiations  for  entering 
•  into  it  were  had  in  this  state,  it  nevertheless  was  actually  completed 
in  the  state  of  Michigan,  the  place  where  it  was  finally  accepted  by 
the  defendant.  Shelby  Steel  Tube  Co.  v.  Burgess  Gun  Co.,  8  App. 
Div.  444,  40  N.  Y.  Supp.  871. 

The  point  that  jurisdiction  was  obtained,  on  the  ground  that  an 
authorized  agent  of  the  defendant  was  engaged  in  a  special  transac- 
tion at  the  time  of  the  service  of  the  summons,  is  not  maintainable. 
As  already  indicated,  the  affidavits  of  the  defendant  in  support  of  the 
motion  under  consideration  show  that  Mr.  Ewen,  the  president  of  the 
defendant,  was  traveling  in  this  state  upon  personal  business,  and 
stopped  off  at  Buffalo,  where  plaintiff's  office  was  located,  to  ascer- 
tain the  nature  of  the  asserted  complaint  that  the  contract  had  been 
violated  by  the  defendant,  and  to  offer  suggestions  in  relation  to  the 
machinery  claimed  to  have  been  defectively  constructed.  In  these 
circumstances,  upon  principle  and  authority,  the  service  of  the  sum- 
mons upon  the  president  of  the  defendant  corporation  was  unques- 
tionably insufficient,  and  such  service  cannot  be  recognized  as  valid 
by  the  courts  of  this  state.  Goldey  v.  Morning  News,  156  U.  S.  518, 
15  Sup.  Ct.  659,  39  L.  Ed.  517;  Loudon  Machinery  Co.  v.  American 
Malleable  Iron  Co.  (C.  C.)  127  Fed.  1008 ;  Wabash  Western  Railway 
Co.  V.  Brow,  164  U.  S.  276,  17  Sup.  Ct.  126,  41  L.  Ed.  431 ;  Barrow 
S.  S.  Co.  V.  Kane,  170  U.  S.  100,  18  Sup.  Ct.  526,  42  L.  Ed.  964;  St. 
Clair  V.  Cox,  106  U.  S.  350,  1  Sup.  Ct.  354,  27  L.  Ed.  222;  Conley 
V.  Alkali  Works,  supra;  Cady  v.  Associated  Colonists  (C.  C.)  119 
Fed.  420;  Frawley,  Bundy  &  Wilcox  v.  Pennsylvania  Casualty  Co. 
(C.  C.)  124  Fed.  259 ;  Central  Grain  &  Stock  Exch.  v.  Board  of  Trade, 
125  Fed.  463,  60  C.  C.  A.  299;  Johnson  v.  Computing  Scale  Co.  (C. 
C.)  139  Fed.  339. 

Hence  jurisdiction  is  not  acquired  over  the  defendant,  it  not  having 
surrendered  itself  to  the  jurisdiction  of  either  the  state  court  or  ol 
this  court,  and  the  service  of  the  summons  must  be  set  aside.  So 
ordered. 
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BATES  MFG.  CO.  v.  THE  BATES  MACH.  CO. 
(Circuit  Court,  Dl  New  Jersey.    October  24,  1905.) 

1  Tkade-Mabks — Unfaib  Competition — Use  of  Name. 

In  the  absence  of  contract,  fraud,  or  Tacts  raising  an  estoppel,  the 
fact  that  a  person  assists  in  forming  a  corporation  in  the  name  of  which 
his  own  name  is  used  does  ndt  preclude  the  use  of  his  name  as  a  part 
of  that  of  another  corporation  in  which  he  subsequently  becomes  In- 
terested, although  it  is  organized  to  engage  in  competing  business. 

[Ed.  Note.— For  cases  In  point,  see  vol.  40,  Cent  Dig.  Trade-Marks 
and  Trade-Names,  t  84. 

Unfair  competition,  see  notes  to  Scheuer  ▼.  Miller,  20  0.  CL  A.  1C5; 
Lare  y.  Harper  &  Bros.,  80  C.  C.  A.  876.] 
2.  Same — Imitation  of  Packages — Injunction. 

A  manufacturer  will  be  enjoined  from  so  dressing  his  goods  for  the 
market  that  they  are  likely  to  be  mistaken  by  purchasers  for  the  goods 
of  a  competitor  earlier  in  the  business. 

[Ed.  Note.--For  cases  in  point,  see  vol.  4a,  Cent  Dig;  Trade-Marks 
and  Trade-Names,  H  73,  74,  83.] 

In  Equity.     On  motion  for  preliminary  injunction. 

Frank  L.  Dyer,  Delos  Holden,  and  Melville  Church,  for  complainant. 
Alfred  B.  Carhart,  for  defendant 

LANNING,  District  Judge.  The  complainant  seeks  a  preliminary 
injunction  restraining  the  defendant:  First,  from  using  the  name 
"Bates"  in  connection  with  the  sale  of  automatic  hand-numbering  ma- 
chines ;  and,  second,  from  imitating  the  labels  on  the  boxes  in  which  the 
complainant's  machines  are  packed  and  placed  upon  the  market.  The 
proofs  show  that  in  1890  Edwin  G.  Bates  and  Samuel  Insull  caused 
the  complainant  company  to  be  organized  under  the  laws  of  the  state 
of  New  York,  for  the  manufacture  and  sale  of  numbering  machines 
under  the  patents,  inventions,  and  processes  theretofore  secured  by 
Bates.  Bates  thereupon  assigned  his  patents  to  the  corporation,  taking 
a  part  of  its  capital  stock  in  consideration  therefor.  The  company 
started  its  business  with  Bates  as  its  general  manager.  For  reasons 
hinted  at  in  the  proofs,  but  not  clearly  shown.  Bates  in  1895  sold  out  his 
stock  and  withdrew  from  the  corporation.  He  thereupon  began  the 
manufacture  and  sale  of  numbering  machines  on  his  own  account,  and 
seems  to  have  slowly  built  up  a  business  until  some  time  in  1899,  when 
he  caused  the  defendant  company  to  be  organized  under  the  laws  of  New 
Jersey.  It  appears  that  the  defendant  company  in  1904  put  upon  the 
market  a  new  hand-numbering  machine  known  as  "Model  No.  49." 
This  machine  came  into  direct  competition  with  certain  of  the  machines 
of  the  complainant.  The  complainant  now  contends  that  the  defendant 
has  no  right  to  use  the  name  "Bates"  in  connection  with  the  sale  of  auto- 
matic hand-numbering  machines.  This  contention  is  founded  on  the 
assertion  that  Edwin  G.  Bates,  when  he  became  a  party  to  the  organiza- 
tion of  the  complainant  company  in  1890,  assigned  to  the  corporation 
the  sole  and  exclusive  right  to  the  use  of  his  name  in  the  manufacture 
and  sale  of  hand-numbering  machines.      But  in  the  proofs  submitted  by 
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the  defendant  company  this  assertion  is  denied.  A  written  agreement 
fexecuted  by  Edwin  G.  Bates  and  Samuel  InsuU  on  September  13,  1890, 
is  in  evidence,  but  there  is  nothing  in  it  to  support  the  contention.  If 
Bates  transferred  to  the  complainant  company  the  exclusive  right  to  use 
his  name  in  the  business  above  referred  to,  it  must  have  been  by  some 
method  not  clearly  disclosed  in  the  proofs. 

In  Howe  Scale  Co.  v.  Wyckoff,  Seamans,  etc.,  198  U.  S.,  at  page  140, 
25  Sup.  Ct.  614,  49  L.  Ed.  972,  it  was  said : 

**We  hold  that,  in  the  absence  of  contract,  fraud,  or  estoppel,  any  man  may 
use  his  own  name  in  all  legitimate  ways,  and  as  the  whole  or  a  part  of  a 
corporate  name." 

In  that  case  the  Circuit  Court  for  the  District  of  Vermont  enjoined 
the  defendant  company  from  the  use  of  the  word  "Remington,"  or  the 
term  "Rem-Sho,"  as  the  name  or  a  part  of  the  name  of  any  typewriting 
machine  whatever  manufactured  by  the  Remington-Sholes  Company. 
The  Circuit  Court  of  Appeals  of  the  Second  Circuit  considered  the  in- 
junction too  broad,  and  limited  it  by  enjoining  the  defendant  from  the 
use  of  the  name  "Remington."  The  Supreme  Court  reversed  even 
this  modified  decree  and  directed  the  bill  to  be  dismissed,  and  in  the 
course  of  the  argument  Chief  Justice  Fuller,  after  reviewing  the  author- 
ities, said : 

"Doubtless  the  Remingtons  and  Sholes,  in  using  the  name  *Remlngton- 
Sholes/  desired  to  avail  themselves  of  the  general  family  reputation  at- 
tached to  the  two  names,  but  that  does  not  in  itself  justify  the  assumption 
that  their  purpose  was  to  confuse  tRelr  machines  with  complainant's ;  or  that 
the  use  of  that  name  was  in  itself  calculated  .to  deceive.  Remin^on  and 
Sholee  were  Interested  in  the  old  company,  and  Remington  continued  as 
general  manager  of  the  new  company.  Neither  of  them  was  paid  for  the  use 
of  his  name,  and  neither  of  them  had  parted  with  the  right  to  that  use. 
Having  the  right  to  that  use,  courts  w^ill  not  interfere  where  the  only  con- 
fusion, if  any,  results  from  a  similarity  of  the  names  and  not  from  the  man- 
ner of  the  use.  The  essence  of  the  wrong  in  unfair  competition  consists  in 
the  sale  of  the  goods  of  one  manufacturer  or  vendor  for  those  of  another, 
and,  if  defendant  so  conducts  his  business  as  not  to  palm  off  its  goods  as 
those  of  complainant,  the  action  fails." 

As  the  case  now  before  me  stands,  there  can  be  no  preliminary  in- 
junction restraining  the  defendant  company  from  using  the  word 
"Bates"  in  connection  with  the  manufacture  and  sale  of  hand-numbering 
machines.  Whether  the  complainant  is  entitled  to  relief  by  injunction 
must  be  determined  only  upon  full  proofs  on  final  hearing. 

But  the  complainant  is  clearly  entitled  to  the  relief  sought  on  the 
second  ground  mentioned  in  its  prayer  for  relief,  namely,  that  the  de- 
fendant be  enjoined  from  imitating  the  labels  on  the  complainant's  box- 
es. The  complainant's  hand-numbering  machines  have  long  been  put  up 
in  small  rectangular  boxes,  upon  the  outer  surfaces  of  which  are  pasted 
labels  setting  forth  matters  supposed  to  be  of  interest  to  the  purchasers 
of  the  machines.  On  one  end  of  each  of  these  boxes  is  a  label  with  the 
title  "A  Few  Don'ts."  The  first  two  words  "A  few"  are  in  small  capital 
letters ;  the  last  word  "Don'ts"  is  in  large  capital  letters.  Under  this 
title  are  seven  sentences,  each  of  which  commences  with  the  word 
"Don't"  in  heavy  type.  The  first  sentence  is:  "Don't  use  rubber  stamp 
ink  upon  pad  of  this  machine."    The  defendant's  machines  are  likewise 
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packed  in  small  rectangular  boxes  upon  the  outer  surfaces  of  which  are 
pasted  labels  containing  matters  supposed  to  be  of  value  to  purchasers. 
On  one  end  of  each  of  the  defendant's  boxes  is  a  label,  at  the  top  of 
whi^ch  is  the  title  "A  Few  Don'ts."  The  words  *'A  few"  are  in  small 
capital  letters,  and  the  word  "Don'ts"  is  in  large  capital  letters.  Under 
the  title  are  seven  sentences  each  commencing  with  the  word  "Don't"  in 
heavy  type.  Four  of  these  seven  sentences  are  literally  the  same  as  those 
used  upon  the  complainant's  boxes.  The  other  three  are  substantially 
the  same.  The  labels  on  the  complainant's  boxes  also  contain 
a  series  of  "Useful  Hints"  concerning  the  use  of  the  complain- 
ant's machine,  while  on  the  defendant's  boxes  is  a  series  of  "Important 
Suggestions"  concerning  the  use  of  the  defendant's  machine.  The 
substance  of  these  "Important  Suggestions"  on  the  defendant's  boxes  is 
the  same  as  that  of  the  "Useful  Hints"  on  the  complainant's  boxes.  In- 
deed, in  many  respects  the  language  is  the  same.  Other  striking  sim- 
ilarities between  the  labels  upon  the  boxes  of  the  complainant  and  the  de- 
fendant might  be  pointed  out.  I  am  satisfied  that  the  defendant  should 
not  be  permitted  to  use  these  labels  in  marketing  its  machine  known 
as  "Model  No.  49."  They  are  calculated  to  induce  the  purchasing 
public  to  believe  that  the  defendant's  machine  known  as  "Model 
No.  49"  is  a  product  of  the  complainant  company. 

There  will  be  a  preliminary  injunction  restraining  the  defendant  from 
using,  in  connection  with  the  sales  of  its  machine  known  as  "Model 
No.  49,"  any  label  containing  a  reproduction  in  whole  or  in  part  of  the 
language  heretofore  used  by  the  complainant  company  upon  its  labels. 
The  exact  form  of  the  order  for  injunction  will  be  settled  on  notice. 


THE  NIMROD.* 
(District  Ck>urt,  S.  D.  Alabama.    April  4,  1905.) 

1.  8au9— Article  to  bs  Manufactubed— Implied  Wabbanty  of  Fitness. 

Where  a  manufacturer  contracts  to  supply  an  article  which  he  manu- 
factures, to  be  applied  to  a  particular  purpose  known  to  liim,  so  that 
the  buyer  necessarily  trusts  to  the  judgment  and  skill  of  the  manu- 
facturer, there  is  an  implied  warranty  that  it  shall  be  reasonably  fit  for 
the  desired  purpose,  and  the  seller  is  liable  for  any  latent  defect,  not 
disclosed  to  the  purchaser,  either  in  material  or  workmanship. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  88  772, 
774.] 

Contracts  for  sale  of  things  to  be  produced  or  manufactured,  see  note  to 
Star  Brewery  Co.  ▼.  Horst,  58  O.  C  A.  363.] 

Z  Same — Steam  BonxB  fob  Tuo. 

Where  a  contract  to  manufacture  a  boiler  for  a  tug  provided  that  it 
should  be  satisfactory  to  the  engineer,  the  fact  that  the  boiler  was  re- 
ceived by  him  and  put  in  the  tug  does  not  necessarily  constitute  an  ac- 
ceptance, nor  exclude  the  Implied  warranty  of  fitness  by  the  manu- 
facturer with  respect  to  defects  which  were  discoverable  only  by  actual 
use. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  H  772-774, 
8iaj 

Z,  Same— Bbeach  of  Wabba2«tt— Measube  of  Damages. 

The  measure  of  damages  for  breach  of  the  implied  warranty  of  ths 
manufacturer  of  the  fitness  of  *  boiler  built  for  a  tug  and  placed  therein 


•Affirmed  In  Circuit  Court  of  Appeals,   141  Fed.  834. 
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10  the  cost  of  making  It  sound  and  fit  for  the  purpose  for  which  it  was 
Intended,  and  compensation  for  the  lose  of  the  use  of  the  tug  while  the 
work  was  being  done,  which  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  {{  1284- 
1290.] 

4.  Pabtibs — ^AcnoN  on  Contbact — ^Use  of  Fictitious  Namb. 

Where  the  Indlyldual  owners  of  a  tug  operated  the  same  under  the 
name  of  the  "Tow  Boat  Ck>mpany,"  and  in  such  name  contracted  for  a 
boiler  to  be  built  and  placed  therein,  but  there  was  in  fact  no  corporation 
by  that  name,  a  claim  for  damages  for  breach  of  the  manufacturer's 
warranty  of  the  boiler  is  properly  prosecuted  in  the  naime  of  the  owners 
as  individuals. 

In  Admiralty.  Suit  to  recover  balance  due  on  a  contract  for  a  boiler 
for  a  tug,  and  cross-libel  for  damages. 

Gregory  L.  &  H.  T.  Smith,  for  libelant 
Pillans^  Hanaw  &  Pillans,  for  claimant. 

TOULMIN,  District  Judge.  1.  Where  a  manufacturer  contracts  to 
supply  an  article  which  he  manufactures,  to  be  applied  to  a  particular 
purpose  known  to  him,  so  that  the  buyer  necessarily  trusts  to  the  judg- 
ment and  skill  of  the  manufacturer,  there  is  an  implied  warranty  that  it 
shall  be  reasonably  fit  for  the  desired  purpose.  This  implies  that  the 
material  and  worlonanship  shall  be  good,  and  the  vendor  is  liable  in  such 
case  for  any  latent  defect  not  disclosed  to  the  purchaser  arising  from  the 
manner  in  which  the  article  was  manufactured.  2  Benj.  Sales.  988- 
993 ;  Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  163 ;  Snow  v.  Scho- 
macker  Mfg.  Co.,  69  Ala.  Ill,  44  Am.  Rep.  509 ;  15  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  1223,  1231;  Kellogg  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108,  3  Sup.  Ct.  537,  28  L.  Ed.  86 ;  Nashua  Iron  &  Steel  Co.  v. 
Brush,  91  Fed.  213,  33  C.  C.  A.  456;  Gage  v.  Carpenter,  107  Fed.  886, 
47  C  C.  A.  39 ;  Pullman  Car  Co.  v.  Metropolitan  Ry.  Co.,  157  U.  S. 
108,  15  Sup.  Ct.  503,  39  L.  Ed.  632. 

2.  Where  a  contract  provides  that  work  is  to  be  done  under  the  di- 
rection and  supervision  of  an  engineer  or  other  person,  whose  determina- 
tion shall  be  conclusive  upon  the  parties,  both  parties  are  bound  unless 
there  is  fraud  or  such  a  mistake  as  would  show  a  want  of  good  faith  in 
the  person  exercising  such  direction  and  supervision.  Kihlberg  v.  U.  S., 
97  U.  S.  398,  24  L,.  Ed.  1106 ;  Chicago  &  Santa  Fe  R.  R.  v.  Price,  138 
U.  S.  185, 11  Sup.  Ct.  290,  34  L.  Ed.  917.  In  this  case  there  is  no  such 
contract,  and  no  such  agreement  can  be  implied  from  the  terms  of  the  con- 
tract. It  provides  that  the  construction  of  "the  boiler  is  to  be  satisfac- 
tory to  the  engineer  of  the  Nimrod."  Acceptance  of  the  work  as 
satisfactory  forecloses  the  parties,  but  such  acceptance  as  satisfactory 
is  a  condition  precedent,  and  must  be  shown.  It  is  not  shown  in  this 
case.  The  fact  that  the  contract  provided  that  the  boiler  was  to  be 
satisfactory  to  the  engineer  and  that  it  was  received  and  put  in  the  tug 
would  not  exclude  the  implied  warranty  of  the  manufacturer  if  the 
defects  in  the  boiler  were  discoverable  only  by  actual  use.  Moreover, 
a  breach  of  warranty  is  not  waived  by  acceptance  unless  the  defects 
were  obvious  at  the  time  of  acceptance.  :  24  Am.  &  Eng.  Ency.  of  Law 
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(2d  Ed.)  1903;  Bagley  v.  Cleveland  Rolling  Mill  Co.  (C.  C.)  21  Fed. 
164. 

3.  Hartwell  &  Spotswood  owned  the  tug  Nimrod,  and  under  the  name 
of  the  "Tow  Boat  Company"  operated  it,  and  under  that  name  contracted 
for  and  purchased  the  boiler  from  libelant.  The  "Tow  Boat  Company" 
is  not  a  corporation,  but  a  name  used  by  Hartwell  &  Spotswood  as  in- 
dividuals operating  their  tug  Nimrod.  They  can  recoup  or  counter- 
claim their  damages  for  a  breach  of  the  implied  warranty  to  the  "Tow 
Boat  Company."  The  measure  of  damages  is,  as  a  general  rule,  the 
difference  between  the  actual  value  of  the  boiler  and  what  its  value 
would  have  been  had  it  conformed  to  the  implied  warranty  of  libelant 
as  to  its  workmanship  and  fitness.  But  purchasers  are  permitted  to 
recover  the  cost  of  making  the  boiler  comply  with  the  requirements 
of  the  warranty.  24  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1158,  1159; 
English  V.  Spokane  Com.  Co.,  57  Fed.  451,  6  C.  C.  A.  416 ;  2  Schouler's 
Personal  Property,  §  585.  The  purchasers  are  also  allowed  such  spe- 
cial damages  as  may  fairly  be  supposed  to  have  entered  into  the  con- 
templation of  the  parties  at  the  time  the  contract  of  sale  was  made,  and 
which  might  naturally  be  expected  to  follow  from  the  breach  of  the  war- 
ranty. 24  Am.  &  Eng.  Ency.  of  Law,  supra,  1159,  1160;  Pullman  Car 
Co.  V.  Metropolitan  Ry.,  supra ;  Stillwell  Manufacturing  Co.  v.  Phelps, 
130  U.  S.  520,  9  Sup.  Ct.  601,  32  L.  Ed.  1035 ;  Crane  Co.  v.  Columbus 
Constr.  Co.,  73  Fed.  984,  20  C.  C.  A.  233 ;  2  Sutherland  on  Damages, 
pp.  407-400,  422,  2  Schouler's  Personal  Property^  supra. 

4.  Tlic  legal  title  to  the  tug  Nimrod  is  in  Hartwell  &  Spotswood, 
whatever  rnay  be  the  equities  between  them  as  owners  of  the  tug  and  the 
cow  boat  association  as  to  the  net  earnings  of  the  tug.  The  cross-libel 
is,  ill  my  opinion,  rightly  filed  in  the  name  of  the  tug  owners.  The 
Tlijirnes,  14  Wall.  98,  20  L.  Ed.  804. 

On  the  evidence  my  opinion  is :  (1)  That  there  was  an  implied  war- 
ranty that  the  boiler  would  be  constructed  in  a  workmanlike  manner^ 
and  would  be  reasonably  fit  for  the  use  for  which  it  was  desired.  (2) 
Tnat  the  boiler  was  defective  in  its  construction.  That  such  defects 
were  not  obvious  at  the  time  the  boiler  was  received  by  the  tug,  and  were 
not  known  to  the  owners  of  the  tug  or  to  its  engineer,  but  that  the 
evidence  tends  to  show  they  were  known  to  the  manufacturer,  the  libel- 
ant. (3)  That  there  was  a  breach  of  the  implied  warranty.  •  (4)  That 
the  cross-libelants  have  sustained  special  damages  by  reason  of  such 
breach,  the  elements  of  which  are  the  reasonable  cost  of  making  the 
boiler  sound  and  fit  for  the  special  use  to  which  it  was  to  be  applied, 
the  necessary  expense  incurred  in  connection  therewith,  and  loss  of  the 
use  of  the  tug  during  the  time  necessarily  consumed  in  the  work  on  the 
boiler.  These  damages,  I  think,  were  such  as  was  reasonably  to  be  an- 
ticipated by  the  parties  would  accrue  in  view  of  the  special  use  to  which 
the  boiler  was  to  be  applied  if  it  proved  to  be  unfit  for  the  purpose. 

The  aggregate  of  the  cross-libelants'  damages  are  $1,417.38,  from 
which  deduct  the  amount  of  balance  due  to  libelant  by  the  tug,  to  wit, 
$731.83,  leaving  a  balance  due  cross-libelants  of  $685.55,  for  Which  let  a 
decree  be  entered. 


Digitized  by 


Google 


218  141  FBDORAL  RBPORTBB. 

WILKINSON  V.  GOODFELLOW-BROOKS  SHOE  GO.  et  aL 

(Circuit  Court,  B.  D.  Missouri,  B.  D.    November  17,  1905.) 

No.  5,21& 

MALICIOUS    Pbosecxttion — Gbounds    of    Action — Maucious    iNsmunoir   ov 
Bankbuptct   Pbocekdings. 

An  action  for  malicious  prosecution  will  He  for  the  institution  and 
prosecution  of  a  proceeding  in  bankruptcy  without  probable  cause  and 
with  a  malicious  intent,  although  not  accompanied  by  any  actual  seizure  of 
the  alleged  bankrupt's  property. 

[Ed.  Note.— For  cases  in  point,  see  vol.  33,  Cent  Dig.  Malicious  Prose- 
cution, S  16.] 

At  Law.    On  demurrer  to  petition. 

John  A.  Harrison  and  R.  F.  Walker,  for  plaintiff. 
Wm.  B.  &  Ford  W.  Thompson  and  Henderson  &  Becker,  for  de- 
fendants. 

FINKELNBURG,  District  Judge.  This  is  an  action  for  malicious 
prosecution,  the  petition  charging  that  the  defendants,  with  malice  and 
without  probable  cause,  instituted  and  prosecuted  a  proceeding  in  in- 
voluntary bankruptcy  against  plaintiff;  that  upon  a  hearing  of  said 
proceeding  it  was  adjudged  and  decreed  that  the  petitioners  had  failed 
to  sustain  the  allegations  as  to  the  alleged  acts  of  bankruptcy ;  and  that 
the  proceeding  was  then  and  there  dismissed  by  the  court,  and 
final  judgment  rendered  in  favor  of  the  present  plaintiff,  the  defendant 
in  the  bankruptcy  proceeding.  It  is  further  alleged  that  the  defendant, 
with  malice  and  without  probable  cause,  appealed  from  the  judgment 
and  decree  of  the  District  Court,  and  that  subsequently  said  appeal  was 
voluntarily  dismissed  by  the  present  defendants,  whereby  said  proceed- 
ing in  bankruptcy  was  finally  determined  in  favor  of  the  present  plain- 
tiff. The  defendants  filed  a  general  demurrer  on  the  ground  that  the 
petition  and  the  allegations  therein  contained  do  not  constitute  a  cause 
of  action  against  the  defendants. 

When  the  demurrer  in  this  case  was  argued,  I  thought  it  well  settled 
that  an  action  for  malicious  prosecution  would  lie  for  maliciously  insti- 
tuting a  proceeding  in  bankruptcy  without  probable  cause.  After  ex- 
amining the  exhaustive  briefs  submitted  by  counsel  on  both  sides  I  find 
I  was  in  error.  The  question  is  not  well  settled,  but  seems  to  be  open 
to  much  contention.  The  argument  on  the  part  of  the  defendants  is 
that  a  proceeding  in  bankruptcy,  not  accompanied  by  a  seizure  of  the 
alleged  bankrupt's  property,  is  a  mere  civil  action,  and  thjit  malicious 
prosecution  will  not  lie  for  instituting  a  mere  civil  action.  The  bank- 
ruptcy proceeding  involved  in  the  case  at  bar  was  not  accompanied  by 
any  seizure  of  property. 

The  question  whether  an  action  will  lie  for  the  malicious  institution 
and  prosecution  of  an  ordinary  civil  suit  without  probable  cause  is  one 
on  which  the  authorities  are  divided ;  a  number  of  courts  of  last  resort 
(including  Missouri)  holding  that  it  will,  and  a  number  holding  that  it 
will  not.    According  to  the  citations  in  the  briefs,  it  would  appear  that 
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numerically  the  preponderance  is  somewhat  in  favor  of  the  affirmative 
of  the  proposition,  but  that  is  not  of  importance.  The  subject  is  re- 
viewed by  Judge  Sherwood  in  Smith  v.  Burrus,  io6  Mo.  94,  16  S.  W. 
881, 13  L.R.  A.  59, 27  Am.  St.  Rep.  329,  in  which  case  the  Supreme  Court 
of  Missouri  ranged  itself  on  the  affirmative  side  of  the  proposition.  The 
federal  courts  are  also  divided  on  the  subject  See  Wade  v.  National 
Bank  of  Commerce  (C.  C.)  114  Fed.  377;  Cooper  v.  Armour  (C.  C.) 
42  Fed.  215,  8  L.  R.  A.  47;  Burnap  v.  Albert,  4  Fed.  Cas.  No.  2,170; 
Tamblyn  v.  Johnston,  126  Fed.  270,  62  C.  C.  A.  601.  In  the  case  first 
mentioned  there  is  a  strong  and  persuasive  opinion  by  Hanford,  J.,  on 
the  affirmative  side  of  the  question.  It  is  true  that  in  the  Tamblyn  Case 
Judge  Thayer  says  that  the  weight  of  authority  is. against  the  right,  but 
the  precise  question  was  not  before  the  court  in  that  case  for  decision, 
and  the  remark  may  be  taken  as  a  dictum. 

Thus  far  I  have  considered  the  general  question  whether  an  action 
for  damages  will  lie  for  the  institution  of  an  ordinary  civil  suit  not  ac- 
companied by  any  arrest  of  the  person  or  seizure  of  property,  and  we 
have  seen  that  there  is  much  conflict  of  authority  on  this  subject.  Pass- 
ing on,  now,  to  the  next  question  in  the  case  at  bar,  whether  a  proceed- 
ing in  bankruptcy  is  "a  mere  civil  suit,"  so  as  to  be  involved  in  the  same 
conflict  of  authority,  or  whether  such  proceeding  stands  on  exceptional 
grounds,  we  find  a  number  of  English  cases,  and  one  decision  of  the 
United  States  Supreme  Court,  in  which  suits  of  that  kind  were  enter- 
tained, and  in  which  it  was  held  that  the  action  would  lie.  They  are 
as  follows:  Farley  v.  Dawkes,  4  Ell.  &  Bl.  499;  Brown  v.  Chapman,  1 
W.  Bl.  427;  Whitworth  V.  Hall,  2  B.  &  Ad.  698;  Hall  v.  Weakley,  5  C. 
&  P.  361 ;  Cotton  V.  James,  i  B.  &  Ad.  128;  Johnson  v.  Emerson,  L. 
R.  6  Exchr.  329;  Stewart  v.  Sonnebom,  98  U.  S.  187,  25  L.  Ed.  1 16. 
But  counsel  for  defendants  call  attention  to  the  fact  that  in  all  these 
cases  the  proceeding  in  bankruptcy  was  accompanied  either  by  a  seizure 
of  the  alleged  bankrupt's  property,  the  appointment  of  a  receiver,  or 
other  process  of  similar  import,  and  that  the  effect  of  these  decisions 
must  be  limited  to  such  circumstances.  Plaintiff's  counsel  also  cite  the 
following  text-writers  in  support  of  the  right  to  bring  such  a  suit :  2 
Addison  on  Torts  (Wood's  Ed.)  §  867,  p.  81 ;  Cooley  on  Torts,  p.  187 ; 
I  Hilliard  on  Torts,  p.  267;  Webb's  Pollock  on  Torts,  p.  400;  Moak's 
Underbill  on  Torts,  p.  162.  It  is  claimed  that  these  also  refer  to  pro- 
ceedings in  bankruptcy  accompanied  by  seizure  of  property.  No  de- 
cisions have  been  found  by  counsel  on  either  side  on  the  precise  ques- 
tion whether  an  action  will  lie  for  the  malicious  institution  and  prose- 
cution of  a  proceeding  in  bankruptcy,  when  not  accompanied  by  a  seiz- 
ure of  the  alleged  bankrupt's  property;  and,  in  view  of  the  thorough 
manner  in  which  this  case  has  been  briefed  by  able  counsel  on  both  sides, 
I  assume  that  none  exist. 

There  being  no  controlling  decision,  then,  on  the  precise  question  in- 
volved in  the  case  at  bar,  and  the  case  being  one  of  first  impression,  so 
far  as  this  court  is  concerned,  I  feel  at  liberty  to  adopt  that  ^ule  which. 
in  my  opinion,  best  comports  with  the  rights  of  individuals,  sound  rea- 
son, and  the  ends  of  justice.     In  my  opinion^  a  bankruptcy  proceeding 
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cannot  be  said  to  be  an  ordinary  civil  suit.  It  is  sui  generis,  and  it  is 
far  reaching  and  drastic  in  its  effects.  Whether  accompanied  by  actual 
seizure  of  the  bankrupt's  property  or  not,  it  places  an  embargo  on  his 
right  to  dispose  of  his  property  and  of  his  business  generally.  No  pru- 
dent person  will  buy  from  him,  and  no  prudent  person  will  sell  anything 
to  him  on  credit,  even  if  security  is  offered,  because  all  transactions 
between  the  bankrupt  and  third  persons  after  the  petition  in  bankruptcy 
has  been  filed  are  liable  to  be  investigated,  reviewed,  set  aside,  or  con- 
trolled as  to  their  validity  and  effect  in  case  of  an  adjudication.  As 
the  Supreme  Court  expresses  it  in  Mueller  v.  Nugent,  184  U.  S.  I,  14, 
22  Sup.  Ct.  269,  275,  46  L.  Ed.  405  : 

"The  filing  of  the  petition  Is  a  careat  to  all  the  world,  and  in  effect  an  at- 
tachment and  Injunction." 

After  the  filing  of  the  petition  all  the  property  rights  of  the  debtor  are 
practically  in  abeyance  until  final  adjudication,  and  those  who  deal  with 
his  property  in  the  interval  do  so  at  their  peril.  Lx)veland  on  Bankrupt- 
cy, p.  366 ;  Bank  v.  Sherman,  loi  U.  S.  403,  25  L.  Ed.  866. 

For  the  purpose  of  this  demurrer  the  court  will  also  take  judicial  no- 
tice of  the  fact  that  the  filing  of  a  petition  in  bankruptcy  is  not  only 
published  in  the  daily  press,  but  is  usually,  if  not  invariably,  reported 
by  the  commercial  agencies  which  rate  the  financial  standing  of  business 
men.  The  effect  of  all  this  is  apparent.  The  alleged  bankrupt's  credit 
is  impaired,  if  not  destroyed,  and  his  business  paralyzed.  Now,  all  this 
may  be  damnum  absque  injuria,  if  the  petitioning  creditors  have  insti- 
tuted the  proceeding  in  good  faith,  though  wrongfully;  but  if  a  pro- 
ceeding with  such  injurious  effects  is  instituted  without  probable  cause, 
and  with  a  malicious  intent  to  injure  the  party  proceeded  against,  there 
ought  to  be  a  remedy  for  the  injury  inflicted.  Mr.  Justice  Bradley,  in 
speaking  of  bankrupt  proceedings  in  Stewart  v.  Sonneborn,  98  U.  S., 
loc.  cit.  201,  25  L.  Ed.  116,  says: 

**The  power  to  throw  a  man  Into  bankruptcy,  and  thus  destroy  his  busi- 
ness and  all  hope  for  the  future,  is  one  of  great  magnitude  to  be  given  to 
one  man  over  another.  A  wealthy  man  or  firm,  with  extensive  business  con- 
nections, having  this  means  of  destruction  in  his  hands,  wields  a  tremendous 
power." 

It  is  an  elementary  principle  of  the  common  law  that  a  wrongful  act 
causing  injury  entitles  the  injured  party  to  compensation  (Wade  v.  Na- 
tional Bank  [C.  C]  114  Fed.  379),  and  I  cannot  see  any  reason  why  a 
person  who  institutes  a  bankruptcy  proceeding  in  bad  faith,  and  for 
the  purpose  of  inflicting  injury,  should  be  exempt  from  this  rule.  My 
decision  therefore  is  that  the  institution  and  prosecution  of  a  proceeding 
in  bankruptcy,  without  probable  cause  and  with  a  malicious  intent,  may 
be  good  ground  for  an  action  of  malicious  prosecution,  although  the  pro- 
ceeding in  bankruptcy  was  not  accompanied  by  any  seizure  of  the  al- 
leged  bankrupt's   property. 

The  foregoing  disposes  of  the  main  question  presented  to  the  court. 
Some  subsidiary  questions  of  pleading  were  touched  on  in  the  argu- 
ments, and  are  referred  to  in  the  briefs.  The  objection  that  the  peti- 
tion is  based  on  two  distinct  torts  which  should  have  been  stated  in  sep- 
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arate  counts  does  not  meet  with  my  assent.  I  think  the  institution  of 
the  proceedings  and  the  subsequent  appeal,  if  wrongfully  done,  consti- 
tute but  one  continuous  tort  for  the  purpose  of  this  case.  The  other 
questions  of  pleading  do  not  properly  arise  on  a  general  demurrer. 
They  are  more  appropriately  raised  by  motions  to  make  more  definite 
and  certain  and  other  motions  to  reform  the  pleadings. 
The  demurrer  will  be  overruled. 


In  re  BUCHSBAUM. 

(District  Ck>art,  E.  D.  Pennsylyania.    December  12.  1005.) 

Aliens— Aliens  Resident  in  United  States— Right  to  Re-bnteb. 

An  alien,  who  in  good  faith  has  acquired  and  maintains  Ills  residence  In 
the  United  States,  on  his  return  from  a  temporary  absence  in  a  foreign 
oonntry,  is  not  an  alien  immigrant  within  the  meaning  of  the  Immigration 
statutes,  but  has  the  right  to  leave  and  re-enter  the  United  States  with  the 
same  freedom  as  a  resident  who  Is  also  a  citizen. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2,  Cent  Dig.  Aliens,  i  105.] 

Habeas  Corpus. 

David  Phillips,  for  relator. 

John  C.  Swartley,  for  Commissioner  of  Immigration. 

N.  Dubois  Miller,  for  International  Mercantile  Marine  Co. 

J.  B.  McPHERSON,  District  Judge.  The  undisputed  facts  of  this 
case  are  thus  set  forth  in  the  petition  for  the  writ : 

'The  petition  of  Isadore  Bnchsbaum  respectfully  represents: 

"That  he  is  a  natlre  of  Austria,  and  emigrated  to  the  United  States,  arriv- 
ing In  New  York  City,  state  of  New  York,  on  March  10,  A.  D.  1901,  with  his 
wife  and  family.  That  thereupon  he  took  up  a  permanent  residence  with  his 
wife  and  family  In  said  city,  and  established  himself  in  the  window  cleaning 
business,  In  which  he  still  retains  his  Interest  That  from  the  time  of  his 
arrival  in  New  York  City  until  on  or  about  April,  A.  D.  1905,  he  continuous- 
ly resided  in  New  York  City  with  his  family,  pursuing  his  aforesaid  business 
and  acquiring  extensive  contractual  property  and  rights.  That  on  the  8th  day 
of  March,  A.  D.  1905,  he  declared  his  intention  of  becoming  a  citizen  of  the 
United  States  before  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

"In  the  month  of  April,  A.  D.  1905,  the  petitioner  took  passage  on  the  steam- 
er Finland  for  Antwerp,  and  thither  went  to  Galicla,  Austria,  for  the  pur- 
pose of  settling  an  estate.  Your  petitioner,  on  leaving  this  country  for  said 
purpose,  never  intended  to  give  up  his  rights  which  he  had  acquired  In  the 
United  States,  but  went  with  the  Intention  of  returning  as  soon  as  his  busi- 
ness was  transacted.  The  petitioner's  family,  consisting  of  wife  and  two 
children,  remained  In  New  York  and  are  still  residing  there.    . 

"Your  petitioner  returned  to  the  United  States,  arriving  in  Boston,  as  a 
passenger  on  the  steamer  Marquette,  Red  Star  Line,  on  November  7,  1905. 
The  United  States  Commissioner  of  Immigration  at  Boston  refused  him  a 
landing,  and  on  November  9,  1905,  ordered  his  deportation,  on  the  ground  that 
he  was  afflicted  with  trachoma. 

"Your  petitioner  avers  that  he  was  not  given  a  lawful  opportunity  to  appeal 
by  the  said  Commissioner  of  Immigration  and  he  was  conveyed  on  board  the 
steamer  Marquette  to  Philadelphia,  where  he  arrived  on  November  19, 1905,  and 
he  is  now  illegally  restrained  of  his  liberty  and  illegally  held  in  custody  by  the 
respondent  John  J.  S.  Rodgers,  Commissioner  of  Immigration,  the  International 
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Mercantile  Marine  Company,  and  P.  F.  Young  of  steamer  Marquette,  In  the 
house  of  detention  at  No.  950  Swauson  St,  city  of  Philadelphia,  state  of  Penn- 
sylvania. 

"Your  petitioner  avers  that  he  is  a  resident  of  the  city  of  New  York,  state 
of  New  York,  United  States  of  America,  and  that  he  never  gave  up  said  resi- 
dence. That  he  was  not  afflicted  with  any  disease  when  he  left  New  York  City, 
nor  when  he  left  Europe  on  his  return  trip  to  the  United  States,  and,  if  he 
has  any  disease  such  as  alleged,  he  must  have  contracted  the  same  on  hoard 
the  steamer  Marquette  on  his  return  to  the  United  States." 

Upon  these  facts,  I  am  of  the  opinion  that  the  relator  is  not  subject  to 
deportation.  He  is  not  an  alien  immigrant  in  the  sense  applied  to  those 
words  by  the  act  of  1903,  but  is  a  resident  of  the  United  States,  who  has 
made  this  country  his  home,  and  has  the  right  to  leave  it  on  his  business 
affairs  and  to  return  to  it  with  the  same  freedom  as  residents  who  are 
also  citizens,  either  by  birth  or  naturalization.  I  lay  no  stress  upon  the 
fact  that  the  relator  has  declared  his  intention  to  become  a  citizen,  except 
as  such  declaration  is  relevant  to  the  inquiry  whether  he  is  a  bona  fide 
resident  of  the  country.  After  an  alien  has  once  become  a  resident  he  is 
entitled  to  the  same  hberty  of  movement  enjoyed  by  residents  and  citi- 
zens alike ;  and,  until  he  abandons  his  residence,  he  is  no  longer  ame- 
nable to  the  excluding  provisions  of  the  immigration  law.  That  law  is 
intended  to  operate  when  the  immigrant  presents  himself  for  the  first 
time,  but  after  he  has  passed  the  scrutiny  of  the  inspectors  and  has  been 
admitted  he  is  then  entitled  to  the  rights  and  privileges  of  residents  in 
the  United  States  as  long  as  he  continues  to  be  a  member  of  this  class. 
It  is  true  that  in  one  sense  he  is  always  an  alien,  until  he  becomes  a  citi- 
zen, although  he  may  reside  in  this  country  for  many  years  before  he  ap- 
plies to  be  naturalized.  But  this  is  not  the  sense  in  which  the  word  has 
been  used  in  the  statutes  regulating  immigration.  In  these  statutes  an 
alien  immigrant  is  one  who  offers  to  take  up  his  residence  here,  but  has 
not  yet  carried  out  his  desire.  Such  an  immigrant  must  fulfill  certain 
requirements  or  he  will  not  be  allowed  to  land ;  but,  having  been  once 
admitted,  and  having  once  acquired  a  residence  in  good  faith,  he  is  not 
obliged  to  stay  in  the  country  until  he  becomes  a  citizen,  at  the  risk  of 
being  excluded  when  he  returns  to  his  family  or  his  home.  There  arc 
many  commercial  travelers  of  foreign  birth  who  are  still  aliens.  It  is 
impossible  to  suppose  that  the  act  of  1903  was  intended  to  apply  to  such 
persons ;  but  it  does  apply  to  them,  and  to  all  other  persons  of  foreign 
birth  who  have  not  been  naturalized,  no  matter  how  long  they  may  have 
lived  in  the  country,  nor  what  their  ties  of  business  or  family  may  be,  if 
the  construction  contended  for  by  the  government  be  correct.  I  happen 
to  know  that  the  president  of  one  of  our  most  conspicuous  institutions  of 
learning  retains  his  foreign  citizenship  for  certain  business  reasons.  He 
has  been  identified  with  Sie  intellectual  life  of  this  country  for  two  gen- 
erations, and  is  widely  known  as  a  profound  scholar,  but  he  is  an  alien 
still,  and  must  be  inspected  whenever  he  returns  from  a  visit  abroad,  if 
the  literal  meaning  of  that  word  must  prevail  in  every  case. 

But  I  need  not  discuss  the  subject  further,  since  the  question  has  al- 
ready been  decided  in  the  second  circuit  by  Judge  Benedict  and  Judge 
Lacombe.  In  the  first  case.  In  re  Panzara  (D.  C)  51  Fed.  275,  the 
point  decided  is  thus  stated  in  the  syllabus : 
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'^ne  who  Is  a  resIdeDt  of  the  United  States,  though  of  foreign  birth,  and  not 
naturalized,  and  who  is  returning  from  a  visit  to  the  country  of  his  birth,  is 
not  an  alien  immigrant  within  the  meaning  of  the  laws  regulating  immigra- 
tion." 

To  the  same  effect  are  In  re  Martorelli  (C.  C.)  63  Fed.  437,  and  In  re 
Maiola  (C.  C.)  67  Fed.  114.  The  relator's  counsel  laid  much  stress 
upon  In  re  Di  Simone  (D.  C)  108  Fed.  942,  in  which  Judge  Boarman, 
considers,  inter  alia,  the  effect  of  a  declaration  of  intention  upon  the 
status  of  an  alien's  children ;  but,  as  the  case  was  reversed  upon  admis- 
sion of  error  (108  Fed.  991,  46  C.  C.  A.  689),  although  it  is  not  known 
what  the  error  was,  since  no  opinion  was  filed  by  the  Circuit  Court  of 
Appeals,  I  think  it  inadvisable  to  permit  the  opinion  of  the  District 
Court  to  have  any  influence  on  the  pending  case. 

Believing,  therefore,  that  the  relator  is  entitled  to  his  liberty,  it  is  or- 
dered that  he  be  discharged. 


In  re  SAX. 

(District  Court,  B.  D.  Pennsylvania.    December  20,  190B.) 

No.  2,067. 

BAinEsnPTCT — Summabt  Obdeb  to  Pat  Oveb  Monet — Gbounds. 

A  bankrupt  should  not  be  summarily  ordered  to  pay  over  money  or  de- 
lirer  property  to  his  trustee,  unless  the  court  Is  morally  certain  that  he 
has  been  guilty  of  fraudulent  concealment  and  that  obedience  to  the  order 
can  be  enforced.  That  he  has  failed  to  account  satisfactorily  for  good;i 
which  went  into  his  business  is  not  sufficient  to  warrant  such  an  order, 
where  he  denies  the  concealment  of  any  money  or  property  belonging  to 
the  estate,  and  the  fact  of  concealment  has  not  been  made  to  appear  by 
convincing  evidence. 

In  Bankruptcy.    On  certificate  from  referee. 

Furth  &  Singer,  for  bankrupt 
Wessel  &  Aarons,  for  trustee. 

J.  B.  Mcpherson,  District  Judge.  An  attentive  reading  of  the 
testimony  has  satisfied  me  that  the  referee's  order  cannot  be  sup- 
ported. He  directed  the  bankrupt  to  pay  over  to  his  trustee  the  sum 
of  $2,305  in  cash,  basing  the  order  upon  the  finding : 

"That  the  said  bankrupt,  Henry  Sax,  has  in  his  possession,  or  controls,  the . 
tarn  of  $2,305  in  cash,  or  in  goods  of  that  value,  being  the  assets  and  prnp- 
erty  belonging  to  his  estate  in  bankruptcy,  which  he  fraudulently  and  unlaw- 
fally  conceals  ftom  the  said  trustee  hi  bankruptcy." 

The  alternative  form  of  this  finding  suggests  the  lack  of  certainty 
in  the  evidence,  and  when  it  is  added  that  there  is  not  a  word  of 
testimony  to  support  the  additional  finding— 

'*That  the  bulk  of  the  goods  purchased  by  the  bankrupt  during  the  last 
three  months  preceding  his  bankruptcy  either  never  reached  the  store,  or 
else  were  clandestinely  and  fraudulently  removed  therefrom," 

—enough  has  been  said,  I  think,  to  indicate  the  reason  why  the  order 
cannot  stand. 
Fraud  must  be  proved,  and  is  not  to  be  presumed.    I  do  not  den) 
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that  the  bankrupt,  who  is  certainly  not  a  literate  person,  has  probably 
failed  to  account  satisfactorily  for  some  of  the  merchandise  that  went 
into  his  business  during  the  year  before  his  failure,  but  calculations 
and  estimates  based  on  such  uncertain  evidence  as  is  now  before  the 
court  are  not  reliable  enough  to  justify  an  order  that  may  send  a 
man  to  jail  for  an  indefinite  period.  If  it  be  clearly  shown  that  a 
bankrupt  has  money  or  goods  in  his  possession  that  belong  to  his 
trustee,  he  must  take  the  consequences  of  a  refusal  to  hand  them  over, 
but  he  should  not  be  summarily  directed  to  pay  unless  the  court  is 
morally  certain  that  there  has  been  concealment  and  that  obedience  to 
the  order  can  be  enforced.  If  the  bankrupt  has  been  guilty  of  fraudu- 
lent concealment,  but  no  longer  has  the  goods  or  the  money,  he  should 
be  prosecuted.  He  should  not  be  imprisoned  on  a  summary  proceed- 
ing for  contempt,  unless  he  is  disobeying  an  order  with  which  he  is 
able  to  comply.  The  Court  of  Appeals  of  this  circuit  has  given  us 
instructions  on  this  subject  in  Trust  Co.  v.  Wallis,  11  Am.  Bankr. 
Rep.  360,  126  Fed.  464,  61  C.  C.  A.  342,  to  which  I  refer  as  authority 
for  the  proposition  that,  where  the  bankrupt  denies  the  averment 
that  he  is  concealing  property  which  belongs  to  the  estate,  the  fact 
of  concealment  must  be  made  out  by  testimony  of  unusual  cogency : 

'The  court  may,  by  summary  order,  direct  the  deliyery  and  turning  over  to 
the  trustee  by  the  bankrupt,  or  by  any  third  person  holding  the  same  under 
his  order  and  control,  any  property  which,  prior  to  the  filing  of  the  petition, 
the  bankrupt  could  by  any  means  have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him.  For  disobedience  of 
such  order,  the  court  in  bankruptcy  undoubtedly  has  the  power,  by  attach- 
ment for  contempt,  to  enforce  compliance  with  such  order,  and  punish  refusal 
to  comply.  This  power,  however,  is  far  reaching  and  drastic,  and  must  be  ex- 
ercised with  cautious  discretion.  If  the  bankrupt  denies  that  he  has  posses- 
sion or  control  of  the  property,  or  if  a  third  person  in  possession  thereof 
claims  to  hold  it,  not  as  the  agent  or  representative  of  the  bankrupt,  but  by 
title  adverse  to  him,  and  there  is  no  evidence  to  indisputably  show  that  such 
denial  or  claim  is  false  or  fraudulent,  and  that  the  case  is  one  of  simple  con- 
cealment or  refusal  on  the  part  of  the  bankrupt,  or  of  the  one  in  possession, 
to  deliver  up  the  property  as  ordered,  it  would  be  an  unwarranted  stretch  of 
power  on  the  part  of  the  court  to  resort  to  a  summary  proceeding  for  con- 
tempt for  the  enforcement  of  its  order.  In  the  absence  of  fraud  or  conceal- 
ment, the  bankrupt  court  can  only  order  the  delivery  of  property  to  the 
trustee  which  the  bankrupt  is  physically  able  to  deliver  up,  having  the  same 
in  his  possession  or  control.  If  it  shall  appear  that  he  is  not  physically  able 
to  deliver  the  property  required  by  the  order,  then  confessedly  proceedings  for 
contempt,  by  fine  and  imprisonment,  would  result  in  nothing,  certainly  not  in 
compliance  with  the  order.** 

The  order  of  the  referee  is  therefore  reversed. 
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CHADWICK  V.  UNITED  STATES. 
(Gircalt  Court  of  Appeals,  Sixth  Circuit    November  17,  1905.) 

No.  l,44e. 

L  INDICTMSNT — MOTION  TO  QUASH— GROUNDS. 

A  motion  to  quash  an  Indictment,  based  on  an  affidaTlt  that  the  grand 
jury  received  certain  incompetent  evidence,  is  insufficient,  where  it  is  not 
alleged  nor  shown  that  there  was  not  other  and  competent  evidence  on  the 
subject  upon  wliich  tlie  indictment  was  based. 

Z  Cbiminal  Law — ^Motion  to  Quash  Indictment — Review  of  Ruuno. 

A  motion  to  quash  an  indictment  is  addressed  to  the  sound  discretion 
of  the  trlaf  court,  and  in  general  Its  ruling  thereon  is  not  reviewable,  and 
especially  where  the  motion  was  heard  on  affidavits  which  are  not  in  the 
record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15,  Cent  Dig.  Criminal  Law, 
S  3042.] 

&  Conspiracy— Elementc  of  Otfbnsb— Violation    or    National    Banking 
Laws. 

While  it  is  a  settled  rule  of  criminal  law  ttiat  an  Indictment  for  con- 
spiracy will  not  He  where  a  plurality  of  agents  is  logically  necessary  to 
complete  the  crime  which  it  was  the  object  of  the  conspiracy  to  commit, 
such  rule  does  not  apply  to  an  indictment  under  Rev.  St  §  5440  [U.  S. 
Comp.  St  1901,  p.  3676],  for  a  conspiracy  between  the  defendant  who  had 
no  official  connection  with  a  national  bank,  and  an  officer  of  such  bank 
to  violate  Rev.  St  §  6208  [U.  S.  Comp.  St  1901,  p.  3497],  by  causing  a 
check  of  defendant  drawn  on  the  bank  to  be  certified  by  such  officer  when 
defendant  did  not  have  a  sufficient  amount  on  deposit  to  pay  the  same. 

4.  Indictment — ^Joinder  of  Counts — Compelling  Election. 

Counts  charging  separate  conspiracies  with  officers  of  a  national  bank 
for  the  violation  by  such  officers  of  Rev.  St  S  5208  [U.  &  Comp.  St  1901, 
p.  3497],  by  certifying  checks  when  the  drawer  did  not  have  sufficient 
funds  on  deposit  to  pay  the  same,  may  be  Joined  in  the  same  indictment 
under  Rev.  St  §  1024  [U.  S.  Comp.  St  1901,  p.  720],  and,  unless  it  apears 
that  substantial  rights  of  the  defendant  will  be  prejudiced  by  their  trial 
together,  the  court  may  properly  refuse  to  compel  the  government  to  elect 
between  them. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  27,  Cent  Dig.  Indictment  and 
Information,  §  447.] 

6.  Criminal  Law — Evidence — ^Admissions.  * 

On  the  trial  of  an  indictment  for  conspiracy,  letters  shown  to  be  in  the 
handwriting  of  the  defendant  addressed  to  an  alleged  co-conspirator  and 
containing  self -charging  admissions,  are  admissable  In  evidence,  although 
It  Is  not  proved  that  they  were  transmitted  to  the  persons  to  whom  they 
are  addressed,  and  their  Interpretatioji  and  weight  are  matters  for  de- 
termination by  the  Jury  In  the  light  of  all  of  the  evidence  In  the  case^ 

G.  Conspiracy — ^Proof  of  Intent — Knowledge  of  the  Law. 

On  the  trial  of  an  indictment  charging  defendant  with  conspiring  with 
officers  of  a  national  bank  for  the  certification  of  checks  by  such  officers 
when  the  drawer  had  no  funds  on  deposit  In  violation  of  Rev.  St  S  5208 
[U.  S.  Comp.  St  1901,  p.  3497],  it  is  not  essential  to  conviction  to  prove 
tliat  defendant  had  knowledge  that  such  false  certification  was  in  viola- 
tion of  the  statute ;  the  necessary  criminal  intent  being  imputed  where  It 
Is  shown  that  the  parties  to  the  transaction  acted  with  knowledge  of  the 
facts. 

141F^16 
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7.  Cbiminal  Law — New  Tbial — Misnomeb  or  Jvbob. 

It  was  within  the  discretion  of  the  trial  court  to  deny  a  motion  for  a 
new  trial,  based  on  the  ground  that  the  given  name  of  one  of  the  jurors 
who  was  accepted  and  sat  on  the  trial  was  not  the  same  as  the  name  on 
the  jury  list  which  was  drawn  and  called  when  the  jury  was  impaneled ; 
it  being  shown  that  the  juror  who  served  was  the  one  summoned  and 
actually  intended,  that  he  appeared  in  good  faith,  and  that  there  was  no 
person  having  the  name  on  the  list,  which  was  so  written  through  mistake. 

&  Same — Trial— Aboument  of  CouNSELi 

There,  is  a  degree  of  liberty  allowable  to  counsel  in  a  criminal  case, 
whether  for  the  government  or  the  accused.  In  respect  to  the  line  of  argu- 
ment they  shall  pursue  and  the  inferences  to  be  drawn  from  the  evidence, 
which  a  trial  judge  should  respect  unless  the  facts  of  the  case  are  over- 
stepped or  arguments  used  which  plainly  abuse  the  privilege,  and  a  re- 
viewing court  should  not  reverse  a  judgment  because  of  the  refusal  of  the 
trial  court  to  interfere  with  an  argument  of  counsel,  unless  it  was  plainly 
unwarranted  and  so  improper  as  to  be  clearly  injurious  to  the  accused. 

9.  Same — Waives  or  Objection. 

A  defendant  who  deems  himself  prejudiced  by  language  used  by  coun- 
sel in  argument  should  promptly  and  publicly  object  and  point  out  the 
language  deemed  Improper,  and  then  take  exception  if  the  trial  judge  fall 
to  condemn  it  Unless  this  is  done,  error  cannot  be  predicated  on  the  re- 
fusal of  a  trial  judge  to  grant  a  new  trial  on  account  of  such  language. 

10.  Same — Sentence — Cumulative  Tebms  of  Impbisonment. 

Under  convictions  upon  separate  counts  for  distinct  offenses  of  the  same 
character  judgment  may  be  entered  and  sentence  passed  for  a  specitied 
term  of  imprisonment  upon  each  count,  and  the  terms  may  be  made  con- 
secutive and  cumulative. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

The  following  is  the  full  charge  given  by  Taylor,  District  Judge,  to 
the  jury: 

The  testimony  in  this  case  having  been  completed,  it  now  becomes  my  duty 
to  define  the  law  applicable  to  the  facts  given  in  evidence,  and  to  instruct  you 
as  to  the  rules  of  law  which  you  are  to  consider,  and  by  which  you  are  to  be 
controlled,  in  weighing  and  construing  the  testimony.  It  is  for  you,  and  for 
you  alone,  to  determine  what  the  facts  are.  It  is  for  the  court,  and  the  court 
alone,  to  define  the  law  by  which  these  facts  are  to  be  applied  to  the  indict- 
ment in  this  case.  If  it  should  seem  to  you,  at  any  time  during  this  charge, 
that  the  court  has  an  opinion  respecting  what  may  or  may  not  t>e  a  fact  in 
this  case,  you  wlH  still  remember  that  the  court's  conclusion  is  in  no  sense  to 
wei^h  with  you,  or  control  you,  in  your  finding  and  determination  of  what  the 
facts  are.  The  Congress  of  the  United  States,  from  time  to  time,  has  seen 
fit  to  enact  certain  laws  intended  to  aid  in  the  honest  and  efficient  adminis- 
tration of  national  banks.  While  it  is  not  necessary  that  I  should  say  any- 
thing to  you  respecting  the  need  or  the  merit  of  any  particular  law  passed  for 
that  purpose,  yet  I  ought  to  say  to  you,  and  do  say,  that  legislation  of  that 
general  character  is  highly  meritorious,  and  manifestly  needful.  We  are  so 
accustomed  to  repose  confidence  In  banks,  especially  in  those  banks  organized 
under  federal  laws,  and,  to  a  certain  extent,  supervised  by  federal  officials, 
that,  If  stringent  legislation  looking  to  the  protection  of  stockholders  and  de- 
lK>sitors  was  not  enacted  and  enforced,  the  property  of  innocent  persons  would 
be  put  in  great  jeopardy,  and  the  confidence  of  the  public  in  such  institutions 
would  be  greatly  impaired.  No  less  important  than  this  is  the  regard  which 
the  law  has  for  the  safety  and  liberty  of  individuals;  and  this  is  manifest 
when  we  consider  the  safeguards  which  it  throws  around  those  who  are 
cliarged  with  crime.  It  is  your  duty  to  consider  at  once  the  necessity  of  en- 
forcing the  laws  of  the  country  and  of  giving  full  protection  to  persons 
charged  with  offenses  against  those  laws.    These  considerations  should  cause 
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yoa  to  give  most  careful  attention  to  your  duties  in  this  case,  to  the  end  that, 
on  the  one  hand,  if  the  defendant  be  guilty  as  charged,  these  salutary  laws 
may  be  enforced ;  and,  on  the  other  hand,  that  she  be  not  found  guilty  unless, 
by  proof  satisfactory  to  the  law,  you  shall  so  find  her. 

The  defendant  in  this  case  is  presumed  to  be  innocent  until  the  contrary  Is 
proved;  and  this  presumption,  you  will  bear  in  mind,  remains  with  the  de- 
fendant as  her  right,  until,  upon  all  the  testimony  in  the  case,  that  presump- 
tion is  overcome  and  her  guilt  is  proved  by  testimony  which  satisfies  you, 
beyond  a  reasonable  doubt  that  she  is  so  guilty.  I  will  define  further  ou  in  my 
charge  what  is  meant  by  reasonable  doubt  In  the  effort  by  Ck>ugre88  to  bring 
about  an  honest  administration  of  the  laws  regulating  national  bauUs,  two 
acts,  which  now  concern  us,  have  been  passed ;  an<>  upon  them,  and  what  is 
linown  as  the  "conspiracy  statute,"  this  indictment  has  been  based.  These 
acts  are  section  5208,  the  act  of  July  12,  1882,  and  section  5440. 

Section  5208  is  as  follows:  "It  shall  be  unlawful  for  any  officer,  clerk  or 
agent  of  any  national  banking  association  to  certify  any  check  drawn  upon 
the  association  unless  the  person  or  company  drawing  the  check  has  ou  de- 
ix>sit  with  the  association,  at  the  time  such  check  is  certified,  an  amount  ot 
money  equal  to  the  amount  specified  in  such  check,*'  etc.  [U.  S.  Comp.  *St 
1901,  p.  3497.] 

Act  July  12,  1882,  c.  290,  §  13,  22  Stat  166  [U.  S.  Comp.  St  1901.  p.  3407], 
is  as  follows:  **That  any  officer,  clerk  or  agent  of  any  national -banking  asso- 
ciation who  shall  willfully  violate  the  provisions  of  an  act  entitled  *An  act  in 
reference  to  certifying  checks  by  national  banks,'  approved  March  third, 
eighteen  hundred  and  sixty-nine,  being  section  fifty-two  hundred  and  ei^^ht 
of  the  Revised  Statutes  of  the  United  States,  or  who  shall  resort  to  nuy  de- 
vice, or  receive  any  fictitious  obligation,  direct  or  collateral,  in  order  to  evade 
the  provisions  thereof,  or  who  shall  certify  checks  before  the  amount  thereof 
shall  have  been  regularly  entered  to  the  credit  of  the  dealer  upon  the  liooks 
of  the  banking  association,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof,"  etc. 

Section  5440  is  as  follows:  "If  two  or  more  persons  conspire  either  to  com- 
mit any  offense  against  the  United  States  or  to  defraud  the  United  States  In 
any  manner  or  for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy  all  the  parties  to  such  conspiracy  shall  be 
liable  to  a  penalty,"  etc.     [U.  S.  Comp.  St  1901,  p.  3676.] 

The  indictment  in  this  case  charges  the  defendant  in  16  counts,  with  vlolnt- 
Inj?  section  5440,  which  I  will  call  the  "conspiracy  statute,"  and  charges  this 
violation  in  two  diflTerent  forms — that  is  to  say,  8  different  checks  are  the  sub- 
jects of  this  indictment  and  as  to  each  check  conspiracy  is  charged  ognlnst 
the  defendant,  first  in  unlawfully  conspiring  with  another  to  certify  a  cherk, 
by  an  officer  of  the  bank,  when  an  amount  of  money  equal  to  the  amount  spec- 
ified in  the  check  was  not  on  deposit  to  the  credit  of  the  person  drawing  the 
check ;  and,  second,  in  unlawfully  conspiring  with  another  to  certify  a  check, 
by  an  officer  of  the  bank,  before  the  amount  of  the  check  had  been  regularly 
entered  upon  the  books  of  the  bank  to  the  credit  of  the  drawer  of  the  check. 
Counts  numbered  1,  3,  5,  7,  9,  11,  13,  and  15  make  this  charge  respecting  eight 
different  checks  that  they  were  certified  when  funds  were  not  on  deposit ;  and 
the  remaining  counts  2,  4.  6,  8,  10,  12,  34,  and  16  based  upon  the  cliargethat 
the  amount  of  the  check  had  not  been  regularly  entered  upon  the  Iwoks  of  the 
bank  to  the  credit  of  the  maker.  We  thus  see  that  the  odd-numbered  counts 
relate  to  the  deposit  of  funds  to  the  credit  of  the  drawer,  and  the  even -num- 
bered counts  relate  to  the  regular  entry,  on  the  books  of  the  bank,  of  the 
amounts  of  such  deposits,  to  the  credit  of  the  drawer.  To  put  it  otherwise, 
the  odd-numbered  counts  charge  a  conspiracy  to  commit  the  crime  defined  by 
the  law  which  forbids  the  certification  of  a  check  unless  the  person  draw  ins; 
the  check  has  on  deposit  with  the  bank,  at  the  time  the  check  is  certified,  an 
amount  of  money  equal  to  the  amount  of  the  check ;  and  the  even-numbered 
counts  charge  a  conspiracy  to  commit  the  crime  defined  in  the  act  of  July  12, 
1882,  which  forbids  the  certification  of  a  check  before  the  amount  thereof  shall 
•have  l>een  regularly  entered  to  the  credit  of  the  drawer  of  the  check. 

I  trust  gentlemen  of  the  Jury,  that  you  will  not  handicap  your  free  consid- 
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eratlon  of  this  case  by  any  apprehension  that  It  will  be  difficult  for  you  to  un- 
derstand it,  or  to  apply  the  facts  as  you  find  them  to  the  law  as  I  shall  giT« 
it  to  you.  I  think  that  you  understand  the  case,  and,  if  you  do  not,  I  am  sure 
that  It  will  be  clear  to  you  when  such  additional  light  as  is  needed  is  given 
to  you  by  this  charge.  You  must  remember  that  you  are  to  look  at  the  facts, 
and  apply  the  law  to  them  as  given  you  by  the  court,  exactly  as  you  would 
look  at  other  Important  concerns  affecting  yourselves.  You  should  approach 
the  consideration  of  the  whole  case  with  a  confidence  that  you  will  arrive  at 
a  conclusion  satisfactory  to  your  judgment  and  your  conscience,  precisely  jlb 
you  are  satisfied  that  you  will  arrive  at  a  like  conclusion  In  any  Important 
matter  of  your  own,  after  you  have  given  to  it  full  and  careful  consideration. 

There  are  no  distlnctiods  to  be  drawn  in  this  case  so  fine  that  the  ordinaiy 
mind  cannot  apprehend  them,  nor  are  there  any  mysterious  processes,  either 
of  reasoning  or  of  legal  procedure,  which  you  need  fear  will  cloud  your  in- 
quiry, or  interfere  with  your  arriving  at  a  perfectly  intelligent  conclusion. 
The  questions  here  are  practical  questions  for  you  to  decide,  and  all  that  is 
needed  is  that  you  give  your  very  best  attention  to  their  consideration.  Let 
me, impress  upon  you,  at  the  outset,  that  the  defendant  in  this  case  is  pre- 
sumed to  be  innocent  until  her  guilt  is  established  by  proof  which  satisfies  you, 
beyond  a  reasonable  doubt,  that  she  Is  guilty.  This  presumption  abides  with 
her  ail  through  the  case,  until  it  is,  as  I  have  said,  removed  by  the  proof; 
and  every  material  element  necessary  to  make  up  the  crime  of  conspiracy  in 
this  case  must  be  established  by  like  proof,  satisfying  you,  beyond  a  reason- 
able doubt,  of  Its  existence. 

A  reasonable  doubt  is  not  mere  possible  doubt,  l)ecause  everything  relating 
to  human  affairs,  and  depending  upon  moral  evidence,  is  open  to  some  possible 
or  imaginary  doubt  It  is  that  state  of  the  case  which,  after  full  consider- 
ation of  all  the  evidence,  leaves  the  minds  of  the  jurors  In  such  a  condition 
that  they  cannot  say  that  they  feel  an  abiding  conviction,  to  a  moral  certain- 
ty, of  the  truth  of  the  charge.  Every  person  is  presumed  to  be  Innocent  un- 
til he  is  proved  guilty.  If,  upon  such  proof,  there  is  reasonable  doubt  remain- 
ing, the  defendant  is  entitled  to  the  benefit  of  it  by  acquittal.  It  Is  not  suffi- 
cient to  establish  a  probability,  though  a  strong  one,  that  the  fact  charged  is 
more  likely  to  be  true  than  otherwise,  but  the  evidence  must  establish  the 
truth  of  the  fact  to  a  reasonable  and  moral  certainty — ^a  certainty  that  con- 
vinces and  directs  the  understanding,  and  satisfies  the  reason  and  Judgment 
of  those  who  are  bound  to  act  conscientiously  upon  it 

I  am  asked  by  the  defendant  to  charge,  and  I  do  charge,  that.  In  order  to 
find  the  defendant  guilty,  "the  evidence  must  be  such  as  to  exclude  every 
single  reasonable  hypothesis,  except  that  of  the  guilt  of  the  defendant  In 
other  words,  all  of  the  facts  proved  must  be  consistent  with,  and  point  to,  the 
guilt  of  the  defendant,  not  only,  but  the  facts  must  be  inconsistent  with  her 
Innocence."  And  this,  also,  I  charge  at  the  request  of  the  defendant  It  mat- 
ters not  how  clearly  the  circumstances  point  to  guilt  still,  if  they  are  reason- 
ably explainable  on  a  theory  which  excludes  guilt,  then  it  cannot  be  said  that 
the  facts  in  the  case  are  sufficient  to  satisfy  the  jury,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  defendant,  and  in  that  event  she  should  be  acquitted. 
I  am  asked  by  the  defendant  to  charge  the  following :  "If,  after  consideration 
of  the.  whole  case,  any  one  of  the  jury  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  it  is  the  duty  of  such  juror  not  to  vote  for  a  ver- 
dict of  guilty."  I  give  you  that  charge,  with  this  additional  injunction;  that 
If,  after  a  consideration  of  the  whole  case,  fully,  carefully,  and  honestly  made 
after  comparison  with  his  fellow  jurors  with  a  view  of  arriving  at  an  honest 
<!onclusIon,  still  one  of  the  jury  should  entertain  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  it  would  then  be  the  duty  of  such  juror  not  to  vote  for 
a  verdict  of  guilty. 

I  will  proceed  now  to  define  to  you  the  several  acts  which  the  law  forbids, 
and  of  which  the  government  claims  the  defendant  was  guilty. 

The  usual  business  carried  on  by  banks  is  to  receive  moneys  on  deposit  from 
persons  who  desire  a  safe  place  to  keep  their  funds,  and  a  convenient  place 
from  which  they  can,  when  needed,  be  withdrawn,  and  to  loan  money  to  per- 
Bons  who  desire  to  borrow  it    According  to  the  usual  custom  of  sach  bahkM, 
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of  which  the  Citizens'  National  Bank  of  Oberlin  was  a  type,  the  money  depos- 
ited by  a  customer  of  the  bank  would  be  entered  to  his  credit,  and  when  the 
depositor  desired  to  withdraw  from  the  bank  any  or  all  of  the  funds  so  de- 
posited and  carried  to  his  credit,  he  would  draw  an  order  on  the  bank  for  the 
amount  of  money  desired.    This  order  is  conmionly  called  a  check. 

In  the  transaction  of  the  business  of  a  bank,  and  in  the  transaction  of  the 
business  of  a  depositor,  it  sometimes  becomes  desirable  that  the  depositor,  in 
addition  to  drawing  this  order  or  check  against  the  fund  to  his  credit  in  the 
bank,  desires  that  the  person  to  whom  the  check  may  be  delivered  shall  be 
authoritatively  advised  and  informed  by  the  bank  that  the  depositor  has  to 
his  credit  in  the  bank  an  amount  of  money  equal  to  the  amount  of  the  check 
which  he  thus  draws.  This  act  of  authoritative  information  that  the  maker 
of  the  check  has  such  funds  to  his  credit  In  the  bank  is,  according  to  the  cus- 
tom of  banks,  usually  evidenced  by  an  indorsement  on  the  face  of  the  check, 
signed  by  some  competent  officer  of  the  bank,  declaring  that  the  check  is.  good. 
This  proceeding  is  called  the  certification,  or  certifying,  of  the  check,  and  oper- 
ates to  add  to  the  liability  of  the  maker  of  the  check  for  its  amount  the  liabil- 
ity of  the  bank  for  a  like  amount,  for  it  is  a  contractual  assurance  by  the 
bank  that  funds  to  that  amount  are  on  deposit  in  the  bank  to  the  credit  of 
the  maker,  and  that  the  bank  will  hold  such  funds,  equalling  the  amount  of 
the  check,  to  be  used  solely  for  the  satisfaction  and  payment  of  the  check.  If, 
therefore,  an  officer  of  the  bank  thus  certifies  a  check  drawn  by  one  of  its 
customers,  or  by  one  who  is  not  a  depositor  in  the  bank,  when  the  person  who 
draws  the  check  does  not  have  to  his  credit  in  the  bank  the  amount  for  which 
the  check  was  drawn,  an  obligation  or  liability  is  created  against  the  bank 
which  may  injuriously  affect  the  interests  of  the  other  depositors  and  the 
stockholders  of  the  bank.  Thus  we  see  the  reason  of  the  statute  which  de- 
clares unlawful  the  certification  of  a  check  when  the  person  drawing  the 
check  does  not  have  on  deposit  with  th6  bank,  at  the  time  the  check  Is  so  cer- 
tified, an  amount  of  money  equal  to  the  amount  specified  in  the  bank.  But 
legislation  on  this  subject  has  not  stopped  with  the  prohibition  against  certi- 
fying checks  when  there  is  not  a  sufficient  amount  to  meet  the  check  on  deposit 
to  the  credit  of  the  drawer  thereof.  It  has  gone  further,  and  declared  to  be 
unlawful  the  certification  of  a  check  before  the  amount  thereof  has  been  reg- 
ularly entered  to  the  credit  of  the  maker  of  the  check.  The  purpose  of  this 
prohibition  Is  to  compel  full  compliance  with  the  requirements  of  safe  bank- 
ing methods,  and  to  make  it  necessary,  in  order  that  the  law  may  not  be  vio- 
lated, that  a  check  drawn  against  an  account  be  not  certified  until,  in  the 
usual  and  regular  way,  the  account  of  the  drawer  of  the  check  has  been  cred- 
ited with  an  amount  equal,  at  least,  to  the  amount  of  the  check  so  drawn. 

Now,  these  two  offenses,  in  the  nature  of  things,  can  be  committed  only  by 
the  officers  of  the  bank.  No  certification  of  a  check  can  be  made,  except  by 
somt  official  of  the  bank  whose  signature,  attached  to  the  certificate.  Implies 
to  the  holder  of  the  check  that  the  bank  Itself  is  back  of  the  certificate ;  and  it 
follows,  from  what  I  have  said,  that  the  defendant  in  this  case  could  not  be 
guilty  of  the.  penal  offense  of  certifying  a  check  under  either  of  the  two  con- 
ditions which  in  this  indictment  make  such  certification  of  a  check  unlawful. 
But  she  is  indicted,  as  I  have  before  stated  to  you,  under  section  5440,  which 
provides  that  If  two  or  more  persons  conspire  to  commit  an  offense  against 
the  United  States,  and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  of  the  parties  to  such  conspiracy  shall  be  liable. 
I  say  to  you  that  although  the  defendant  could  not,  as  I  have  heretofore  indi- 
cated, be  indicted  or  successfully  prosecuted  for  unlawfully  certifying  a  check, 
she  can  be  indicted  and  successfully  prosecuted,  if  the  facts  warrant,  for  a 
violation  of  section  5440,  hi  conspiring  with  a  pepson  who  may,  under  the  law, 
be  capable  of  committing  the  offense  of  unlawfully  certifying  a  check.  But 
I  say  to  you,  in  this  connection,  that  the  defendant  could  not  be  found  guilty 
under  any  count  in  this  Indictment,  except  upon  proof  of  such  a  state  of  facts 
as  would  justify  you  in  finding  guilty,  on  such  count,  the  person  with  whom 
she  Is  charged  with  conspiring,  if  such  person  were  also  made  a  party  de- 
fendant in  this  Indictment 

It  becomes  important  now  for  me  to  define  a  conspiracy,  as  that  word  must 
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be  defined  under  section  5440.  A  conspiracy.  In  a'tminal  law,  as  applied  to 
the  charge  in  this  case.  Is  a  combination  of  two  or  more  persons,  by  some  con- 
certed action,  to  accomplish  some  criminal  or  unlawful  purpose  To  constitute 
a  conspiracy,  it  Is  not  necessary  that  two  or  more  persons  should  meet  to- 
gether, and  enter  into  an  explicit  or  formal  agreement  for  an  unlawful  scheme, 
or  that  they  should  directly,  in  words  or  In  writing,  state  what  the  unlawful 
scheme  is  to  be,  and  the  details  of  the  plan  or  means  by  which  the  unlawful 
combination  is  to  be  made  effective.  It  is  suflielent  if  two  or  more  persons,  in 
any  manner,  or  through  any  contrivance,  passively  or  tacitly,  come  to  a  mu- 
tual understanding  to  accomplish  the  combination  and  unlawful  design.  In 
other  words,  where  an  unlawful  end  is  sought  to  be  effected,  and  two  or  more 
persons,  actuated  by  a  common  purpose  of  accomplishing  that  end,  work  to- 
gether in  any  way  in  furtherance  of  the  unlawful  scheme,  such  persons  be- 
come conspirators.  In  this  case  it  is  enough  if,  as  the  result  of  separate  nego- 
tiations, at  the  same  or  different  times  and  places,  an  arrangement  was  made 
such  as  is  set  out  in  any  one  of  the  counts  of  the  indictment,  and  some  act  in 
furtherance  of  such  arrangement,  and  specified  in  that  count,  was  done  by  one 
of  the  parties  to  such  arrangement  If,  therefore,  you  find  from  the  evidence 
such  facts  as  warrant  the  inference  that  such  arrangement  as  I  have  defined 
was  made  by  the  defendant  with  either  of  the  parties  with  whom  she  is 
charged  with  conspiring,  and  that  the  act  charged  as  being  done  In  further- 
ance of  such  arrangement  was  perfonned  by  either  one  of  the  parties  so 
charged  with  conspiring,  it  will  be  your  duty  to  return  a  verdict  of  guilty 
against  the  defendant  as  to  such  count  or  counts  of  the  indictment  in  respect 
to  which  you  find  such  facts,  if  you  should  so  find  them. 

I  am  requested  by  the  government  to  charge,  and  I  do  charge,  as  follows: 
The  Jury  is  instructed  that  a  conspiracy  can  seldom  be  proved  by  direet  testi- 
mony. Persons  combining  for  the  execution  of  a  crime  do  not  ovdlnarily  ex- 
pose themselves  to  public  observation,  and  the  fact  of  combination  can,  there- 
fore, as  a  general  rule,  be  established  only  by  proof  of  the  acts  of  the  several 
parties  in  such  combination,  the  relation  of  these  acts  to  each  other,  and  their 
tendency,  by  united  effect,  to  produce  the  common  result  In  other  words, 
where  the  jury  finds  that  the  acts  of  the  several  parties  charged  with  con- 
spiracy are  the  co-ordinates  of  each  other,  and  are  for  the  consummation  of 
the  criminal  purpose  charged  in  the  indictment  as  the  object  of  the  conspiracy, 
they  are  at  liberty  to  find  that  the  various  parties  performing  these  several 
and  respective  acts  were  engaged  In  a  conspiracy  to  commit  the  offense,  al- 
though there  may  be  no  direct  evidence  whatever  before  the  Jury  to  show  that 
such  parties  ever  entered  into  any  agreement  to  commit  such  offense. 

And  I  am  asked  by  the  defendant  to  charge  on  this  subject  and  do  charge, 
that  it  is  Incumbent  on  the  government  to  prove  the  conspiracy  which  It 
claims  to  have  existed  between  the  defendant  and  the  person  or  persons  named 
in  the  respective  counts  of  the  indictment  beyond  a  reasonable  doubt,  and  if, 
on  careful  consideration  of  all  of  the  competent  evidence  which  has  been  re- 
ceived in  this  case,  you  have  any  such  doubt  it  is  your  duty  to  resolve  such 
doubt  in  favor  of  the  defendant 

I  am  asked  by  the  government  to  charge,  and  I  do  charge,  In  this  connec- 
tion, that  the  Jury  is  instructed,  on  the  question  of  intent  on  the  part  of  the 
defendant  that  the  law  presumes  that  every  person  Intends  the  natural  and 
ordinary  consequences  of  his  acts.  Wrongful  acts,  knowingly  or  intentionally 
committed,  cannot  be  justified  on  the  ground  of  innocent  intent  Ordinarily 
the  intent  with  which  a  man  does  a  criminal  act  is  not  proclaimed  by  him, 
and  ordinarily  there  is  no  direct  evidence  from  which  the  jury  may  be  sati* 
fled,  from  declarations  of  the  criminal  himself  as  to  what  he  intended  when 
he  did  a  certain  act  And  this  question  of  intent,  like  ail  other  questions  of 
fact,  is  solely  for  the  jury  to  determine  from  the  evidence  in  the  case.  Gen- 
erally, upon  this  subject  of  conspiracy,  I  instruct  you  that  it  Is  competent  for 
you  to  consider  all  of  the  facts  develoi>ed  in  the  case  for  the  purpose  of  an- 
swering the  question  as  to  whether  or  not  a  conspiracy  was  in  fact  entered 
Into  l)€tween  the  parties  named  in  the  indictment. 

I  am  asked  by  the  defendant  to  charge,  and  I  do  charge,  that  the  defendant 
Is  to  be  tried  on  the  indictment  in  this  case,  and  on  that  alone.    It  would  make 
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no  difference  If  ehe  had  committed  a  multitude  of  other  crimes.  If  she  had 
not  committed  the  crime  of  conspiracy,  as  set  forth  in  this  indictment,  it  will 
be  your  duty  to  acquit  her  in  this  case. 

The  claim  is  made  by  counsel  for  the  defendant  that  there  is  no  proof  that 
the  defendant  had  knowledge  that  the  act  of  certifying  the  check,  if  done  as 
claimed  In  the  Indictment,  was  in  violation  of  the  law.  On  this  point,  I  say 
to  you,  gentlemen,  that  a  conspiracy  cannot  exist  without  a  guilty  Intent  being 
then  present  in  the  minds  of  the  conspirators ;  but  this  does  not  mean  that  the 
parties  must  know  that  they  are  violating  the  statutes  of  the  United  States. 
The  government  is  not  required  to  prove,  in  order  to  sustain  a  verdict  of 
guilty,  that  the  parties  knew  that  some  statute  forbade  the  acts  they  were  per- 
forming. If  these  acts  of  certifying  checks,  or  any  of  them,  as  charged  in 
the  Indictment,  were  in  fact  violations  of  the  law,  the  defendant  is  to  be  held 
p^uilty  if  she,  as  charged  in  the  indictment,  conspired  with  Beckwlth  or  Spear 
in  bringing  about  their  certification;  and  the  question  of  her  knowledge  or 
her  Ignorance  of  such  acts  being  contrary  to  law  I9  not  a  fact  which  you  have 
a  right  to  consider.  The  only  question  for  you  to  pass  upon  Is  whether  the 
defendant  violated  the  law;  not  whether  she  had  any  knowledge  that  she 
was  violating  the  law. 

Applying  the  definition  of  conspiracy  to  this  case,  I  say  to  yon  that.  In  order 
to  convict  the  defendant  on  any  of  the  counts  of  the  Indictment,  It  must  be 
shown  by  the  evidence,  beyond  a  reasonable  doubt,  that  she  conspired  with 
either  Beckwlth  or  Spear  to  procure  the  certification  of  her  check  by  one  or 
the  other  at  a  time  when  both  he  and  she  knew  that  she  had  not  funds  to 
her  credit  in  the  Citizens'  National  Bank  of  Oberlin,  at  least  equal  to  the 
amount  of  the  check  so  certified ;  and,  of  course,  if  Beckwlth  and  the  defend- 
ant did  so  conspire,  and  the  check  described  in  the  first  count  was  so  certified 
by  him,  and  If  Spear  and  the  defendant  did  so  conspire  and  the  checks  de- 
scribed in  the  third,  fifth,  seventh,  ninth,  eleventh,  and  fifteenth  counts  were 
so  certified  by  Spear,  then  the  defendant  would  be  guilty  on  all  seven  of  the 
counts  Just  referred  to;  that  is,  the  seven  odd-numbered  counts  now  before 
you  for  consideration.  Now,  in  order  for  the  defendant  and  Beckwlth  or  the 
defendant  and  Spear  to  be  guilty  of  such  conspiracy,  two  things  must  have 
occurred:  First,  they  must  have  agreed  that  Beckwith  or  Spear  should  do 
the  unlawful  thing  charged  In  the  Indictment,  to  wit,  certify  her  check  when 
she  did  not  have  on  deposit  to  her  credit  In  the  bank  funds  equal  to  the 
amount  of  the  check  so  to  be  certified;  and,  second,  one  of  them  must  have 
done  some  act  In  furtherance  of  the  conspiracy — in  this  case  the  act  charged 
as  having  been  so  done  In  furtherance  of  the  conspiracy  was  the  certification 
of  the  check.  In  order  to  enter  into  such  unlawful  conspiracy.  It  Is  not  nec- 
essary that  you  should  find  that  the  parties,  In  set  words  or  In  any  formal 
way,  made  a  plan  which  either  or  both  recognized  was  in  violation  of  the  law. 
It  will  be  enough  if  you  find  that,  by  mutual  concert  of  purpose,  the  plan  came 
Into  existence,  by  which  It  was  understood  by  both  of  them  that  the  act  of  cer- 
tifying the  check  was  to  be  done  when  the  defendant  had  not  funds  on  deposit 
equal  to  the  amount  of  the  check.  I  have  eliminated,  you  will  recall,  the 
thirteenth  count  of  the  Indictment — that  was  the  check  which  was  dated  In 
February,  and  marked  at  the  bottom  "payable  March  1st,"  so  that  there  are 
seven  of  the  odd-numbered  counts  only,  referred  to  by  me  In  this  charge. 

Two  facts  are  admitted,  or  at  least  they  are  not  denied:  First  tliat  the 
seven  checks  were  drawn  by  the  defendant  on  the  Citizens'  National  Bank  of 
Oberlin ;  and,  second,  that  they  were  certified,  one  by  Beckwith  and  six  by 
Spear.  So,  that.  If  the  conspiracies  charged  In  the  Indictment  were  entered 
into,  the  act  which  completed  the  crime  was  committed.  If  that  act  Itself  was 
a  crime;  and,  if  It  was  a  crime  committed  by  Beckwith  or  Spear,  then  the  de- 
fendant was  guilty  of  conspiracy  as  charged  In  the  indictment,  although  she, 
not  being  an  officer  of  the  bank,  could  not  herself  conmiit  the  crime  of  unlaw- 
fully certifying  a  check.  This  question  as  to  whether  or  not  there  was  such  a 
conspiracy  as  charged  in  the  Indictment,  and  as  defined  by  me,  you  are  to  an- 
swer under  all  the  evidence  In  the  case.  You  should  consider  the  relations 
between  the  parties,  their  acquaintance,  whether  intimate  or  otherwi.<;e,  the 
opportunities  fur  such  acquaintance,  and  the  reasons,  if  any  thei'e  were,  for 
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the  manner  In  which  they  transacted  their  business  together.  If  there  was 
any  secrecy  about  their  transactions,  you  should  consider  whether  that  secrecy 
was  such  as  persons  engaged  in  large  business  transactions  are  lilsely  to  main- 
tain, or  naturally  and  rightfully  adopt  Persons  have  a  right  to  keep  their 
business  affairs  to  themselves.  Whether  the  conduct  of  the  parties  to  these 
transactions  was  such  as  is  naturally  referrable  to  such  rightful  secrecy  is  for 
you  to  say. 

The  government  claims  that  at  the  several  times  these  several  checks,  re- 
spectively, were  certified,  the  defendant  did  not  have  to  her  credit  in  the  bank 
funds  equal  to  the  amount  of  the  checks  so  certified.  I  say  to  you  that,  so  far 
as  this  particular  branch  of  the  case  is  concerned,  if  the  defendant,  at  the 
time  when  any  of  these  checks  were  certified,  had  a  deposit,  or  had  an  actual 
credit,  in  the  bank  in  an  amount  equal  to  the  check,  whether  regularly  entered 
as  a  deposit  to  the  credit  of  her  account  or  not,  she  would  not  be  guilty  as  to 
the  count  of  the  indictment  which  was  predicated  on  that  check.  Now,  if  you 
are  satisfied  that  the  conspiracy  was  formed,  as  charged  in  the  indictment  or 
in  any  of  the  counts  thereof,  and  in  answering  this  question  you  are,  as  I  have 
said,  to  consider  all  of  the  evidence  in  the  case  bearing  on  it,  you  will  further 
say  whether  or  not  any  or  all  of  these  checks  were  unlawfully  certified  by 
Beckwith  or  Spear.  The  government  claims  that  it  has  proved  that,  at  the 
time  when  the  checks  were  certified,  there  were  not  funds  sufllcient  in  the 
bank  to  the  credit  of  the  defendant  to  meet  them.  Whether  this  claim  fs  or  Is 
not  sustained  is  for  you  to  say. 

The  defendant  insists  that  the  proof  does  not  support  the  claim  of  the  gov- 
ernment in  this  respect  You  have  heard  the  evidence,  the  books  of  the  bank 
have  been  presented  before  you,  the  witnesses  for  the  government  have  testi- 
fied as  to  what  they  did  and  what  they  did  not  find  in  them  respecting  the 
defendant's  credits  and  deposits  at  the  times  when  the  checks  were  drawn,  the 
defendant  has  had  access  to  these  books,  and  her  accountant  has  examined 
them  and  has  testified  concerning  them.  It  is  for  you  to  say  whether  the  books 
do  or  do  not  show  that  she  had  such  credits.  It  is  fair  to  presume,  under  all 
the  circumstances  disclosed  to  you,  that  both  sides  have  presented  to  you  all 
that  the  books  contain  favoring  their  respective  contentions,  and  it  is  for  you 
to  say  what  the  facts  and  just  inferences  are.  In  respect  tQ  proof  of  the  claim 
of  the  government  that  the  defendant,  at  certain  times,  had  not  sufficient  funds 
to  meet  her  several  checks,  the  evidence  must  necessarily  be  of  a  negative 
character.  That  is,  the  witnesses  cannot  point  to  some  particular  entry  to 
support  their  statements.  They  can  only  declare  how  careful  was  their 
search,  and  that  they  did  not  find  evidence  of  such  funds  being,  at  the  times 
in  question,  in  the  bank  to  the  credit  of  the  defendant 

Evidence  was  introduced  showing  that  the  defendant  executed  a  number  of 
notes,  aggregating  $104,000,  to  the  Citizens'  National  Bank  of  Oberlin,  all 
dated  August  24,  1903,  and  payable  on  demand,  and  that  of  these  notes,  two, 
aggregating  $15,000,  were  first  entered  on  the  Journal  of  the  bank  under  date 
of  November  3,  1903,  and  were  given  the  proper  serial  numbers  as  of  that 
date.  The  evidence  does  not  disclose  that  the  residue  of  the  notes  were  ever 
entered  on  the  books  of  the  bank,  unless  they  were  so  entered  January  29, 
1904,  the  date  of  the  cancellation  stamp  on  the  face  of  the  notes.  Nor  did  these 
notes,  other  than  the  two  for  $15,000,  have  any  serial  or  discount  number  such 
as  appears  on  the  notes  for  $15,000.  The  evidence  also  shows  that  on  August 
24,  1903,  the  bank  issued  to  the  defendant  two  New  York  drafts,  aggregating 
$80,000,  and  a  certified  check  for  $12,500,  which  is  the  certified  check  upon 
which  the  third  and  fourth  counts  of  the  indictment  are  based,  and  that  no 
entry  of  these  drafts  for  $80,000  was  made  on  the  books  of  the  bank  until 
September  29th.  These  are  all  facts  proper  for  you  to  consider  in  determin- 
ing what  your  duty  is  in  this  case,  and  determining  whether  or  not  Mrs.  Chad- 
wick  had  credit  to  her  account  in  the  bank  on  August  24,  1903;  and  it  Is 
proper  for  you  to  consider  them,  in  connection  with  all  the  other  circum- 
stances in  the  case,  for  the  purpose  of  throwing  light  on  the  question  as  to 
whetiier  or  not  a  conspiracy  was  entered  into  between  Mrs.  Chadwick  and 
Beckwith  and  Spear. 

The  first  and  second  counts  in  the  indictment  relate  to  the  check  certified 
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by  Beckwith;  and  the  evidence  concerning  that  check  differs  somewhat  at 
least  in  the  details  of  the  certification,  from  that  touching  the  other  checks 
referred  to  in  the  indictment  Doubtless  yon  remember  the  substance  of  all 
of  it  It  is  for  you  to  say,  considering  that  evidence  and  construing  it  in  the 
light  of  this  charge,  whether  or  not  the  defendant  and  Beckwith  formed  the 
intention,  and  by  mutual  concert  arranged,  to  have  that  check  certified,  know- 
ing that  there  were  not  at  that  time,  funds  in  the  bank  to  her  credit  in  an 
amount  equal  to  the  amount  of  the  check.  If  they  did  so,  then  the  defendant 
was  guilt}'  of  the  charge  made  in  the  first  count  Two  papers,  purporting  on 
their  face  to  be  letters  from  the  defendant  one  to  Spear  and  Beckwith  and  one 
to  Spear,  have  been  offered  in  evidence;  a  witness  having  testified  that  they 
are  in  the  defendant's  handwriting.  The  direct  evidence  is  silent  as  to  whether 
they  were  ever  received  by  Beckwith  or  Spear ;  but,  if 'you  find  that  they  are  in 
the  handwriting  of  the  defendant,  you  will  give  to  them  such  interpretation  and 
force  as,  under  all  the  surrounding  circumstances,  you  think  them  fairly  en- 
titled ta  They  may,  if  in  your  judgment  they  are  entitled  to  such  an  inter- 
pretation, furnish  some  information  as  to  the  kind  of  transactions  carried  on 
between  the  defendant  and  Beckwith  and  Spear,  and  whether  the  relation 
which  she  and  they  sustained  to  the  bank  were  such  as  to  tend  to  support  the 
contention  of  the  government  that  the  defendant  and  Spear  and  Beckwith 
were  engaged  in  a  conspiracy  to  violate  the  law  respecting  the  certification  of 
checks.  I  have  thus  far,  in  my  reference  to  the  charges  and  the  evidence,  re- 
ferred chiefly  to  the  odd-numbered  counts.  The  even-numbered  counts  re- 
late, as  I  have  already  said,  to  the  certification  of  checks  when  the  amount  to 
the  credit  of  the  drawer  of  the  check  was  not  regularly  entered  to  the  credit 
of  the  person  making  the  check.  This,  you  will  note,  is  a  very  different  charge 
from  the  other,  and  may  be  made,  although  as  a  matter  of  fact  the  drawer  of 
the  check  has  to  his  credit  funds  sufficient  to  meet  the  check. .  It  may  well  be 
doubted  whether,  in  any  but  very  exceptional  cases,  the  drawer  of  the  check. 
If  he  be  not  an  officer  of  the  bank,  could  know  whether  the  books  of  the  bank 
were  properly  kept  however  full  his  knowledge  might  be  that  he  was  en- 
titled to  credit  in  the  bank.  I  am  unable  to  discern  any  testimony  in  this  case 
tending  to  show  that  the  defendant  conspired  with  either  Beckwith  or  Spear 
to  have  her  checks  certified  when  the  amount  to  her  credit  was  not  regularly 
entered  on  the  books  of  the  bank.  It  is  true  that  if  she  had  no  funds  to  her 
credit,  and,  in  that  state  of  her  account,  she  conspired  with  Beckwith  or  Spear 
to  have  her  checks  certified,  she  must  have  known  that  no  regular  entry  could 
be  made  on  the  books  of  the  bank  of  that  which  had  no  existence  at  all.  Yet 
I  do  not  think  that  the  statute  was  meant  to  meet  such  a  case.  You  will  there- 
fore disregard  the  even-numbered  counts ;  or,  rather,  as  I  have  already,  during 
the  course  of  the  trial,  instructed  you  respecting  counts  13  and  14,  you  will 
return  a  verdict  of  not  guilty  as  to  counts  2,  4,  6,  8,  10,  12,  13,  14,  and  Id. 
You  will  .consider  in  your  juryroom  counts  1,  3,  5,  7,  9,  11,  and  15,  and  deter- 
mine whether,  under  any  or  all  of  them,  the  defendant  is  guilty ;  and  that  you 
will  not  «'o,  unless  you  are  satisfied  of  her  guilt  beyond  a  reasonable  doubt 

Gentlemen  of  the  jury,  it  is  not  for  you  to  consider  the  consequences  of  your 
verdict,  whether  it  be  guilty  or  otherwise.  You  are  here  solely  to  try  the  case 
which  has  been  presented  to  you  from  the  witness  stand,  under  the  direction 
of  the  court  It  is  proper  for  counsel  to  present  to  you  their  reasons,  on  the 
one  side  or  the  other,  advising  and  urging  the  return  by  you  of  a  certain  ver- 
dict This  is  a  wise  and  proper  method  of  instructing  the  jury  and  aiding  it 
in  arriving  at  a  conclusion ;  but  you  will  not  consider  statements  of  counsel  as 
facts  bearing  upon  the  case,  except  in  so  far  as  the  testimony  given  from  the 
witness  stand  supports  such  statements.  Reference  has  been  made,  especially 
by  counsel  for  the  defendant,  to  what  is  called  popular  clamor  or  public  de^ 
mand.  The  court  has  no  fear  that  you  gentlemen  will  be  moved  by  any  con- 
sideration, except  a  determination  to  do  justice  between  the  government  on 
the  one  side  and  the  defendant  on  the  other,  according  to  the  law  and  the  evi- 
dence and  according  to  them  alone.  The  court  does  not  fear  that  public 
clamor,  either  one  way  or  the  other,  will  move  you  to  your  conclusion.  Yet  I 
ought  to  say  to  yon  that  it  is  well,  since  the  subject  has  been  adverted  to,  that 
you  should  guard  yourselves  against  the  danger  of  being  moved  to  bring  in  a 
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certain  verdict  because  popular  clamor  or  public  sentiment  may  be  thought  to 
be  favoring  it,  or.  on  the  other  hand,  because  of  such  public  clamor  for  one 
verdict,  to  undertake  to  bring  in  another  verdict.  You  are  not  to  be  influenced 
by  such  a  thing  either  way.  The  defendant  is  entitled  to  the  best  consideration 
you  can  give  to  the  testimony  in  the  case.  You  must  appreciate,  as  intelligent 
and  conscientious  men,  that  the  only  commendation  worth  having  is  that 
which  comes  when  a  satisfied  conscience  and  an  Intelligent  self-respect  pnn 
claim  that  you  have  done  right 

You  may  find  the  defendant  guilty  as  to  each  of  the  seven  counts  In  the  In- 
dictment which  I  have  submitted  to  you,  if,  under  the  proof,  you  are  satis- 
fled,  beyond  a  reasonable  doubt,  that  she  is  so  guilty ;  or  you  may  convict  her 
as  to  one  or  some  of  the  counts,  according  as  the  testimony  may  satisfy  you. 
beyond  a  i-easonable  doubt ;  or,  if  the  evidence  does  not  satisfy  you,  beyond  a 
reasonable  doubt,  that  she  is  guilty  of  any  one  of  the  charges  set  out  In  the  in- 
dictment, then  you  should  return  a  verdict  of  not  guilty.  So  you  will  observe, 
gentlemen,  that  your  verdict  may  be  one  of  three  forms:  either  guilty  as  she 
stands  charged  in  the  flrst,  third,  flfth,  seventh,  ninth,  eleventh,  and  fifteenth 
counts  of  the  indictment;  or  guilty  as  she  stands  charged  in  one  or  more  of 
those  seven  counts  of  the  Indictment,  naming  them,  and  not  guilty  as  to  the 
remaining  counts ;  or  not  guilty. 

Francis  J.  Wing,  S.  Q.  Kerruish,  and  Jay  P.  Dawley,  for  plaintiff 
in  error. 
John  J.  Sullivan,  U.  S.  Atty.,  and  Thos.  H.  Garry,  Asst.  U.  S.  Atty. 
Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  The  plaintiff  in  error,  Mrs.  Cassie  L. 
Chadwick,  was  indicted  under  section  5400,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St.  1901,  p.  3656],  for  conspiring  with  other  persons  to  violate 
section  5208,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3497].  Exclud- 
ing the  counts  withdrawn  from  the  consideration  of  the  jury,  she  was 
indicted  and  convicted  upon  seven  separate  counts.  One  of  these 
charged  her  with  conspiring  with  C.  T.  Beckwith,  president  of  the  Cit- 
izens' National  Bank  of  Oberlin,  Ohio,  a  national  banking  association, 
organized  under  the  laws  of  the  United  States  and  then  carrying  on 
a  banking  business  at  Oberlin,  Ohio,  to  commit  an  offense  against  the 
United  States,  to  wit,  to  violate  section  5208  of  the  Revised  Statutes 
of  the  United  States,  by  unlawfully  and  willfully  certifying  a  certain 
check,  drawn  upon  the  said  bank  by  the  said  Cassie  L.  Chadwick  for 
the  sum  of  $15,000  at  a  time  when  the  said  Cassie  L.  Chadwick  would 
not  have  on  deposit  with  the  said  bank  an  amount  of  money  equal  to 
the  amount  so  to  be  specified  in  such  check.  The  other  counts  charged 
separate  conspiracies  with  A,  T.  Spear,  cashier  of  the  same  bank,  to 
violate  the  same  section  of  the  Revised  Statutes  by  the  unlawful  cer- 
tification of  six  other  checks  to  be  drawn  against  the  same  bank  and 
certified  at  a  time  when  the  drawer  had  no  funds  on  deposit.  The 
judgment  of  the  court  was  upon  each  of  the  seven  counts,  and  that  the 
term  of  imprisonment  under  each  should  be  successive  and  cumulative, 
the  punishment  under  one  count  to  begin  when  tliat  under  the  prc- 
ceeding  count  should  end.  Many  errors  have  been  assigned.  These 
will  be  taken  up  in  groups  rather  than  singly,  and  in  such  order  as 
shall  seem  most  convenient. 

1.  A  motiop  to  quash  the  indictment  upon  the  ground  of  the  ad- 
mission before  the  grand  jury  of  a  statement  made  by  C  T.  Beckwith, 
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one  of  the  persons  with  whom  the  (plaintiff  is  charged  to  have  con- 
spired, the  statement,  as  recited  in  the  motion,  consisting  in  a  narration 
or  confession  made  by  Beckwith,  in  absence  of  Mrs.  Chadwick  and 
after  her  arrest,  upon  the  charges  embraced  in  the  indictment  and  not 
in  furtherance  of  any  alleged  conspiracy.  The  motion  itself  was  re- 
duced to  writing,  and  recites,  in  a  general  way,  tht  nattu-e  of  the  alleged 
illegal  evidence  so  alleged  to  have  been  submitted  to  the  grand  jury  as 
evidence  for  their  consideration  upon  the  indictment  sought  against 
Mrs.  Chadwick,  and  is  sworn  to  by  her.  This  motion  and  affidavit  is  in- 
sufficient upon  its  face.  It  does  not  aver  that  the  grand  jury  had  before 
it  no  other  evidence  than  that  alleged  to  have  been  incompetent ;  but 
only  that  the  grand  jury  heard  and  received  the  alleged  hearsay  decla- 
rations of  C.  T.  Beckwith.  We  are  aware  of  no  rule  of  law  which  would 
nullify  the  action  of  a  grand  jury  merely  because  as  a  part  of  the  case 
they  received  improper  or  incompetent  evidence.  We  are  not  prepared 
to  say  that  an  indictment  found  wholly  upon  illegal  evidence  would 
not  be  as  invalid  as  one  based  upon  no  evidence  at  all,  the  matter  not 
being  one  which  may  be  found  exclusively  upon  the  knowledge  of  the 
grand  jurors.  10  Ency.  PI.  &  Pr.  395;  People  v.  Brickner  (O.  &  T.) 
15  N.  Y.  Supp.  528 ;  U.  S.  v.  Coolidge,  2  Gall.  364,  Fed.  Cas.  No.  14,- 
858.  But  an  inquiry  into  the  weight  of  the  evidence  upon  which  a 
grand  jury  acted  is  quite  irrelevant  and  incompatible  with  the  secrecy 
which  should  protect  the  ordinary  conduct  of  such  an  inquisitorial 
body.  The  mere  fact  that  illegal  evidence  was  heard,  if  there  was  any 
substantial  competent  evidence  upon  which  that  body  might  lawfully 
base  their  indictment  and  a  motion  and  affidavit  based  upon  an  allega- 
tion that  the  grand  jury  received  and  considered  an  alleged  statement, 
narrative,  or  confession  which  was  in  the  nature  of  hearsay  evidence, 
is  not  enough  to  justify  the  setting  aside  of  an  indictment  in  the  ab- 
sence of  averment  or  evidence  that  the  objectionable  evidence  was  the 
only  evidence  material  to  the  subject.  Hope  v.  People,  83  N.  Y.  418, 
38  Am.  Rep.  460;  Bloomer  v.  State,  3  Sneed,  69;  State  v.  Tucker,  20 
Iowa,  508 ;  State  v.  Logan,  1  Nev.  509 ;  People  v.  Lauder,  82  Mich. 
115,46  N.  W.  956;  Jones  v.  State,  81  Ala.  79,  1  South,  32;  State  v. 
Bunger,  14  La.  Ann.  465. 

But  another  and  equally  fatal  objection  is  that  in  general  a  motion 
to  quash  is  addressed  to  the  sound  discretion  of  the  trial  judge,  and  is 
not  the  subject  of  exception.  U.  S.  v.  Rosenberg,  7  Wall,  580,  19  L. 
Ed.  263 ;  Logan  v.  U.  S.,  144  U.  S.  268,  282, 12  Sup.  Ct.  617,  36  L.  Ed. 
429.  This  motion,  it  appears  from  a  journal  entry,  came  on  to  be 
heard  upon  affidavits,  and  upon  a  consideration  thereof  this  entry  re- 
cites that  the  court  found  and  decided  that  the  alleged  confession  of  C. 
T.  Beckwith  was  not  used  by  the  grand  jury  while  considering  the  in- 
dictment preferred  against  Mrs.  Chadwick,  nor  treated  or  received  as 
evidence  upon  which  they  might  act,  but  was  read  to  the  members  of 
the  jury  after  the  finding  of  tfie  indictment  by  one  of  their  number  as 
a  matter  of  curiosity.  The  evidence  thus  submitted  to  the  court  upon 
this  motion  has  not  been  made  a  part  of  the  bill  of  exceptions,  and  we 
must  accept  the  ruling  of  the  Court  as  not  reviewable. 

2.  In  many  ways  it  was  insisted  that  the  indictment  charged  no 


Digitized  by 


Google 


236  141  FEDERAL  REPORTER. 

offense  because  it  was  said  Mrs^  Chadwick  was  not  an  agent  or  officer 
of  the  Oberlin  bank,  and  was  therefore  legally  incapable  of  certifying 
the  check  of  a  drawer  when  there  was  no  money  on  deposit  to  meet 
such  check.  Upon  this  assumption  it  is  insisted  that  she  could  not  be 
legally  punished  for  conspiring  with  another  who  was  capable  of  do- 
ing the  act  which  she  could  not  do.  Subject  to  the  limitation  that  the 
object  of  the  conspiracy  must  be  to  violate  some  law  of  the  United 
States,  and  that  some  overt  act  must  be  done  "by  one  or  more  of  such 
parties"  to  carry  out  the  agreement,  we  can  discover  no  distinction  be- 
tween a  conspiracy  indictable  at  the  common  law  and  one  cognizable 
under  section  5400,  Rev.  St.  There  are  certain  offenses  in  which  a 
concert  of  action  between  two  persons  is  logically  necessary  to  the 
completion  of  the  crime ;  that  is,  crime  which  cannot  take  place  without 
concert.  Among  such  kind  of  offenses  Mr.  Wharton  mentions  adul- 
tery, bigamy,  incest,  and  dueling.  "Therefore,"  says  Mr.  Wharton,. 
"when  to  the  idea  of  an  offense  plurality  of  agents  is  logically  neces- 
sary, conspiracy,  which  assumes  the  voluntary  accession  of  a  person 
to  a  crime  of  such  a  character  as  that  it  is  aggravated  by  a  pluradity  of 
agents,  cannot  be  maintained.  *  *  *  We  have,"  he  says,  "the 
well-known  distinction  between  concursus  necessarius  and  concursus 
facultativus — in  the  latter  of  which  the  accession  of  a  second  agent  to- 
the  offense  is  an  element  added  to  its  conception;  in  the  former  of 
which  the  participation  of  two  agents  is  essential  to  its  conception ;  and 
from  this  it  follows  that  conspiracy,  the  gist  of  which  is  combination, 
added  to  crime,  does  not  lie  for  concursus  necesss^ius."  2  Wharton 
Crim.  Law,  §  1339. 

The  case  of  United  States  v.  Deitrich  (C.  C.)  126  Fed.  664,  has 
been  much  cited  and  relied  upon  by  the  counsel  for  Mrs.  Chadwick. 

The  case  affords  an  illustration  of  the  proper  application  of  the 
principle  referred  to  by  Mr.  Wharton,  and  is  broadly  distinguishable 
from  that  now  under  consideration.  Senator  Deitrich,  of  Nebraska, 
and  Jacob  Fisher,  were  indicted  under  section  5400  for  conspiring  to 
violate  section  1781,  Rev.  St.  by  the  said  Dietrich,  being  a  senator  in 
the  Congress,  agreeing,  corruptly  and  unlawfully,  to  receive  a  bribe 
for  aiding  and  procuring  the  appointment  of  the  said  Fisher  as  Post- 
master, and  the  said  Jacob  Fisher  by  corruptly  and  unlawfully  agree- 
ing to  give  to  Dietrich  a  bribe  for  procuring  and  aiding  to  procure  his 
appointment  to  said  office  of  Postmaster.  The  concurrent  acts  of  two 
persons  were  essential  to  the  offense  which  it  was  the  object  of  the 
conspiracy  to  commit.  Dietrich  could  not  agree  to  receive  a  bribe  un- 
less some  other  should  agree  to  give  him  one.  Under  section  1781, 
Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  1212],  the  act  of  "agreeing"  to  re- 
ceive such  a  bribe  was  a  substantive  offense,  and  the  act  of  agreeing 
to  give  such  a  bribe  another.  Concert  of  action  was,  therefore,  essen- 
tial to  the  violation  of  section  1781,  charged  as  the  purpose  of  the 
conspiracy. 

To  violate  section  6208,  a  plurality  of  guilty  agents  is  not  necessary. 
A  check  may  be  certified  when  the  drawer  has  no  funds  upon  deposit, 
and  the  officer  certifying  it  be  guilty  of  violating  the  law  which  for- 
bids that  act  without  the  guilty  complicity  of  the  drawer  or  any  other 
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person.  In  short,  the  very  fact  that  Mrs.  Chadwick  could  not  be  guilty 
of  any  violation  of  section  6208,  as  contended  by  her  counsel,  takes  the 
-case  outside  of  the  rule  which  forbids  an  indictment  for  conspiracy 
where  a  plurality  of  agents  is  logically  necessary  to  complete  the  crime 
which  it  was  the  object  of  the  conspiracy  to  commit.  It  is  sufficient 
if  any  one  of  the  parties  to  a  conspiracy  is  legally  capable  of  commit- 
ting the  offense,  although  the  other  parties  may  not  have  been.  Scott 
V.  U.  S.,  130  Fed.  429,  64  C.  C.  A.  »1;  2  Wharton,  Gr.  Law,  §§  1340a 
and  1388;  1  Bishop,  Cr.  Law,  627-629,  and  §  432;  U.  S.  v.  Bayer,  4 
Dill.  407,  Fed.  Cas.  No.  14,547;  State- v.  Sprague,  4  R.  I.  257;  Boggus 
v.  State,  34  Ga.  276.  In  Scott  v.  U.  S.  cited  above,  the  conspiracy  was 
to  violate  section  5209  [U.  S.  Comp.  St.  1901,  p.  3497]  by  causing  cer- 
tain false  entries  to  be  made  upon  the  books  of  the  bank.  Only  one 
of  the  conspirators  was  an  officer  of  the  bank.  The  overt  act  charged 
was  the  making  of  the  false  entries  by  the  hand  of  the  defendant,  who 
was  not  an  agent,  servant,  employ^,  or  officer  of  the  bank.  But  it  was 
also  averred  that  both  defendants  participated  in  the  act  slnd  that  the 
entries  were  in  law  made  by  the  bank  officer  through  the  hand  of  an- 
other— ^his  co-conspirator.  This  court  held  the  indictment  good.  The 
errors  assigned  to  the  present  indictment  based  upon  the  objection  we 
have  been  considering  are  not  well  taken. 

3.  Where  two  or  more  criminal  acts  are  connected  together,  or  are 
transactions  of  the  same  class  of  crime  or  offense,  they  may  be  joined 
in  one  indictment  in  separate  counts,  instead  of  having  several  indict- 
ments. Rev.  St.  §  1024  [U.  S.  Comp.  St.  1901,  p.  720].  When  this 
is  done,  the  court,  if  it  sees  that  the  defense  of  the  accused  may  be 
seriously  embarrassed,  may  require  the  government  to  elect  upon 
which  of  the  counts  it  will  proceed.  But,  even  when  there  is  a  join- 
der of  felonies,  the  court  is  not  under  any  absolute  duty  to  require  an 
election  upon  motion  of  the  defendant.  This  question  of  election 
must  depend  upon  the  circumstances  of  the  particular  case,  and  is  one 
requiring  the  exercise  of  a  considerable  degree  of  discretion  by  the 
trial  judge.  If  it  does  not  appear  that  any  substantial  right  of  the 
defendant  may  be  prejudiced  by  the  submission  to  the  same  jury  of 
more  than  one  distinct  accusation  according  to  the  orderly  methods  of 
a  court  of  justice,  it  should  not  compel  an  election  and  thus  cause  re- 
peated trials  of  offenses  of  the  same  class.  Pointer  v.  U.  S.,  151  U. 
S.  396,  14  Sup.  Ct.  410,  38  L.  Ed.  208.  There  was  no  error  in  the 
joinder  of  the  several  offenses  charged  in  this  indictment.  They  were 
crimes  of  the  same  class,  and  the  evidence  relating  to  each  substan- 
tially the  same. 

We  do  not  see  from  anything  which  appears  in  this  case  that  the 
plaintiff  in  error  was  prejudiced  or  embarrassed  by' the  trial  of  the  sev- 
eral counts  before  the  same  jury.  There  was  no  error  in  denying  the 
motion  to  elect. 

4.  Mrs.  Chadwick's  letters.  Two  letters  were  offered  in  evidence 
by  the  district  attorney  upon  evidence  that  they  were  in  the  hand- 
writing of  Mrs.  Chadwick.  They  were  received  over  the  objection 
of  the  defendant  Subsequently  a  motion  to  take  them  from  the  jury 
was  denied    These  letters  were  as  follows: 
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"Cleveland,  October  2,  I'VO'^. 

"My  Dear  Mr.  Spear  and  Beckwlth:  I  must  again  thank  you  and  Mr.  B. 
for  your  great  kindness  to— I  gave  the  check  to  Mr.  Fay,  and  he  said  he  would 
go  and  see  his  people  to-morrow  morning,  and  if  they  would  extend  the 
paper  he  would  give  me  my  note.  I  just  said^  a  deal  that  would  go  through 
your  bank  in  connection  with  the  college.  The  check  was  given  In  that  con- 
nection. So  you  need  only  to  listen  to  him.  I  don*t  think  he  will  ask  any 
questions.  I  don't  want  him  to  be  in  possession  of  any  facts,  rather  I  don*t 
want  Mr.  Wurst  to  be.  I  think  best  not  to.  It  will  only  be  necessary  for  you 
to  say  that  you  will  renew  the  pa]llir.  He  said  he  was  going  to  take  the 
check  up  and  show  it  to  you,  and  ask  you  to  renew  their  paper  on  the  stren^h 
of  the  check  not  being  payable  before  November  Ist  Hoping  this  will  pass  of 
all  safe,  and  with  many  thanks  to  you  both. 

'*V'ery  gratefully,  0.  L.  Chad  wick." 

"P.  S.  He  is  going  first  thing  in  the  a.  m.  He  remarked  that  you  would  be 
surprised  to  see  the  check  In  his  hands,  so  you  better  be  surprised ;  If  you  do 
not  say  it,  look  It" 

"My  Dear  Mr.  Spear :  Could  we  arrange  this  matter  of  Mr.  W.  and  P.  In 
this  way :  They  don't  even  know  that  I  have  ever  met  you  or  done  any  busi- 
ness with  you.  I  think  I  might  say  I  was  going  to  make  a  loan  through  your 
bank  in  connection  with  the  college.  Now,  this  he  would  not  repeat  because 
he  wants  to  act  for  me  in  every  way  he  can  in  the  future.  I  would  not  tell 
him  anything  that  would  ever  show  that  we  had  ever  done  any  business.  I 
would  ask  you  to  certify  my  check  dated  October  10th,  and  this  would  get 
the  matter  out  of  their  hands.  I  could  then  get  the  funds  on  the  goods  In  the 
East  to  meet  the  check  and  you  would  not  be  anything  out,  so  if  you  will 
draw  the  check  for  $15,000  and  certify  it  on  your  checks  I  can  sign  It,  and  he 
will  be  none  the  wiser.  Now  I  will  pay  you  and  Mr.  B.  well  for  this  favor,  and 
am  sure  it  will  be  safe,  and  you  need  not  let  them  know  anything  about  our 
matters.  There  will  be  nothing  for  your  folks  to  say,  only  that  the  check  wMll 
be  good  on  that  date.  And  if  they  ask  you  for  extension  for  ten  days,  you 
can  agree  to  it,  and  do  hope  you  can  do  this.  Please  do  not  be  afraid  to  do 
this,  because  I  will  be  most  careful  over  this.  I  think  by  advice  of  my  at- 
torney I  am  myself  going  to  be  able  to  do  something  which  will  be  of  great 
interest  to  us  all.  He  will  prepare  the  papers  to-day.  I  was  sick  and  did 
not  get  It  arranged  yesterday.  I  send  you  also  my  note  dated  to  cover  certi- 
fied check  for  the  10th,  and  a  small  commission,  for  your  kindness.  Please 
phone  me  if  you  can  do  this,  it  is  important  If  you  do  this  I  save,  what  I 
save  I  give  you. 

"Very  truly,  G.  Li.  G. 

"Postscript  I  mean  that  I  will  tell  them  that  I  had  a  deed  with  the  college 
that  will  pass  through  your  bank,  which  is  true  for  I  have  had,  and  if  they 
help  me  further  then  it  will  be  through  you. 

"Yours,  B." 

There  was  no  direct  evidence  that  these  letters  were  ever  sent  to 
or  received  by  either  Beckwith  or  Spear.  Beckwith  was  president, 
and  Spear  cashier,  of  the  Citizens'  National  Bank  at  Oberlin,  Ohio, 
and  are  the  same  persons  with  whom  Mrs.  Chadwick  is  charged  to 
have  conspired  to  violate  section  5208,  Rev.  St,  by  certifying  her 
checks  drawn  upon  that  bank  at  a  time  when  she  should  have  no 
money  upon  deposit' to  meet  same.  It  is  now  very  earnestly  insisted 
that,  in  the  absence  of  evidence  of  transmission  or  delivery,  such  docu- 
ments are  not  competent  as  either  confessions  or  admissions,  not  be- 
ing declarations  made  to  another.  Soliloquy,  say  counsel,  cannot 
prejudice  the  speaker,  because  there  is  no  vilification  of  one's  self  when 
not  said  or  written  to  another.  But  a  self-charging  admission  does 
not  lose  all  of  its  evidential  force  because  it  is  not  transmitted  or  de- 
livered to  another.     Books  of  account  afford  evidence  against  all  who 
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are  instrumental  in  their  being  kept  or  have  right  of  access  to  them, 
although  intended  only  for  the  inspection  of  those  who  make  them. 
It  is  true  that  in  respect  of  such  books  of  account  the  case  is  some- 
what different  from  that  presented  by  an  admission  in  a  private  diary 
or  an  unsent  letter  or  a  memorandum  intended  only  for  the  personal 
use  of  the  maker.  The  custom  and  usage  of  merchants  has  made  the 
keeping  of  correct  books  of  account  a  matter  of  business  necessity, 
and  the  presumption  of  correctness  of  entries  perhaps  extends  beyond 
those  which  are  self-charging.  The  bottom  principle  is,  however, 
the  same  in  each  instance,  namely,  that  one  will  not  write  or  say  that 
which  is  contrary  to  one's  interest,  unless  it  be  true.  To  put  it  in 
another  form,  that  which  one  admits  to  be  true,  whether  in  the  privacy 
of  his  private  journal  or  by  a  memorandum  intended  to  aid  his  own 
memory  only  or  in  a  letter  which  he  keeps,  instead  of  transmitting  to 
the  one  addressed,  may  reasonably  be  presumed  to  be  true  until  ex- 
plained or  rebutted.  That  this  kind  of  an  admission  would  not  be 
conclusive,  not  being  intended  to  influence  the  conduct  of  another,  but 
subject  to  explanation,  does  not  affect  its  admissibility  as  evidence  of 
the  truth  of  any  admissions  made  by  the  author  of  the  document  or 
utterance. 

In  Toner  v.  Taggart,  5  Bin.  (Pa.)  490,  a  memorandum  in  hand- 
writing of  deceased  and  found  upon  his  person  after  death  was  held 
admissible  as  an  admission  of  the  indebtedness  of  the  deceased  to  the 
plaintiff.  In  Medway  v.  U.  S.,  6  C.  CI.  (U.  S.)  421,  the  issue  was 
as  to  the  loyalty  of  Mrs.  Medway.  A  letter  written  by  her  and  ad- 
dressed to  Mr.  Davis,  president  of  the  Southern  Confederacy,  but 
never  sent,  was  held  admissible.  The  letter,  never  having  been  trans- 
mitted, was  held  not  to  be  an  overt  act  of  aid  and  comfort  to  the  cause 
of  the  Confederacy.  But  it  contained  an  admission  that  the  writer 
liad  theretofore  written  and  transmitted  a  similar  letter  tendering  aid 
and  comfort  to  Mr.  Davis  in  his  official  character,  and  this  admission 
was  regarded  as  an  admission  that  Mrs,  Medway  had  theretofore,  by 
the  writing  and  transmission  of  such  letter,  aided,  comforted,  and 
abetted  the  Rebellion.  In  People  v.  Robinson,  19  Cal.  40,  the  talk  of  a 
person  in  his  sleep  was  held  very  properly  to  be  inadmissible  as  evi- 
dence against  him  upon  the  ground  of  unconsciousness.  But  in  State 
V.  Morgan,  35  W.  Va.  260,  266,  13  S.  E.  385,  the  ejaculations  or  solil- 
oquy of  a  woman  charged  with  murder,  made  in  the  nighttime  while 
upon  her  couch,  were  held  competent  as  admissions.  The  question  as 
to  their  value  was  left  to  the  jury. 
Upon  this  subject  Brannon,  J.,  said : 

"It  Is  with  them  to  say  whether  It  was  made  In  sleep  and  was  therefore 
worthless,  or  whether,  though  In  sleep,  It  was  but  the  divulgence  of  truth, 
springing  from  guilt  which  rested  heavy  upon  the  soul  and  broke  forth  through 
voice  and  lips,  the  half  conscious  man  revealing  secrets  Indelibly  impressed  on 
tlie  memory,  which  If  fully  awake,  he  would  fain  have  suppressed.  It  was 
with  the  jury  to  say  whether  she  was  fully  awake,  and  forgot  herself,  and  In 
this  soliloquy  spoke  out  the  truth.  The  operation  of  the  human  mind  Is  an 
enigma,  and  its  expressions  in  the  unconsciousness  of  sleep  are  frequently  va- 
garies and  fictions,  but  sometimeB  born  of  reality*** 
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If  from  other  evidence  the  jury  should  be  satisfied  that  there  was  a 
conspiracy  to  which  either  Beckwith  or  Spear  were  parties  to  bring 
about  the  violation  of  section  6208,  Rev.  St.,  by  the  unlawful  certifi- 
cation of  Mrs.  Chadwick's  checks,  these  letters  would  tend  to  show 
that  she  was  a  party  to  such  conspiracy.  A  general  objection  to  their 
competency  or  evidence  or  a  general  motion  to  withdraw  them  from 
the  jury  would  be  manifestly  bad.  The  extent  to  which  they  were 
competent  will  now  be  considered  under  an  exception  taken  to  the 
charge  of  the  court  relating  to  the  matter.  Upon  tiie  evidential  char- 
acter of  these  letters  the  court  said  in  its  charge : 

"Two  papers,  purporting  to  their  face  to  be  letters  from  the  defendant,  one 
to  Spear  and  Beckwith,  and  one  to  Spear,  have  been  offered  in  evidence;  a 
witness  having  testified  that  they  are  in  the  defendant's  handwriting.  The  di- 
rect evidence  is  silent  as  to  whether  they  were  ever  received  by  Beckwith  or 
Spear;  but,  if  you  find  that  they  are  in  the  handwriting  of  the  defendant, 
you  will  give  to  them  such  interpretation  and  force,  as  under  all  the  sur- 
rounding circumstances,  you  think  them  fairly  entitled  to.  They  may,  if  in 
your  judgment  they  are  entitled  to  such  an  interpretation,  furnish  some  in- 
formation as  to  the  kinds  of  transactions  carried  on  between  the  defendant 
and  Beckwith  and  Spear,  and  whether  the  relation  which  she  and  they  sus- 
tained to  the  bank  were  such  as  to  tend  to  support  the  contention  of  the  gov- 
ernment that  the  defendant  and  Spear  and  Beckwith  were  engaged  in  a  con- 
spiracy to  vioiate  the  law  respecting  the  certification  of  checks." 

This  was  duly  excepted  to,  but  no  request  for  any  charge  in  respect 
of  these  letters  was  made,  except  a  request  that  the  letters  should  be 
withdrawn  from  the  jury  as  incompetent  for  any  purpose.  The  un- 
dated letter  addressed  to  Mr.  Spear  was  inferably  written  before  the 
one  dated  October  2,  1903.  That  it  refers  to  a  check  of  October  10th, 
which  she  wishes  certified,  is  not  significant  that  its  date  was  after 
October  10th,  for  her  reference  is  most  likely  to  a  check  dated  ahead 
or  to  be  dated  ahead.  A  check  for  $15,000,  dated  November  1,  1903, 
payable  to  order  of  Henry  Wurst  and  indorsed  to  W.  L.  Fay,  is  in 
evidence.  This  check  was  certified  October  2,  1903,  and  is  stamped 
paid  November  1,  1903.  This  is  evidently  one  of  the  checks  referred 
to  in  both  letters ;  that  of  October  2d  acknowledging  receipt  of  the  cer- 
tified check  and  showing  that  she  had  given  it  to  Mr.  Fay.  There 
was  also  in  evidence  other  checks  bearing  dates  prior  to  October  2d, 
and  some  of  later  date  which  were  also  certified  by  either  Beckwith  or 
Spear.  There  was  also  evidence  from  which  the  jury  might  infer 
that  neither  at  the  time  of  the  writing  of  these  letters  or  at  the  time 
of  the  certification  ol  the  check  dated  November  1st,  and  certified  Oc- 
tober 2d,  nor  at  the  time  of  the  certification  of  any  of  the  other  checte 
in  evidence,  the  subject  of  one  or  other  of  the  several  counts  upon 
which  the  defendant  was  convicted,  did  she  have  upon  deposit  in  the 
Oberlin  bank  the  funds  to  meet  any  one  of  such  checks.  That  these 
letters  tend  to  show  Mrs.  Chadwick's  purpose  to  bring  about  an  un- 
lawful violation  of  section  6208,  Rev.  St.  through  an  arrangement  or 
agreement  with  either  Beckwith  or  Spear,  or  both,  and  that  their 
consent  to  her  scheme  was  to  be  induced  by  her  assurances  of  safety 
and  promises  of  reward,  there  can  be  no  doubt.  If,  therefore,  there 
was  any  conspiracy  between  either  Spear  or  Beckwith  and  some 
other  person  to  violate  the  certification  statute  in  respect  of  checks  to 
be  drawn  or  which  had  been  drawn  by  Mrs.  Chadwick,  the  admis- 
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sions  found  in  these  letters  point  to  Mrs.  Chadwick  herself  as  the 
other  party  to  the  conspiracy  and  establish  her  unlawftil  intent.  The 
letters  are  also  an  admission  of  the  nature  of  her  relations  to  the  per- 
sons to  whom  the  letters  are  addressed.  That  an  unreceived  letter 
is  not  evidence  against  the  person  addressed  is,  of  course,  elementary 

These  letters  by  themselves  would  be  of  no  weight  as  against  either 
Beckwith  or  Spear.  Upon  the  other  hand,  if  independently  of  the 
letters  the  fact  of  a  conspiracy  is  established  as  existing  at  the  time 
they  were  penned,  there  could  be  no  doubt  of  the  admissibility  of  these 
documents  as  declarations  or  admissions  by  one  in  furtherance  of  the 
conspiracy,  and  therefore  competent  against  all.  In  general  terms 
the  jury  were  so  instructed.  The  fact  of  the  existence  of  a  con- 
spiracy is  a  fact  which  is  seldom  capable  of  express  or  direct  proof. 
But  evidence  of  an  express  agreement  to  violate  the  certification  sta- 
tute was  not  necessary.  Evidence  of  facts  and  circumstances  from 
which  the  existence  of  a  preconcerted  plan  might  be  inferred  is 
enough.  And  so,  too,  the  facts  and  circumstances  from  which  a 
conspiracy  is  to  be  inferred  may' be  and  often  must  be  shown  singly. 
Their  collocation  is  for  the  jury,  and  the  order  in  which  they  may  be 
shown  is  generally  one  in  the  discretion  of  the  court. 

In  Wharton  upon  Criminal  Law  (10th  Ed.)  1398,  it  is  said: 

"The  actual  fact  of  conspiring  may  be  inferred,  as  has  been  said,  from  cir- 
cumstances, and  the  concurring  conduct  of  the  defendants  need  not  be  directly 
IHroved.  Any  joint  action  on  a  material  point,  or  collocation  of  independent 
but  co-operatiye  acts,  by  persons  closely  associated  with  each  other,  is  held  to 
be  Buflacient  to  enable  the  Jury  to  infer  concurrence  of  sentiment ;  and  one  com- 
petent witness  will  suffice  to  prove  the  co-operation  of  any  individual  conspir- 
ator. If,  therefore,  it  appear  that  two  or  more  persons,  acting  in  concert,  are 
apparently  pursuing  the  same  object,  often  by  the  same  means,  one  perform- 
ing part  of  an  act,  and  the  other  completing  it  for  the  attainment  of  the  ob- 
ject, the  jury  may  draw  the  conclusion  that  there  is  a  conspiracy." 

In  Reilley  v.  U.  S.,  106  Fed,  896,  46  C.  C.  A.  25,  35,  this  court  said: 

'^It  is  also  urged  that  the  evidence  did  not  justify  the  verdict,  in  that  there 
was  no  proof  of  conspiracy  to  do  what  was  done.  As  has  been  often  remarked, 
it  is  not  necessary  that  direct  evidence  of  a  formal  agreement  should  be  given 
in  such  cases.  If  the  evidence  of  the  separate  details  of  the  transaction  as  it 
was  carried  out  indicates  with  the  requisite  certainty  the  existence  of  a  precon- 
certed plan  and  purpose,  that  is  sufficient;  and  we  think  the  evidence  was 
such  as  to  warrant  the  verdict" 

The  fact  of  the  accession  of  Spear  and  Beckwith  to  the  scheme  en- 
tertained by  Mrs.  Chadwick,  as  indicated  in  these  letters,  was,  like  all 
other  facts  needed  to  complete  the  evidence  of  a  conspiracy,  a  fact 
which  might  be  shown  by  indirect  or  circumstantial  evidence.  The 
business  or  social  relation  of  the  parties  before  and  after  the  date  of 
these  letters;  other  acts  of  a  similar  character  to  that  which  Mrs. 
Chadwick  had  in  mind  to  procure  as  shown  by  these  documents ;  the 
state  of  her  account  with  the  bank  of  which  Spear  and  Beckwith  were 
officers;  the  fact,  if  it  be  so,  that  a  check  answering  the  description 
of  the  one  which  these  letters  show  she  intended  to  have  certified  or 
acknowledged  having  received — ^were  all  circumstances  from  which 
the  jury  might  infer  the  accession  of  Beckwith  and  Spear  to  a  scheme 
for  the  violation  of  section  5208,  Rev.  St,  similar  to  that  divulged  by 
141F.--16 
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these  written  admissions  of  the  defendant.  Thus  the  "interpretation 
and  force"  of  the  admissions  in  these  letters  would  depend  in  large 
part  upon  the  other  facts  and  circumstances  or  as  the  court  said  to 
the  jury  "upon  the  surrounding  circumstances."  These  might  be  such 
as  to  justify  an  inference  that  these  letters  had  in  fact  been  received 
and  acted  upon  by  Beckwith  and  Spear,  or  that  a  concert  of  action 
similar  to  that  admitted  by  these  letters  and  for  the  purposes  there 
shown,  was  inferable  irrespective  of  the  receipt  of  these  particular 
communications  between  the  parties.  The  scope  and  evidential  value 
of  these  documents  was,  therefore,  dependent  upon  their  being  read 
in  the  light  of  all  of  the  evidence  in  the  case.  This  is  what  the  learned 
court  meant  and  what  the  jury  as  reasonable  men  of  affairs  must  be 
regarded  as  having  understood,  when  the  court  said  that: 

"You  will  give  tbem  such  Interpretation  and  force  as,  under  all  the  circom- 
stances,  you  think  them  fairly  entitled  to." 

It  would  be  a  most  unjustifiable  and  forced  inference  to  interpret 
this  instruction  as  giving  a  free  rein  to  the  jury.  Indeed,  the  follow- 
ing sentence  seems  to  place  a  somewhat  narrow  limitation  of  their 
evidential  value,  as  only  furnishing  "some  information  as  to  the  kinds 
of  transactions  carried  on  between  the  defendant  and  Beckwith  and 
Spear,"  and  "as  throwing  light  upon  the  question  of  the  relation 
which  she  'and  they  sustained  to  the  bank."  A  limitation  of  the  in- 
ferences to  be  drawn  from  these  letters,  when  read  in  the  light  of 
all  of  the  other  facts  and  circumstances  of  the  case  as  affording  "some 
information"  upon  the  kinds  of  transactions  she  and  Beckwith  and 
Spear  were  engaged  in,  and  as  to  the  relations  which  she  and  they 
sustained  to  the  bank,  is  at  least  a  limitation  of  which  the  plaintiff  in 
error  cannot  complain. 

5.  We  have  carefully  examined  the  charge  of  the  court  in  connec- 
tion with  the  other  assignments  of  error  based  upon  exceptions  re- 
served. None  of  these  are  well  taken,  and  none  are  of  sufficient  im- 
portance to  require  special  attention.  A  number  of  special  requests 
for  further  direction  were  denied.  One  of  these  was  the  seventh,  and 
reads  as  follows: 

"The  defendant  was  not  bound  to  know  the  rules  of  the  bank  or  the  la\7 
groverning  the  officers  of  the  bank  with  reference  to  certifying  checks,  and  in 
the  absence  of  such  knowledge  she  could  not  be  held  to  have  conspired  with 
tlie  officers  of  the  bank,  if  what  she  did  was  done  in  good  faith,  and  without 
any  criminal  intention  to  do  the  unlawful  act  complained  of." 

Upon  this  matter  of  intent,  the  court  said: 

"I  am  asked  by  the  government  to  charge,  and  I  do  charge  In  this  connection, 
that  the  jury  is  instructed,  on  the  question  of  intent  on  the  part  of  the  de- 
fendant, that  the  law  presumes  that  every  person  intends  the  natural  and 
ordlnnry  consequences  of  his  acts.  Wrongful  acts,  knowingly  or  intentionally 
committed,  cannot  be  Justified  on  the  ground  of  innocent  intent  Ordinarily 
the  intent  with  which  a  man  does  a  criminal  act  is  not  proclaimed  by  him, 
and  ordinarily  there  is  no  direct  evidence  from  which  the  Jury  may  be  satis- 
fied, from  declarations  of  the  criminal  himself,  as  to  what  he  Intended  when 
be  did  a  certain  act  And  this  question  of  intent,  like  all  other  questiODB  of 
fact,  is  solely  for  the  Jury  to  determine  from  the  evidence  in  the  casa*? 


Digitized  by 


Google 


CHADWICK  V.  UNITED  STATES.  243 

In  reference  to  the  defendant's  knowledge  of  the  statute  iforbidding 
certification  when  the  drawer  had  no  funds  upon  deposit,  the  court 
said : 

'The  claim  is  made  by  counsel  for  the  defendant  that  there  Is  no  proof  that 
the  defendant  had  knowledge  that  the  act  of  certifying  the  check,  if  done  aa 
claimed  in  the  indictment,  was  in  violation  of  the  law.  On  this  point,  I  say 
to  you,  gentlemen,  that  a  conspiracy  cannot  exist  without  a  guilty  intent  be- 
ing then  present  in  the  minds  of  the  conspirators ;  but  this  does  not  mean 
that  the  parties  must  know  that  they  are  violating  the  statutes  of  the  United 
States.  The  government  is  not  required  to  prove,  in  order  to  sustain  a  verdict 
of  guilty,  that  the  parties  knew  that  some  statute  forbade  the  acts  they  were 
jierforming.  If  these  acts  of  certifying  checks,  or  any  of  them  as  charged  in 
the  indictment,  were  in  fact  violations  of  the  law,  the  defendant  is  to  be  held 
guilty  if  she,  as  charged  in  the  indictment  conspired  with  Beckwith  or  Spear 
in  bringing  about  their  certification;  and  the  question  of  her  knowledge  or 
her  ignorance  of  such  acts  being  contrary  to  law  is  not  a  fact  which  you  have 
a  right  to  consider.  The  only  question  for  you  to  pass  upon  is  whether  the 
defendant  violated  the  law;  not  whether  she  had  any  knowledge  that  she 
was  violating  the  law.*' 

We  think  there  was  no  error  in  the  denial  of  the  request  as  pre- 
ferred nor  in  the  charge  as  given.  The  indictment  is  for  a  statutory 
conspiracy  to  violate  a  penal  statute  of  the  United  States.  Knowledge 
that  the  act  which  it  was  the  object  of  the  conspiracy  to  do  would  be 
in  violation  of  the  law  is  imputed  and  need  not  be  proven.  Neither  do 
we  understand  that  in  courts  of  the  United  States  the  fact  that  the 
object  of  the  conspiracy  was  to  do  an  act  which  is  only  mala  prohibita 
requires  evidence  of  knowledge  of  the  unlawfulness  of  the  act  pur- 
posed by  the  conspirators.  The  conspiracy  itself  is  one  created  by 
statute  and  is  made  out  by  evidence  that  its  object  was  to  perpe- 
trate some  offense  against  the  United  States.  Undoubtedly  something 
more  than  a  mere  certification  in  excess  of  a  deposit  is  necessary  to 
make  the  offense  punishable  under  section  5440  [U.  S.  Comp.  St. 
1901,  p.  3676]  and  Act  July  12,  1882,  c.  290,  22  Stat.  166  [U.  S. 
Comp.  St.  1901,  p.  3497].  A  wrongful  intent  is  of  the  essence  of  the 
matter,  and  the  act  of  certification  must  be  willful  and  charged  as  such. 
There  must  be  an  evil  design,  a  wrongful  purpose.  Therefore  willful 
ignorance  as  to  whether  the  drawer  had  money  on  deposit  or  not  or 
knowledge  that  she  did  not  must  be  shown.  Potter  v.  U.  S.,  155  U. 
S.  438,  446,  15  Sup.  Ct.  144,  39  L.  Ed.  214;  Spurr  v.  U.  S.,  174  U.  S. 
728,  735,  19  Sup.  Ct.  812,  43  L.  Ed.  1150.  But  knowledge  of  the  sta- 
tute forbidding  a  certification  in  excess  of  a  deposit  is  imputed.  An 
unlawful  or  wrongful  intent  may  be  implied  from  the  intentional  do- 
ing of  an  unlawful  act.  Agnew  v.  U.  S.,  1G5  U.  S.  36,  49,  50,  53,  17 
Sup.  Ct.  235,  41  L.  Ed.  624.  In  Spurr  v.  U.  S.,  cited  above,  the  court 
said : 

*'If  an  officer  certifies  a  check  with  the  intent  that  the  drawer  shall  obtain 
80  much  money  out  of  tbe  bank  when  he  has  none  there,  such  ofBcer  not  only 
i^rtifies  unlawfully,  but  the  special  Intent  to  violate  the  statute  may  be  im- 
puted. And  so  evil  design  may  be  presumed  if  the  officer  purposely  keeps  him- 
self in  ignorance  of  whether  the  drawer  has  money  in  the  bank  or  not*' 

6.  Among  the  names  duly  drawn  from  the  box  as  one  of  the  venire 
from  which  a  jury  was  to  be  selected  was  that  of  Butler  Crane.  In 
answer  to  this  name,  when  called  by  the  clerk,  one  Bentley  F.  Crane 
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appeared,  and  upon  examination  as  to  his  qualifications  was  accepted 
as  a  juror  and  served  as  such.  Upon  the  ground  that  Bentley  F. 
Crane  had  not  been  drawn  as  a  juror  in  the  mode  required  by  law, 
but  had  appeared  and  answered  to  the  name  of  Butler  Crane,  the  de- 
fendant, after  verdict,  moved  for  a  new  trial,  and  the  refusal  of  the 
court  to  grant  a  new  trial  upon  this  ground  is  now  assigned  as  error. 
The  bill  of  exceptions  includes  the  exhibits  and  affidavits  bearing  upon 
this  matter,  and  from  this  evidence  we  are  satisfied  that  the  juror  in- 
tended to  be  summoned  and  who  was  actually  notified  to  appear  was 
Bentley  F.  Crane.  There  was  no  such  person  as  Butler  Crane,  and 
when  Bentley  F.  Crane  was  notified  to  appear  he  assumed  that  he  was 
the  person  intended  and  acted  in  perfect  good  faith  in  assuming  that 
it  was  simply  a  case  of  misnomer.  He  was  a  farmer  in  good  repute 
residing  at  Shalersville,  Portage  county,  which  was  the  address  of  the 
*;Butler  Crane"  drawn  from  the  jury  box,  and  knew  that  there  was 
no  Butler  Crane  in  that  township  or  county.  He  answered  to  the 
name  of  Butler  Crane  when  called  as  one  of  the  venire  tendered  the 
defendant,  but  says  that  as  Mr.  Dawley,  one  of  the  defendant's  coun- 
sel, was  from  his  neighborhood  and  known  to  him,  he  assumed  that 
Mr.  Dawley  knew  that  his  right  name  was  "Bentley"  and  not  "But- 
ler." The  name  was  one  of  a  number  furnished  the  clerk  of  the  court, 
at  his  request,  by  Judge  Robertson,  a  state  judge,  residing  in  Portage 
county.  Judge  Robertson  personally  knew  Bentley  Crane  and  under- 
took to  furnish  his  name.  By  either  the  clerical  mistake  of  the 
judge's  stenographer  or  of  the  deputy  clerk  who  transcribed  the  name 
from  Judge  Robertson's  list  the  name  "Bentley"  was  written  "Butler" 
upon  the  card  which  went  into  the  jury  box.  In  sound  and  appear- 
ance there  is  so  much  similarity  as  to  easily  account  for  the  mistake. 
Bentley  Crane  was  qualified  as  a  juror,  was  disinterested,  and  the  only 
irregularity  consists  in  this  misnomer.  It  was  not  a  case  of  the 
wrongful  impersonation  of  a  juror  duly  summoned  by  a  stranger  as 
in  McGill  v.  State,  34  Ohio  St.  228. 

There  is  no  evidence  of  willful  misconduct  upon  the  part  of  any  one 
in  this  matter.  If  counsel  had  examined  the  juror  as  to  his  name, 
the  misnomer  would  have  been  discovered.  This  they  did  not  do.  It 
is  said  that  counsel  did  not  know  that  his  name  was  Bentley  Crane 
and  had  a  right  to  presume  his  name  was  correctly  transcribed  upon 
the  list  of  jurors  furnished  them.  We  may  assume  this  to  be  so,  and 
also  assume  that,  if  there  had  been  in  fact  a  Butler  Crane  competent 
for  jury  service  in  this  case,  a  serious  question  might  arise  if  the 
defendant  was  misled  into  accepting  one  juror  when  they  had  rea- 
sonable ground  for  supposing  she  was  securing  another.  But  that 
is  not  this  case.  It  affirmatively  appears  that  there  was  no  such  person 
as  Butler  Crane,  and  that  the  juror  intended  to  be  summoned  and 
actually  summoned  was  the  juror  Bentley  Crane.  The  defendant  se- 
cured the  juror  she  elected  to  accept,  altliough  his  name  was  Bentley 
Crane,  and  not  Butler  Crane.  Under  such  circumstances  the  ques- 
tion, arising  only  upon  a  motion  for  a  new  trial,  was  one  for  the  ex- 
ercise of  the  sound  discretion  of  the  trial  judge.  If  he  was  satisfied 
that  no  fraud  was  intended  and  no  substantial  right  of  the  defendant 
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had  been  prejudiced  or  embarrassed,  he  might  well  deny  a  new  trial 
upon  such  a  case.  There  is  nothing  better  settled  than  that  the  denial 
of  a  new  trial  upon  any  ground  which  appeals  to  the  discretion  of  the 
trial  judge  is  not  the  subject  of  an  exception  nor  assignable  as  error 
here.  Moore  v.  U.  S.,  150  U.  S.  57,  61, 14  Sup.  Ct.  26,  37  L.  Ed.  906 ; 
Blitz  V.  U.  S.,  153  U.  S.  308,  14  Sup.  Ct.  924,  38  L.  Ed.  725. 

The  question  as  presented  upon  this  record  seems  to  be  quite  within 
the  range  of  the  sound  discretion  of  tlie  trial  judge,  and  in  the  absence 
of  evidence  of  grave  abuse  is  not  the  subject  of  review  when  pre- 
sented only  under  an  assignment  of  error  in  refusing  a  new  trial. 

7.  The  district  attorney  in  his  closing  argument  said,  among  other 
things : 

"Bedortha  Is  dead;  Beckwith  is  dead;  two  other  directors  are  sick.  A  sus- 
pended banlL — and  do  you  know  what  that  means?  The  widows,  the  orphans 
whose  hopes  of  peace  and  prosperity  in  old  age  have  been  robbed  from  them. 
Have  you  thought  of  what  that  means?  The  ambitions  of  youth  whose  all 
was  there.  The  absolute  necessity  of  the  lives  of  men  and  comfocts  of  men 
and  women  and  children.  All  swept  away.  Death,  sickness,  and  destruc- 
tion in  your  path!** 

To  this  the  defendant  at  the  time  objected,  and  then  excepted.  No 
ruling  was  made.  The  passage  is  severed  from  its  context,  but  we 
can  infer  that  the  district  attorney  was  endeavoring  to  impress  the  jury 
with  the  evil  results  which  had  followed  from  the  unlawful  conspiracy 
charged  by  the  indictment.  There  was  evidence  that  Bedortha,  a  di- 
rector of  the  Oberlin  bank,  was  dead;  that  Beckwith,  its  president, 
was  dead ;  that  two  other  directors  were  sick ;  and  that  the  bank  had 
suspended.  The  inferences  drawn  from  these  facts  may  have  been 
extravagant.  But  we  do  not  understand  it  to  be  the  province  of  a 
court  to  limit  the  arguments  of  counsel  when  they  are  based  upon 
any  evidence  in  the  case.  There  is  a  degree  of  liberty  allowable  to 
counsel,  whether  for  the  government  or  the  accused,  in  respect  to 
the  line  of  argument  they  shall  pursue  and  the  inferences  to  be  drawn 
from  the  evidence  which  a  trial  judge  should  respect  until  the  facts 
of  the  case  are  overstepped  or  arguments  used  which  plainly  abuse 
the  privilege.  But  when  facts  not  in  evidence  are  stated  to  the  jury, 
or  arg^uments  advanced  plainly  not  justified  by  the  evidence,  and  cal- 
culated to  arouse  prejudices  incompatible  with  even-handed  justice 
or  an  orderly  course  of  procedure,  it  is  the  right  and  privilege  of 
the  counsel  for  the  accused  to  object  and  ask  the  interference  of  the 
court  and  to  except  when  the  court  denies  the  appeal.  But  to  entitle 
the  accused  to  a  reversal  when  objection  is  made  and  the  language 
not  withdrawn  it  must  appear  that  the  matter  objected  to  was  plainly 
unwarranted  and  so  improper  as  to  be  clearly  injurious  to  the  accused. 
Kellogg  V.  U.  S.,  103  Fed.  200,  43  C.  C.  A.  179 ;  Dunlop  v.  U  S.,  165 
U.  S.  498,  17  Sup.  Ct.  375,  41  L.  Ed.  799.  There  was  enough  in  the 
facts  proven  for  one  purpose  or  another  to  warrant  the  counsel  in 
referring  to  the  facts  stated  as  facts  in  the  language  complained  of. 
The  rest  of  the  paragraph  consists  of  inferences  by  which  the  counsel 
accounted  for  the  facts  or  in  a  picture  of  the  sorrow,  distress,  and 
ruin  which  are  the  ordinary  consequences  of  a  broken  bank.  It  can- 
not be  seriously  claimed  that  the  argument  and  influence  of  counsel 
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complained  of  were  so  grossly  unwarranted  and  improper  as  to  be 
palpably  injurious  to  the  accused.  Unless  this  does  appear,  a  re- 
viewing court  should  not  reverse  upon  such  an  assignment  of  error. 
People  V.  Ward,  105  Cal.  335,  340,  38  Pac.  945;  Dimmick  v.  U.  S. 
(C.  C.  A.)  135  Fed.  257,  270. 

Upon  the  motion  for  a  new  trial,  objection  was  urged  to  certain 
other  paragraphs  in  the  closing  argument  of  the  district  attorney. 
A  sample  of  one  of  the  paragraphs  complained  of  is  the  following: 

"Gentlemen,  I  say  to  you  In  my  closing  argument,  In  my  closing  words,  av 
a  final  appeal  to  your  Judgment,  your  intelligence,  your  courage,  that  the  evl- 
deuce  in  this  case  conclusively  proves,  beyond  the  existence  of  a  reasonable 
doubt,  the  truth  of  the  allegations  in  this  indictment  Proves  that  you  have 
before  you  what  12  men  may,  in  this  country,  have  never  had  before  them  in 
all  criminal  history — ^a  criminal  of  such  conspicuous  note — ^notorious  and 
dangerous  a  character — from  the  evidence  in  the  case — the  fate  of  whom 
never  was  determined  before  by  any  Jury  In  any  court  You  have  the  oppor- 
tunity to  do  right  to-day.  You  have  also  the  opportunity  to-day  to  do  wrong. 
What  you  shall  do  rests  with  you,  under  the  charge  of  the  court,  your  con- 
science and  your  God.    That  Is  where  It  rests  with  me.     Whatever  you  may  do, 

I  feel  that  I  have  done,  in  my  humble  way,  the  best  that  I  know,  from  the 
evidence  in  the  case,  to  convict  the  most  dangerous  criminal  known  to  human 
society  to-day." 

No  objection  or  exception  was  taken  to  this  or  any  other  part  of 
the  district  attorney's  address  to  the  jury,  at  the  time  or  prior  to  the 
verdict,  except  a  single  paragraph  heretofore  set  out  in  a  foregoing 
part  of  this  opinion.  In  the  heat  of  argument  counsel  are  sometimes 
led  to  make  observations  not  justified  by  evidence  and  calculated  to 
prejudice  the  accused.  But  when  this  is  the  case  it  is  the  duty  of  op- 
posing counsel  to  promptly  call  the  attention  of  the  court  to  the  matter 
and  of  the  court  to  rule  upon  the  objection  and  caution  the  jurv  and 
reprove  counsel.  In  Dunlop  v.  U.  S.,  1G5  U.  S.  487,  498,  17  Sup.  Ct 
375,  41  L.  Ed.  799,  when  objection  was  made  promptly  to  the  lan- 
guage of  counsel  for  the  government  in  addressing  the  jury,  the 
court  ruled  that  it  was  improper  and  the  language  immediately  with- 
drawn by  counsel,  which  the  court  held  to  be  a  condonation  of  his 
error  in  making  it.  "In  such  cases,"  said  the  court,  "however,  if  the 
court  interfere  and  counsel  promptly  withdraw  the  remark,  the  error 
will  generally  be  deemed  cured.  If  every  remark  made  by  counsel 
outside  of  the  testimony  were  ground  for  reversal,  comparatively  few 
verdicts  would  stand,  since  in  the  ardor  of  advocacy  and  in  the  ex- 
citement of  trial  even  the  most  experienced  of  counsel  are  occasionally 
carried  away  by  this  temptation."  To  same  effect  is  case  of  Kellogg 
V.  U.  S.,  103  Fed.  200,  43  C.  C.  A.  179,  decided  by  this  court.  But 
here  no  objection  was  made  and  no  complaint  urged  until  upon  motion 
for  a  new  trial.  Nothing  is  better  settled  than  that  the  defendant 
who  deems  himself  prejudiced  by  the  language  of  counsel  should 
promptly  and  publicly  object  and  point  out  the  language  deemed  im- 
proper and  then  take  exception  if  the  trial  judge  fail  to  condemn  it. 
It  is  too  late  to  predicate  error  upon  the  refusal  of  the  trial  judge  to 
grant  a  new  trial  on  account  of  a  complaint  made  only  after  verdict 
and  upon  a  motion  for  a  new  trial.   Crumpton  v.  U.  S.,  138  U.  S.  361, 

II  Sup.  Ct.  365,  34  L.  Ed.  958;  King  v.  State,  91  Tenn.  620,  642,  644, 
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20  S.  W.  169 ;  State  v.  Ward,  61  Vt.  153,  17  Atl.  483 ;  Shelp  v.  U.  S., 
81  Fed.  694,  26  C.  C.  A.  570 ;  12  Cyc.  585. 
In  Cnimpton  v.  U.  S.,  cited  above,  the  court  said : 

"When  the  defendant's  counsel  In  a  criminal  case  falls  to  at  once  call  the  at- 
tention of  the  court  to  remarks  made  by  the  prosecuting  officer,  which  are  sup- 
posed to  be  objectionable,  and  to  request  its  Interposition,  and  in  case  of  re- 
fusal, to  note  an  exception,  an  assignment  of  error  in  regard  to  them  Is  unten- 
able." 

8.  Finally,  it  is  urged  that  the  court  had  no  power  to  pronounce 
cumulative  sentences.  The  defendant  was  tried  and  convicted  upon 
seven  distinct  counts.  The  crimes  charged  were  of  the  same  charac- 
ter, altliough  each  count  charged  a  distinct  and  separate  conspiracy 
to  violate  section  5208  by  the  unlawful  certification  of  distinct  checks 
drawn  by  the  defendant  against  the  same  bank.  Separate  indictments 
might  have  been  returned  and  seven  distinct  trials  might  have  been 
had  or  all  of  the  indictments  might  have  been  tried  before  the  same 
jury.  Under  convictions  upon  separate  counts  for  distinct  offenses 
of  the  same  character  sentence  may  be  passed  and  judgment  entered 
for  a  specified  term  of  imprisonment  upon  each  count,  and  each  term 
may  be  consecutive  and  cumulative.  It  is  not  error  to  make  one  term 
of  imprisonment  to  begin  when  another  terminates.  If  this  is  not 
so,  there  is  no  other  mode  in  which  an  accused  may  be  sentenced  upon 
several  convictions  under  several  indictments  or  one  indictment  with 
two  or  more  counts  upon  distinct  offenses.  The  question  has  here- 
tofore been  before  us  and  the  power  to  impose  cumulative  sentences 
affirmed  unanimouslv,  the  opinion  of  the  court  being  by  District  Judge 
Clark.  Howard  v.  United  States,  75  Fed.  986,  21  C.  C.  A.  586,  34 
L.  R.  A.  509.  Cumulative  sentences  were  affirmed,  though  the  ob- 
jection does  not  seem  to  have  been  distinctly  considered  by  the  Su- 
preme Court,  in  Blitz  v.  U.  S.,  153  U.  S.  308,  317,  14  Sup.  Ct.  924,  38 
L.  Ed.  725,  in  Re  Henry,  123  U.  S.  372,  8  Sup.  Ct.  142,  31  L.  Ed. 
174,  in  Re  Mills,  135  U.  S.  263,  10  Sup.  Ct.  762,  34  L.  Ed.  107,  and 
in  Re  De  Bara,  179  U.  S.  316,  21  Sup.  Ct.  110,  45  L.  Ed.  207. 

The  conclusion  we  reach  is  that  there  is  no  reversible  error,  and 
the  judgment  of  the  court  below  is  accordingly  affirmed. 


DENVER  A  R.  G.  R.  CO.  v.  NORGATB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  20,  1906.); 

No.  2,110. 

t  Uaoteb  and  Sebvant — Emplotebs'  Liability  Statute — Scope. 

The  Colorado  employers'  liability  act  (Laws  1893,  p.  129,  c.  77)  applies 
only  in  cases  founded  on  rights  created  thereby,  and  the  provision  requir- 
ing notice  of  an  injury  to  be  given  by  an  employ^  within  60  days  as  a 
condition  precedent  to  suit  has  no  application  to  a  suit  upon  a  right  of 
action  given  by  the  common  law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34,  Cent  Dig.  Master  and  Serr* 
ant,  S  806.1 


Digitized  by 


Google 


248  141  FEDERAL  REPORTER. 

2.  Same — Fboq  Blocking  Act — Assumption  of  Risk. 

Laws  Colo.  1897,  p.  258,  c.  69,  requiring  all  railroad  companies  to  se- 
curely block  all  frogs  and  switch  rails,  does  not  deprive  a  railroad  com- 
pany, when  sued  for  injury  to  an  employ^  resulting  from  its  failure  to 
observe  such  law,  of  the  right  to  defend  on  the  ground  of  assumption  of 
risk. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Senr- 
ant,  §  545. 

Assumption  of  risk  incident  to  employm^it,  see  note  to  Chesapeake  A 
O.  R.  Co.  y.  Hennessey,  88  C.  C.  A.  814. 

Duty  of  railroad  company  to  block  switches,  see  note  to  Hauss  v.  Lake 
Erie  &  W.  R.  Co.,  46  C.  C.  A.  98.] 

8.  Tbial— iNSTBUcnoNS — Refusal  of  Request  to  Define  Obdinabt  Cabe. 

Where  an  issue  of  ordinary  care  or  reasonable  care  is  submitted  to  the 
jury  for  determination,  it  is  error  for  the  court  to  refuse  a  requested  in- 
struction correctly  defining  such  terms. 

[Ed.  Note. — For  cases  in  point  see  vol.  46.  Cent  Dig.  Trial,  S  489.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Norgate  sued  the  railroad  company  to  recover  damages  for  Injuries  to  his 
person,  caused  as  he  allies  by  the  negligence  of  the  company.  He  stated  his 
cause  of  action  as  follows :  '*That  at  the  times  hereinafter  mentioned  the  de- 
fendant was  the  owner  and  operator  of  a  certain  line  of  railroad  in  the  state 
of  Colorado,  and  was  also  the  owner  of  certain  railroad  yards  containing  a 
large  number  of  switches,  frogs,  and  guard  rails  in  the  city  of  Pueblo,  in  the 
state  of  Colorado,  at  which  place  said  defendant  was  at  all  times  hereinafter 
mentioned  switching  cars  and  trains  in  the  said  yard.  That  on  the  12th  day 
of  May,  1903,  plaintlfT  was  in  the  employ  of  the  defendant  in  its  yards  in 
Pueblo,  Colo.,  as  yard  conductor  or  foreman  of  a  switch  crew,  and  it  then  and 
there  became  and  was  the  duty  of  the  defendant  to  take  all  reasonable  pre- 
cautions to  keep  the  frogs  and  the  space  between  the  guard  rails  and  main 
rails  in  said  yard  blocked,  and  to  take  all  reasonable  precautions  to  keep  its 
cars  and  the  couplings  and  other  appliances  connected  therewith  which  plain- 
tiff was  required  to  use  in  the  performance  of  his  duties  In  good  repair  and  in 
a  reasonably  safe  condition  for  plaintiff  in  the  performance  of  his  duties.  But 
said  defendant  disregarded  its  duty  in  that  behalf,  and  conducted  itself  so 
carelessly,  negligently,  and  unskillfully  that  by  and  through  its  carelessness, 
negligence,  and  default  it  received  on  its  tracks  and  into  its  yards  at  Pueblo, 
Colo.,  and  caused  to  be  handled  and  moved  about  therein,  a  certain  freight 
car  of  the  Chicago,  Rock  Island  &  Pacific  Railroad  Company,  which  said  car 
was  equipped  with  an  automatic  coupler  which  was  defective  and  out  of  re- 
pair, in  this:  That  the  lever  connected  with  said  coupler  for  the  purpose  of 
raising  the  pin.  In  order  to  permit  said  couplers  to  open  and  separate  when 
uncoupling  cars,  either  because  the  chain  connecting  said  lever  with  the 
coupling  pin  was  too  long,  or  because  the  said  lever  was  twisted  out  of  its 
proper  shape,  would  not  when  raised  up  and  hooked  on  an  iron  provided  for 
that  purpose,  hold  the  said  pin  high  enough  to  permit  said  coupler  to  open  and 
separate,  as  It  was  designed  and  intended  to  do  when  so  hooked,  in  order  to 
avoid  the  necessity  of  walking  along  the  side  of  the  car  and  holding  the  lever 
up  until  the  couplers  opened  and  the  cars  separated,  which  said  defective 
condition  might  have  been  easily  discovered  by  an  ordinary  Inspection,  and 
might  by  the  exercise  of  reasonable  care  have  been  known  to  the  defendant 
but  which  was  unknown  to  plaintiff;  and  said  defendant  negligently,  knowing- 
ly, and  willfully  permitted  its  frogs  and  the  space  between  its  guard  rails  and 
main  or  other  adjacent  rails  of  its  tracks  In  its  yards  at  Pueblo,  Colo.,  to  bo 
and  remain  unblocked,  and  the  said  plaintiff,  on  the  12th  day  of  May,  1903,  hi 
the  performance  of  his  duties  as  employ^  of  the  defendant  undertook  to  un* 
couple  said  above-mentioned  car  of  the  Chicago,  Rock  Island  &  Pacific  Railroad 
Company  from  another  car  in  a  train  then  being  moved  in  the  said  yards  of 
the  defendant  for  the  purpose  of  switching  it  and  other  cars  on  to  another 


Digitized  by 


Google 


DENVER  A  B.  O.  R.  CO.  V.  NORGATE.  24^ 

track,  and  he  then  and  there  discovered  that  said  coupling  apparatus  was  out 
of  repair,  as  aforesaid,  making  It  necessary  for  plaintiff  to  hold  said  lever 
while  said  cars  were  moving  until  said  couplers  would  separate,  and  whil» 
so  doing  plaintiff's  left  foot  was,  because  of  said  defective  condition  of  said 
coupler  and  of  the  failure  of  defendant  to  keep  blocked  the  space  between  the 
guard  rail  and  the  main  rail  of  what  is  known  as  'track  number  2,'  connect- 
ing the  lead  track  in  said  yards,  which  was  unknown  to  plaintiff,  caught  be- 
tween said  guard  rail  and  main  rail,  and  he  was  then  and  there,  by  reason 
of  being  so  caught,  thrown  to  the  ground  in  such  a  manner  that  the  moving 
cars  which  he  was  attempting  to  uncouple  passed  over  his  right  leg,  bruising, 
wounding,  and  crushing  the  same  between  tiie  ankle  and  knee  In  such  manner 
that  it  became  and  was  necessary  to  have  the  same  amputated  above  the  knee.**^ 

The  railroad  company  answered  the  complaint  of  Norgate,  and  among  other 
defenses  pleaded  the  following :  '*For  a  second  and  further  defense  to  the  mat- 
ters and  things  alleged  in  the  plaintiff's  complaint,  this  defendant  denies  that 
the  plaintiff  herein  did,  within  60  days  after  the  alleged  sustaining  by  said 
plaintiff  of  the  personal  injuries  in  said  complaint  described,  serve  upon  thl» 
defendant  any  notice  thereof  as  required  by  the  statutes  of  the  state  of  Ck)lo- 
rado  in  such  case  made  and  provided.  •  •  •  For  a  fifth  and  further  de- 
fense, the  company  pleaded  such  facts  as,  if  true,  would  tend  to  show  that 
Norgate  had  assumed  the  risk  of  injury  from  the  unblocked  guard  rail." 

Norgate  demurred  to  the  second  and  fifth  defenses  pleaded  In  the  answer 
of  the  railroad  company,  and  the  demurrer  was  sustained.  No  exception, 
however,  seems  to  have  been  taken  to  this  ruling.  The  action  was  subse- 
quently tried  and  resulted  In  a  verdict  for  Norgate. 

At  the  trial  counsel  for  the  railroad  company  requested  the  court  to  charge 
the  Jury  as  follows:  "(1)  The  Jury  are  instructed  that  if  the  plaintiff  knew, 
or  in  the  exercise  of  reasonable  care  might  have  known,  that  the  frogs  and 
guard  rails  in  the  defendant's  yards  at  Pueblo  were  generally  unblocked,  but 
that  notwithstanding  such  knowledge  or  means  of  knowledge,  the  plaintiff 
continued  to  work  in  and  about  said  yards,  then  the  plaintiff  assumed  the  risk 
of  the  accident  complained  of  herein,  and  your  verdict  must  be  for  the  de- 
fendant (2)  You  are  further  Instructed  that  ordinary  or  reasonable  care, 
as  used  throughout  these  instructions,  Is  such  care  as  a  reasonably  prudent 
man  would  exercise  under  like  circumstances  and  conditions  to  those  shown 
in  evidence.*^ 

Each  of  these  requests  was  refused,  and  an  exception  taken  to  such  refusal. 
At  the  close  of  the  evidence  counsel  for  the  railroad  company  moved  the  court 
to  direct  the  Jury  to  return  a  verdict  In  favor  of  the  company,  for  the  following, 
among  other,  reasons:  'That  the  plaintiff  has  failed  to  allege  or  prove  that 
any  written  notice  of  the  time,  place,  and  cause  of  the  Injury  complained  of 
herein  was  given  by  him  or  in  his  behalf  to  the  employer  within  60  days 
from  the  occurrence  of  the  accident  causing  the  injury  complained  of."  The 
motion  for  a  directed  verdict  was  denied,  and  an  exception  taken. 

William  P.  Gooney,  a  witness  for  the  railroad  company,  testified  as  fol- 
lows: "Q.  What  Is  your  business?  A.  Roadmaster.  Q.  For  what  company 
are  you  working?  A.  The  Denver  &  Rio  Grande  Railroad  Company.  Q.  How 
long  have  you  been  employed  with  that  company?  A.  Since  the  28th  of  March, 
1879.  Q.  Are  you  acquainted  with  the  condition  of  the  yards  of  the  Denver 
&  Rio  Grande  Railroad  Ck)mpany  at  Pueblo,  with  reference  to  whether  or  not 
the  guard  rails  and  frogs  are  blodced?  A.  Yes,  sir,  I  am.  ♦  ♦  •  Q.  Are 
there  any  blocks  in  them  there?  A.  No,  sir.  Q.  Have  there  ever  been,  to  your 
knowledge?  A.  Never.  Q.  How  long  have  you  worked  for  the  company?  A. 
Since  1879.  Q.  Is  that  true  with  reference  to  the  entire  system?  A.  The  en- 
tire system,  I  have  worked  over  all  the  system  and  never  saw  one  blocked. 
Q.  Were  any  of  the  guard  rails  and  frogs  In  the  yards  of  this  defendant  com- 
pany at  Pueblo,  in  May,  1903,  blocked?  k.  No,  sir.  Q.  Nor  had  they  ever 
been  blocked  prior  to  tliat  time?  A.  No,  sir.  Q.  Are  you  acquainted  with  the 
plaintiff  in  this  case,  Mr.  Norgate?  A.  I  have  heard  of  him.  Q.  You  know 
about  when  the  accident  happened?  A.  Yes,  sir.  Q.  Were  any  of  the  guard 
rails  or  frogs  of  the  Denver  &  Rio  Grande  Railroad  Ck)mpany,  at  Pueblo, 
blocked  at  that  time?    A.  No,  sir.    Q.  Or  any  time  prior  thereto?    A.  No,  sir." 
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At  the  time  Norgate  received  his  Injuries  there  existed  In  Colorado  a  statute 
found  in  chapter  69,  pp.  258,  259,  of  the  Session  Laws  of  1897,  which  reads  as 
follows : 

"Section  1.  Where,  after  the  passage  of  this  act,  personal  Injury  Is  caused 
of  all  corporations,  companies  and  persons  using,  maintaining,  operating  or 
controlling  any  railroad  or  railroad  track  to  safely  and  securely  block  between 
the  switch  rails  going  Into  each  of  the  head-chairs  for  a  distance  of  six  feet 
from  each  and  every  head-block,  and  to  safely  and  securely  block  between  the 
rails  from  the  point  where  the  iron  filling  which  extends  from  the  point  of 
each  frog  ends,  for  the  distance  of  four  feet  from  the  end  of  said  filling,  and 
to  safely  and  securely  block  between  each  and  every  guard  rail  and  the  main, 
or  other  adjacent  rail,  for  the  entire  distance  of  the  curve  or  curves,  in  all 
guard  rails,  at  both  ends  of  each  and  every  guard  rail,  and  to  safely  and  se- 
curely block  between  the  rails  in  each  and  every  wedge  of  all  frogs,  and  to 
separate  and  securely  block  for  a  distance  of  five  feet  from  the  end  of  each 
and  every  split  rail  between  said  split  rail  and  the  adjacent  rail  of  all  split 
switches. 

"Sec.  2.  In  all  trials  In  all  courts  In  this  state  to  recover  for  personal  in- 
Jury,  and  in  all  cases  of  personal  injury  to  employes  or  other  persons,  oc- 
casioned by  or  in  any  manner  directly  or  indirectly,  resulting  from  being  caught 
between  any  of  the  aforesaid  rails,  testimony  relative  to  the  compliance  with 
the  requirements  of  this  act  shall  be  admitted,  and  where  a  failure  is  shown  on 
the  part  of  any  such  corporation,  company  or  person,  to  have  safely  and 
securely  blocked  such  rails,  in  accordance  with  the  provisions  of  this  act  such 
failure  to  have  complied  with  any  of  the  provisions  of  this  act  shall  be  prima 
facie  evidence  of  the  negligence  of  any  such  corporation,  company  or  person  so 
failing  to  comply  with  any  of  the  provisions  of  this  act,  where  any  such  em- 
ploy 6  or  other  person  may  be  caught  between  such  rails  not  blocked  in  ac- 
cordance with  the  provisions  of  this  act." 

At  the  same  time  there  existed  what  Is  known  as  the  "Colorado  Employers' 
Liability  Act,"  Laws  1893,  p.  129,  c.  77.  Sections  1  and  4  of  this  last-men- 
tioned act  read  as  follows: 

"Section  1.  Wliere,  after  the  passage  of  this  act,  personal  injury  Is  caused 
to  an  employ^  who  Is  himself  in  the  exercise  of  due  care  and  diligence  at  the 
time,  first  by  reason  of  any  defect  In  the  condition  of  the  ways,  works  or 
machinery  connected  with,  or  used  In  the  business  of  the  employer,  which 
arose  from,  or  had  not  been  discovered  or  remedied  owing  to  the  negligence  of 
the  employer,  or  of  any  person  in  the  service  of  the  employer,  and  entrusted 
by  him  with  the  duty  of  seeing  that  the  ways,  works  and  machinery  were  in 
proper  condition ;  or,  second,  by  reason  of  the  negligence  of  any  person  In  the 
service  of  the  employer  entrusted  with  exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superintendence." 

"See.  4.  An  employ^,  or  those  entitled  by  law  to  sue  and  recover  under  the 
provisions  of  this  act,  shall  not  be  entitled  under  this  act  to  any  right  to  com- 
pensation or  remedy  against  his  employer  in  any  case  where  such  employ^  knew 
of  the  defect  or  negligence  which  caused  the  injury,  and  failed  within  a  rea- 
sonable time  to  give  or  cause  to  be  given.  Information  thereof  to  the  em- 
ployer, or  to  some  person  superior  to  himself  in  the  service  of  his  employer, 
who  had  entrusted  to  him  some  general  superintendence." 

Henry  A.  Dubbs  (Thomas  H.  Devine,  Wolcott,  Vaile  &  Waterman, 
and  J.  W.  Preston,  on  the  brief),  for  plaintiff  in  error. 

T.  M.  Morrow  (William  T.  Skelton,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

GARLAND,  District  Judge,  after  starting  the  case  as  above,  de- 
livered the  opinion  of  the  court 
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An  examination  of  the  evidence  contained  in  the  record  has  satis- 
fied us  that  the  question  as  to  whether  Norgate  contributed  by  his 
own  want  of  ordinary  care  to  his  injuries,  was  properly  left  by  the 
court  to  the  jury.  Whether  the  coupler  on  the  freight  car  was  de- 
fective and  out  of  repair,  or  not,  seems  to  be  of  little  consequence,  as 
the  condition  of  the  coupler  does  not  seem  to  have  been  in  any  sense 
the  proximate  cause  of  Norgate's  injuries.  He  was  not  injured  by 
any  defect  in  the  coupler.  The  business  in  which  Norgate  was  en- 
gaged when  he  was  injured  was  properly  shown  as  part  of  the  res 
gestae  and  as  evidence  relevant  to  the  question  as  to  whether  Norgate, 
at  the  time  he  received  his  injuries,  was  in  the  exercise  of  ordinary 
care.  But  laying  aside  the  question  of  contributory  negligence — and 
upon  this  point  we  intimate  no  opinion — Norgate,  when  injured  as  de- 
scribed in  the  evidence,  was  in  the  lawful  performance  of  his  duty, 
and  was  injured  by  having  his  foot  caught  between  the  guard  rail 
and  the  main  rail,  as  he  testifies. 

The  other  questions  arising  on  the  record  are  these:  First.  Did 
the  trial  court  err  in  holding  that  section  4,  of  the  Colorado  employ- 
ers* liability  act  did  not  apply  to  this  case?  Second.  Did  the  trial 
court  err  in  holding  that  the  defense  of  assumption  of  risk  was  not 
available  to  the  railroad  compa^ny,  by  reason  of  the  frog  blocking  act 
of  1897?  Third.  Did  the  court  err  in  refusing  to  define  in  its  charge 
to  the  jury,  when  requested  by  counsel  for  the  company,  "ordinary 
care"  as  applied  to  the  case  on  trial?  These  questions  will  be  dis- 
cussed in  the  order  in  which  they  are  stated. 

Conceding  that  section  4  of  the  act  of  1893  has  been  in  no  way 
impaired  by  any  subsequent  statute  of  the  state  of  Colorado,  we  are 
of  the  opinion  that  this  action  cannot  be  said  to  arise  under  it,  or 
under  the  act  of  1901,  mentioned  in  the  opinion  of  this  court  in  Lange 
V.  Union  Pacific  Railroad  Company,  126  Fed.  338,  62  C.  C.  A. 
48.  The  right  of  Norgate  to  institute  the  present  action  against  the 
railroad  company  existed  at  common  law,  and  in  regard  to  such 
action  we  do  not  understand  that  said  section  4  of  the  act  of  1893 
applies.  No  mention  is  made  in  the  complaint  in  this  action  of  a 
statute  of  Colorado,  and  it  ought  not  to  be  held  that  a  statute  enacted 
to  enlarge  the  liability  of  the  master  has  resulted  in  restricting  it,  un- 
less such  a  result  is  unavoidable.  In  Ryalls  v.  Mechanics  Milb,  150 
Mass.  190,  22  N.  E.  766,  6  L.  R.  A.  667,  the  Supreme  Court  of  Mass- 
achusetts had  occasion  to  construe  a  similar  law  of  that  state,  and 
held  that  in  those  cases  within  the  words  of  the  statute  in  which  the 
common  law  gives  an  employe  a  remedy,  he  still  has  a  right  to  sue 
under  the  same  conditions,  and  to  recover  damages  to  the  same  ex- 
tent as  if  the  statute  had  not  been  passed,  and  tfiat  the  requirement 
in  regard  to  notice  only  applied  to  those  cases  laying  outside  the 
common-law  rule.  We  do  not  feel  sure  that  the  question  as  to  the  prop- 
er construction  of  the  act  of  1893  with  reference  to  the  point  under  dis- 
cussion is  an  open  one,  as  the  Supreme  Court  of  Colorado  in  Colorado 
M.  &  E.  Co.  V.  Mitchell,  26  Colo.  285,  58  Pac.  28,  construed  said  act, 
and  held  that  it  in  no  manner  prejudiced  the  common-law  rights  of 

employes,  or  interfered  with  the  enforcement  of  any  right  that  the 
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Statute  Itself  did  not  create.  Massachusetts  copied  the  statute  from 
England,  and  Colorado  from  Massachusetts.  At  the  place  of  its  origin 
and  adoption  it  has  received  the  same  construction. 

The  decision  of  the  second  question  might,  under  the  rule  of  stare 
decisis,  be  controlled  by  the  cases  of  St.  Louis  Cordage  Company  v. 
Miller,  126  Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  651,  and  Glenmont 
Lumber  Co.  v.  Roy,  126  Fed.  524,  61  C.  C.  A.  506.  But  it  is  claimed 
by  counsel  for  Norgate  that  the  question  at  issue  was  not  the  prin- 
cipal question  discussed  in  those  cases,  and  that  the  present  case  can 
be  clearly  distinguished  from  them,  for  the  reason  that  the  statutes 
of  Missouri  and  Minnesota,  which  were  considered  in  the  cases  cited, 
did  not  attempt  to  impose  the  performance  of  any  specific  duty  by 
the  master.  Hence  the  question  of  reasonable  care  is  not  eliminated 
by  the  provisions  of  those  statutes.  Again,  it  is  urged  that,  so  far  as 
the  statute  of  Minnesota  is  concerned,  it  had  been  construed  by  the 
Supreme  Court  of  that  state  in  Anderson  v.  Nelson  Lumber  Co.,  69 
N.  W.  630,  and  in  Swenson  v.  Osgood,  Blodgett  Mfg.  Co.,  98  N.  W. 
645,  prior  to  the  decision  in  Glenmont  Lumber  Co.  v.  Roy,  supra,  and 
that  this  court  of  necessity  followed  the  construction  given  to  the 
statute  by  the  Supreme  Court  of  Minnesota. 

We  are  clearly  of  the  opinion  that  the  frog  blocking  act  of  Colora- 
do, quoted  in  the  statement  of  facts  preceding  this  opinion,  did  not 
take  away  from  the  railroad  company  the  defense  of  assumption  of 
risk  in  this  case,  and  as  our  opinion  is  apparently  opposed  to  the 
opinion  of  courts  of  learning  and  ability,  we  will  state  briefly  the 
reasons  for  our  judgment.  It  is  conceded  that  the  common  law 
declares  that  Norgate,  when  he  entered  the  employ  of  the  railroad 
company,  assumed -all  the  risks  and  dangers  of  his  occupation  which 
were  known  to  him,  and  all  of  which  a  reasonably  prudent  man  in 
his  situation  would  have  known.  By  the  ruling  of  the  trial  court  this 
old  and  well-established  rule  of  the  common  law  was  held  to  have 
been  repealed  by  the  statute  of  Colorado,  providing  for  the  blocking 
of  frogs  and  guard  rails.  We  first  naturally  turn  to  the  law  itself 
to  find  the  repeal.  We  find  the  law  expressed  in  clear,  unambiguous 
terms,  and,  this  being  so,  we  are  not  permitted  to  go  elsewhere  to  find 
the  meaning  and  intention  of  the  lawmaking  power.  Nothing  what- 
ever is  said  in  the  law  as  to  assumption  of  risk.  The  Legislature 
could  have  easily  repealed  this  principle  of  the  common  law  above 
quoted,  as  other  Legislatures  have  done.  Code  Iowa  1888,  §  2002; 
Acts  Tex.  1891,  p.  25,  c.  24;  Acts  Fla.  1891,  p.  113,  c.  4071;  Acts 
Wyo.  1890-91,  p.  350,  c.  80,  §  17;  Burns'  Ann.  St  Ind.  1901,  § 
708.  But,  instead  thereof,  the  Legislature  simply  imposed  the  duty 
upon  railroad  companies  of  blocking  their  frogs  and  guard  rails,  and 
further  provided  that  a  failure  to  do  so  should  be  prima  fade  evidence 
of  negligence. 

It  is,  however,  conceded  that  there  is  nothing  in  the  terms  of  the 
law  which  expressly  repeals  the  law  of  assumption  of  risk;  but  it  is 
contended  that,  if  the  defense  of  assumption  of  risk  is  allowed  in 
actions  like  the  one  at  bar,  then  the  servant  can  contract  the  master 
out  of  the  statute,  and  thereby  render  the  statute  of  no  force  or  ef- 
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feet  In  other  words,  it  is  contended  that,  as  the  law  of  assumption 
of  risk  is  a  term  of  the  contract  between  the  master  and  serv- 
ant, to  allow  the  master  the  defense  of  assumption  of  risk  in  the 
case  at  bar  would  be  to  allow  private  parties  to  render  nugatory 
by  their  contracts  a  public  statute  of  the  state  of  Colorado.  The 
error  in  this  contention  is  in  assuming  that  the  law  of  assumption 
of  risk  is  created  by  the  contract  between  master  and  servant.  This 
error,  we  believe,  has  led  some  courts  to  enunciate  a  false  doc- 
trine in  regard  to  the  question  under  discussion.  A  representative 
case  among  those  which  hold  that  statutes  imposing  a  positive  duty 
upon  the  master  by  implication  repeal  the  law  of  the  assumption  of 
risk,  is  the  case  of  Narramore  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68.  As  this  case  has  been 
followed  by  at  least  one  of  the  state  Supreme  Courts  (Green  v.  West- 
em  American  Co.,  30  Wash.  87,  70  Pac.  310),  we  propose  to  show 
wherein  we  think  the  reasoning  of  the  learned  court  in  the  Narra- 
more Case  is  not  only  faulty,  but  that,  so  far  as  the  decision  is  based 
upon  the  decisions  in  England,  a  wrong  conclusion  was  drawn  as  to 
what  those  decisions  hold  the  law  to  be.  The  court  in  the  Narramore 
Case,  in  our  opinion,  fell  into  error  when  it  declared  the  law  to  be  as 
follows: 

"An  assmnptlon  of  risk  is  a  term  of  the  contract  of  employment,  expressed 
or  implied,  by  which  the  servant  agrees  that  dangers  of  injury  obviously  in- 
cident to  the  discharge  of  the  servant's  duty,  shall  be  at  the  servant's  risk." 

Is  it  possible  that  an  old,  established  principle  of  the  common  law 
depends  for  its  existence  in  each  case  of  employment  upon  the  agree- 
ment of  the  parties?  The  law  regarding  the  assumption  of  risk  is 
the  law  whidi  governs  the  relation  of  master  and  servant,  and  is 
independent  of  the  will  of  either.  It  is  not  a  term  of  the  contract  of 
employment  If  it  were,  then  the  master  and  servant  could  retain 
it  or  abolish  it  in  each  contract  of  employment.  But  they  can  do 
neither.  It  is  a  principle  of  the  common  law,  and  must  be  repealed, 
if  at  all,  by  the  lawmaking  power.  It  is  the  law  of  the  land  govern- 
ing all  persons  who  assume  the  relation  of  master  and  servant  It 
is  over  and  above  the  contract,  and  depends  in  no  manner  for  its 
existence  upon  the  agreement  of  the  parties.  It  is  founded  upon 
public  policy,  the  status  assumed  by  master  and  servant,  and  upon  the 
maxim,  "Volenti  non  fit  injuria."  The  law  establishing  the  recipro- 
cal duties  and  obligations  of  master  and  servant  never  originated 
out  of  contract,  in  the  sense  that  the  master  and  servant  ever  ex- 
pressly agreed  to  them.  But  the  common  law  imposed  these  duties 
and  obligations  as  a  regulation  of  those  who  assumed  this  relation, 
regardless  of  the  desires  of  the  master  or  the  servant.  So,  in  our 
opinion,  to  say  that  the  servant  may  contract  the  master  out  of  the 
statute  is  a  misuse  of  terms.  If  the  master  escapes  liability  on  in- 
voking the  law  in  regard  to  the  assumption  of  risk,  he  escapes  be- 
cause of  the  law,  not  because  of  any  contract.  If  the  law  is  a  bad  law, 
let  the  Legislature  repeal  it  We  take  the  position  that  an  old  and 
well-established  rule  of  the  common  law  cannot  be  lawfully  repealed, 
except  by  the  lawmaking  power,  and  that  any  attempt  of  the  cotu-ts 
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to  do  SO  IS  a  plain  usurpation  of  a  legislative  function.  All  the  reasons 
urged  upon  us  why  we  should  hold  the  law  of  assumption  of  risk 
repealed  by  the  Colorado  statute  might  appeal  to  the  Legislature, 
but  are  wholly  out  of  place  in  this  court  The  statute  of  Colorado 
imposes  no  penalty  for  its  violation,  and  therefore  may  be  classed 
with  those  laws  known  as  "Employers'  Acts,"  rather  than  •with  the 
law  considered  in  the  Narramore  Case.  But  the  contention  that  the 
law  of  assumption  of  risk  is  created  by  the  contract  between  master 
and  servant,  if  sound,  applies  to  both,  and,  if  it  is  unsound  as  to 
one,  it  is  unsound  as  to  the  other.  The  decision  of  the  court  in 
the  Narramore  Case,  so  far  as  it  is  based  on  the  decisions  in  Eng- 
land, follows  Baddely  v.  Granville,  19  Q.  B.  Div.  423. 

We  are  not  satisfied  that  the  excerpt  quoted  in  the  opinion  in  the 
Narramore  Case  correctly  reflects  the  opinion  of  the  court  as  a 
whole  in  the  case  quoted  from.  The  Supreme  Court  of  Alabama  in 
the  cases  of  Railroad  Company  v.  Holborn,  84  Ala.  133,  4  South. 
146,  and  Railroad  Company  v.  Walters,  91  Ala.  435,  8  South.  357, 
held  that  the  employers'  act  of  that  state,  which  was  a  substantial 
copy  of  the  English  act  of  1880,  abolished  the  law  of  assumption  of 
risk,  and  based  their  decision  on  Weblin  v.  Ballard,  17  Q.  B.  Div.  122. 
In  Birmingham  Railway  &  Electric  Co.  v.  Allen,  99  Ala.  359,  13 
South.  8,  20  L.  R.  A.  457,  the  question  again  came  before  the  Su- 
preme Court  of  Alabama,  and  after  a  careful  review  of  the  English 
authorities  and  the  case  of  Ryalls  v.  Mechanics  Mills,  150  Ma§s.  190, 
22  N.  E.  766,  6  L.  R.  A.  667,  overruled  the  cases  of  Railroad  Company 
V.  Holborn  and  Railroad  Company  v.  Walters,  supra,  and  decided 
Weblin  v.  Ballard,  17  Q.  B.  Div.  122,  had  been  virtually  overruled  by 
the  case  of  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  and  that  the 
rule  "Volenti  non  fit  injuria"  had  not  been  modified  by  the  English 
courts.  We  think  that  a  careful  examination  of  the  following  English 
cases  will  show  that  the  Supreme  Court  of  Alabama  was  right  in  its 
conclusion :  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685 ;  Yarmouth 
V.  France,  19  Q.  B.  Div.  647;  Smith  v.  Baker,  App.  Cas.  [1891] 
p.  325 ;  Osborn  v.  London  &  N.  W.  Ry.  Co.,  21  Q.  B.  Div.  220 ;  Walsh 
V.  Whiley,  21  Q.  B.  Div.  371;  Briton  v.  Great  Western  Cotton  Co., 
L.  R.  7  Ex.  130. 

In  addition  to  the  reasoning  of  this  court  in  St.  Louis  Cordage  Co. 
V.  Miller,  126  Fed.  509,  61  C.  C.  A.  477,  63  L.  R.  A.  551,  and  Glen- 
mont  Lumber  Co.  v.  Roy,  126  Fed.  525,  61  C.  C.  A.  506,  it  will  be 
instructive  to  notice  what  other  courts  and  text-writers  have  said  upon 
the  subject. 

The  Supreme  Court  of  Rhode  Island,  in  Langlois  v.  Dunn  Worsted 
Mills,  57  Atl.  910,  911,  said: 

**The  question  whether  a  plaintiff  can  recover  for  a  breach  of  statutory  duty, 
notwithstanding  an  assumption  of  risk  or  contributory  negligence  on  his  part, 
iB  one  on  which  there  is  some  difference  of  opinion,  but  we  think  the  clear 
weight  of  reason  and  authority  Is  against  such  recovery.  A  statutory  duty  Is 
no  more  imperative  in  law  than  a  common-law  duty.  A  penalty  may  be  im- 
posed upon  the  offender  for  a  breach  of  statute,  but  It  does  not  change  the  rela- 
tions between  the  parties,  except  to  the  extent  that  one  entering  the  employ  of 
another  may  assume,  in  absence  of  knowledge,  that  the  terms  of  the  statute 
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have  been  complied  with.  •  •  ♦  It  Is  nlso  well  settled  that  a  conrt  will  not 
presume  that  a  statute  Intended  to  change  a  rule  of  common  law  unless  such 
an  intent  appears.  ♦  ♦  ♦  It  has  been  common  practice  here  and  elsewhere 
to  construe  statutory  duties  in  connection  with  assumed  risks  and  contributor/ 
negligence.  For  example,  ever  since  the  advent  of  railroads,  statutes  have  re- 
quired the  sounding  of  a  bell  or  whistle  in  approaching  a  highway  crossing. 
Tet,  though  the  statute  should  be  negligently  disregarded,  it  has  never  been 
held  that  a  plaintiff  seeing  the  approach  of  a  train,  and  Injured  while  at- 
tempting to  cross  ahead  of  it,  could  recover.  He  would  be  held  to  have  as- 
sumed the  risk  of  so  crossing,  or  to  have  been  guilty' of  contributory  negli- 
gence. The  mere  fact  that  the  railroad  company  had  violated  the  statute 
would  not  warrant  a  recovery." 

In  the  case  of  Martin  v.  C.  R.  I.  &  P.  R.  Co.,  118  Iowa,  148,  91  N. 
W.  1034,  69  L.  R.  A.  698,  96  Am.  St.  Rep.  371,  the  court  discusses 
and  disapproves  of  the  Narramore  Case,  using  the  following  language : 

"We  think  the  learned  judge,  In  writing  that  opinion,  assumed  too  much, 
in  treating  the  assumption  of  risk  as  purely  a  matter  of  contract.  True, 
the  books  speak  of  it  as  resting  on  an  implied  agreement  between  the  em- 
ployer and  employ^.  It  is  more  accurate  to  say  that  the  services  of  the  one 
are  engaged  by  the  other,  and  from  the  relationship  the  law  implies  certain 
duties,  obligations,  and  disabilities.  No  mention  is  made  of  these,  but  they 
pertain  to  the  relationship  of  the  parties  and  the  status  then  assumed.  «  •  • 
Nor  can  we  approve  of  the  distinction  attempted  to  be  drawn  between 
employment  under  conditions  condemned  as  dangerous  at  the  common  law 
and  those  prohibited  by  a  city  ordinance.  In  the  absence  of  an  assumption  of 
the  risk,  an  omission  of  a  duty  implied  by  law  is  precisely  as  effective  in  fix- 
ing liability  as  though  enjoined  by  statute.  The  obligation  of  the  employer  to 
the  servant  is  no  greater  in  the  one  case  than  in  the  other,  and  we  can  dis- 
cover no  sound  reason  for  the  discrimination  which  declares  the  danger  in  the 
one  case  may  be  assumed,  and  in  the  other  may  not.  •  •  *  Our  study  of 
the  subject  has  led  to  the  conclusion  that,  in  the  matter  of  assumption  of  risks, 
it  is  immaterial  whether  they  arise  from  the  violation  of  a  common-law  duty, 
or  an  obligation  imposed  by  statute.  •  «  *  And  it  can  make  no  difference 
whether  the  statute  relates  to  the  condition  of  the  place  where  the  work  is  to 
be  done,  or  the  method  to  be  pursued  In  perforailng  it.  If  the  employ^,  with 
full  knowledge  of  either,  undertakes  to  accomplish  the  task  assigned  at  the 
place  or  in  the  method  proposed,  he  ought  not  to  be  permitted  to  complain 
when  conditions  and  methods  were  precisely  as  he  knew  they  would  be,  and  to 
which  he  has  assented." 

The  Supreme  Court  of  Massachusetts,  in  O'Maley  v.  South  Bos- 
ton Gaslight  Co.,  168  Mass.  135,  32  N.  E.  1119,  47  L.  R.  A.  161, 
speaks  as  follows: 

"The  doctrine  of  assumption  of  risk  of  his  employment  by  an  employe  has 
usually  been  considered  from  the  point  of  view  of  a  contract,  express  or  im- 
plied; but,  as  applied  to  actions  of  tort  or  negligence  against  an  employer.  It 
leads  up  to  the  broader  principle  expressed  by  the  maxim,  'Volenti  non  fit  In- 
juria.* One  who,  knowing  and  appreciating  a  danger,  voluntarily  assumes  the 
risk  of  it,  has  no  just  cause  of  complaint  against  another  who  is  primarily  re- 
sponsible for  the  existence  of  the  danger.  As  between  the  two,  his  voluntary 
assumption  of  the  risk  absolves  the  other  from  any  particular  duty  to  him  in 
that  respect,  and  leaves  each  to  take  such  chances  as  exist  in  the  situation, 
without  a  right  to  claim  anything  from  the  other.  •  ♦  ♦  The  statute  does 
not  attempt  to  take  away  the*  right  of  the  parties  to  make  such  contracts  as 
they  choose,  which  will  establish  their  respective  rights  and  duties.  ♦  ♦  • 
It  would  be  an  unwarranted  construction  of  the  statute,  which  would  tend  to 
defeat  Its  object,  to  hold  thnt  lnl>orors  are  no  lonpor  permitted  to  contract  to 
take  the  risk  of  working  where  there  are  peculiar  dangers  from  the  arraiijre- 
ment  of  the  place,  and  from  the  kind  or  quality  of  the  uinchlnery  used.     Noth- 
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Ing  but  the  plainest  expression  of  Intention  on  the  part  of  the  Legislature 
would  warrant  giving  the  statute  such  an  Interpretalon." 

In  Swenson  v.  Osgood,  etc.,  Mfg.  Co.,  91  Minn.  609,  98  N.  W. 
645,  decided  in  1904,  the  Supreme  Court  of  Minnesota  employed 
this  language: 

"Very  much  stress  was  laid  upon  the  fact  that  by  the  laws  of  this  state 
(Laws  1893,  p.  99,  c.  7,  9  1)  the  employer's  obligation  to  properly  protect  and 
guard  these  cogwheels  In  a  practicable  manner  Jiad  been  made  a  statutory 
duty ;  but  we  have  held,  upon  a  previous  consideration  of  this  statute,  that  It 
iloes  not  change  the  general  or  common-law  rule  as  to  contributory  negligence 
or  as  to  the  assumption  of  rlaka  by  the  employ^*' 

The  Court  of  Appeals  of  New  York,  in  Knisley  v.  Pratt,  148  N.  Y, 
377,  42  N.  E.  987,  32  L.  R.  A.  367,  uses  the  following  language: 

"In  order  to  sustain  the  judgment  In  favor  of  plaintlfT,  it  Is  necessary  to 
hold  that  where  the  statute  Imposes  a  duty  upon  the  employer,  the  perform-' 
ance  of  which  will  afford  greater  protection  to  the  employ^,  it  Is  not  possible 
for  the  latter  to  waive  the  protection  of  the  statute  under  the  common-law 
doctrine  of  obvious  risks.  We  regard  this  as  a  new  and  startling  doctrine, 
calculated  to  establish  a  measure  of  liability  unknown  to  the  common  law, 
and  which  is  contrary  to  the  decisions  of  Massachusetts  and  England  under 
similar  statutes.  •  •  •  We  think  this  proposition  is  essentially  unsound, 
and  proceeds  upon  theories  that  cannot  be  maintained.  It  is  difficult  to  per- 
ceive any  difference  in  the  quality  and  character  of  a  cause  of  action,  whether 
it  has  its  origin  In  the  ancient  principles  of  the  common  law,  In  the  formu- 
lated rules  of  modem  decisions,  or  in  the  declared  will  of  the  Legislature. 
Public  policy  in  such  case  requires  its  rigid  enforcement,  and  It  was  never 
urged  in  the  common-law  action  for  negligence  that  the  rule  requiring  the  em- 
ploy6  to  assume  the  obvious  risks  of  the  business  was  in  contravention  of  that 
policy.  «  *  •  We  are  of  opinion  that  there  is  no  reason  in  principle 
or  authority  why  an  employ 6  should  not  be  allowed  to  assume  the  obvious  risks 
of  the  business  as  well  under  the  factory  act  as  otherwise.  There  is  no  rule 
of  public  policy  which  prevents  an  employ^  from  deciding  whether,  in  view 
of  increased  wages,  the  difficulties  of  obtaining  emplosrment,  or  other  sufficient 
reasons,  It  may  not  be  wise  and  prudent  to  accept  employment  subject  to  the 
rule  of  obvious  risks.  The  statute  does,  Indeed,  contemplate  the  protection  of 
a  certain  class  of  laborers,  but  It  does  not  deprive  them  of  their  free  agency 
and  the  right  to  manage  their  own  affairs." 

In  Powell  V.  Ashland,  etc.,  Co.,  98  Wis.  35,  41,  73  N.  W.  673,  675, 
the  Supreme  Court  of  that  state  said : 

*1n  such  a  case  It  is  Immaterial  that  the  danger  might  be  guarded  against 
by  the  employer,  even  if  failure  in  that  respect  be  a  violation  of  some  statu- 
tory requirement  on  the  subject  The  responsibilities  which  by  the  rales  of 
the  common  law  the  servant  must  assume  and  discharge  for  his  own  safety 
are  not  affected  thereby  unless  the  statute  expressly  so  provides." 

The  same  court,  in  the  case  of  Helmke  v.  Thilmany,  107  Wis.  216, 
221,  83  N.  W.  360,  362,  spoke  as  follows: 

'They  cite  the  statute  requiring  the  owner  or  manager  of  any  factory, 
workshop,  or  other  place  where  labor  is  performed  to  keep  all  belting,  shaft- 
ing, gearing,  hoists,  flywheels,  elevators,  and  drums  therein,  which  are  so  lo- 
cated as  to  be  dangerous  to  employes  In  the  discharge  of  their  duty,  'securely 
guarded  or  fenced.'  Section  1636J,  Rev.  St.  1898.  There  is  no  claim,  nor 
ground  for  claiming,  that  such  statute  precludes  the  defense  of  contributory 
negligence,  nor  the  assumption  of  risk.  Thompson  v.  Edward  P.  Allis  Co.,  ^ 
Wis.  523,  530,  62  N.  W.  527.  Similar  statutes  have  been  construed  the  same 
way.  Curry  v.  C.  &  N.  W.  R.  Co.,  43  Wis.  665,  683 ;  Holum  v.  C,  M.  A  St  P. 
R.  Co.,  80  Wis.  299,  60  N.  W.  99;  Dugan  v.  C,  St  P.,  M.  &  O.  R.  Co..  S3  Wis. 
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614.  65  N.  W.  894;  Schneider  v.  0.,  M.  &  St  P.  B.  Ckx,  99  Wto.  887,  75  N.  W. 
169." 

Dresser  on  Employers'  Liability,  §  82,  says : 

•'When  a  person  engages  to  work  for  another,  both  a  contract  and  a  status 
are  created.  •  *  •  Although  the  contract  of  hiring  depends  upon  the  same 
principles  as  other  contracts,  yet  It  has  one  peculiarity,  In  that  it  creates  a 
status  or  relationship  between  the  parties  to  which  the  policy  of  the  law  has 
affixed  certain  rights,  duties,  and  disabilities  to  be  observed  by  each,  Irre- 
spective of  any  understanding  or  supposed  agreement  between  them.  These 
duties  and  disabilities  arise  when  the  relation  is  created,  and  continue  until  It 
ends,  and,  for  the  most  part,  are  determined  by  the  condition  of  affairs  when 
the  contract  of  hiring  is  made.  It  Is  usual  and  convenient  to  treat  them  as 
terms  of  an  Implied  contract,  but  it  Is  a  contract  Implied  from  the  relation- 
ship, and  not  from  the  agreement  of  the  parties,  and  has  none  of  the  incidents 
of  a  technical  contract" 

2   Labatt  on  Master  and  Servant,  §§  649,  650,  says: 

**nie  general  theory  upon  which  the  courts  have  proceeded  is  that,  in  the 
absence  of  language  evincing  a  contrary  intention  on  the  part  of  the  Legis- 
lature, a  statute  which  so  far  changes  the  common  law  as  to  impose  upon  a 
master  duties  to  which  he  had  not  been  before  subject  or  to  render  him  liable 
for  the  negligence  of  certain  classes  of  servants,  resulting  In  injury  to  other 
servants,  whose  right  of  action  would,  if  common-law  doctrines  were  applied, 
be  barred  by  the  rule  as  to  fellow  employes,  should  not  be  construed  in  such 
sense  as  to  preclude  the  master  from  availing  himself  of  any  of  those  defenses 
which,  as  explained  In  section  255,  ante,  are  based  upon  the  fact  that  the  in- 
jured person  adopted  a  certain  course  of  conduct  with  a  full  appreciation, 
actual  or  constructive,  of  the  risks  from  which  his  injury  eventually  resulted. 
*  *  *  In  some  instances  the  statutory  provisions  which  are  considered  in 
this  and  the  following  chapters  operate  so  as  to  convert  what  would  be  an 
ordinary  risk  under  the  common  law  into  an  extraordinary  one.  But  unless 
this  be  their  effect,  they  are  not  deemed  to  change  in  any  way  the  rule  that 
a  servant  assumed  all  the  ordinary  risks  which  are  manifestly  incident  to  the 
employment"* 

Endlich,  Interpretation  of  Statutes,  §  5,  says: 

••What  is  called  the  'policy'  of  the  government  with  reference  to  any  par- 
ticular legislation  is  said  to  be  too  unstable  a  foundation  for  the  construction 
of  a  statute.  The  clear  language  of  a  statute  can  be  neither  restrained  nor 
extended  by  any  consideration  of  supposed  wisdom  or  policy.  So  long  as  a 
legislative  enactment  violates  no  constitutional  provision  or  principle,  it  must 
be  deemed  Its  own  sufficient  and  conclusive  evidence  of  the  justice,  propriety, 
and  policy  of  its  passage.  The  language  of  Mr.  Justice  Story  concerning 
constitutional  construction  applies  almost  equally  to  that  of  statutes:  'Argu- 
ments drawn  from  impolicy  or  inconvenience  ought  here  to  be  of  no  weight' 
The  only  sound  principle  is  to  declare,  'Ita  lex,  scripta  est'  to  follow  and  to 
obey;  nor,  if  a  principle  so  just  could  be  overlooked,  could  there  be  well  found 
a  more  unsafe  guide  or  practice  than  mere  policy  and  convenience." 

And  in  section  7  the  author  continues : 

"In  short  when  the  words  admit  of  but  one  meaning,  a  court  is  not  at  lib- 
erty to  speculate  on  the  Intention  of  the  Legislature,  or  to  construe  an  act 
according  to  its  own  notions  of  what  ought  to  have  been  enacted.  Nothing 
could  be  more  dangerous  than  to  make  such  considerations  the  ground  of  con- 
struing an  enactment  that  is  quite  complete  and  unambiguous  in  itself.  The 
moment  we  depart  from  the  plain  words  of  the  statute,  according  to  their 
ordinary  and  grammatical  meaning,  in  a  hunt  for  some  Intention  founded  on 
the  general  policy  of  the  law,  we  find  ourselves  Involved  in  a  "sea  of  troubles." 
Difficulties  and  contradictions  meet  us  at  every  turn.'  Indeed,  to  depart  from 
the  meaning  on  account  of  such  ^iews  is,  in  truth,  not  to  construe  the  act  but 
141  Fw— 17 
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to  alter  It    But  the  business  of  the  Interpreter  is  not  to  Improve  the  statute. 
It  is  to  expound  it" 

Black  on  Interpretation  of  Laws,  §  4,  says : 

•The  wisdom,  policy,  or  expediency  of  legislation  is  a  matter  with  which 
the  courts  have  nothing  whatever  to  do.  Whether  or  not  a  given  law  is  the 
best  that  could  have  been  enacted  on  the  subject,  whether  or  not  it  is  calcu- 
lated to  accomplish  its  avowed  object  whether  or  not  it  accords  with  what  is 
understood  to  be  the  general  policy  of  legislation  in  the  particular  Jurisdiction, 
these  are  questions  which  do  not  fall  within  the  province  of  the  courts.  And 
hence  a  court  exceeds  its  proper  office  and  authority  if  it  attempts,  under  the 
guise  of  construction,  to  mold  the  expression  of  the  legislative  will  into  the 
shape  which  the  court  thinks  it  ought  to  bear.  The  sole  function  of  the  Ju- 
diciary is  to  expound  and  apply  the  law.  T6  enact  the  law  is  the  prerogative 
of  the  legislative  department  of  government  Nor  can  the  courts  correct  what 
they  may  deem  excesses  or  omissions  in  legislation,  or  relieve  against  the  oc- 
casionally harsh  operation  of  statutory  provisions,  without  danger  of  doing 
more  mischief  than  good.^ 

It  has  been  confidently  claimed  that  the  Supreme  Court  of  Illinois, 
in  certain  cases,  had  decided  the  rule  to  be  as  held  by  the  trial  court. 
But  in  the  late  case  of  Browne  v.  Siegel  Cooper  &  Co.,  191  111.  226, 
60  N.  E.  816,  the  Supreme  Court  of  Illinois  uses  this  language : 

"Whether  injuries  which  occur  because  of  the  violation  by  the  master  of 
municipal  regulations  enacted  for  the  preservation  of  life  or  limb,  should  be 
regarded  as  lawful  and  not  subject  to  the  defense  of  contributory  negligence, 
or  to  the  defense  of  the  implied  assumption  of  the  servant  of  the  risks  and 
dangers  caused  by  such  violation,  is  a  question  of  public  policy  for  the  Legis- 
lature, and  not  one  for  the  courts.    We  can  only  apply  the  law  as  it  is.*' 

The  Supreme  Court  of  Illinois  by  the  use  of  this  language  does 
not  indicate  that  it  believes  that  the  rule  contended  for  by  counsel 
for  Norgate  is  the  correct  one.  We  think  the  examination  of  the 
following  cases  will  show  that  the  weight  of  authority  and  the  better 
reasoning  is  in  favor  of  the  views  herein  expressed :  Nottage  v.  Saw- 
mill Phoenix  (C.  C.)  133  Fed.  979;  St  Louis,  etc.,  Co.  v.  Miller, 
126  Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  651 ;  Cleveland,  etc.,  Ry. 
Co.  ''.  Baker,  91  Fed.  224,  33  C.  C.  A.  468 ;  Martin  v.  Chicago  St.  Ry. 
Co.,  118  Iowa,  148,  91  N.  W.  1034,  69  L.  R.  A.  698,  96  Am.  St. 
Rep.  371 ;  Knisley  v.  Pratt,  148  N.  Y.  372,  42  N.  E.  986,  32  L.  R.  A. 
367;  O'Maley  v.  Gaslight  Co.,  158  Mass.  135,  32  N.  E.  1119,  47 
L.  R.  A.  161 ;  Birmingham  Elec  Co.  v.  Allen,  99  Ala..  359,  13  South. 
8,  20  L.  R.  A.  457;  Browne  v.  Siegel,  191  111.  226,  60  N.  E.  815; 
MuUiem  v.  Lehigh  Co.,  161  Pa.  270,  28  Atl.  1087 ;  Swenson  v.  Osgood 
Mfg.  Co.,  91  Minn.  509,  98  N.  W.  645;  Williams  v.  Wagner  Co.,  110 
Wis.  456,  86  N.  W.  157 ;  Helmke  v.  Thilmany,  107  Wis.  216,  83  N.  W. 
3G0;  Langlois  v.  Dunn  (R.  I.)  57  Atl.  910;  Victor  Coal  Co.  v.  Muir, 
20  Colo.  320,  38  Pac.  378,  26  L.  R.  A.  435,  48  Am.  St  Rep.  299; 
Grand  v.  Mich.  Cent.  Ry.  Co.,  83  Mich.  564,  47  N.  W.  837,  11 
L.  R.  A.  402;  McGinty  v.  Waterman  (Minn.)  101  N.  W.  300;  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222,  21  N.  E.  153;  White  v.  Wittemann 
L.  Co.,  131  N.  Y.  631,  30  N.  E.  236 ;  Honor  v.  Albrighton,  93  Pa.  475 ; 
Anderson  v.  Lumber  Co.,  67  Minn.  79,  69  N.  W.  630;  Fleming  v,  St 
Paul,  etc.,  R,  Co.,  27  Minn.  Ill,  6  N.  W.  448;  Chicago  Pack.  Co.  v. 
Rohan,  47  lU.  App.  664;  Munn  v.  Wolff,  94  111.  App.  122;  Kecnan  v. 
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Edison  Ilium.  Co.,  159  Mass.  379,  34  N.  E.  366 ;  Goodridge  v.  Wash- 
ington, 160  Mass.  234,  35  N.  E.  484;  2  Labatt,  Master  and  Servant, 
649,  650;  3  Elliott,  R.  R.  §1315;  20  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  127;  Dresser,  Employers'  Liability,  §§  82,  116;  Bailey,  Mas- 
ter's Liability,  p.  480;  Duty  and  Liability  of  Employers,  by  Roberts 
&  Wallace,  136,  146,  160,  161,  260;  Buswell's  Law  Personal  Injuries, 
§§  207-209;  Endlich,  Interpretation  of  Statutes,  §§  6,  7;  Black  on  In- 
terpretation of  Statutes,  pp.  4,  234;  Abbott  v.  McCadden,  81  Wis. 
563,  51  N.  W.  1079,  29  Am.  St.  Rep.  910;  American  Rolling  Mill  Co, 
V.  Hullinger,  161  Ind.  673,  67  N.  E.  986. 

We  conclude,  therefore,  that  upon  reason  and  authority  the  trial 
court  erred  in  not  permitting  the  railroad  company  to  avail  itself 
of  the  defense  of  assumption  of  risk.  We  think  that  the  trial  court 
also  erred  in  refusing  to  instruct  the  jury  as  requested  by  counsel 
for  the  railroad  company  upon  the  question  of  ordinary  care.  Coun- 
sel for  the  railroad  company  requested  the  court  to  charge  the  jury 
as  follows: 

"Ton  are  further  Instructed  that  ordinary  or  reasonable  care,  as  nsed 
throughout  these  Instmctions,  is  such  care  as  a  reasonably  prudent  man  would 
exercise  under  like  circumstances  and  conditions  to  those  shown  in  evidence." 

The  court  in  its  charge  used  the  terms  "reasonable  care"  and 
"ordinary  care,"  when  speaking  of  the  relative  duties  of  the  railroad 
company  and  Norgatc;  but  the  court  nowhere  defined  for  the  jury 
what  the  law  means  by  "reasonable"  or  "ordinary  care"  as  applied 
to  the  case  on  trial.  The  issue  being  tried  was  one  of  negligence. 
To  simply  say  that  it  was  the  duty  of  the  railroad  company  under 
certain  conditions  to  use  ordinary  care,  and  that  it  was  also  the  duty 
of  the  defendant  under  certain  circumstances  to  also  use  ordinary 
or  reasonable  care,  could  have  been  no  aid  to  the  jury  in  determining 
the  question  of  negligence.  The  court  might  as  well  say  to  the  jury 
that  it  Was  the  duty  of  the  railroad  company  not  to  be  negligent,  and 
it  was  the  duty  also  of  the  defendant  on  his  part  not  to  be  negligent. 
The  jury  would  have  had  as  much  information  to  aid  them  in  deter- 
mining the  question  at  issue  if  the  latter  language  had  been  used. 
The  law  in  cases  like  the  one  at  bar  fixes  the  standard  of  duty.  This 
standard  remains  the  same  through  all  the  changing  conditions  and 
surroundings  which  may  accompany  any  case  of  this  kind.  When  the 
jury  know,  by  being  told  by  the  court,  what  the  standard  is  that  the 
law  fixes,  then  they  may  determine  under  all  the  circumstances  and  con- 
ditions surrounding  the  case  on  trial,  whether  the  conduct  of  either 
party  measured  up  or  fell  short  of  this  standard.  But  with  no  stand- 
ard to  g^ide  them,  they  were  left  so  that  each  juror  was  at  liberty 
to  adopt  his  own  notion  of  what  would  be  ordinary  or  reasonable 
care,  under  the  conditions  existing  in  the  case  on  trial.  There  might 
be  twelve  very  careful  men  in  the  jury  box,  or  there  might  be  twelve 
very  careless  men  in  the  box,  or  there  might  be  some  careful  men  and 
some  reckless  men,  and  their  standards  of  reasonable  or  ordinary  care 
would  not  be  the  same,  or  if  the  same,  might  be  above  or  below  the 
standard  fixed  by  the  law. 
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We  think  that  when  a  court  is  requested  in  proper  language  to 
define  "ordinary  care/'  or  "reasonable  care,"  it  is  its  duty  to  do  so, 
because  the  finding  of  the  jury  upon  this  question  in  this  class  of  cases 
determines  whether  either  party  has  been  guilty  of  negligence  or  not 
It  is  claimed  on  the  part  of  counsel  for  Norgate  that  there  was  no 
error  in  the  refusal  to  give  the  instruction  asked,  for  the  reason  that 
the  railroad  company  was  negligent  in  any  event,  by  failing  to  block 
the  frogs  and  guard  rails  in  the  yard  at  Pueblo,  and  that  the  in- 
struction upon  ordinary  care,  or  reasonable  care,  could  only  have 
applied  to  the  alleged  contributory  negligence  of  Norgate,  and  that 
the  evidence  showed  beyond  question  that  he  was  not  negligent 
We  are  not  called  upon  to  determine  all  the  questions  in  this  case,  both 
of  fact  and  law.  There  were  other  issues  submitted  to  the  jury  be- 
sides the  negligence  of  the  company  in  failing  to  block  the  frogs  and 
guard  rails.  The  court  submitted  to  the  jury  the  question  as  to  the 
negligence  of  the  company  in  regard  to  the  coupler  on  the  freight  car. 
We  simply  hold  that  where  an  issue  of  ordinary  care  or  reasonable 
care  is  submitted  to  the  jury  for  their  determination,  the  court  ought, 
when  requested,  to  tell  the  jury  what  is  meant  by  those  terms. 

It  is,  of  course,  urged  that  rtie  question  of  reasonable  care  and  or- 
dinary care  is  always  one  for  the  jury,  and  it  was  for  them  to  say 
whether  the  parties  used  ordinary  care  or  reasonable  care,  but  the 
jury  cannot  certainly  pass  intelligently  upon  the  issue  of  negligence, 
without  they  are  informed  as  to  what  constitutes  negligence.  To  tell 
the  jury  that  negligence  was  the  want  of  ordinary  care  under  certain 
conditions  does  not  help  them  to  determine  the  question,  without  they 
are  further  informed  as  to  what  is  meant  by  ordinary  care. 

We  are  clearly  of  the  opinion  that  for  the  error  in  not  allowing 
the  railroad  company  to  urge  the  assumption  of  risk  in  defense  of 
the  action  of  Norgate,  and  also  for  the  error  in  not  defining  ordinary 
and  reasonable  care,  as  requested  by  counsel  for  the  railroad  compahy, 
the  judgment  of  the  trial  court  must  be  reversed,  and  a  new  trial 
granted;  and  it  is  so  ordered. 


CORSAR  V.  J.  D.  SPRECKELS  &  BROS.  CO. 

J.  D.  SPRECKELS  &  BROS.  CO.  v.  CORSAR. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  16,  190S.) 

No.  1.167. 

1.  SHiPpnT<a — ^Daicaob  to  Cabgo— Habteb  Act. 

A  ship  bound  from  Antwerp  to  San  Francisco  with  a  cargo  of  cement 
encountered  sach  rough  weather  in  attempting  to  round  Cape  Horn  and 
was  subjected  to  such  strain  that  her  deck  seams  opened  and  a  part 
of  the  cargo  was  damaged  by  water.  She  finally  abandoned  the  attempt 
and  completed  the  voyage  by  way  of  the  Cape  of  Good  Hope  and  Aus- 
tralia. At  the  time  of  her  change  of  course  she  was  370  miles  distant 
from  Port  Stanley,  where  she  could  have  been  repaired;  but  she  did 
not,  put  in  for  repairs,  and  before  she  reached  Australia  the  cargo  re- 
ceived further  damage  by  reason  of  the  open  seams.    Held^  that  the 
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diange  of  course  and  also  the  determinatloii  of  the  master  to  proceed 
without  putting  in  for  repairs  were  matters  pertaining  to  the  "navigation 
and  management  of  the  vessel/'  within  Barter  Act  Feb.  13,  1883,  c.  106, 
i  3,  27  Stat  445  [U.  8.  Comp.  St  1001,  p.  2946],  and  not  to  the  custody, 
care,  or  proper  delivery  of  the  cargo,  within  the  meaning  of  section  2, 
and  that,  assuming  the  vessel  to  have  been  in  all  respects  seaworthy, 
and  properly  manned,  equipped,  and  supplied  at  the  beginning  of  the 
voyage,  she  was  exempted  by  the  act  from  liability  for  the  damage  caused 
or  contributed  to  by  the  failure  to  repair. 

[Ed.  Note. — Statutory  exemption  of  shipowners  from  liability,  see  note 
to  Nord-Deutscher  Lloyd  v.  Insurance  Ck>.  of  North  America,  49  G.  C.  A.  11.] 

2.  Same — Liabhitt  of  Ship. 

If  the  Jettison  of  cargo  or  damage  thereto  is  rendered  necessary  by  or 
due  to  any  fault  or  breach  of  contract  on  the  part  of  the  owner  or  master 
of  the  vessel,  the  loss  must  be  attributed  to  that  cause,  rather  than  to 
the  sea  peril,  although  that  may  enter  into  the  case. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44,  Gent  Dig.  Shipping,  S  445.] 

8.  Same— SsAWOBTHiNEsa— Stowage  of  Gaboo. 

The  requirement  of  seaworthiness  at  the  beginning  of  a  voyage  Includes, 
not  only  seaworthiness  In  hull  and  equipment,  but  also  in  the  stowage  of 
the  cargo. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Gent  Dig.  Shipping,  S  449.] 
4.  Sasos. 

Evidence  considered,  and  held  to  sustain  a  claim  that  a  cargo  of  conent, 
to  be  carried  from  Antwerp  to  San  Francisco  by  way  of  Gape  Horn,  was 
improperly  stowed,  which  rendered  the  ship  unseaworthy  for  the  voyage 
and  liable  for  loss  and  damage  to  cargo,  a  part  of  which  was  Jettisoned 
and  the  remainder  damaged  by  water. 

5w  Sake — ^RESPOirsiBiUTT  fob  Stowage. 

A  ship  is  responsible  for  the  proper  stowage  of  her  cargo,  although  the 
charter  party  giYes  the  charterer  the  option  of  appointing  the  stevedores, 
to  be  paid  by  the  owners,  where  it  also  provides  that  they  shall  be  under 
the  direction  of  the  master  and  the  owners  responsible  tor  all  risks  of 
loading  and  stowage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Gent  Dig.  Shipping,  I  179.] 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  and   Cross-Appeal  from  the  District   Court  of  the   United 
States  for  the  Northern  District  of  California, 
See  125  Fed.  786. 

Page,  McCutchen  &  Knight,  for  appellant. 
Nathan  H.  Frank,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  The  ship  Musselcrae,  owned  by  C.  W.  Cor- 
sar,  sailed  from  Antwerp  on  the  19th  day  of  July,  1899,  laden  with  a 
cargo  of  cement,  and  bound  for  San  Francisco,  which  place  was  reach- 
ed 316  days  thereafter,  whereas  her  voyage  under  ordinary  conditions 
should  not  have  exceeded  140  days.  A  part  of  the  cargo  was  jettison- 
ed on  the  way,  and  a  part  of  it  was  badly  damaged,  resulting  in  this 
libel  by  its  consignee,  J.  D.  Spredcels  &  Bros.  Company,  by  which  the 
libelant  seeks  to  recover  $1,233  for  the  cement  totally  lost,  and  $11,600 
for  that  damaged ;  the  averments  of  the  libel  being  that  such  loss  and 
damage  were  occasioned  by  the  unseaworthy  condition  of  the  vessel 
and  the  carelessness  and  negligence  of  her  master.    It  appears  that  the 
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Ship  encountered  such  severe  weather  off  Cape  Horn  that  her  master 
deemed  it  best  to  abandon  his  effort  to  round  that  cape  and  to  shape 
his  course  for  the  Cape  of  Good  Hope,  which  he  did.  At  the  time  of 
doing  so  the  ship  was  about  60  miles  from  Staten  Island,  and  about 
370  miles  from  Port  Stanley,  in  the  Falkland  Islands. 

On  the  trial  it  was  contended  on  behalf  of  the  libelant  that  the  ship 
was  unseaworthy  for  the  voyage,  because  of  the  improper  stowage  of 
the  cargo;  that  the  primary  cause  of  the  loss  complained  of  was  such 
defective  stowage ;  and,  further,  that  when  the  master  of  the  ship  de- 
termined to  abandon  his  effort  to  round  Cape  Horn,  he  was  guilty  of 
fault  in  not  going,  for  the  protection  of  the  cargo,  to  Port  Stanley, 
where  it  is  conceded  his  vessel  could  have  been  repaired.  The  court 
below  held  that  the  ship  was  properly  stowed  and  in  every  way  sea- 
worthy, from  which  decision  the  libelant  appeals,  but  further  held  that 
it  was  liable  in  damages  for  the  failure  of  the  master  to  seek  repairs 
at  Port  Stanley,  and  gave  the  libelant  damages  for  such  of  the  injury 
to  the  cement  as  it  found  was  sustained  by  the  failure  of  the  master  to 
seek  refuge  and  repairs  at  Port  Stanley,  from  which  ruling  the  claim- 
ant appeals. 

The  conclusion  of  the  court  below  in  the  latter  respect  was  based  up- 
on the  theory  that  there  was  a  failure  of  duty  on  the  part  of  the  ship  in 
the  "custody,  care,  or  proper  delivery"  of  the  cargo,  as  defined  in  sec- 
tion 2  of  the  Act  of  Congress  of  February  13,  1893,  known  as  the 
"Harter  Act"  (27  Stat.  445,  c.  105  [U.  S.  Comp.  St.  1901,  p.  2946]). 
The  first  section  of  that  act  provides  that  it  shall  be  unlawful  to  in- 
sert in  any  bill  of  lading  any  agreement  relieving  the  vessel  or  her 
owner  from  liability  "for  loss  or  damage  arising  from  negligence,  fault, 
or  failure  in  proper  loading,  stowage,  custody,  care,  or  proper  de- 
livery of  any  and  all  lawful  merchandise  or  property  committed  to 
its  or  their  charge,"  and  declaring  all  words  and  clauses  of  such  im- 
port to  be  "null  and  void,  and  of  no  effect."  The  second  section  of  the 
act  makes  it  unlawful  to  insert  in  a  bill  of  lading  any  agreement  where- 
by the  obligations  of  the  owner  of  a  vessel  "to  exercise  due  diligence, 
properly  equip,  *  *  *  and  to  make  said  vessel  seaworthy,  *  *  * 
or  whereby  the  obligations  of  the  master,  officers,  agents,  or  servants,  to 
carefully  handle  and  stow  her  cargo  and  to  care  for  and  properly  de- 
liver same,  shall  in  any  wise  be  lessened,  weakened,  or  avoided."  Sec- 
tion 3  of  the  same  act  provides  thaf  if  the  owner  "shall  exercise  due 
diligence  to  make  the  said  vessel  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  neither  the  vessel,  her  owner  or  own- 
ers, agent,  or  charterers  shall  become  or  be  held  responsible  for  dam- 
age or  loss  resulting  from  faults  or  errors  in  navigation  or  in  the  man- 
agement of  said  vessel."  It  will  be  thus  seen  that  by  virtue  of  the 
Harter  act  the  ship  is  still  held,  as  theretofore,  responsible  for  loss  or 
damage  arising  from  negligence,  fault,  or  failure  in  the  proper  custody, 
care,  or  delivery  of  the  cargo,  and  at  the  same  time  is  exonerated  from 
damage  or  loss  resulting  from  faults  or  errors  in  navigation  or  in  the 
management  of  the  vessel,  where  due  diligence  has  been  exercised  to 
properly  man,  equip,  and  supply  it,  and  to  make  it  in  all  respects  sea- 
worthy.   It  will  not  do  to  so  construe  these  provisions  as  to  make  them 
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nullify  each  other.    On  the  contrary,  they  must  be  so  read  as  to  give 
eflfect  to  each,  if  possible. 

Undoubtedly  a  fault  or  error  in  the  navigation  or  management  of  a 
vessel  carrying  cargo  may,  and  oftto  does,  result  in  injury  to  the 
"custody,  care  and  delivery"  of  the  cargo.  And  the  very  object 
of  the  act  was,  as  said  by  the  Supreme  Court  in  the  case  of  The 
Delaware,  161  U.  S.  471,  16  Sup.  Ct.  622,  40  L.  Ed.  771,  "to  modify 
the  relations  previously  existing  between  the  vessel  and  her  cargo." 
But,  if  the  owner  of  the  vessel  has  performed  his  duty  by  making  the 
vessel  in  all  respects  seaworthy  for  the  voyage  it  undertakes,  it  is 
plain  that  neither  he  nor  the  vessel  can  be  held  responsible 
for  any  merely  incidental  damage  resulting  to  the  cargo  from  a  fault 
or  error  in  its  subsequent  navigation  or  management,  if  section  3  of 
the  act  is  to  be  given  any  force.  So  in  the  case  of  The  Silvia,  171  U.  S. 
462, 19  Sup.  Ct.  7, 43  L.  Ed.  241,  where  .the  portholes  of  the  ship  between 
decks  were  fitted  with  the  usual  glass  covers  and  the  usual  iron  shut- 
ters, with  no  cargo  stowed  against  them,  and  capable  of  being  speedily 
got  at  and  closed  if  occasion  should  require,  the  Supreme  Court  held 
that  the  ship  was  not  unseaworthy  by  reason  of  beginning  her  voyage 
•n  fair  weather  with  the  iron  shutters  left  open  for  the  admission  of 
light — the  glass  covers  being  tightly  closed — and  that  any  subsequent 
neglect  in  not  closing  the  iron  shutters  was  a  fault  or  error  in  naviga- 
tion or  in  the  management  of  the  vessel,  within  the  meaning  of  section 
3  of  the  Harter  act;  the  court  sayng: 

'This  case  does  not  require  a  comprebenslve  definition  of  the  words  'navl- 
gntion'  and  *managemeDt'  of  a  vessel,  within  the  meaning  of  the  act  of 
Congress.  They  might  not  Include  stowage  of  cargo,  not  affecting  the  fit- 
ness of  the  ship  to  carry  her  cargo.  But  they  do  include,  at  the  least,  the 
control,  during  the  yoyage,  of  everything  with  which  the  vessel  is  equipped 
for  the  purpose  of  protecting  her  and  her  cargo  against  the  inroad  of  the 
Keas;  and  if  there  was  any  neglect  in  not  closing  the  Iron  covers  of  the  ports, 
It  was  a  fault  or  error  in  the  navigation  or  In  the  management  of  the  ship. 
This  view  accords  with  the  result  of  the  English  decisions  upon  the  meaning 
of  these  wordg.** 

In  the  case  in  hand,  the  record  shows  that  for  about  seven  weeks  the 
ship  in  question  struggled  with  wind  and  wave  in  the  effort  to  round 
Cape  Horn,  resulting  in  the*  carrying  away  of  her  sails,  a  part  of  her 
rigging,  and  the  battering  and  exhausting  of  a  number  of  her  crew, 
in  view  of  which  conditions,  and  the  continuation  of  the  tempestuous 
weather,  the  master  deemed  it  best  to  abandon  the  effort  to  round  that 
cape,  and  to  change  his  course  for  the  Cape  of  Good  Hope.  The  ques- 
tion confronting  him  was  primarily  and  essentially  one  of  navigation 
— ^how  best,  in  view  of  the  trying  circumstances  in  which  he  was  placed, 
to  deal  with  the  elements  and  get  his  ship,  with  her  crew  and  cargo,  to 
the  place  of  destination.  That  his  action  in  determining  that  question 
was  primarily  and  essentially  one  of  navigation,  does  not,  in  our  opinion, 
admit  of  the  slightest  doubt ;  and,  being  such,  neither  the  ship  nor  her 
owner  is  responsible  for  any  incidental  damage  sustained  by  the  cargo, 
because  of  the  provision  of  the  third  section  of  the  act  of  Congress 
above  referred  to.  The  Germanic,  196  U.  S.  597,  598,  25  Sup.  Ct.  317, 
49  L.  Ed.  610.    See,  also,  The  Merida,  107  Fed.  146,  46  C.  C.  A.  208; 
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The  Viola  (D.  C.)  59  Fed.  632;  Knott  v.  Botany  Mills  (D.  C.)  76  Fed 
684;  The  Glenochil  (1896)  Prob.  Div  10  Asp.  N.  S.  218. 

There  is  nothing  to  the  contrary  in  the  decision  of  the  Supreme  Court 
in  the  case  of  Knott  v.  Botany  Mills,  179  U.  S.  69,  21  Sup.  Ct  30,  45 
L.  Ed.  90.  On  the  contrary,  the  court  in  that  case,  as  in  the  case  of 
The  Sylvia,  supra,  recognized  the  correctness  of  the  construction  put 
upon  the  first  and  third  sections  of  the  Harter  act  by  Sir  Francis  Jeune, 
in  The  Glenochil,  supra,  to  wit,  that  those  sections  may  be  reconciled 
by  holding: 

"First,  that  the  act  preyents  exemptions  In  the  case  of  direct  want  of  care 
in  Vespect  to  the  cargo ;  and,  secondly,  the  exemption  permitted  is  in  respect 
to  a  fault  primarily  connected  with  the  navigation  and  management  of  the 
vessel,  and  not  with  the  cargo." 

We  are,  therefore,  of  opinion  that  if  it  be  true,  as  the  court  below  held, 
that  the  Musselcrag  was  in  all  respects  seaworthy  for  the  voyage  she 
undertook  at  the  time  of  entering  upon  it,  neither  the  ship  nor  her  owner 
was  responsible  for  any  part  of  the  damage  sustained  by  the  cargo  by 
reason  of  the  action  of  the  master  in  shaping  his  course  for  the  Cape  of 
Good  Hope  instead  of  going  to  Port  Stanley.  But,  if  the  ship  in  ques- 
tion was  not  seaworthy  for  the  voyage  she  undertook  at  the  time  of  en- 
tering upon  it,  then,  clearly,  the  libelant  is  entitled  to  recover  for  all  of 
the  loss  and  damage  sustained.  We  therefore  proceed  to  the  consider- 
ation of  that  (question. 

The  obligation  upon  the  part  of  the  ship  to  deliver  the  cement  to  the 
consignee  at  San  Francisco  in  good  order  and  well  conditioned,  ex- 
cepted, among  other  things,  "the  perils  of  the  sea."  "Perils  of  the  sea" 
was  undoubtedly  one  of  the  causes  for  the  jettison  of  the  cement  that 
was  totally  lost  and  for  the  wetting  and  consequent  damage  of  the  bal- 
ance. But  it  is  well  settled,  as  said  by  the  Supreme  Court  in  the  case 
of  The  Portsmouth,  9  Wall.  682,  19  L.  Ed.  764,  that: 

*'If  a  Jettison  of  a  cargo,  or  a  part  of  it  (and,  as  matter  of  course,  damage 
thereto),  is  rendered  necessary  by  any  fault  or  breach  of  contract  of  the 
master  or  owners  of  the  vessel,  the  jettison  must  be  attributed  to  that  fault 
or  breach  of  contract,  rather  than  to  the  sea  peril,  though  that  may  also  be 
present  and  enter  into  the  case.  This  is  a  principle  alike  applicable  to  ex- 
ceptions in  bills  of  lading  and  in  policies  of  insurance.  Though  the  peril  of 
the  sea  may  be  nearer  in  time  to  the  disaster,  the  efficient  cause,  without 
which  the  peril  would  not  have  been  incurred,  is  regarded  as  the  proximate 
cause  of  the  loss.  And  there  is,  perhaps,  greater  reason  for  applying  the  rule 
to  exceptions  in  contracts  of  common  carriers  than  to  Xhwe  in  policies  of 
Insurance;  for,  in  general,  negligence  of  the  insured  does  not  relieve  an 
underwriter,  while  a  common  carrier  may  not,  even  by  stipulation,  relieve 
himself  from  the  consequences  of  his  own  fault" 

Now,  the  contract  on  the  part  of  the  ship  required  her  to  be  in  all  re- 
spects seaworthy  for  the  voyage  she  undertook.  Indeed,  unless  other- 
wise expressly  stipulated,  an  implied  warranty  of  seaworthiness  of  the 
ship  at  the  time  of  commencing  the  voyage  accompanies  every  contract 
of  affreightment  The  Caledonia,  157  U.  S.  130,  131,  15  Sup.  Ct  637, 
39  L.  Ed.  644.  And  this  includes,  not  only  a  ship  seaworthy  in  hull 
and  equipment,  which  conditions  it  is  conceded  the  Musselcrag  met, 
but  also  seaworthy  in  respect  to  the  stowage  of  the  cargo.  The  Edwin 
I.  Morrison,  153  U.  S.  211,  14  Sup.  Ct.  823,  38  L.  Ed.  688;  Carver  on 
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Carriage  by  Sea,  §  18 ;  Sumner  v.  Caswell,  (D.  C.)  20  Fed.  249 ;  The 
Colims  (D.  C.)  82  Fed.  665;  The  Whitliebum  (D.  C.)  89  Fed.  526;  The 
Oneida  (D.  C.)  108  Fed.  886;  Id.,  128  Fed.  687,  63  C.  C.  A,  239;  The 
William  Power  (D.  C.)  131  Fed.  136 ;  The  G.  B.  Boren  (D.  C.)  132(Fed. 
887. 

Was  the  Musselcrag  seaworthy  in  respect  to  her  stowage  for  the 
voyage  undertaken  at  the  time  of  entering  upon  it  ?  We  are  of  the  opin- 
ion that  the  decided  weight  of  the  evidence  is  against  the  conclusion 
reached  by  the  court  below  in  respect  to  that  question.  It  was  admit- 
ted by  the  master  that  the  Musselcrag  was  "naturally  a  very  stiff  ship." 
It  is  also  shown,  as  well  as  commonly  known,  that  cement  is  a  heavy, 
compact  cargo,  and,  unless  properly  distributed,  will  make  the  vessel  in 
which  it  is  stowed  too  stiff  for  safe  navigation  in  severe  weather,  which, 
as  a  matter  of  course,  is  always  to  be  anticipated  off  Cape  Horn.  Now, 
turning  to  the  testimony,  all  of  which  that  tended  to  show  proper  stow- 
age was  taken  by  deposition,  we  find  that  the  testimony  on  the  part  of 
the  ship,  tending  to  show  that  the  cargo  was  properly  stowed,  consists 
of  that  of  two  stevedores  who  assisted  in  the  loading  at  Antwerp,  and 
the  testimony  of  the  master,  corroborated  to  some  extent  by  that  of  the 
ship's  carpenter.  The  testimony  of  the  stevedores  is  very  general  in 
character,  and  is  to  the  effect  that,  as  they  remember,  the  cargo  was 
properly  stowed.  The  master  also  testifies  that  it  was  properly  stowed, 
gives  (approximately)  the  number  of  tons  put  in  the  hold,  the  number 
placed  between-decks,  and  goes  somewhat  into  the  details  of  the  stow- 
age.    We  extract  from  his  testimony : 

"Q.  lu  stowing  tbe  cargo,  was  any  precaution,  and,  If  so,  what  precaution, 
taken  for  the  purpose  of  making  an  allowance  for  a  beavy,  deadweight  car- 
go? A.  Yes,  sir ;  the  cargo  was  raised  from  the  sixth  tier  up.  Q.  Will  you 
escplain  what  the  difference  is  between  raising  a  cargo  in  the  hold,  as  you 
say,  and  not  raising  it?  A.  If  we  did  not  raise  it,  the  barrels  would  be 
stowed  bilge  and  cuntling.  When  you  raise  the  cargo,  you  put  Inch  pieces 
of  board  over  the  sixth  tier,  which  would  raise  the  next  tier,  and  so  on. 
Q.  That  Is,  when  you  begin  raising  at  the  sixth  tier,  do  you  lay  the  same 
scantling  between  each  successive  tiers?  A.  Yes,  sir.  Q.  Up  to  the  beams? 
A.  Yes,  sir.  Q.  What  effect  would  that  have  in  diminishing  the  occupied 
space  in  the  hold?  A.  I  should  say  by  nearly  a  barrel  when  it  got  to  the 
between-decks.  Q.  That  is,  the  diameter  6f  a  barrel?  A.  Yes,  sir.  Q.  Ord- 
inarily, in  stowing  cargoes  at  Antwerp,  where  is  this  raising  begun?  A.  At 
the  eighth  tier.  Q.  In  the  case  of  your  ship,  why  did  you  begin  at  the 
sixth  tier?  A.  I  think  the  owners  wished  to  keep  the  ship  as  lively  as 
possible.  The  ship  was  naturally  a  beamy  ship  and  a  stiff  ship.  Q.  What 
do  you  mean  by  a  'beamy'  ship?  A.  A  large  beam.  Q.  Was  the  lower  hold 
full?  A.  There  was  room  for  another  cask  between  the  beams.  The  ends 
of  her  were  empty.  Q.  Were  the  between-decks  full  up  to  the  beams?  A. 
There  was  room  for  another  tier.  Q.  How  much  did  you  have  in  the  lower 
hold  in  weight?  A.  About  2,350.  Q.  How  much  did  you  have  in  the  be- 
tween-decks? A.  We  had  92S  tons  in  the  between-decks,  as  near  as  I  could 
guess.  Q.  Under  whose  superintendence  was  the  cargo  loaded?  A.  Under 
mine.  Q.  In  your  judgment  as  a  shipmaster,  was  that  cargo  properly  stowed? 
A.  Yes,  sir.  Q.  With  reference  to  the  ship's  carrying  capaci^,  was  the  cargo 
a  small  cargo,  or  a  large  cargo,  or  a  suitable  cargo,  or  what?  A.  A  suitable 
cargo.  The  ship  was  loaded  to  her  marks.  Q.  When  you  say  she  was  loaded 
to  her  marks,  what  do  you  mean?  A.  Light-water  draught  Q.  At  the 
time  that  the  ship  was  loaded,  where  was  she  laying?  A.  In  the  Scheldt, 
fresh  water.  Q.  The  effect  of  leaving  the  fresh  water  and  going  into  the  salt 
water  would  be  what  on  iraising  or  lowering  those  marks?    A.  It  would  raise 
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It  six  Inches.  Q.  She  would  be  lying  six  inches  out  of  the  water  after  leaving 
the  fresh  water  than  she  was  at  that  time?  A.  Yes,  sVr;  six  inches  more 
free  board.  Q.  In  your  Judgment,  what  was  the  condition  of  the  yessel 
then  with  reference  to  seaworthinesBt  A.  Good  condition;  excellent  condi- 
tion." 

On  the  part  of  the  libelant  one  Burke,  the  head  stevedore,  who  unload- 
ed the  cargo  at  San  Francisco,  testified  as  follows : 

"Q.  Do  you  remember  the  ship  Musselcrag  when  she  came  into  this  har- 
bor in  June  or  July,  1900,  with  a  damaged  cargo  of  cement?  A.  Yes,  sir. 
Q.  Were  you  engaged  at  that  time  in  the  discharge  of  that  cargo?  A.  Yes, 
sir.  Q.  What  did  her  cargo  consist  of?  A.  It  consisted  of  100  tons  of  gener- 
al merchandise,  and  the  rest  cement  Q.  Do  you  remember  how  that  cargo 
of  cement  was  Istowed  in  the  lower  hold,  with  reference  to  whether  it  was 
stowed  bilge  and  cuntline  or  raised?  A.  It  was  set  bilge  and  cuntline,  raised 
on  the  bottom,  I  suppose,  about  a  foot  from  the  bottom  of  the  ship.  Q.  I 
mean  so  far  as  the  cargo  itself  is  concerned,  was  It  set  solid?  A.  A  solid 
bulk  of  cement  From  the  between-decks  down  there  were  a  few  boards 
scattered  along  the  main  hatch,  and  barrels  were  set  on  top  of  them;  but 
from  there  aft,  to  both  ends  of  the  ship,  there  was  nothing  but  cement,  and 
it  was  set  bilge  and  cuntline.  Q.  Did  those  boards  haye  any  tendency  to 
raise  the  heads  of  the  barrels  so  as  to  increase  the  liveliness  of  the  ship? 
A.  No,  sir;  I  don't  think  so.  The  fourth  tier  below  the  between-decks  was 
where  the  boards  were.  Q.  What  was  the  size  of  the  boards?  A.  Old  pieces 
of  lining  boards  that  they  line  ships  with,  perhaps  1  by  10  or  1  by  12,  and 
perhaps  20  feet  long.  Q.  Were  those  boards  of  sufficient  strength  to  have 
ordinarily  sustained  the  weight  of  three  or  four  tiers  of  cement?  A.  I  don*t 
hardly  think  so.  Q.  Well,  do  you  know?  A.  I  think  it  Is  too  much  weight 
for  an  inch  board  to  stand  four  tiers  of  cement  Q.  What  is  the  weight  of 
a  barrel  of  cement?  A.  Four  hundred  pounds,  on  an  average.  Q.  So  four 
tiers  of  it  would  be  about  1,600  pounds?  A.  Yes,  sir.  Q.  From  what  you 
saw  of  that  cargo,  could  you  tell  whether  or  not  it  had  been  originally  tiered 
up  or  raised  from  the  sixth  tier?  A.  No,  sir ;  nothing  raised  that  I  saw.  I 
think  those  few  boards  were  on  top  of  the  sixth  tier.  Q.  What  would  that 
indicate  to  you?  Could  you  tell,  from  your  experience,  whether  it  had  been 
originally  raised,  or  whether  it  had  been  set  solid?  A.  I  could  not  tell  wheth- 
er they  set  it  that  way  or  threw  those  boards  there.  They  were  not  all  the 
way  from  the  hatch  that  way.  They  were  just  in  the  body  of  the  ship  In 
the  main  hatch.  Q.  None  of  those  boards  were  found  anywhere,  except 
around  the  main  hatch?  A.  Around  the  main  hatch ;  that  is  all  I  could  find. 
Q.  And  how  were  the  barrels  stowed  away  there?  Were  they  stowed  as  if 
they  had  been  raised,  or  bilge  and  cuntline?  A.  They  were  set  on  those 
l>onrdR.  and  over  those  boards  they  were  set  bilge  and  cuntline  again  above. 
Q.  What  was  the  area  of  the  main  hatch  compared  with  the  spread  of  the 
car^oV  A.  Al)out  the  size  of  the  hatch,  you  mean?  Q.  Yes.  A.  I  could  not 
exactly  say.  It  might  have  been  four  beams  in  length,  and  it  might  have 
been  about  12  or  14  feet  wide,  and  it  might  have  been  16  feet  long  In  the  main 
hatch.  Q.  And  it  was  stowed  in  what  points?  A.  Stowed  from  the  bulk- 
head forward  to  the  foremast  two  tier  high,  and  from  the  foremast  half 
barrel  shingle  to  the  between-decks  shingle  from  behind  the  mizzenmast  to 
the  between-decks  below  the  mizzenmast  in  the  lower  hold.  Nothing  outside 
of  cement,  but  a  few  crates  of  bottles  and  barrels  of  pulverized  sulphur  in  the 
lower  hold  among  the  cement  Q.  And  in  that  cargo  there  was  no  indication 
of  any  raising  of  the  cargo,  except  in  this  square  around  the  main  hatch? 
A.  That  is  all  that  I  know.  Q.  If  it  had  been  there,  would  you  have  seen  it? 
A.  I  would,  because  I  was  looking  down  there  all  the  time.  I  blowed  a  whis- 
tle for  the  engineer  to  go  ahead.  I  have  to  look  down  to  see  that  the  load  is 
slung  right  •  •  •  I  took  all  her  cargo  out  of  her  before  I  left  The 
last  thing  I  took  out  of  the  ship  was  a  load  of  firewood  the  captain  gave  me. 
That  was  the  last  thing  that  came  out  of  the  ship ;  some  dunnage  wood.** 
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The  latter  witness  was  corroborated  by  the  testimony  of  the  steve- 
dore Wilson,  who  was  also-  employed  in  discharging  the  cargo  at  San 
Francisco,  Besides  which,  two  British  shipmasters  of  long  experience 
— Quayle  and  Steele — ^testified  that  in  their  opinion  the  cargo  was  not 
properly  stowed ;  that  too  much  of  the  cement  was  put  in  the  lower  hold 
as  compared  with  that  put  between-decks,  the  direct  consequence  of 
which  was  to  add  to  the  natural  stiffness  of  the  ship,  thereby  causing 
her  to  roll  and  strain  more  than  she  should  or  would  have  done,  had 
the  proper  amount  of  the  cargo  been  stowed  between-decks.  All  of 
these  witnesses,  so  far  as  the  record  shows,  were  without  interest  in  the ' 
controversy.  Moreover,  their  testimony  to  the  effect  that  the  cargo 
nras  improperly  stowed  is  sustained  by,  what  the  record  shows  actually 
happened  on  the  voyage.  The  ship's  log,  as  well  as  the  testimony  of 
some  members  of  the  crew,  shows  that  no  severe  weather  was  en- 
countered until  the  vicinity  of  the  Horn  was  reached ;  yet  it  appears 
that  the  ship  rolled  and  strained  so  badly  on  -the  way  to  the  Horn 
that  her  seams  started,  causing  leaks,  and  necessitating  calking  of 
the  main  decks,  and,  according  to  the  log,  "securing  cargo  lower, 
fore,  and  'tween-decks/*  When  the  Horn  was  reached  and  the  heavy 
gales  were  met,  the  seams  gradually  opened,  letting  in  the  water  in 
large  quantities.  On  October  l!^h,  the  log  shows,  the  crew  was 
"employed  shifting  cargo  from  fore  part  of  forehold,  and  raising 
part  into  between-decks,  and  shifting  cement  further  aft  and 
higher  in  the  ship,  to  ease  the  pitching  and  straining,"  the  object 
and  effect  of  which,  according  to  the  evidence,  was  to  make  the  ship 
livelier  and  to  ease  her  straining.  That  could  and  should  have  been 
done  before  sailing;  for  it  is  the  duty  of  the  carrier,  as  has  been 
said,  to  provide  a  vessel  not  only  seaworthy  for  the  voyage  undertak- 
en in  respect  to  hull  and  equipment,  but  also  as  regards  the  stowage 
of  the  cargo. 

The  suggestion  on  the  part  of  the  claimant  that  the  stevedores  em- 
ployed at  Antwerp  were  of  tfie  charterer's  selection  is  without  force, 
for  the  reason  that  while  the  charter  party  provided  that  the  charter- 
ers should  "have  the  option  of  appointing  the  lumpers  and  stevedores 
who  are  to  take  in  and  stow  the  cargo,  who  are  to  be  paid  by  the  own- 
ers one  shilling  per  ton,  weight  measurement,"  it  is  by  the  same  instru- 
ment "especially  agreed  that  the  lumpers  and  stevedores  shall  be  under 
the  direction  of  the  master,  and  the  owners  responsible  for  all  risks 
of  loading  and  stowage."  Under  such  circumstances,  the  ship  is  re- 
sponsible for  the  bad  stowage.  The  Sloga,  22  Fed.  Cas.  346;  The 
Whitlieburn  (D.  C.)  89  Fed.  527. 

Upon  the  ground  that  the  cargo  was  insufficiently  stowed  for  the  voy- 
age undertaken,  we  are  of  the  opinion  that  the  libelant  is  entitled  to 
recover  the  full  amount  of  the  loss  and  damage  sustained,  and  the 
judgment  must  be  modified  accordingly. 

Cause  remanded  to  the  court  below,  with  directions  to  so  modify  the 
judgment  as  to  award  the  libelant  the  full  amount  sued  for,  with  costs. 

GILBERT,  Circuit  Judge  (dissenting).  From  that  part  of  the  opin- 
ion which  holds  that,  upon  the  ground  that  the  cargo  was  insufficiently 
stowed  the  libelant  is  entitled  to  recover  the  full  amount  of  the  loss  aod 
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damage  sustained,  I  am  compelled  to  dissent.  In  the  first  place,  1 
find  in  the  record  no  evidence  sufficient  to  sustain  a  finding  that  improp- 
er stowage  was  the  cause  of  or  contributed  to  the  damage  to  the  cargo. 
The  only  witnesses  who  testified  as  experts  upon  that  subject  were  tfie 
master  mariners  Quayle  and  Steele.  Quayle  said  that  in  his  opinion, 
taking  the  weather  to  be  as  described  in  the  log  book,  "if  the  ship  had 
been  stowed  with  less  cargo  in  the  lower  hold,  she  would  not  have  come 
to  so  much  damage  as  she  did  get."    And  he  added : 

"I  do  not  put  that  forth  as  an  opinion  but  what  a  ship  might  be  damaged 
off  the  Horn ;  but,  so  far  as  I  can  see  in  tliis  log  book,  she  had  no  unusual 
weather  off  the  Horn." 

In  brief,  this  witness  inferred  from  reading  the  log  book  that  the  ship- 
met  no  unusual  weather  off  the  Horn,  and  he  was  therefore  of  the  opin- 
ion that  improper  stowage  must  have  been  the  cause  of  a  portion  of  the 
damage  to  her  cargo.,  Steele,  master  mariner,  from  reading  the  log, 
testified  that  the  weather  was  not  unusual ;  "it  is  the  ordinary  course  of 
the  weather ;  ♦  ♦  ♦  what  is  to  be  expected  in  coming  around  the 
Horn" ;  and  that  if,  under  those  conditions,  a  vessel  labored  very  heav- 
ily and  strained  herself,  the  conclusion  he  would  come  to  was  mat  she 
had  too  much  cargo  in  her  lower  hold,  and  that  he  would  attribute  her 
injuries  to  her  stowage,  rather  than  to  the  weather. 

But  the  evidence  is  convincing  that  the  weather  encountered  off  the 
Horn  was  unusual.  For  a  period  of  about  60  days  there  were  unusual' 
gales.  A  large  portion  of  that  time  the  ship  lay  to  the  wind.  Milne, 
an  experienced  seaman,  said  that  the  gales  were  very  hard — ^as  hard 
as  he  ever  experienced.  Lawson,  the  sail  maker,  testified  that  he  had 
been  20  times  around  the  Horn,  and  that  on  this  occasion  it  was  blow- 
ing the  hardest  he  ever  saw  down  there.  Faraday,  the  second  mate,  tes- 
tified that  three  or  four  different  times  he  thought  the  ship  would  found- 
er, the  sea  was  so  bad.  Johnson,  the  master,  testified  that  he  had 
never  seen  such  heavy  weather  off  the  Horn ;  that  he  thought  on  one 
or  two  occasions  the  ship  would  in  all  probability  go  down  before  morn- 
ing. The  evidence  shows  that  the  decks  were  almost  continually  flood- 
ed. Faraday  said,  "We  were  shipping  tons  of  water  all  the  time."^ 
It  is  not  disputed  that  the  ship  lost  a  spanker  boom;  had  her  wheel 
smashed  and  steering  gear  boxes;  lost  two  boats,  three  topsails,  and 
two  mizzen  staysails ;  that  her  bulwarks  were  twisted,  and  her  bulwark 
stanchions  started,  on  both  sides ;  that  she  lost  a  considerable  amount 
of  running  gear,  blocks,  and  that  all  the  galley  furnishings  were 
washed  completely  out  of  the  galley ;  that  in  order  to  protect  the  crew 
from  accidents  life  lines  were  stretched  fore  and  aft  the  decks  and  across 
the  poop,  and  ladders  from  the  amidship  house  to  the  mainmast ;  that 
at  different  times  four  or  five  of  the  men  at  a  time  were  incapacitated 
from  injuries  received ;  and  that  about  450  barrels  of  cement  were  jetti- 
soned. This  weather  would  seem  to  be  sufficient  in  itself  to  account  for 
the  straining  of  the  decks  and  the'  injury  to  the  cargo,  and  I  submit 
that  the  evidence  ought  to  be  more  convincing  than  it  is  before  the 
court  should  say  that  improper  stowage  contributed  to  the  damage. 

In  the  second  place,  it  must  be  remembered  that  the  evidence  of  the 
witnesses  who  testified  that  the  cargo  was  improperly  stowed  was  all 
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taken  in  open  court,  and  therefore  the  rule  is  applicable  that  the  find- 
ing of  the  district  judge  upon  the  conflicting  evidence  must  be  taken 
to  be  conclusive  upon  that  question  of  fact,  unless  it  clearly  appears  to 
be  against  the  evidence.  Whitney  v.  Olsen,  108  Fed.  298,  47  C.  C.  A. 
331 ;  Jacobsen  v.  Lewis  Klondike  Emedition  Co.,  112  Fed.  73,  60  C.  C. 
A-  121;  The  Newport  News,  105  Fed.  389,  44  C.  C.  A.  541;  Alaska 
Packers'  Ass'n  v.  Domenico,  117  Fed.  99,  54  C.  C.  A.  485 ;  Elphicke  v. 
White  Line  Towing  Co.,  106  Fed.  945,  46  C.  C.  A.  56.  The  district 
judge  may  well  have  failed  to  g^vc  lull  credence  to  the  testimony  of 
Burke,  the  stevedore,  who  testified  as  to  the  stowage  of  a  cargo  which 
he  had  helped  unload  more  than  four  years  prior  to  the  time  of  giving 
his  testimony.  His  testimony  as  to  the  absence  of  boards  interlining 
the  barrels  of  cement  above  the  sixth  tier,  and  tending  to  contradict  the 
explicit  testimony  of  the  captain,  is  as  follows : 

He  said  that  tbe  cargo  was  a  solid  bulk  of  cement.  "From  the  between- 
dacks  down  there  were  a  few  boards  scattered  along  the  main  hatch,  and 
barrels  were  set  on  top  of  them,  but  from  there  aft  and  to  both  ends  of  the 
3iadiH  there  was  nothing  but  cement,  and  it  was  set  bilge  and  cuntline.  Q.  From 
what  you  saw  of  that  cargo,  could  you  tell  whether  or  not  it  had  been  orig- 
inally tiered  up  or  raised  from  the  sixth  tier?  A.  No,  sir;  nothing  raised 
that  I  saw.  I  think  those  few  boards  were  on  top  of  the  sixth  tier.  Q.  None 
of  those  boards  were  found  anywhere,  except  around  the  main  hatch?  A. 
Aroand  the  main  hatch ;  that  is  all  I  could  find.  Q.  And  in  that  cargo  there 
was  no  indication  of  any  raising  of  the  cargo,  except  in  this  square  around 
the  main  hatch?  A.  That  is  all  that  I  know.  Q.  If  It  had  been  there,  would 
joa  have  seen  it?  A.  I  would,  because  I  was  looking  down  there  all  the  time. 
I  blowed  a  whistle  for  the  engineer  to  go  ahead.  I  have  to  look  down  to  see 
that  the  load  is  slung  right'' 

But  it  does  not  appear  that  his  attention  was  at  the  time  particularly 
directed  to  the  subject  of  the  boards.  He  said  that  he  was  down  below 
several  times  to  look  after  the  men,  but  his  place  was  on  deck  as  hatch 
tender,  and  it  was  his  duty  to  blow  the  whistle  for  the  engineer  to  go 
ahead.  This  testimony  was  not  very  direct,  positive,  or  satisfactory, 
and  is  clearly  insufficient,  I  think,  to  justify  the  court  in  reversing  the 
finding  of  the  district  judge  before  whom  the  witness  appeared  and 
testified. 

Similar  criticism  is  applicable  to  the  evidence  furnished  by  the  expert 
witnesses,  who  testified  after  the  result  and  from  an  inspection  of  the 
log.  That  Quayle  did  not  read  the  lo^  very  closely  is  amply  shown  by 
his  cross-examination.  The  ship  earned  2,350  tons  in  the  lower  hold, 
and  928  tons  in  the  between-decks ;  or,  in  other  words,  71 J4  percent. was 
in  the  lower  hold.  Quayle  said  that  she  should  have  had  no  more  than 
64  per  cent,  in  the  lower  hold.  Wilson,  the  stevedore,  differed  from 
this  estimate,  and  said  that  she  had  only  about  160  or  200  tons  too  much 
in  the  lower  hold.  I  submit  thaf  such  evidence  is  not  sufficient  to  show 
that  the  master  of  the  ship  committed  an  error  of  judgment  in  causing 
the  cargo  to  be  loaded  as  it  was.  A  ship  should  not  be  pronounced  un- 
seaworthy  as  to  her  cargo  from  a  consideration  of  the  result  alone.  If, 
upon  all  the  evidence,  no  negligence  is  discoverable,  the  damage  should 
be  set  .down  to  the  perils  of  the  sea,  when,  as  in  this  case,  perils  are 
proven  which  are  sufficient  to  account  for  it  In  The  Frey,  106  Fed. 
319,  45  C.  C.  A.  309,  the  contention  was  made  that  the  excessive  rolN 
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ing  of  the  vessfcl  was  ascribable  to  the  method  of  the  distribution  of  the 
cargo  in  loading,  and  that  certain  dnims  of  glycerine  ought  not  to  have 
been  laden  in  the  between-decks,  or,  if  laden  there,  more  weight  of  cargo 
or  of  ballast  should  have  been  laden  above  it,  to  make  the  vessel  easy. 
The  Circuit  Court  of  Appeals  for  the  Second  Circuit,  said : 

"The  Judgment  of  the  master  and  officers  as  to  the  proper  trim  of  the 
ship  and  the  proper  distribution  of  the  cargo  and  weights  Is  much  more 
valuable  than  that  of  the  witnesses  who  expressed  opinions  in  answer  to 
hypothetical  questions.  The  former  were  acquainted  by  experience  with  the 
characteristics  of  the  ship,  and,  as  Is  well  known,  two  ships  built  on  the 
same  lines  act  differently  under  similar  conditions  of  wind  and  sea.  •  *  • 
The  case  for  the  libelants  rests  almost  wholly  on  the  theory  that  the  weather 
was  not  extraordinary,  and  the  consequent  inference  either  that  the  drums 
were  not  properly  stowed  to  resist  the  rolling  of  the  vessel,  or  that  the  weights 
were  not  distributed  as  they  should  have  been  to  prevent  unnecessary  rolling 
of  the  vessel.  We  think  the  seas  were  sufficiently  violent  to  account  for  the 
disaster  to  a  vessel  in  seaworthy  trim  with  her  cargo  sufficiently  secured. 
There  is  no  rule  by  which  it  can  be  defined  with  accuracy  what  degree  of 
violence  of  the  wind  or  waves  Is  necessary  to  constitute  a  peril  of  the  sea. 
Different  cases  must  be  determined  according  to  their  special  circumstances. 
The  term,  of  course,  refers  only  to  such  forces  of  the  elements  as  cannot 
be  resisted  by  the  ordinary  exertions  of  human  skill  and  prudence." 


THE  SAN  RAFAEL.  THE  SAUSALITO.  In  re  NORTH  PAO.  COAST 

R.  CO.  NORTH  PAC.  COAST  R.  CO.  v.  HALL  et  al,  (two  cases). 

NORTH  SHORE  R.  CO.  v.  McCUE. 

(Circuit  Coxtrt  of  Appeals,  Ninth  Circuit    October  le,  1905.) 

Nos.  1,175,  1,176,  1.177. 

1.  ADMOKAtTT — Appeal — Mattebs  Reviewable. 

An  appeal  In  admiralty  by  either  party  from  the  District  Court  to 
the  Circuit  Ck)urt  of  Appeals  vacates  altogether  the  decree  of  the  Dis- 
trict Court  and  opens  the  whole  case  for  trial  anew  In  the  appellate 
court. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1,  Cent  Dig.  Admiralty,  U  748, 
759. 

New  proofs  In  admiralty,  see  notes  to  The  Venezuela,  8  C.  0.  A.  S22.] 

2.  SHffPiNO — Proceedings  fob  Limitation  of  Liauhjtt — Scops. 

The  purpose  of  proceedings  for  limitation  of  liability  for  a  collision 
Is  to  exempt  the  petitioner  from  all  personal  liability  on  account  of 
the  collision,  on  whatever  grround  It  may  rest;  and  where  the  petition 
Is  for  the  limitation  of  liability  as  owner  of  a  vessel  sunk,  but  It  Is  found 
on  the  hearing,  on  appropriate  allegations  In  the  answer,  that  petitioner 
was  also  owner  of  the  other  vessel  concerned,  and  that  both  were  In  fault 
for  the  collision.  It  is  a  condition  precedent  to  the  granting  of  the  relief 
sought  that  both  vessels  and  their  pending  freight  be  surrendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Shipping,  i  654. 

Limitation  of  shipowner's  liability,  see  note  to  The  Longfellow,  45 
C.  (XA.387.]  . 

8.  Collision — Steam  Vessels  Meetikg  in  Foo — Ebboneous  Signals. 

Two  meeting  ferry  steamers  both  held  in  fault  for  a  collision  In  the 
Bay  of  San  Francisco ;  one  on  the  ground  that  she  gave  a  passing  signal 
which  required  the  vessels  to  cross  each  other's  course  In  a  fog  so  dense 
that  th^j  could  not  see  each  other,  and  the  other  for  assenting  to  such 
signal  and  attempting  to  carry  it  Into  effect 
lEd.  Note.»For  cases  In  point,  see  vol  10,  Cent  Dig.  Collision,  I  4a] 
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4.  Death — Evidencc  to  Establish. 

Libelants,  consisting  of  an  Insane  woman  and  her  seyen  minor  children, 
by  their  guardian  ad  litem,  sued  to  recover  damages  for  the  death  of  the 
husband  and  father.  At  the  time  of  the  alleged  death  the  mother  was 
confined  In  an  asylum,  and  the  children,  the  oldest  of  whom  was  17  and 
the  youngest  8  years  of  age,  resided  with  their  father,  who  supported 
them  and  was  uniformly  kind  and  affectionate  toward  them.  He  was 
also  a  man  of  good  habits.  He  left  home,  expressing  the  intention  of 
going  to  San  Francisco,  and  from  there,  on  a  boat  which  left  at  a  certain 
hour,  to  San  Rafael,  where  he  Intended  to  stay  overnight  with  his 
brother-in-law,  and  to  go  the  next  day  to  visit  his  wife.  He  rode  as  far 
as  Oakland  with  an  acquaintance,  who  saw  him  leave  there  on  a  ferry- 
boat which  reached  §an  Francisco  In  time  to  make  the  expected  connec- 
tion; but  he  was  never  seen  or  heard  from  afterwards  by  any  one  who 
knew  him.  The  San  Rafael  boat  which  he  Intended  to  take  was  sunk 
on  the  trip  In  a  collision  in  a  fog.  A  man  answering  his  description  was 
seen  by  other  passengers  on  such  boat  Immediately  before  the  collision, 
seated  In  the  restaurant  at  a  place  from  which  it  was  doubtful  if  he 
could  have  escaped  after  the  collision.  HM,  that  such  evidence  was 
sufficient  to  warrant  a  finding  of  his  death  and  that  It  was  due  to  the 
collision,  although  but  three  years  had  elapsed  at  the  time  of  the  trial.  ^ 

[Ed.  Note. — For  cases  In  point,  see  vol.  15,  Cent  Dig.  Death,  §{  5,  G.] 

5.  Baiob— Damages. 

An  award  of  $5,000  damages  in  a  suit  in  admiralty  for  the  death  of  a 
man  who  left  an  Insane  wife  and  seven  minor  children,  all  of  whom  were 
dependent  on  him  for  support  the  oldest  child  being  17  and  the  youngest 
8  years  of  age,  held  too  small,  and  Increased  to  $7,500. 

[Ed.  Note.— For  cases  in  point,  see  voL  15,  Cent  Dig.  Death,  SS  120-124.] 

a  BviDENCB — ^Dbclabations — ^Statements  Showing  Intention. 

Whenever  the  Intention  of  a  person  is  of  itself  &  distinct  and  material 
fact  In  a  chain  of  circumstances,  as  where  it  is  sought  to  prove  by  cir- 
cumstantial evidence  that  a  person  who  has  not  since  been  seen  or  heard 
from  was  a  passenger  on  a  vessel  when  she  was  sunk  in  collision,  and 
so  lost  his  life,  and  as  one  of  the  circumstances  that  he  Intended  to 
take  such  vessel,  such  Intention  may  be  proved  by  hlc(  oral  declarations 
made  contemporaneously. 

[Ed.  Note. —  For  cases  in  point,  see  vol.  15,  Cent  Dig.  Death,  i  4;  vol. 
20,  Cent  Dig.  Evidence,  H  1063,  1004.] 

7.   ADHIRALTT— MiSJOINDBB  OF  DEFENDANTS— AHENDME NT  OF  lilBEL. 

Where  exceptions  to  a  libel  against  a  vessel  and  its  owner  were 
sustained,  on  the  gn^ound  that  they  could  not  be  sued  Jointly,  it  was  not 
error  to  permit  the  libel  to  be  so  amended  as  to  declare  against  the  vessel 
alone. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  1  Cent  Dig.  Admiralty,  H  289, 
285,  524.] 

8b  Mabitihb  Liens— Enforcement— Limitation  bt  State  Statute. 

A  state  statute  limiting  the  time  within  which  liens  on  vessels  given 
thereby  must  be  enforced  does  not  restrict  or  affect  the  Jurisdiction  of  a 
court  of  admiralty  to  enforce  a  lien  given  by  the  general  maritime  law. 
[Ed.  Note. — For  cases  In  point,  see  voL  84,  Cent  Dig.  Maritime  Liens, 
i  99.] 

9.  Same— Torts — Sale  of  Vessel  to  Bona  Fide  Purchaser. 

A  lien  for  a  maritime  tort  follows  the  vessel  into  the  hands  of  even  a 
bona  fide  purchaser. 

[Ed.  Note. — For  cases  in  point  see  vol.  84,  Cent  Dig.  Maritime  Liens, 
i  86.] 

10.  Collision — Personal  Injuries — Damages. 

An  award  of  $1,000  damages  for  personal  Injuries  received  in  a  col- 
lision by  which  libelant's  arm  was  broken  and  his  hands  mutilated  and 
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partially  disabled,  a  part  of  one  of  his  ears  was  cut  off,  and  he  was  rend- 
ered  permanently  deaf  In  one  ear,  besides  receiving  other  Injuries,  hM 
too  small,  and  increased  to  $4,600. 
[Ed.  Note. — ^For  cases  in  point,  see  vol  16,  Gent  Dig.  Damages,  S  872.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

For  opinion  below,  see  134  Fed.  749.  • 

These  appeals  grew  out  of  the  same  accident,  and  were  argued  and  sub- 
mitted together ;  the  cause  being  a  collision  In  tbe  Bay  of  San  Francisco  be- 
tween the  ferry  steamers  Sausallto  and  San  Rafael,  by  which  the  latter  was 
sent  to  the  bottom  of  the  bay,  where  she  has  ever  since  remained  a  total 
wreck.  Both  steamers  were  owned  and  operated  at  the  time  by  the  North 
Pacific  Coast  Railroad  Company,  in  connection  with  its  railroad,  for  the 
transportation  of  its  passengers  and  freight  between  the  city  of  San  Fran- 
cisco and  the  Sausallto  terminus  of  Its  road.  The  accident  occurred  on  the 
SOth  day  of  November,  1901.  On  the  17th  day  of  September,  1903,  that  com- 
pany filed  In  the  court  below  its  verified  petition,  by  which  it  sought,  not 
only  to  obtain  a  limitation  of  its  liability,  under  and  pursuant  to  the  provi- 
sions of  Act  Cong.  March  3,  1851,  c.  43,  9  Stat.  635,  subsequently  substantially 
incorporated  into  Rev.  St  S§  4282-4290  [U.  S.  Comp.  St  1901,  pp.  2943-2948], 
but  to  obtain  a  decree  relieving  it  of  any  liability  by  reason  of  the  matters 
and  things  alleged  In  its  petition.  It  was  therein  alleged,  among  other  things, 
that  most  of  the  passengers  upon  the  San  Rafael  were  rescued  and  saved; 
that  "all  or  most"  of  the  merchandise,  personal  property,  baggage,  and  effects 
were  lost  and  that  nothing  remained  of  the  steamer  San  Rafael  but  four  of 
her  iron  boats,  the  aggregate  value  of  which  did  not  exceed  $400 ;  that  at  the 
time  of  the  collision  and  of  the  wrecking  of  the  San  Rafael  the  amount  of  her 
"frelgbt  pending  was  $40.98,  that  is,  $3.48  prepaid  freight  and  $37.50  prepaid 
passage  money,''  and  no  more;  that  the  value  of  the  San  Rafael  and  her 
freight  pending  "immediately  upon,  at  and  after  the  happening  of  the  mis- 
fortune aforesaid,  did  not  and  does  not  exceed  the  sum  of  $440.98."  The 
petition  also  alleged  that  one  J.  S.  McCue  had  commenced  an  action  in  the 
superior  court  of  the  city  and  county  of  San  Francisco  against  the  petitioner 
to  recover  from  it  damages  in  the  sum  of  $300,000  for  injuries  alleged  to 
hav>d  been  sustained  by  him  while  a  passenger  on  the  San  Rafael  at  the 
time  of  the  collision,  and  had  also  commenced  an  action  in  the  superior 
court  of  Marin  county,  Cal.,  against  the  petitioner  to  recover  damages  in  the 
sum  of  $500  for  merchandise  alleged  to  have  been  lost  by  him  by  reason  of  the 
collision,  and  that  various  other  persons,  claiming  to  be  similarly  Injured 
and  damaged,  will  or  may  bring  similar  demands  against  the  petitioner.  The 
petition  contained  the  usual  prayer,  and  on  the  21st  day  of  December,  1903, 
a  bond  for  the  appraised  valuer  of  the  San  Rafael  and  her  freight  pending 
was  filed,  and  on  the  same  day  an  injunction  and  monition  were  issued,  the 
latter  of  which  was  returned  into  court  showing  due  publication. 

On  the  6th  day  of  April,  1904,  the  widow  and  children  of  one  Alexander 
Hall,  by  Patrick  Cassidy,  their  guardian  ad  litem,  appeared  as  claimants, 
and,  without  waiving  their  right  to  contest  the  sufficiency  of  the  petition  in 
point  of  law  as  well  as  fact,  alleged,  among  other  things,  that  Alexander 
Hall  was  one  of  the  petitioner's  passengers  on  board  the  San  Rafael  at  the 
time  of  the  collision  In  question,  which  collision  they  alleged  was  caused  by 
the  gross  carelessness  of  the  petitioner,  its  servants  and  employes,  in  so 
navigating  tbe  two  steamers  as  to  bring  them  together,  resulting  in  the  sink- 
ing of  the  San  Rafael  and  the  death  of  Hall,  for  which  damages  were  asked 
in  behalf  of  his  widow  and  children  in  the  sum  of  $50,000. 

On  the  6th  day  of  April,  1904,  J.  S.  McCue  filed  in  the  court  below  a  paper 
entitled  "Exceptions  and  Objections  of  J.  S.  McCue,"  concluding  with  a  prayer 
that  the  court  deny  and  dismiss  the  petition,  which  paper  the  court  treated 
as  an  answer  thereto.  At  the  same  time  McCue  filed  a  claim  against  the 
petitioner  for  the  sum  of  $300,000  as  damages  alleged  to  have  been  sustained 
by  him  in  the  collision,  in  which  he  alleged,  in  substance,  that  he  was  a 
passenger  of  the  petitioner  on  board  its  steamer  San  Rafael  at  the  time  in 
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question,  on  one  of  her  trips  from  San  Francisco  to  Sausallto,  during  which 
time  the  petitioner's  other  steamer  Sausallto,  was  making  one  of  her  trips 
from  Sausalito  to  San  Francisco,  when,  near  Alcatraz  Island,  the  San  Rafael 
was  run  into  by  the  Sausalito,  through  the  gross  carelessness  of  the  officers 
of  each  of  the  boats,  by  which  collision  the  San  Rafael  was  sunk,  and  the 
claimant  seriously  Injured  in  the  particulars  therein  specifically  set  forth, 
for  which  injuries  he  demanded  damages  in  the  sum  of  $300,000.  In  his 
'"Exceptions  and  Objections"  to  the  petition  McCue  alleged,  among  other 
things,  substantially  the  same  facts,  and  also  set  up  in  defense  of  the  petition 
that.  Inasmuch  as  the  collision  which  inflicted  his  injuries  was  brought  about 
by  the  fault  of  both  steamers  and  their  respective  masters,  the  petitioner  was 
not  entitled  to  any  limitation  of  its  liability  without  the  surrender  of  both 
steamers,  and  accordingly  prayed  that  the  petition  be  denied  and  dismissed. 
This  point  pn  the  part  of  McCue  was  overruled  by  the  court  below,  the  court 
saying,  in  its  opinion:  "It  is  a  sufficient  answer  to  this  to  say  that  the 
petitioner  does  not  seek  to  limit  any  liability  which  it  may  be  under  as  owner 
of  the  steamer  Sausalito.  and  in  my  opioion  the  right  of  the  respondent,  or 
any  other  person  Injured  by  the  collision  referred  to,  to  proceed  against  the 
steamer  Sausalito,  or  the  petitioner,  in  so  far  as  that  vessel  is  liable  for 
damages  growing  out  of  such  collision,  is  not  affected  by  this  proceeding. 
The  petitioner  does  not  allege  that  it  is  the  owner  or  has  ever  been  the 
owner  of  the  steamer  Sausalito,  and  the  decree  in  this  case  will  be  restricted 
to  its  liability  as  owner  of  the  steamer  San  Rafael.  There  was  no  evidence 
given  upon  the  trial  bearing  upon  the  allegation  of  the  petition  that  the 
collision  was  the  result  of  inevitable  accident.  The  claim  of  the  petitioner 
for  exemption  from  all  liability  must  therefore  be  denied,  and  a  decree 
entered  limiting  its  liability  to  the  appraised  value  of  the  San  Rafael  and 
freight  pending.  Further  hearing  of  the  case  upon  the  question  of  the 
amount  of  damages  may  be  brought  on  by  either  party,  upon  notice  to  the 
other."  In  accordance  with  this  conclusion,  the  court  below  entered  a  decree, 
on  the  2d  day  of  November,  1904,  adjudging  and  decreeing  "that  the  default 
of  each  person  and  all  persons  who  may  claim  to  have  suffered  damages 
or  loss  on  said  voyage  or  resulting  from  said  collision,  and  who  have  not 
heretofore  presented  his  or  their  claims  herein  pursuant  to  said  monition 
aforesaid,  be,  and  are  hereby,  adjudged  herein  to  be  forever  barred;  that 
the  petitioner  North  Pacific  Coast  Railroad  Company,  a  corporation,  is  en- 
titled to  limit  its  liability  as  owner  of  the  steamer  San  Rafael,  if  any  liabil- 
ity there  be,  for  and  on  account  of  the  matters  and  things  in  its  said 
petition  alleged;  and  that  the  claim  of  petitioner  for  exemption  from  ail 
liability  is  denied,  and  its  liability  as  owner  of  the  steamer  San  Rafael  be, 
and  the  same  is  hereby,  limited  to  the  appraised  value  of  the  said  steamer 
San  Rafael,  with  its  freight  pending,  hereby  adjudged  to  be  the  sum  of 
$425.23,  together  with  interest  thereon,  from  December  21,  1903 ;  and  that  the 
further  hearing  as  to  the  amount  of  damages  may  be  brought  on  upon  notice 
by  either  party :  and  that  such  matters  as  are  not  herein  specifically  adjudged, 
be  and  are  reserved  for  further  hearing  and  consideration." 

Further  hearing  In  respect  to  the  matter  of  damages  was  subsequently 
brought  on,  resulting  in  findings  by  the  court  below  made  and  entered  Decem- 
ber 16,  1904,  to  the  effect  that  the  collision  in  question  was  caused  by  the 
fault  of  both  steamers  and  their  respective  officers,  and  that  McCue  had  sus- 
tained damages  by  the  collision  to  the  extent  of  $1,500,  and  that  the  widow 
and  children  of  Alexander  Hall  had  been  damaged  by  the  death  of  the  latter 
in  the  sum  of  $5,000,  upon  which  findings  there  was  entered,  on  the  5th  day 
of  January,  1905,  a  decree  in  favor  of  McCue  against  the  petitioner  in  the 
sum  of  $1,500,  with  costs,  but  with  a  limitation  to  the  effect  that  satisfaction 
of  the  decree  should  "be  limited  to  such  portion  of  the  sum  of  four  hundred 
twenty-five  and  twenty-three  one-hundredths  (425  23-100)  dollars,  together 
with  interest  thereon  from  December  21,  1903,  as  may  be  on  the  further 
proceedings  herein  apportioned  to  said  J.  S.  McCue,  upon  a  consideration  of 
all  judgments  or  decrees  rendered  against  said  petitioner  herein,"  and  further 
adjudging  "that  the  full  limit  of  the  liability  of  said  petitioner,  as  owner  of 
said  steamer  San  Rafael,  for  or  on  account  of  any  matter  or  thing  alleged 
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in  raid  petition,  is  hereby  limited  to  the  said  sum  and  value  of  four  hundred 
twenty-five  and  twenty-three  one-hundredths  (425  23-100)  dollars,  together 
with  interest  thereon  from  December  21,  1903,  until  the  said  sum  and  in- 
terest shall,  upon  the  proper  order  of  this  court  therefor,  be  paid  into  the 
register  of  this  court"  A  similar  decree,  with  similar  limitations  and  provi- 
sions, was  at  the  same  time  entered  by  the  court  below  in  favor  of  Cassidy,  as 
guardian  ad  litem  of  the  widow  and  children  of  Alexander  Hall,  against  the 
petitioner  North  Pacific  Coast  Railroad  Company,  for  $5,000.  Meanwhile, 
to  wit,  on  the  21st  day  of  November,  1903,  McCue  brought  in  the  same  court 
a  libel  against  the  steamer  Sausalito  and  the  North  Shore  Railroad  Com- 
pany, which  had  then  become  the  owner  of  the  steamer,  having  acquired  the 
same  from  the  North  Pacific  Coast  Railroad  Company,  in  which  libel  McCue 
set  up  substantially  the  same  matters  which  he  alleged  in  his  former  plead- 
ings, exceptions  to  which,  upon  the  ground  that  the  libelant  could  not  pro- 
ceed against  the  steamer  and  its  owner  jointly,  were  sustained  by  the  court 
on  January  13,  1904,  with  leave  to  the  libelant  to  amend. 

Accordingly,  on  the  18th  day  of  January,  1904,  McCue  filed  an  amended 
libel  against  the  steamer  Sausalito,  alleging  the  same  facts  previously  set 
up,  and  praying  damages  in  the  sum  of  $300,000  against  that  steamer,  and 
that  she  be  sold  to  pay  the  same,  etc.  The  answer  of  the  North  Shore  Rail- 
road Company,  then  claimant  of  the  Sausalito,  to  the  amended  libel  of  McCue, 
besides  putting  In  issue  the  averments  with  respect  to  negligence  on  th^ 
part  of  the  steamer  Sausalito,  and  with  respect  to  his  injuries  and  damages^ 
set  up,  in  bar  thereof,  the  limited  liability  proceedings  heretofore  referred  to, 
nnd  the  decrees  entered  therein.  On  the  30th  of  November,  1903.  Cassldy. 
as  guardian  ad  litem  of  the  widow,  and  children  of  Alexander  Hall,  also 
brought  in  the  court  below  a  libel  against  the  steamer  Sausalito  and  the 
North  Pacific  Coast  Railroad  Company,  as  the  owner  thereof,  to  recover 
damages  for  the  alleged  death  of  Alexander  Hall,  alleging  therein  the  same 
facts  he  had  theretofore  set  up  as  grounds  for  such  recovery,  in  which  pro- 
ceeding the  North  Shore  Railroad  Company  Intervened  as  claimant  of  the 
steamer  Sausalito.  Exceptions  were  filed  by  both  of  the  railroad  companies 
to  that  libel,  which  were,  by  the  court  below,  sustained,  on  the  ground  that 
the  steamer  and  its  owner  could  not  be  so  proceeded  against  Jointly,  where- 
upon an  amended  libel  was,  by  leave  of  the  court,  filed  by  Cassldy,  as  such 
guardian,  against  the  North  Pacific  Coast  Railroad  Company  alone,  based 
upon  substantially  the  same  averments  as  he  had  made  in  his  former  plead- 
ings herein  referred  to. 

The  libels  of  McCue  and  of  Cassldy,  as  guardian  ad  litem  of  the  widow 
and  children  of  Alexander  I^alK  were  tried  together  and  submitted  upon  the 
came  evidence,  resulting  in  findings  by  the  court  below  to  the  effect  that  both 
Hall  and  McCue  were  passengers  of  the  North  Pacific  Coast  Railroad  Com- 
pany, on  board  the  steamer  San  Rafael  at  the  time  of  the  collision  between 
her  and  the  steamer  Sausalito,  that  liall  lost  his  life  by  reason  of  it,  and 
that  I^IcCue  lost,  from  the  same  cause,  personal  effects  of  the  value  of  about 
$400.  and  suffered  personal  injuries  to  such  an  extent  as  to  make  his  damages 
aggi'egate  $1,500,  and  further  finding  that  the  collision  was  brought  about 
by  the  fault  and  carelessness  on  the  part  of  both  steamers  and  of  their  re- 
spective masters,  the  court  gave  Judgment  in  favor  of  McCue  for  $1,500 
and  costs,  but  further  adjudged  that  the  decree  **be  satisfied  upon  the  pay- 
ment of  said  sums,  less  any  amount  paid  to  the  libelant  upon  a  decree  here- 
tofore rendered  In  his  favor  In  the  matter  of  the  petition  of  the  North  Pacific 
Coast  Railroad  Company  for  limitation  of  its  liability,  filed  in  this  court  and 
numbered  13,112,"  and  further  adjudging  "that  unless  this  decree  be  satisfied 
as  above  provided,  or  proceedings  thereon  be  stayed  by  an  appeal  from  said 
decree  within  the  time  limited  and  prescribed  by  the  rules  and  practice  of 
this  court,  that  then  the  libelant  may  have  execution  against  said  claimant 
and  against  its  surety,  upon  the  admiralty  stipulation  given  in  the  above- 
entitled  proceeding  for  the  release  of  said  steamer  Sausalito,''  from  which 
decree  the  claimant  appealed.  And  the  court  gave  Judgment  in  the  case  of 
Cassldy,  as  guardian  ad  litem  of  the  widow  and  children  of  Alexander  Hall, 
against  the  North  Pacific  Coast  Railroad  Company  for  $5,000  and  costs,  but 
further  adjudged  that  the  decree  "be  satisfied  upon  payment  of  the  sum  so 
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awarded,  less  any  amount  which  may  be  paid  to  the  libelants,  upon  the 
decree  heretofore  rendered  in  their  favor  in  the  matter  of  the  petition  of  the 
North  Pacific  Coast  Uaibroad  Company  for  a  limitation  of  its  liability,  filed 
in  this  court,  and  numbered  13,112,"  and  that  "each  of  said  libelants,  to  wit, 
Catherine  Hall,  Robert  A.  Hall,  Maggie  J.  Hall,  Mary  C.  Hall,  Lillie  A.  Hall, 
Alexander  M.  Hall,  Teresa  R.  Hall,  and  Cecelia  L.  Hall,  shall  share  equally 
in  said  sum  so  decreed,"  and  further  adjudged  **that  unless  this  decree  be 
satisfied  as  abov«  provided,  or  proceedings  thereon  be  stayed,  on  an  appeal 
taken  from  this  decree,  within  the  time  therefor  limited  and  prescribed  by 
the  rules  and  practice  of  this  court,  that  then  the  libelants  may  have  exe- 
cution against  said  respondent,  the  North  Pacific  Coast  Railroad  Company, 
to  enforce  satisfaction  of  this  decree,  or  so  much  thereof  as  shall  remain 
unsatisfied,"  from  which  decree  the  North  Pacific  Coast  Railroad  Company 
appealed. 

George  W.  Towle  and  William  W.  Deamer,  for  appellants. 
H.  V.  Morehouse,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge,  after  making  the  foregoing  statement  of  the 
cases,  delivered  the  opinion  of  the  court. 

It  is  well  settled,  said  the  Supreme  Court  in  Irvine  v.  The  Hespcr, 
122  U.  S.  256,  266,  7  Sup.  Ct.  1177,  30  L.  Ed.  1175,  "that  an  appeal 
in  admiralty  from  the  District  Court  to  the  Circuit  Court  vacates  alto- 
gether the  decree  of  the  District  Court,  and  that  the  case  is  tried  de 
novo  in  the  Circuit  Court.  Yeaton  v.  United  States,  5  Cranch,  281, 
3  L.  Ed.  101 ;  Anonymous,  1  Gall.  22,  Fed.  Cas.  No.  444 ;  The  Roarer,  1 
Blatchf.  1,  Fed.  Cas.  No.  11,876 ;  The  Saratoga  v.  438  Bales  of  Cotton,  1 
Woods,  75,  Fed.  Cas.  No.  12,356;  The  Lucille,  19  Wall.  73,  22  L.  Ed. 
64;  The  Charles  Morgan,  115  U.  S.  69,  75,  6  Sup.  Ct.  1172,  29  L.  Ed. 
316.  We  do  not  think  that  the  fact  that  the  claimants  did  not  appeal 
from  the  decree  of  the  District  Court  alters  the  rule.  When  the  libel- 
ants appealed,  they  did  so  in  view  of  the  rule,  and  took  the  risk  of  the 
result  of  a  trial  of  the  case  de  novo.  The  whole  case  was  opened  by 
their  appeal,  as  much  as  it  would  have  been  if  both  parties  had  appealed, 
or  if  the  appeal  had  been  taken  only  by  the  claimants."  The  same  rule 
applies  here,  since  this  court  now  has  the  jurisdiction  of  appeals  in  admi- 
ralty from  the  District  Court  that  formerly  appertained  to  the  Circuit 
Court.  The  Sinus,  54  Fed.  188,  194,  4  C.  C  A.  273.  The  whole  of 
the  cases  in  hand,  therefore,  were  opened  by  the  appeals  taken  by  the 
petitioner  and  claimants.  It  is  unimportant  that  no  appeal  was  taken 
by  McCue,  or  by  the  guardian  of  the  widow  and  children  of  Alexander 
Hall,  and  we  must  make  such  disposition  of  the  cases  as  the  records  be- 
fore us  show  to  be  proper. 

First,  then,  as  to  the  petition  filed  by  the  North  Pacific  Coast  Railroad 
Company  for  the  limitation  of  its  liability,  in  the  event  any  should  be 
found  to  exist.  McCue  set  up  in  defense  of  that  proceeding,  that  the 
collision  that  inflicted  the  injuries  upon  him  was  caused  by  negligence 
on  the  part  of  each  of  the  steamers  San  Rafael  and  Sausalito ;  and  the 
court  below  so  found  from  the  evidence.  Yet  that  court  overruled  the 
point  thus  made  on  behalf  of  McCue,  holding  then,  as  later  upon  the 
trial,  that  as  the  steamer  Sausalito  was  not  mentioned  in  the  petition, 
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the  petitioner  was  entitled  to  a  limitation  of  its  liability  in  respect  to  the 
steamer  that  was  mentioned  therein,  namely,  the  San  Rafael.  In  this 
there  was  clear  error,  for,  as  said  by  th€  appellant's  own  proctor: 

'The  purpose  of  the  limitation  proceeding  was  to  limit  the  liability  of  the 
North  Pacific  Coast  Railroad  Company — alleged  by  libelant  to  be  the  owner 
of  both  steamers — ^as  to  any  and  all  of  its  liabilities  resulting  from  a 
collision  between  the  steamers  San  Rafael  and  Sausallto." 

And  it  is  for  that  very  reason  that  it  is  a  condition  precedent  to  the 
granting  of  such  relief  that  the  party  seeking  it  surrender  each  and 
every  vessel  participating  in  the  tort.  It  was  so  distinctly  adjudged  by 
this  court  in  the  case  of  The  Columbia,  73  Fed.  226,  19  C.  C.  A.  436. 
And  if  it  be  true,  as  the  court  below  held,  that  the  evidence  shows  the 
fact  to  be  that  the  collision  in  question  was  caused  by  negligence  on  the 
part  of  each  of  the  steamers,  it  follows,  as  a  matter  of  course,  that  the 
petition  should  be  denied  and  dismissed ;  from  which  it  must  further  fol- 
low that  there  can  be  no  bar  or  limitation  to  whatever  rights  the  libelants 
may  have,  by  reason  of  those  proceedings,  or  of  any  judgment  entered 
therein.  All  parties  concede  that  there  was  fault  on  the  part  of  the  San 
Rafael.  And  in  respect  to  the  question  of  negligence  on  the  part  of 
the  Sausalito,  we  agree  with  what  was  said  by  the  court  below  in  one  of 
its  opinions,  to  wit: 

**The  facts  relating  to  the  collision  between  the  San  Rafael  and  Sausalito, 
and  which  the  libelant  Insists  show  negligence  upon  the  part  of  the  servants 
of  the  defendant.  In  the  navigation  of  both  steamers,  may  be  very  briefly 
stated:  The  San  Rafael  left  San  Francisco  for  Sausalito  about  the  hour 
of  6:15,  on  the  evening  of  November  30,  1901,  and  the  Sausalito  left  the 
town  of  Sausalito  for  San  Francisco  at  about  the  same  time.  The  night  was 
dark,  and  the  fog  very  thick.  Just  after  passing  Alcatraz  Island,  the  master 
of  the  Sausalito  heard  the  fog  whistle  of  the  San  Rafael,  from  ^  to  1  point 
off  his  port  bow,  and  shortly  thereafter  the  San  Rafael  sounded  two  whistles, 
indicating  that  she  was  going  to  port  The  Sausalito  answered  with  two 
whistles,  and  the  wheel  of  the  Sausalito  was  immediately  put  hard  astar- 
board,  for  the  purpose  of  changing  her  course  to  port  The  master  of  the 
Sausalito  testified  In  substance  that  he  knew  the  San  Rafael  was  In  error 
In  giving  the  passing  signal  to  port,  and  that,  after  answering  the  same, 
he  at  once  gave  orders  to  his  engineer  to  stop,  and  back  his  vessel,  and,  at 
the  same  time,  gave  three  blasts  of  his  whistle  to  notify  the  other  steamer 
that  his  engines  were  reversed.  The  engines  of  the  San  Rafael  were  also 
reversed  about  the  same  time,  and  within  a  very  short  time  thereafter,  not 
more  than  2  minutes,  the  collision  occurred,  the  bow  of  the  Sausalito  striking 
the  San  Rafael  an  angling  blow  on  her  starboard  side,  and  injuring  her 
to  such  an  extent  that  she  sank  In  20  minutes,  and  became  a  total  loss.  The 
evidence  also  shows  that,  just  prior  to  the  collision,  the  Sausalito  had  swung 
to  port  one  point  There  was  a  strong  ebb  tide  pressing  against  the  side 
of  the  San  Rafael  at  the  time,  and  the  defendant  claims  that  the  Sausalito 
was  not  under  headway,  and  the  collision  was  caused  solely  by  the  drifting 
of  the  San  Rafael  upon  the  Sausalito.  In  the  view  I  take  of  the  case.  It  is 
not  necessary  to  determine  whether  this  claim  Is  sustained  by  the  evidence 
or  not  My  conclusion  from  all  of  the  evidence  is  that  the  collision  was 
caused  by  the  mutual  fault  of  the  steamers.  In  attempting  to  cross  courses  in 
a  dense  fog,  when  neither  could  see  the  other  in  time  to  avoid  a  collision.  It 
is  true  the  first  error  was  committed  by  the  San  Rafael,  but  it  was  cer- 
tainly an  errcw  upon  the  part  of  the  Sausalito  to  assent  to  the  San  Rafael's 
proposed  change  of  course,  and  to  starboard  her  wheel  for  the  purpose  of 
passing  to  port;  and  the  evidence  does  not  satisfy  me  that  the  effect  of  this 
error  was  rendered  harmless  by  the  subsequent  action  of  the  Sausalito,  in 
stopping  and  reversing  her  engines.    She  had  swung  to  port  one  point,  and 
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tier  wheel  was  still  hard  astarhoard  at  the  time  of  the  coUlBlon ;  and  in  my 
opinion,  in  thus  changing  her  course,  she  contribnted  to  the  canse  of  the 
collision.'' 

It  results,  from  what  has  been  said,  that  neither  the  libel  of  McCue 
against  the  steamer  Sausalito,  nor  that  of  Cassidy,  as  guardian  of  the 
widow  and  children  of  Alexander  Hall,  against  the  Uorth  Pacific  Coast 
Railroad  Company,  can  be  in  any  way  affected  by  the  limitation  proceed- 
ings, nor  by  any  judgment  entered  therein. 

There  remain  for  consideration  and  determination,  in  respect  to  the 
libel  brought  on  behalf  of  the  widow  and  children  of  Alexander  Hall, 
only  the  questions  of  the  sufficiency  of  the  evidence  to  show  that  the 
latter  lost  his  life  by  reason  of  the  collision,  while  a  passenger  on  board 
the  steamer  San  Rafael,  whether  the  sum  of  $5,000  awarded  by  the 
court  below  was  a  just  compensation  for  such  loss,  and  the  propriety  of 
the  distribution  of  that  award  made  by  the  court  below  between  the  widow 
and  children.  In  respect  to  the  libel  brought  by  McCue  against  the  steam- 
er Sausalito,  there  remain  for  consideration  and  determination:  (1) 
The  point  made  on  behalf  of  the  claimant  of  the  steamer  to  the  effect 
that  the  court  below  erred  in  allowing  the  libelant  to  so  amend  his  libel 
as  to  proceed  against  that  steamer  alone;  (2)  that  it  erred  in  not  hold- 
ing McCue's  cause  of  action  barred  by  the  provisions  of  section  813 
of  the  Code  of  Civil  Procedure  of  California,  and  by  the  laches  of  the 
libelant;  and  (3)  the  question  of  the  amount  of  damages  to  which  the 
libelant  McCue  is  justly  entitled. 

As  regards  Alexander  Hall,  it  is  true  that  there  is  no  direct  and 
positive  evidence  that  he  lost  his  life  by  reason  of  the  collision  in  ques- 
tion, nor  that  he  was  a  passenger  on  the  San  Rafael  at  the  time.  The 
case,  in  that  respect,  rests  upon  certain  facts  and  circumstances  from 
which  the  court  below  drew  the  inference  that  he  was  such  passenger, 
and  went  down  with  that  vessel.  The  evidence  shows  that  Hall  resided 
near  Sacramento  with  his  family  of  seven  minor  children,  the  oldest  of 
whom  was  then  but  17,  and  the  youngest  but  3  years  of  age.  His  wife 
was  insane,  and  was  then  confined  in  a  sanitarium  at  Livermore.  A 
brother  of  hers,  the  guardian  ad  litem  here,  was  residing  at  San  Rafael. 
The  oldest  child,  a  boy  then  about  17  years  of  age,  and  about  20  at  the 
time  of  the  trial,  when  asked  about  his  father's  habits,  testified : 

"He  was  a  good  father,  as  far  as  he  treated  all  of  us  children.  He  was 
always  home  with  ns.  We  were  without  a  mother,  and  he  was  always  at 
home,  treated  us  well,  and  was  always  with  us.  He  was  not  a  man  of  bad 
habits,  staying  out,  or  nothing  like  that — always  affectionate  to  his  family." 

There  is  nothing  to  the  contrary  in  any  of  the  testimony.  It  appears 
that  on  November  30,  1901  (the  day  of  the  accident),  Alexander  Hall 
left  Sacramento  for  the  purpose  of  first  going  to  San  Rafael,  to  spend 
the  night  with  his  brother-in-law,  Cassidy,  and  of  going  the  next  day 
to  Livermore,  to  see  his  unfortunate  wife— having  taken  care  to  see 
that  the  train  on  which  he  left  Sacramento  was  scheduled  to  connect 
with  the  Oakland  boat  that  would  bring  him  to  San  Francisco  in  time 
to  take  the  6 :20  boat  to  San  Rafael.  There  is  testimony  to  the  effect 
that,  before  leaving  Sacramento,  Hall  stated,  not  only  to  his  son  Robert, 
but  to  an  acquaintance,  Hallom,  whom  he  had  known  for  many  years. 
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that  he  was  going  to  San  Rafael  that  night  to  see  his  brother-in-law, 
and  the  next  morning  to  Livermore  to  see  his  wife.  From  Sacramento 
to  Oakland  he  rode  in  the  same  seat  with  another  acquaintance  by  the 
name  of  Kenny,  to  whom  he  told  the  same  thing,  and  when  the  train 
reached  the  Oakland  Mole,  which  it  appears  that  it  did  a  little  after  6 
p.  m.,  Hall  and  Kenny  went  together  upon  the  ferry  steamer  Berkeley, 
bound  for  San  Francisco,  but  it  was  so  foggy  that  Kenny  concluded  to 
get  off,  that  witness  saying : 

"It  being  bo  foggy,  T  got  off  the  boat  and  got  to  the  cars  as  fast  as  I 
could,  and  got  on  the  cars;  and  Just  as  I  got  off,  the  boat  pulled  away,  to 
make  the  trip  to  San  Francisco." 

The  witness,  being  further  asked  if  he  saw  Hall  go  aboard  the  Berke- 
ley, answered : 

"Yes,  sir;  I  shook  hands  with  him.  I  said,  'Sandy,  I  will  not  go  along; 
It  is  too  foggy/  and  I  got  off,  just  as  tbe  boys  got  the  rope  off." 

This  was  in  ample  time  for  Hall  to  have  reached  San  Francisco  and 
taken  the  steamer  San  Rafael  on  her  6 :20  trip,  which  was  the  fatal  one. 

By  several  witnesses,  Hall  was  described  as  being  from  6  feet  10J4 
inches  to  6  feet  tall,  stoop-shouldered,  with  sandy  complexion,  and  a 
heavy  sandy  mustache.  Hallom  testified  that  he  wore  "a  black  soft 
hat,  with  a  brown  overcoat,  tending  to  be  turning  a  little  bit  white ;  that 
is,  the  material  was  brown,  but  it  had  faded,  and  was  turning  white.  It 
was  an  overcoat  that  I  had  known  him  to  have  for  three  or  four  years." 
On  the  trial,  it  was  admitted  that  Judge  Lennon,  of  the  superior  court  of 
Marin  county,  would,  if  present,  testify  that  he  "was  on  the  San  Ra- 
fael at  the  time  of  this  collision;  that  he  was  in  the  restaurant  just  im- 
mediately preceding  the  collision,  where  he  saw  Mr.  McCue,  and  at 
another  table  were  sitting  two  gentlemen,  one  of  whom  was  quite  a  tall 
man,  with  a  soft  Stetson  hat,  sandy  complected,  with  a  sandy  mustache, 
and,  to  the  best  of  his  recollection,  a  light  appearing  overcoat."  Mc- 
Cue testified  that  he  saw  two  men  sitting  in  the  restaurant  on.  the  boat, 
"over  at  this  counter  near  the  stove — near  the  cook's  range,"  and  that 
"one  of  whom  was  a  tall  man,  sandy  complected ;  the  other  appeared  to 
be  a  stout-built  man."  Being  asked  to  state  the  position  of  these  men 
"as  to  their  ability  to  get  out  of  there  after  the  accident,"  the  witness 
answered : 

"From  the  way  the  boat  laid  on  the  other  boat,  there  was  only  one  place 
for  them.  If  they  were  not  knocked  out  in  front  of  the  boat  when  the 
accident  occurred,  they  must  have  been  under  the  boat" 

The  evidence  shows  that  Hall  has  never  been  seen  or  heard  of  or 
from  since  the  accident,  and.  although  at  the  time  of  the  trial  seven 
years  had  not  elapsed,  but  only  about  three — from  which  fact  no  pre- 
sumption of  his  death  could  be  indulged  in,  but  on  the  contrary,  the 
presumption  that  he  was  still  alive — ^yet,  "if  it  appears  in  evidence  that 
the  absent  person,  within  the  seven  years,  encountered  some  specific 
peril,  or  within  that  period  came  within  the  range  of  some  impending  or 
immediate  danger,  which  might  reasonably  be  expected  to  destroy  life, 
the  court  or  jury  may  infer  that  life  ceased  before  the  expiration  of  the 
seven  years.''    Davie  v.  Briggs,  97  U.  S.  G2S,  631,  24  L.  Ed.  1086. 
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The  question  is  one  of  fact  to  be  determined  on  all  relevant  facts  and 
circumstances  disclosed  by  the  evidence,  and  the  inference  of  death  may 
arise  from  disappearance  under  circumstances  inconsistent  with  a  con- 
tinuation of  life.  Fidelity  Mutual  Life  Ass'n  v.  Mettler,  185  U.  S.  308, 
22  Sup.  Ct.  662,  46  L.  Ed.  922,  which  case  will  be  found  an  instructive 
one  on  the  subject.  It  is  certainly  highly  inconsistent  with  the  continua- 
tion of  the  life  of  Alexander  Hall  that  he  should  have  suddenly  desert- 
ed, and  thereafter  kept  in  utter  ignorance  of  his  existence,  his  family 
of  minor  children,  all  of  whom  were  dependent  upon  him,  and  to  whom, 
the  evidence  shows,  without  conflict,  he  had  been  habitually  kind  and 
affectionate.  He  was,  according  to  the  evidence,  a  man  of  good  habits, 
staying  closely  at  home,  and  not  only  looking  carefully  after  the  wel- 
fare of  his  young  and  dependent  children,  but  also  after  the  needs  of 
his  unfortunate  wife.  The  sudden  and  continued  disappearance  of  such 
a  man,  under  such  circumstances,  is  entirely  inconsistent  with  the  con- 
tinuation of  his  life ;  and  the  inference  of  his  death  therefrom  is  greatly 
strengthened  by  the.  facts  that  he  left  his  home  with  the  declared  inten- 
tion of  going  to  San  Rafael  to  spend  the  night  with  his  brother-in-law. 
on  his  way  to  see  his  wife ;  that,  when  last  identified,  he  was  carrying  out 
that  intention  by  going  from  Sacramento  to  the  Oakland  Mole  and  there 
getting  on  the  ferryboat  bound  for  San  Francisco,  in  ample  time  to 
have  taken  the  steamer  San  Rafael  for  the  city  of  San  Rafael  on  her 
fatal  trip ;  and  by  the  further  fact  that  a  man  answering  his  description 
quite  closely  was  seen  on  board  that  steamer  just  prior  to  the  collision, 
and  was  never  seen  at  any  time  after  she  sank.  We  are  of  the  opinion 
that  the  court  below  was  right  in  its  conclusion  that  Alexander  Hall 
was  a  passenger  on  the  steamer  San  Rafael,  and  met  his  death  by  rea- 
son of  the  collision  between  her  and  the  steamer  Sausalito.  To  do  so  is 
not,  as  contended  by  the  proctor  for  the  appellant,  basing  presumption 
upon  presumption,  but  it  is  the  drawing  of  the  proper  and  logical  infer- 
ence from  all  the  facts  and  circumstances  disclosed  by  the  evidence  in 
the  case. 

The  objections  on  the  part  of  the  appellant  to  the  declarations  of  Hall 
in  respect  to  his  intention  to  go  to  San  Rafael,  are  not  well  taken. 
"Whenever  the  intention  is  of  itself  a  distinct  and  material  fact  in  a 
chain  of  circumstances,  it  may  be  proved  by  contemporaneous  oral  or 
written  declarations  of  the  party.  The  existence  of  a  particular  inten- 
tion in  a  certain  person  at  a  certain  time  being  a  material  fact  to  be  prov- 
ed, evidence  that  he  expressed  that  intention  at  that  time  is  as  direct  evi- 
dence of  the  fact  as  his  own  testimony  that  he  then  had  that  intention 
would  be.  After  his  death  there  can  hardly  be  any  other  way  of  prov- 
ing it."  Mutual  Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  12  Sup.  Ct. 
909,  36  L.  Ed.  706.  See,  also.  Insurance  Co.  v.  Mosley,  8  Wall.  397, 
19  L.  Ed.  437 ;  Shailer  v.  Bumstead,  99  Mass.  120. 

We  therefore  not  only  think  that  the  court  below  was  right  in  award- 
ing the  libelant  Cassidy,  as  guardian,  judgment  for  the  death  of  Alex- 
ander Hall,  but  are  of  the  opinion  that  the  amount  of  damages  allowed 
by  the  court/  below  therefor — $5,000 — is  too  small.  That  amount  should 
and  must  be  increased  to  $7,500,  which  sum  should,  in  view  of  the  circum- 
stances and  condition  of  the  widow,  and  the  condition  and  ages  of  the 
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children,  be,  in  our  opinion,  distributed  as  follows:  To  the  widow, 
Catherine  Hall,  $2,500;  to  Robert  A,  Hall,  $419;  t©  Maggie  J.  Hall, 
$503 ;  to  Mary  C  Hall,  $588 ;  to  Lillie  A.  Hall,  $672 ;  to  Alexander  M. 
Hall,  $789;  to  Teresa  R.  Hall,  $926;  and  to  Cecelia  L.  Hall,  $1,103. 

There  is  no  merit  in  the  suggestion  that  the  court  below  erred  in  al- 
lowing the  libelant  McCue  to  so  amend  his  libel  as  to  proceed  against 
the  steamer  Sausalito  alone.  Newell  v.  Norton,  70  U.  S.  257,  18  L. 
Ed.  271 ;  The  Mabey,  77  U.  S.  420,  19  L.  Ed.  963 ;  O'Connell  v.  1002 
Bales  of  Hemp  (D.  C.)  75  Fed.  408;  Benedict's  Admiralty  (3d  Ed.)  §§ 
483-485,  488. 

Nor  is  there  any  merit  in  the  point  that  the  court  erred  in  not  hold- 
ing McCue's  libel  barred  by  the  provisions  of  section  813  of  the  Code 
of  Civil  Procedure  of  California,  and  by  laches.  Section  813  of  the 
California  Code  of  Procedure  declares  that  "all  steamers,  vessels,  and 
boats  are  liable"  for  certain  specified  services,  supplies,  etc.,  and  "(5) 
for  nonperformance  or  malperformance  of  any  contract  for  the  trans- 
portation of  persons  or  property  between  places  within  this  state,  made  by 
their  respective  owners,  masters,  agents,  or  consignees;  (6)  for  injuries 
committed  by  them  to  persons  or  property  in  this  state,"  and  further 
declares  that  "demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  have  priority  in  their  order  herein 
enumerated,  and  have  preference  over  all  other  demands;  but  such 
liens  only  continue  in  force  for  the  period  of  one  year  from  the  time  the 
cause  of  action  accrued." 

Courts  of  admiralty  do  not  get  their  jurisdiction  from  state  statutes. 
Roach  V.  Chapman,  63  U.  S.  129,  16  L.  Ed.  291 ;  19  Am.  &  Eng.  Enc. 
Law,  p.  1084.  That  state  Legislatures  cannot  restrict  or  extend  the 
admiralty  jurisdiction  exclusively  vested  in  the  federal  courts,  said  the 
court  in  the  case  of  The  H.  E.  Willard  (D.  C.)  53  Fed.  600,  "has  been 
often  decided  and  conclusively  settled.  *  *  *  It  follows,  neces- 
sarily, that  a  lien  given  by  a  state  statute  is  not  the  test  of  jurisdiction. 
If  it  were,  a  state  Legislature  might  at  pleasure  modify  the  jurisdiction 
of  the  courts  of  admiralty  by  creating  or  abrogating  liens  not  given  by 
the  maritime  law."  The  lien  sought  to  be  enforced  in  the  present  case 
is  one  given  by  the  general  maritime  law,  and  is  within  the  exclusive 
jurisdiction  of  the  federal  court,  and  to  be  governed  by  the  rules  and 
principles  here  applicable.  The  Moses  Taylor,  71  U.  S.  411, 18  L.  Ed. 
397. 

It  is  true  that  when  there  is  nothing  exceptional  in  the  case,  courts  of 
admiralty  govern  themselves  by  the  analogies  of  common-law  limitation. 
The  Queen  (D.  C.)  78  Fed.  155.  In  the  present  case,  the  injury  out 
of  which  the  lien  sought  to  be  enforced  arose  did  not  accrue  until  No- 
vember 30,  1901,  and  McCue's  libel  was  filed  January  21,  1903 — with- 
in two  years  thereafter.  If,  therefore,  by  way  of  analogy,  we  look  to 
the  California  statute,  we  find  a  period  of  two  years  there  prescribed 
within  which  an  action  for  damages  for  such  injuries  as  were  suffered 
by  the  libelant  may  be  brought.  Code  Civ.  Proc.  Cal.  §  339.  But  the 
case  shows  that  McCue  was  prompt  in  bringing  suit  for  the  damages 
sustained  by  him.  Before  the  filing  of  the  petition  by  the  North  Paci- 
fic Coast  Railroad  Company  in  vhe  court  below  for  the  limitation  of  its 
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liability,  he  had  commenced  two  suits  in  the  courts  of  the  state  to  re- 
cover such  damages — one  for  the  personal  injuries  sustained  by  him, 
and  the  other  for  the  loss  of  his  property.  Indeed,  the  existence  of 
those  suits  was  made  the  basis,  in  part,  of  the  petitioner's  application  for 
the  limitation  of  its  liability ;  and  the  prosecution  of  those  suits  in  the 
state  courts  was  stayed  by  the  court  below  by  process  issued  in  those 
proceedings.  And  in  those  proceedings  McCue  was  also  prompt  to  as- 
sert his  claim  for  the  damages  sustained  by  him.  There  is,  therefore, 
no  just  ground  for  the  assertion  of  laches  against  this  libelant. 

Equally  without  merit  is  the  suggestion  that  the  enforcement  of  the 
lien  against  the  steamer  Sausalito  would  work  a  wrong  upon  an  inno- 
cent purchaser.  In  the  first  place,  the  lien  for  a  maritime  tort,  accord- 
ing to  the  maritime  law,  accompanies  the  vessel  into  the  hands  of  even  a 
bona  fide  purchaser.  Vandewater  v.  Mills,  60  U.  S.  89,  16  L.  Ed.  554 ; 
The  Rock  Island  Bridge,  73  U.  S.  215,  18  L.  Ed.  753;  The  Avon,  Fed. 
Cas.  No.  680 ;  Bruce  v.  The  American,  Fed.  Cas.  No.  2,046 ;  19  Am. 
&  Eng.  Enc.  Law,  pp.  1082-1117.  In  the  next  place,  the  claimant  North 
Shore  Railroad  Company  was  not  an  innocent  purchaser  of  the  steam- 
er Sausalito,  for  the  record  shows  it  purchased  during  the  pendency  of 
the  limited  liability  proceedings,  which  proceedings  disclose  the  libel- 
ant's demands. 

The  court  below  allowed  the  libelant  McCue  the  sum  of  $1,600  only 
for  the  damages  sustained  by  him.  The  case  shows  that  he  lost  $400  in 
money,  a  suit  of  clothes  estimated  by  him  to  be  of  the  value  of  $50,  a 
watch  valued  at  $20,  and  that  he  paid  $30  for  medical  attendance ;  so 
that  the  court  below  awarded  him  only  $1,000  for  his  personal  in- 
juries. We  are  of  the  opinion  that  such  allowance  was  altogether  too 
low.  It  is  not  denied  that  one  of  his  arms  was  broken,  one  of  his  hands 
mutilated  and  partially  disabled,  and  that  a  part  of  one  of  his  ears  was 
cut  oflf.  He  also  testified  that  he  was  rendered  permanently  deaf  in  one 
ear  by  reason  of  the  collision,  and  that  he  suffered  other  serious  personal 
injury.  Considering  all  of  the  facts  and  circumstances  of  the  case,  in- 
cluding the  age  of  the  libelant,  we  are  of  the  opinion  that  his  damages 
should  be,  and  hereby  are,  fixed  at  the  aggregate  sum  of  $5,000. 

It  results  from  what  has  been  said  that  in  case  No.  1,175  the  judg- 
ment must  be  and  hereby  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  dismiss  the  petition  at  the  petitioner's 
cost ;  case  No.  1,176  is  remanded,  with  directions  to  the  court  below  to 
so  modify  the  decree  therein  as  to  award  the  libelant  McCue  damages 
in  the  sum  of  $5,000  and  costs,  and  to  strike  from  the  decree  the  provi- 
sion that  the  same  may  be  satisfied  upon  the  payment  of  any  less  sum 
than  the  full  amount  so  awarded ;  and  case  No.  1,177  is  remanded,  with 
directions  to  the  court  below  to  so  modify  the  decree  therein  as  to  award 
the  libelant  Cassidy,  as  guardian  ad  litem  of  the  widow  and  children  of 
Alexander  Hall,  damages  in  the  sum  of  $7,500  and  costs,  apportioned 
as  hereinbefore  indicated,  and  to  strike  from  the  decree  the  provision 
that  the  same  may  be  satisfied,  upoa  the  payment  of  any  less  sum  than 
the  full  amount  so  awarded. 
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SLAUGHTER  v.  MALLET  LAND  &  CATTLE  CO. 

(Clrcait  Court  of  Appeals,  Fifth  Circuit    October  2,  1905.) 
No.  1,415. 

1,  COUBTS — JUBIBDICnOIT  OF  FBDERAL  COXTBTB — TtJLTHBTER  OF  RiOHT  OF   ACTION 

— Collusion. 

The  conveyance  of  all  of  the  property  of  a  partnership  to  a  corporation 
organized  for  the  purpose  by  the  partners  and  the  division  between  them 
of  the  stock  of  the  corporation,  a  small  part  of  such  property  consisting  of 
lands  in  controversy  in  a  subsequent  action  brought  by  the  corporation  in 
a  federal  court,  cannot  be  held  a  simulated  or  sham  transfer  which  will 
oust  such  court  of  Jurisdiction  because  the  partnership  could  not  have 
sued  therein,  where  the  conveyance  was  bona  fide  and  no  reconveyance 
was  contemplated. 

2L  QunrriNO  TrrLs — Defenses — Possession. 

Where  complainant  and  its  pradecessors  in  interest  had  been  in  the 
peaceable  possession  and  occupancy  of  lands  in  controversy  for  a  number 
of  years,  at  first  under  leases  and  later  under  a  conveyance  from  the  les- 
sor made  pursuant  to  an  option  to  purchase  contained  in  the  leases,  de- 
fendant could  acquire  no  lawful  possession  by  a  forcible  entry  on  the 
lands  which  would  deprive  complainant  of  the  right  to  maintain  a  suit 
in  a  court  of  equity  to  quiet  its  title  and  for  an  injunction  against  fur- 
ther trespasses  by  defendant  as  incidental  thereto. 

8.  Abatement  and  Revival — Anotheb  Action  Pending — Federal  and  State 

COUBTS. 

The  pendency  in  a  state  court  of  an  action  of  trespass  to  try  title  to 
land  and  to  remove  a  cloud  from  the  title  does  not  place  the  land  in  the 
exclusive  possession  of  that  court,  in  such  sense  that  it  is  a  ground  for 
abatement  of  a  subsequent  suit  in  a  federal  court  between  the  same  par- 
ties to  quiet  title  to  the  same  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1,  Cent  Dig.  Abatement  and 
Revival,  S  87.] 

4b  Counties — Obdeb  of  Commissionebs'  Coubt — Validitt. 

The  failure  to  enter  an  order  made  by  a  commissioners'  court  of  a 
county  in  Texas  on  the  minutes,  where  it  was  duly  made  and  a  copy 
filed  with  the  clerk  for  entry,  does  not  affect  the  validity  of  acts  done 
thereunder. 

6,  Same — Contbact — Ratification. 

The  recognition  of  a  lease  of  lands  made  In  behalf  of  a  county  by  the 
coun^  commissioners,  by  receiving  the  rentals  thereunder  and  by  mak- 
ing subsequent  contracts  expressly  subject  thereto,  is  a  ratification  of 
such  lease,  which  cures  any  informality  in  its  original  execution. 

8.  Landlobo  and  Tenant — Option  to  Pubchase  in  Lease — Validity. 

A  provision  in  a  lease  of  land  by  a  county  that,  in  case  the  county 
should  desire  to  sell  the  land  at  the  expiration  of  the  term  of  the  lease, 
'*the  lessees  herein  shall  have  the  preference  right  to  purehns^e  said  land 
at  any  bona  fide  offer  made  and  acceptable  to  Edwards  county  by  any  re- 
sponsible party,"  is  not  void  for  uncertainty,  but  gives  the  lessees  a 
valid  option. 

7.  Same — Execution  of  Contbact. 

In  a  lease  by  a  county  the  lessees  were  given  an  option  to  purchase 
the  land  at  the  cud  of  the  term,  should  the  county  desire  to  sell.  Sub- 
sequently the  county  entered  into  a  contract  with  defendant  with  re- 
spect to  the  land,  expressly  subject,  however,  to  the  rights  of  the  les- 
sees. At  the  expiration  of  the  term  the  coun^  sold  the  land  to  the  les- 
sees. Held,  that  so  far  as  the  rights  of  defendant  were  concerned  it 
was  immaterial  that  by  agreement  the  terms  of  the  final  contract  of  sale 
were  varied  somewhat  from  those  specified  in  the  lease. 
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8.  Public  Lands — School  Lands — ^Tjcase  bt  Ck>UNTT  Commissioners. 

Ck)unty  commissioners'  courts  of  Texas  counties,  which  under  the 
law  of  the  state  are  general  trustees  for  the  leasing  and  sale  of  county 
school  lands,  have  power  in  leasing  such  lands  to  contract  that  the  lessee 
shall  have  a  preference  right  to  purchase  should  the  county  desire  to 
sell,  and  such  a  contract  is  not  void  as  contrary  to  public  policy. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

This  suit  was  brought  in  the  United  States  Circuit  Court  on  December  25, 
190S,  by  the  Mallet  Land  &  Cattle  Company,  a  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Missouri,  for  an  Injunction  to  restrain  the 
defendant,  C.  C.  Slaughter,  from  trespassing  upon  the  plaintiff's  land,  known 
as  the  Edwards  county  school  lands,  consisting  of  17,712  acres  situated  in 
Hockley  county,  Texas,  and  to  remove  cloud  from  title  to  said  lands. 

The  substantial  facts  set  forth  in  the  plaintiff*s  bill  and  amendment  there- 
to. In  connection  with  the  exhibits  thereto  attached  and  filed,  in  the  order  of 
their  happening,  are  as  follows:  That  previous  to  June  1,  1898,  D.  M.  De 
Vitt  and  one  Scharbauer  held  the  possession  of  said  land  under  a  lease  con- 
tract from  Edwards  county,  containing  the  stipulation  that  ''lessees  herein 
shall  have  the  preference  right  over  all  others  to  purchase  said  lands  during 
the  continuance  of  this  or  any  subsequent  lease  conti*act  entered  into  by 
them,  they  paying  the  highest  price  that  can  be  obtained,"  which  lease  was 
duly  authorized  by  order  of  the  commissioners*  court  of  Edwards  county  June 

9,  1896.  to  be  made  by  James  M.  Hunter,  county  Judge  of  Edwards  county. 
That  the  firm  of  De  Vitt  &  Scharbauer  was  dissolved,  one  Flato  succeeding 
to  said  Scharbauer's  interest  in  the  lease  and  in  the  business,  and  the  same 
was  continued  by  De  Vitt  &  Flato.  That  on  June  1,  1898,  De  Vitt  &  Flato, 
a  partnership  composed  of  D.  M.  De  Vitt  and  F.  W.  Flato,  then  engaged  in 
the  ranching  and  cattle  business,  with  this  land  as  a  part  of  their  ranch,  ob- 
tained a  lease  from  Edwards  county  of  said  lands  for  five  years  from  that 
date  at  the  price  of  2hi  cents  per  acre  per  annum,  payable  semiannually, 
with  a  stipulation  In  tne  lease  contract  as  follows:  "It  Is  also  agreed  and 
understood  that  the  lessees  herein  shall  have  the  privilege  of  re-leaslng  the 
said  land  again  at  tha  expiration  of  this  lease  at  any  rental  price  and  on 
terms  offered  and  acceptable  to  Edwards  county  that  may  be  made  bona  fide 
by  any  responsible  party,  but  in  the  event  that  Edwards  county  should  de- 
sire to  sell  the  said  land  herein  mentioned  at  the  expiration  of  this  lease, 
then  in  that  event  the  lessees  herein  shall  have  the  preference  right  to  pur- 
chase said  land  at  any  bona  fide  offer  made  and  acceptable  to  Edwards 
county  by  any  responsible  party;  and  the  said  lessees  shall  have  a  written 
notice  giving  them  ninety  (90)  days  in  which  to  purchase  the  said  land  after 
the  expiration  of  the  lease."  While  there  was  no  order  entered  upon  the 
minutes  of  the  commissioners'  court  of  £2dwards  county  authorizing  said 
lease  to  De  Vitt  &  Flato,  the  same  was  fully  ratified  and  confirmed  by  Ed- 
wards county,  because  with  full  knowledge  of  the  facts  it  accepted  the  rental, 
and  that  at  the  inception  of  the  attempted  title  of  C.  C.  Slaughter,  and  in  the 
contract  between  Edwards  county  and  W.  B.  Eaye,  the  title  to  be  granted 
was  made  subject  to  the  rights  of  De  Vitt  &  Flato,  as  herein  set  forth.  It 
is  appropriate  to  further  state  at  this  point  that  it  was  proven  by  the  testi- 
mony of  James  M.  Hunter  that  he  executed  the  lease  contract  to  De  Vitt  & 
Flato  with  the  stipulation  contained,  acting  on  behalf  of  the  commissioners' 
court  of  Edwards  county,  and  by  its  authority  under  the  order  of  said  court, 
which  by  oversight  was  not  entered  upon  the  record,  and  that  the  lease  con- 
tract was  read  to  the  court  in  open  session  and  appcoved  by  all  of  the  com- 
missioners. That  he  was  directed  by  unanimous  vote  of  all  of  them  to  execute 
that  contract  on  behalf  of  Edwards  county,  duplicate  of  which  was  filed  with 
the  county  clerk  of  said  county  for  record  upon  the  minutes,  but  by  some 
oversight  was  not  there  recorded.  That  De  Vitt  &  Flato,  being  in  possession 
of  said  land,  continued  to  use  and  occupy  it  as  an  inclosed  pasture,  and  con- 
ducted the  business  of  raising  and  grazing  cattle  thereon,  having  a  large 
amount  of  other  land  also  Inclosed  in  said  pasture,  and  that  that  possession 
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continued  nninterrupted  until  the  trespasses  against  that  possession  commit-' 
ted  by  C.  O.  Slaughter,  as  hereafter  stated,  which  constituted  the  disturbance 
of  th'd  possession  against  which  the  Injunction  herein  was  sought  and  ob- 
tained,  and   that  said  possession   likewise  continued,   notwithstanding   the 
attempts  in  the  part  of  O.  C.  Slaughter,  to  forcibly  dlsposess  the  plalntlfTs 
predecessors  In  title  up  to  the  time  of  the  plaintiff's  purchase  of  the  land, 
and  thereafter  the  plaintiff,  of  the  possession  thereof;  such  trespasses  being 
continuous  from  October  17,  1903,  to  the  date  of  filing  the  plaintiff's  bill,  ta 
wit,  December  25,  1903.    That  on  March  9,  1899,  the  commissioners'  court  of 
Edwards  county  made  a  contract  with  W.  B.  Kaye,  appointing  him  as  agent 
of  Edwards  county  to  sell  this  land  at  the  net  price  of  85  cents  per  acre,  he  to 
receive  as  a  commission  all  over  that  sum  which  he  could  obtain ;  but  the  sale 
to  be  made  subject  to  all  of  the  rights  of  the  lease  contract  of  De  Vltt  & 
Flato  of  date  June  1,  1898.    That  previous  to  that  date  and  the  3d  day  of 
January,   1898,  said  Slaughter  had  made  a  contract  with  F.  G.  Oxsheer, 
whereby  said  Oxsheer  was  to  purchase  for  said  Slaughter  the  E^dwards  coun- 
ty school  lands  under  a  contract,  and  Slaughter  advanced  the  part  of  the  pur- 
chase money  paid  to  Edwards  county  In  the  purchase  In  the  name  of  R.  S. 
Ferrell  through  W.  B.  Kaye,  and  that  said  Eaye  was  In  truth  and  in  fact  but 
the  agent  of  G.  C.  oiaughter  in  the  procuring  of  the  transfer  from  Edwards^ 
county  to  R.  S.  Ferrell  under  which  O.  C.  Slaughter  claimed  title.    In  pur- 
suance of  the  arrangement  made  with  F.  G.  Oxsheer  by  C.  G.   Slaughter,  and 
the  arrangement  made  by  F.  G.  Oxsheer  with  W.  E.  Kaye,  and  between  W.  E. 
Kaye  and  R.  S.  Ferrell,  said  Kaye  entered  into  a  contract  with  Edwards 
county,  whereby  In  lieu  of  the  contract  of  March  9th  said  W.  E.  Kaye,  as 
agent  of  Edwards  county,  bound  himself  to  sell  said  land  at  85  cents  net» 
on  or  before  August  1,  1899,  in  consideration  of  $5,055.20  cash  and  the  addi- 
tional sum  of  $10,000  payable  In  certain  Installments  as  set  forth,  and,  in 
the  order  of  the  commissioners'  court  evidencing  the  contract,  the  said  lease 
contract  of  June  1,  1898,  between  Edwards  county  and  De  Vltt  &  Flato,  recit- 
ed to  be  recorded  in  Hockley  county,  Tex.,  was  made  a  part  of  the  contract 
with  W.  E.  Kaye,  and  the  county  judge  of  Edwards  county  ^as  authorized' 
to  complete  such  sale  as  W.  E.  Kaye  might  make  in  accordance  with  that  or- 
der, subject  to  the  terms  and  rights  of  De  Vltt  &  Flato  under  the  said  con- 
tract of  June  1,  1898,  and  Kaye  was  to  receive  as  his  compensation  for  mak- 
ing such  sale  any  sum  above  the  amount  of  $15,056.20.    That  as  part  of  the 
same  transaction,  on  the  said  8th  of  May,  1899,  said  Kaye,  acting  as  agent 
for  said  Edwards  county,  in  the  name  of  R.  S.  Ferrell,  made  and  procured 
a  contract  of  sale  to  R.  S.  Ferrell,  whereby  James  M.  Hunter,  county  judge 
of  Edwards  county,  acting  under  the  authority  of  the  said  order  of  the  con- 
mlssioners*  court  of  May  8,  1899,  for  the  purported  consideration  of  $17,712, 
but  for  the  consideration  received  by  the  county  of  $15,055.20,  conveyed  said' 
land  to  R.  S.  Ferrell.    That  under  date  of  May  24,  1899,  said  R.  S.  Ferrell, 
without  consideration,  transferred  all  of  his  right,  title,  and  Interest  in  said 
land  to  a  C.  Slaughter,  a^d  in  the  deed  stipulated  that  '*the  said  C.  C. 
Slaughter  hereby  accepting  the  contract  of  sale  as  made  to  me  by  said  Ed- 
wards county,  Texas,  under  all  of  the  conditions  and  specifications  therein 
contained."    But  this  transaction,  It  Is  alleged,  was  but  the  carrying  out  of  a 
previous  contract  between  said  C.  G.  Slaughter  and  F.  G.  Oxsheer  to  pur- 
chase said  land,  as  well  as  other  lands  embraced  in  that  contract,  whereby 
said  Slaughter,  through  Oxsheer,  and  Oxsheer  by  using  Kaye,  and  Kaye  by 
using  Ferrell's  name  completed  the  transaction  as  contemplated  in  the  con- 
tract between  Slaughter  and  Oxsheer,  said  Ferrell  being  merely  a  man  of 
straw;  and  it  Is  alleged  said  Slaughter  had  notice  of  the  fact  that  said  Kaye 
was  to  receive  and  keep  as  a  part  of  the  consideration  for  said  sale  as  com- 
mission to  him  $2,656.80,  which  rendered  the  contract  null  and  void,  all  of 
which  is  fully  set  forth  In  paragraph  6  of  plaintiff's  bill.    That  on  the  13th' 
day  of  February,  1902,  Edwards  county,  through  its  commissioners,  recog- 
nizing the  rights  of  De  Vltt  &  Flato  to  purchase  said  lands  under  the  terms 
of  their  said  lease  contract,  authorized  its  county  judge,  S.  A.  Hough,  to  exe- 
cute  a  contract  for  the  purchase  by  De  Vltt  &  Flato,  and  sale  by  Edwards 
county  of  said  land,  at  the  price  of  90  cents  per  acre.    And  Edwards  county 
thereby  bound  Itself  to  sell  said  land  at  the  expiration  of  Its  lease  of  June  1,. 
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1903,  for  said  consideration,  which  contract  was  fully  complied  with  by  1>9 
Vlttt  &  Flato,  same  having  been  made  in  order  to  grant  them  full 
rights  that  they  had  under  their  preference  right  of  purchase,  which  right 
the  said  C  C.  Slaughter  had  through  the  means  aforesaid  undertaken  to  de- 
stroy, but  that  the  commissioners'  court,  having  preserved  said  right  by  the 
stipulations  In  the  contract  with  W.  B.  Kaye  and  R.  S.  Ferrell,  were  acting 
within  their  perfect  lawful  authority,  in  making  such  contract  of  February 
13,  1902,  with  De  Vitt  &  Flato,  for  the  purpose  and  inttnt  of  preserving  Intact 
their  said  preference  right  to  purchase  said  land  at  the  expiration  of  said 
lease,  and  that  said  Edwards  county  thereby  rescinded  and  revoked  the  pretend- 
ed sale  to  R.  S.  Ferrell,  as  it  had  the  right  to  do,  for  the  purpose  of  so  preserving 
the  said  right  of  De  Vitt  &  Flato  to  purchase  said  land.  That  immediately  after 
the  expiration  of  the  lease  contract  of  June  1,  1903,  De  Vitt  &  Flato  tendered 
said  purchase  money  and  notes,  as  stipulated  in  the  contract  of  February  13, 
1902,  to  Edwards  county  and  demanded  a  conveyance  of  the  land,  which  Ed- 
wards county  postponed  making  from  time  to  time,  being  threatened  with 
litigation,  and,  recognizing  that  De  Vitt  &  Flato  had  fully  performed  their 
contract,  said  Edwards  county,  through  its  commissioners'  court,  on  Novem- 
ber 14,  1903,  for  valuable  consideration,  to  wit,  $1  per  acre,  executed  and  de- 
livered to  De  Vitt  &  Flato  a  general  warranty  deed  conveying  the  land  in 
controversy  to  them  in  fee,  and  in  doing  so  were  but  carrying  out  and  per- 
forming the  legal  obligations  of  the  county  arising  through  the  preference 
right  to  purchase  contained  In  the  lease  contract  of  June  1,  1S98,  and  the 
subsequent  contract  of  sale  of  date  of  February  13,  1902,  and  the  other  facts 
hereinbefore  stated. 

The  lands  involved  in  this  suit  were  patented  to  Edwards  county  by  the 
state  of  Texas  as  the  amount  of  lands  awarded  to  the  Permanent  Public  Free 
School  Fund  of  that  county.  The  constitutional  provision  aflTecting  the  same 
Is  section  6,  art.  7,  which  provides  in  part  as  follows:  '*Sald  lands  and  the 
proceeds  thereof  when  sold  shall  be  held  by  said  counties  alone  as  a  trust 
for  the  benefit  of  the  public  sdiools  therein ;  said  proceeds  to  be  invested  in 
bonds  of  the  United  States,  the  state  of  Texas,  or  counties  in  said  state,  or  in 
such  other  securities  and  under  such  restrictions  as  may  be  prescribed  by 
law;  and  the  counties  shall  be  responsible  for  all  investments;  the  interest 
thereon,  and  other  revenues,  except  the  principal,  shall  be  available  fund" 
The  same  article  also  provides:  "Each  county  may  sell  or  dispose  of  these 
lands  in  whole  or  in  part  in  manner  to  be  provided  by  the  commissioners* 
court  of  the  county." 

An  answer  to  a  rule  to  show  cause  why  an  Injunction  should  not  issue 
was  by  consent  taken  as  an  answer  to  the  bill,  and  presents  defenses,  to  wit : 
No  Jurisdiction,  because  of  colorable  transfer  from  De  Vitt  &  Flato  to  com- 
plainant ;  no  Jurisdiction  in  equity,  because  of  adequate  remedy  at  law ;  plea 
In  abatement  based  on  action  between  De  Vitt  &  Flato  v.  Defendant  Slaugh- 
ter, pending  in  the  district  court  of  Lubbock  county,  Tex.,  Involving  the  same 
subject-matter;  the  validity  of  title  in  Slaughter  to  the  lands  in  controversy 
under  Kaye*s  contracts,  and  the  deed  of  Edwards  coun^  of  May  17,  1899,  to 
R.  S.  Ferrell ;  and  the  good  faith  of  Slaughter. 

The  Circuit  Ck>urt  overruled  the  demurrers  and  the  pleas  in  abatement  to 
the  Jurisdiction,  and  decreed  in  favor  of  the  plaintiff  as  prayed  for  in  the 
bill.    Other  facts  are  given  in  the  opinion  of  the  court 

K.  R.   Craig,   for  appellant. 

Sam.  H.  Cowan  and  Henry  Sayles,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).    The  jurisdiction 

of  the  Circuit  Court  was  attacked  on  the  charge  that  the  transfer  of  the 

property  from  De  Vitt  &  Flato  to  the  complainant  was  colorable  and 

collusive,  for  the  purpose  of  bringing  suit  in  the  United  States  court 

•  for  the  Northern  District  of  Texas.    The  appellant  states  his  cohten- 
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tion  in  this  court  in  the  second  and  third  assignments  of  error  as  fol- 
lows : 

"Second.  The  trial  court  erred  by  overruling  respondent's  plea  to  the  jur- 
isdiction filed  and  presented  In  said  cause,  for  the  reason  that  it  was  made  to 
appear  by  the  proof  taken  and  introduced  on  said  plea  that  this  cause  did 
not  involve  a  controversy  substantially  between  citizens  of  different  states; 
it  appearing  that  complainant  corporation  was  organized,  and  the  property 
involved  transferred  to  it  by  De  Vitt  &  Flato  for  the  sole  purpose  of  giving 
the  United  States  Circuit  Court  jurisdiction,  which  it  otherwise  did  not  have, 
and  that  this  suit  is  being  prosecuted  substantially  and  in  effect  for  the  use 
and  benefit  of  De  Vitt  &  Flato,  complainant*s  vendors,  who,  on  account  of  the 
residence  of  one  of  the  partners  in  Texas,  were  not  entitled  to  prosecute  this 
8uit  in  the  United  States  Circuit  Court 

"Third.  The  court  erred  by  retaining  jurisdiction  of  this  cause  and  not 
dismissing  the  same  after  it  was  made  to  appear  on  the  trial  that  the  com- 
plainant corporation  was  organized  by  De  Vitt  &  Flato,  and  the  conveyance 
of  the  property  in  controversy  made  by  them  to  complainant  corporation 
for  the  sole  purpose  of  giving  jurisdiction  to  the  United  States  Circuit  Court: 
the  said  court  not  having  jurisdiction  while  the  property  was  in  the  name  of 
De  Vitt  &  Flato.  That  said  conveyance  was  wholly  without  consideration 
and  was  colorable  only,  the  said  De  Vitt  &  Flato  by  their  ownership  of  the 
stock  of  the  corporation  retaining  substantially  the  same  ownership  in  and 
dominion  over  the  property,  they  therefore  had  the  power  to  reconvey  the 
same  at  their  option." 

The  transfer  by  De  Vitt  &  Flato  to  the  complainant  was  an  uncondi- 
tional and  apparently  valid  transfer  of  the  title  and  ownership  of  the 
land  in  controversy,  and,  according  to  the  evidence,  the  transfer  was 
made  under  the  following  state  of  facts: 

De  Vitt  and  Flato  became  partners  in  the  cattle  business  in  the  fall 
of  1898,  having  their  ranch  in  Hockley  county,  Tex.,  consisting  of 
lands  in  Hockley  and  adjoining  counties,  cattle,  horses,  fences,  and 
ranch  equipment.  De  Vitt  lived  in  Texas  and  Flato  in  Kansas  City, 
Mo.  In  the  course  of  time,  up  to  1903,  the  firm  became  indebted  to 
a  Kansas  City  bank  in  the  sum  of  $43,000,  and  Flato  became  indebted 
to  the  same  bank  on  his  individual  account.  De  Vitt  and  Flato  had 
been  contemplating  the  formation  of  a  corporation  for  some  time,  to 
guard  against  trouble  in  the  courts  in  case  of  the  death  of  either  of 
the  members,  and  to  facilitate  the  use  of  their  assets  not  only  in  firm 
matters  but  in  individual  matters  as  well.  The  Kansas  City  bank,  cred- 
itor of  the  firm  and  of  Flato,  desired  the  formation  of  a  corporation 
that  Flato's  stock  might  be  placed  with  the  bank  as  security.  Some 
delay  occurred  in  the  formation  of  the  proposed  corporation,  but  finally 
on  the  18th  day  of  December,  1903,  articles  of  incorporation  of  the 
Mallet  Land  &  Cattle  Company  in  the  state  of  Missouri  were  acknowl- 
edged with  a  capital  stock  of  the  company  of  $100,000,  consisting  of 
1,000  shares  of  $100  each,  of  which  644  shares  were  assigned  to  De 
Vitt  and  452  shares  to  Flato,  and  the  other  four  shares  assigned  to  O. 
G.  Young  and  D.  F.  Deatherage,  Oland  Young  and  S.  R.  Haiisell  for 
legal  services.  On  the  21st  day  of  December  the  certificate  of  incor- 
poration was  issued  by  the  Secretary  of  State  of  Missouri,  and  on  the 
same  day  a  deed  was  executed  by  De  Vitt  at  Ft.  Worth,  Tex.,  in  the 
partnership  name  of  De  Vitt  &  Flato,  conveying  to  the  Mallet  Land  & 
Cattle  Company  all  the  lands  owned  or  held  under  lease  by  the  firm  of 
De  Vitt  &  Flato,  including  the  lands  in  controversy.    This  deed  was 
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mailed  the  same  day  to  Flato  at  Kansas  City.  On  the  same  date  a 
bill  of  sale  was  executed  by  De  Vitt  for  the  partnership,  conveying  to 
the  Mallet  Land  &  Cattle  Company  all  the  cattle,  horses,  ranch  and 
other  personal  property  belonging  to  the  firm.  The  property  thus  con- 
veyed constituted  the  entire  assets  of  the  Mallet  Land  &  Cattle  Com- 
pany. The  Mallet  Land  &  Cattle  Company  assumed  all  the  indebted- 
ness of  De  Vitt  &  Flato,  and  this  constituted  all  the  liabilities  of  the 
Mallet  Land  &  Cattle  Company. 

On  the  hearing  De  Vitt  testified  that  the  main  reason  for  organizing 
a  Missouri  corporation  and  transferring  to  it  all  the  partnership  prop- 
erty was  so  that  they,  the  partners,  could  get  their  interests  in  the  busi- 
ness in  the  form  of  collateral  and  so  use  them  in  their  private  transac- 
tions. The  matter  was  discussed  at  various  times  for  over  a  year  and 
they  had  decided  to  incorporate.  Another  reason  was  that  one  of  the 
partners  might  die  and  that  that  might  get  the  partnership  property  in 
the  courts.  Being  asked  if  it  is.not  a  fact  that  the  said  charter  was  ob- 
tained in  great  haste  about  the  time  it  was  obtained  in  order  that  a  suit 
might  be  brought  in  the  United  States  court  against  C.  C.  Slaughter  for 
the  Edwards  county  school  lands,  he  answered :  "No,  sir ;  it  is  not  a 
fact  that  that  was  the  purpose  of  it."  And,  on  renewal  of  the  question, 
reiterated  his  answer.  He,  further,  answered  that  he  was  acquainted 
with  the  circumstances  connected  with  the  litigation  between  De  Vitt 
&  Flato  and  C.  C.  Slaughter  over  the  Edwards  county  school  lands, 
but  he  aenied  that  the  defeat  of  De  Vitt  &  Flato  in  that  litigation  on  or 
about  the  18th  of  December,  1903,  prompted  the  acquisition  of  the  char- 
ter of  the  Mallet  Land  &  Cattle  Company  at  the  time  it  was  obtained. 
Being  further  inquired  of  as  to  the  object  of,  and  what  led  to,  the  agree- 
ment to  incorporate  at  that  time,  he  answered,  "Our  principal  object 
was  so  that  each  one  of  us  could  get  in  a  tangible  form  and  separate 
our  interest  in  the  business  in  the  form  of  collateral,  that  we  could  use 
it  for  private  matters."  Further,  that  the  taking  out  of  the  charter 
was  delayed  for  want  of  settlements  between  the  parties  as  to  their  in- 
dividual interests,  and  because  they  had  a  contract  of  purchase  from 
Edwards  county  of  their  school  land  and  they  did  not  know  what  effect 
it  might  have  to  incorporate  and  transfer  their  claims  to  the  new  cor- 
poration without  having  first  secured  a  deed  from  the  county.  He  says 
the  charter  was  written  up  the  latter  part  of  September,  1903,  in  Kansas 
City.  The  evidence  of  De  Vitt  is  fully  corroborated  by  that  of  Flato, 
and  is  not  disputed  or  contradicted  by  any  witness  nor  by  any  circum- 
stances proved  in  the  case. 

On  this  state  of  facts,  we  conclude  that  the  transfer  of  De  Vitt  & 
Flato  to  the  complainant  of  the  title  and  ownership  of  the  lands  in  con- 
troversy was  in  good  faith  and  for  a  valid  consideration,  was  uncondi- 
tional, and  passed  full  title  for  all  lawful  purposes. 

The  appellant  relies  upon  Lehigh  Manufacturing  Co.  v.  Kellv,  160 
U.  S.  327,  16  Sup.  Ct.  307,  40  L.  Ed.  444,  but  we  find  the  case  inap- 
plicable because  the  facts  and  circumstances  are  different  from  those  in 
the  present  case.  In  no  just  sense  can  we  say  that  the  organization  of 
the  Mallet  Land  &  Cattle  Company,  and  the  transfer  thereto  for  stock 
of  all  the  property  of  De  Vitt  &  Flato,  including  incidentsdly,  and  ar 
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only  a  small  part  thereof,  the  lands  in  controversy,  was  all  a  sham 
transaction.  If  it  was  not  a  simulation — a  sham — ^then,  so  far  as  jur- 
isdiction is  concerned,  the  purposes  of  De  Witt  and  Flato  in  the  transac- 
tion are  immaterial.  See  Lehigh  Manufacturing  Co.  v.  Kelly,  supra, 
for  authorities. 

Irvine  Co.  v.  Bond  et  al.  (C.  C.)  74  Fed.  849,  was  a  case  very  similar 
in  many  respects  to  the  present  case,  and  it  was  there  held  that  as  the 
transaction  was  real  and  no  reconveyance  contemplated,  the  jurisdiction 
of  the  court  properly  attached,  citing  Lehigh  Manufacturing  Co.  v. 
Kelly  and  authorities  there  cited. 

In  his  fourth,  thirteenth,  eighteenth,  and  twentieth  assignments  of 
error,  the  appellant  raises,  in  different  aspects,  the  question  of  jurisdic- 
tion in  equity  to  grant  the  complainant  relief,  insisting  that  the  com- 
plainant has  a  full,  complete,  and  adequate  remedy  at  law.  The  bill 
seems  to  be  one  to  prevent  trespass  and  to  remove  cloud  from  title,  and 
the  turning  question  as  to  jurisdiction  is  whether  the  complainant  was, 
at  the  institution  of  the  suit,  in  possession  of  the  lands  in  controversy. 
The  case  shows  that  originally  De  Vitt  &  Scharbauer  entered  into  lawful 
possession  under  a  lease  from  Edwards  county ;  that  De  Vitt  &  Flato 
succeeded  to  the  rights  and  possession  of  De  Vitt  &  Scharbauer,  and 
from  that  time  on  held  possession  under  that  and  a  subsequent  lease, 
which  expired  June  1,  1903 ;  from  which  time  they  continued  to  hold 
under  contract  of  sale  and  actual  sale  from  Edwards  county;  that  in 
the  fall  of  1903  their  possession  was  disturbed  by  the  claims  of  Slaugh- 
ter, who,  with  more  or  less  violence,  undertook  to  take  possession  of 
the  said  land,  resulting  at  best  in  a  disputed  joint  occupancy.  The  at- 
tempts  of  Slaughter,  no  matter  how  successful,  to  take  forcible  pos- 
session of  the  land,  cannot  be  recognized  as  giving  him  actual  and 
lawful  possession,  nor  be  made  the  foundation  of  any  right  between  him 
and  complainant,  nor  deprive  the  complainant  from  proceeding  with 
a  bill  to  remove  cloud,  with  preventive  relief  against  the  attempted 
disturbances  of  title  and  possession.  See  Thomas  v.  Nantahala  Marble 
&  Talc  Co.,  58  Fed.  485,  7  C.  C.  A.  330 ;  Pokegama  S.  P.  Lumber  Co. 
V.  Klamath  Lumber  &  Imp.  Co.  (C.  C.)  86  Fed.  528;  Pittsburg  Rail- 
road Co.  V.  Fiske,  123  Fed.  760,  60  C.  C.  A.  621.  We  conclude,  there- 
fore, that  there  was  no  error  in  overruling  the  demurrer  and  pleas  to 
the  equitable  jurisdiction  of  the  Circuit  Court. 

The  appellant,  as  respondent  in  the  Circuit  Court,  filed  a  plea  in 
abatement  based  on  a  former  suit  pending  between  complainant's  ven- 
dors and  the  defendant,  and  introduced  in  evidence  in  support  thereof 
the  original  petition  filed  by  De  Vitt  &  Flato  in  the  district  court  of 
Lubbock  county,  Tex.,  on  the  24th  day  of  October,  1903,  and  also  an 
amended  petition  presented  in  vacation  on  hearing  of  the  motion  to 
dissolve  the  injunction  granted  upon  the  original  j)etition,  which 
amended  petition  was  presented  without  filing  under  an  agreement 
between  counsel  for  the  plaintiff  and  defendant  in  that  cause.  The 
original  petition  was  for  an  injunction  against  the  defendant.  Slaugh- 
ter, and  three  of  his  employes,  to  restrain  them  from  digging  a  well 
on  the  land  and  building  a  fence  on  the  lands  herein  in  controversy. 
The  amended  petition,  in  addition  to  the  praye:-  for  injunction  in  the 
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original,  prayed  for  enlargement  of  the  injunction  so  as  to  require  the 
defendant,  Slaughter,  to  remove  a  fence  that  he  had  been  erecting 
upon  said  lands.  The  writ  of  injunction  issued  on  the  original  petition 
on  the  24th  day  of  October,  1903,  served  on  the  defendant  in  that 
case,  was  in  evidence,  as  also  the  answer  of  the  defendant,  which  con- 
sisted  of  a  plea  in  abatement  setting  up  the  pendency  in  the  county  court 
of  Lubbock  county,  Tex.,  of  a  suit  against  the  defendants  to  restrain 
them  from  the  same  trespass  which  the  injunction  in  the  suit  of  the 
district  court  was  sued  out  to  restrain,  exceptions  to  the  petition,  an 
answer  under  oath,  and  an  amended  answer  setting  up  more  fully  the 
facts  in  relation  to  the  title  and  trespass  complained  of  by  the  plaintiff. 
There  was  also  in  evidence  a  motion  by  the  defendant  to  dissolve  the 
injunction  issued  out  of  the  district  court  of  Lubbock  county,  Tex.,  in 
alwve-styled  case,  presented  to  Judge  Morgan  in  vacation,  which  mo- 
tion was  presented  without  filing,  as  were  the  amendments  in  the  case, 
under  the  agreement  before  mentioned,  also  the  order  of  the  judge  of 
the  Fiftieth  judicial  district  court,  made  on  the  hearing  of  said  motion 
in  vacation  on  the  18th  day  of  December,  1903,  by  which  said  writ  of 
injunction  was  dissolved  and  the  case  continued  on  the  docket  for  trial. 
This  order  of  the  judge  made  in  vacation  was  filed  in  the  district  clerk's 
office  of  Lubbock  county  on  the  23d  day  of  December,  1903,  and  en- 
tered in  the  minutes  of  the  court.  The  pleadings  presented  to  the 
judge  on  hearing  of  said  motion,  referred  to  in  the  agreement  afore- 
said, were  subsequently  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Lubbock  county  January  6,  1904.  The  defendant  also  put  in 
evidence  a  cross-bill  filed  by  defendant  in  the  said  cause,  De  Vitt  & 
Flato  V.  C.  C.  Slaughter,  in  the  district  court  of  Lubbock  county,  on 
the  31st  day  of  December,  1903,  praying  for  affirmative  relief  by  re- 
tnoving  cloud  from  title  to  the -lands  in  controversy.  The  plaintiff  put 
in  evidence  in  the  same  connection  what  is  styled  "plaintiff's  first 
amended  original  petition  in  lieu  of  original  petition  filed  the  21st  day 
of  December,  1903."  This  amendment  purports  to  be  filed  in  vaca- 
tion, and  is  practically  a  copy  of  original  petition  filed  in  the  case,  ex- 
cept that  it  recites  at  the  conclusion  that : 

"The  plalntiini  had  sold  the  land  to  the  Mallet  Land  &  Cattle  Ck>mpany,  and 
that  said  Mallet  Land  &  Cattle  Company  are  now  and  were  on  the  2T&t  day 
of  Decemb^,  1903,  the  lega]  and  equitable  owners  of  all  of  said  property,  and 
that  plaintiffs  disclaim  any  right  or  title  or  ownership  in  or  to  said  property 
In  any  manner  whatever." 

As  we  understand  the  pleadings  and  proof,  the  suit  in  the  state  court 
was,  at  its  inception,  one  for  an  injunction  to  prevent  trespass,  and  by 
the  first  amended  original  petition  was  converted  into  a  suit  to  recover 
damages  for  trespass ;  the  plaintiff  entering  a  disclaimer  as  to  the  own- 
ership and  title  to  the  lands  in  controversy.  Whether  the  answer  and 
cross-bill  of  Slaughter  operated  to  convert  the  case  into  one  of  tres- 
pass to  try  title  and  to  remove  cloud  from  title  is  strongly  argued  by 
counsel  on  both  sides,  citing  very  pertinent  authorities  to  sustain  the 
propositions  advanced.  As  we  view  the  matter,  however,  the  pendenc> 
of  the  proceedings  in  the  state  court,  even  if  proved  to  the  fullest  ex- 
tent, pleaded  by  the  appellant,  and  conceding  tluit  the  complainant  here- 
141  r.— 19 
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in  is  bound  thereby  as  though  a  party  by  name  and  process,  cotistitutcs 
no  sufficient  ground  to  abate  the  present  suit.  Where  property  is  in 
possession  of  a  state  court,  suits  thereafter  brought  in  the  United  States 
courts  to  recover  or  affect  the  same  should  be  stayed,  but  not  neces- 
sarily abated.  See  Weaver  v.  Field  (C.  C.)  16  Fed.  22;  Gates  v. 
Bucki,  53  Fed.  961,  4  C.  C.  A.  116.  The  pendency  of  a  suit  in  the 
state  court  is  not  necessarily  a  bar  to  a  suit  in  the  United  States  court 
between  the  same  parties  involving  the  same  issues.  Hyde  v.  Stone, 
20  How.  173, 15  L.  Ed.  874 ;  Stanton  v.  Erabey,  93  U.  S.  548,  23  L.  Ed. 
1)83;  Insurance  Co.  v.  Brune's  Assignee,  96  U.  S.  588,  24  L.  Ed.  737; 
Short  V.  Hepburn,  75  Fed.  113.  21  C.  C.  A.  252. 

In  Gordon  v.  Gilfoil,  99  U.  S.  168-178,  25  U  Ed.  383,  Mr.  Justice 
Bradley,  for  the  Supreme  Court,  said : 

"It  has  been  frequently  held  that  the  pendency  of  a  suit  in  the  state  court 
is  no  ground  even  for  a  plea  In  abatement  to  a  stdt  upon  the  same  matter 
in  the  federal  court" 

For  the  converse  rule,  see  International  &  G.  N.  R.  R.  Co.  v.  Barton 
(Tex.  Civ.  App.)  57  S.  W.  292,  containing  an  extended  citation  of  ad- 
judged cases  basing  the  rule  on  the  different  sovereignties  from  which 
the  courts  derive  their  powers. 

Under  the  pleadings  and  proof  made  in  this  case,  there  is  no  reason- 
able ground  to  contend  that  the  lands  in  controversy  herein  are  in  any 
wise  in  the  exclusive  possession  of  the  state  court,  nor  can  it  be  pre- 
tended that  the  proceedings  herein  will  in  any  wise  clash  with  any  reg- 
ular proceedings  had  in  the  state  court.  There  was  no  error  in  over- 
ruling the  defendants'  plea  in  abatement. 

Having  disposed  of  the  questions  affecting  the  jurisdiction  of  the 
court,  we  pass  to  the  merits  of  the  case.  Under  the  evidence,  we  find 
that  the  relations  existing  between  the  defendant  and  Kaye,  Ferrell 
and  Oxsheer  were  such  that  Kaye  should  be  treated  as  a  subagent  of 
the  defendant,  and  that  the  defendant  and  Ferrell  are  to  be  charged 
with  notice  of  all  the  recitals  relating  to  the  lease  and  option  contained 
in  the  contracts  between  Edwards  county  and  Kaye  in  relation  to  the 
sale  of  the  property.  In  fact,  the  recitals  in  the  deed  of  Edwards 
county  to  Ferrell  and  in  the  deed  of  Ferrell  to  defendant  are  such  that 
the  defendant  was  by  his  title  papers  charged  with  full  notice  of  the 
rights  and  claims  of  De  Vitt  &  Flato. 

The  appellants'  fourteenth  assignment  of  error  is  as  follows: 

"Fourteenth.  The  decree  of  the  Circuit  Court,  If  based  on  any  preference 
right  or  vested  interest  claimed  by  complainant  as  arising  out  of  the  alleged 
or)tion  contained  In  lease  from  the  county  judge  to  De  Vltt  &  Flato,  was 
erroneous  for  the  reason:  (a)  The  county  Judge  was  without  authority 
from  the  ooinralssloners*  court  to  grant  the  option,  (b)  There  was  no  ratifi- 
cation of  said  grant  by  the  commissioners*  court,  or  no  sufficient*  ratification 
thereof  to  make  it  binding  on  Edwards  county,  (c)  The  alleged  option  was 
void  for  uncertainty,  (d)  The  alleged  option  was  not  performed  In  accord- 
ance with  its  tonus,  (e)  The  alleged  option  was  abandoned  and  rescinded 
by  new  contract  between  De  Vitt  St  Flato  and  the  commisslon'ers'  court  in 
order  of  date  February  12,  1902.  (f )  Complainant's  claim  'of  title  Is  not  un- 
der the  option  and  was  not  acquired  In  accordance  with  the  terms  of  the  op- 
tion, but  under  contract  with  the  commissioners'  court  of  date  November  H 
1908.- 


Digitized  by 


Google 


SLAUGHTER  V.  MALLET  LAND  dk  CATTLE  CO.  291 

(a)  The  judge  of  the  county  court  testified  that  there  was  an  order 
of  the  commissioners'  court  of  Edwards  county  authorizing  the  county 
judge  to  make  the  lease  contract  with  the  preference  right  to  buy, 
but  through  some  oversight  this  order  was  not  entered  on  the  minutes 
of  the  court,  and  there  is  no  evidence  to  the  contrary.  The  failure  to 
enter  the  order  upon  the  minutes  did  not,  in  our  opinion,  affect  the 
validity  of  the  acts  thereunder.  See  Waggoner  v.  Wise  Co.  (Tex. 
Civ.  App.)  43  S.  W.  836. 

(b)  The  county  commissioners  recognized  the  lease  and  received 
rentals  thereunder,  and  specifically  ratified  the  same  in  the  very  first 
contract  made  with  Kaye,  under  whom  appellant  claims  title.  See 
American  Waterworks  Co.  v.  Farmers'  Loan  &  Trust  Co.  73  Fed.  956- 
964,  20  C.  C.  A.  133 ;  Corzine  v.  Williams,  85  Tex.  506,  22  S.  W.  399 ; 
Boydston  v.  Rockwall  Co.,  86  Tex.  234,  24  S.  W.  272. 

(c)  The  option  given  to  De  Vitt  &  Flato  is  not  void  for  uncertainty. 
Willard  v.  Tayloe,  8  Wall.  564,  19  L.  Ed.  501 ;  Hayes  v.  O'Brien  (111.) 
37  N.  E.  65-77;  Hitchcock  v.  Page,  14  Cal.  331-444;  Marske  v.  Will- 
ard, 169  111.  277,  48  N.  E.  290. 

Hayes  v.  O'Brien,  supra,  was  a  suit  for  the  specific  performance  of 
a  contract  of  lease,  in  which  an  option  was  granted  and  the  price  was  to 
be  determined  by  subsequent  offers  to  buy.    The  court  held  that: 

"Where  no  price  is  fixed  in  a  lease  contract,  a  provision  is  valid  which 
gives  the  lessee  a  preference  right  to  buy  at  a  price  offered  by  another." 

In  Marske  v.  Willard,  supra,  it  was  held : 

"A  contract  giving  one  party  the  privilege  of  purchasing  lands  upon  certain 
conditions  is  not  void  for  want  of  mutuality,  on  the  ground  that  though  the 
seller  is  bound  upon  those  conditions  the  other  party  is  not  bound  to  purchase 
unless  he  desires." 

**A  written  contract  giving  one  party  the  first  opportunity  to  purchase  land, 
provided  he  will  pay  as  much  as  any  other  person/  is  not  Invalid  as  being 
partly  in  writing*  and  partly  in  parol,  on  the  ground  that  the  written  con- 
tract does  not 'specify  the  price  to  be  paid  or  the  terms  and  time  of  pay- 
ment." 

(d,  e,  f,)  There  is  no  evidence  of  any  intention  at  any  time  on  the  part 
of  De  Vitt&  Flato  to  abandon  their  option  nor  of  any  act  of  abandonment, 
nor  is  there  shown  any  intention  on  the  part  of  Edwards  county  to  re- 
scind the  same;  on  the  contrary,  in  the  contracts  with  Kaye  March  19, 
1899,  and  May  8. 1899,  and  in  the  deed  to  Ferrell  May  17, 1899,  as  well 
as  in  subsequent  contracts  with  De  Vitt  &  Flato,  the  original  contract 
containing  the  option  agreement  is  fully  recognized  as  an  existing  obli- 
gation. That  the  terms  of  sale  were  somewhat  changed  in  the  final 
contracts  between  the  county  and  De  Vitt  &  Flato  on  February  13, 
1902,  and  November  14,  1903,  seems  to  be  immaterial.  If  the  obliga- 
tions of  the  county  to  convey  to  De  Vitt  &  Flato  existed,  the  modifica- 
tion of  terms  by  special  agreement  is  of  no  interest  to  parties  whose 
rights,  if  any,  had  already  attached. 

The  appellant  further  contends  that  the  option  to  purchase  granted 
De  Vitt  &  Flato  by  the  commissioners  of  Edwards  county  was  void, 
because  the  commissioners  were  without  authority  in  law  to  execute 
such  contract,  and  the  same  was  contrary  to  public  policy.  In  Falls 
County  y.  De  I^aney,  73  Tex.  464,  11  S.  W.  492,  the  Supreme  Court 
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of  the  state  holds  that  the  commissioners'  courts  have  the  authority  to 
lease  the  county  school  lands;  and,  in  Waggoner  v.  Wise  County, 
supra,  it  was  held  that  the  county  commissioners'  courts  are  general 
trustees  for  selling  or  otherwise  disposing  of  the  county  school  lands, 
upon  such  contracts,  terms,  and  conditions  as  they  may  deem  proper  to 
adopt  or  provide. 

We  are  cited  to  no  prohibition  in  any  Texas  laws  against  giving  to 
a  lessee  the  preference  right  to  buy.  On  the  contrary,  we  find  that  it 
has  long  been  the  public  policy  of  the  state  of  Texas  to  encourage  the 
settlement  and  development  of  the  public  free  school  lands  by  suitable 
provisions  giving  the  lessee  the  preference  right  to  buy.  See  article 
4218w,  Rev.  St.  Tex.  1895 ;  Gen.  Laws  Tex.  1901,  p.  292,  c  125.  We 
notice  that,  prior  to  the  time  the  lessees  were  given  the  preference 
right  to  purchase,  they  were  given  the  preference  right  to  re-lease. 
Gen.  Laws  Tex.  1887,  p.  87,  c.  99,  §  14;  Gen.  Laws  1889,  p.  60,  c  56.  It 
is  plain  that  a  lessee  having  the  legal  right  to  re-lease  or  to  buy  is  in- 
duced to  make  fences  and  buildings,  dig  wells,  plant  trees,  and  make 
other  improvements — all  inuring  to  the  interest  of  the  owner  and  the 
public.  The  object  of  these  laws  being  to  bring  about  the  sale,  devel- 
opment, and  general  improvement  of  the  public  lands  belonging  to  the 
state,  we  see  no  reason  why  the  same  policy  should  not  prevail  with 
regard  to  the  public  lands  awarded  to  counties  for  school  purposes. 
We  therefore  conclude  that  the  option  granted  De  Vitt  &  Flato  of  the 
right  to  purchase  at  the  expiration  of  their  lease  was  fully  within  the 
authority  of  the  commissioners'  court  of  Edwards  county,  and  the 
option  as  granted  was  not  void  as  contrary  to  public  policy. 

The  appellee  contends  with  great  force  that  the  conveyance  by  the 
commissioners'  court  of  Edwards  county  to  R.  S.  Ferrell  of  its  public 
school  lands  is  null  and  void,  and  that  the  appellant  Slaughter  has  no 
rights  thereunder.  The  commissioners'  court  of  Edwards  county  on 
May  8,  1899,  executed  an  agreement  with  W.  E.  Kaye  whereby  Kaye, 
as  the  agent  of  Edwards  county,  was  to  sell  the  lands  in  controversy  at 
the  net  rate  of  85  cents  per  acre  under  certain  conditions  of  sale  and 
within  a  certain  time,  and  therein  it  was  especially  agreed  and  under- 
stood that  the  said  Kaye  was  to  have  as  his  compensation  and  commis- 
sion any  sum  realized  over  an4  above  the  price  of  85  cents  per  acre. 
To  secure  the  performance  of  the  said  contract,  said  Kaye  deposited 
the  sum  of  $1,000  as  evidence  of  good  faith  and  to  guaranty  that  he 
would  sell  and  complete  the  sale  of  said  lands  on  or  before  the  1st  day 
of  August',  1899,  and  in  the  contract  it  was  provided  that,  if  said  Kaye 
refused  or  failed  to  make  said  contemplated  sale  on  or  before  the  said 
date,  the  said  $1,000  deposited  should  be  forfeited.  The  conveyance  to 
Ferrell  on  May  17,  1899,  was  under  and  in  pursuance  of  this  contract, 
and  the  record  shows  that  Kaye  retained  for  himself  for  his  services 
from  the  price  paid  by  Ferrell  the  sum  of  $2,656.80,  the  difference  be- 
tween the  amount  at  85  cents  per  acre  stipulated  in  the  Kaye  contract, 
and  the  amount  paid  by  Ferrell. 

The  Supreme  Court  of  the  state  has  repeatedly  held  that  the  commis- 
sioners' courts  were  without  authority  to  sell  or  convey  the  public 
school  lands  except  for  money,  the  gross  proceeds  of  which  were  to 
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go  to  the  public  school  fund  of  the  county.  Dallas  County  v.  Club 
Land  &  Cattle  Co.,  66  S.  W.  296 ;  Tomlinson  v.  Hopkins,  57  Tex.  574 ; 
Cassin  v.  La  Salle  Co.  (Tex.  Civ.  App.)  21  S.  W.  124;  PuUiam  v.  Run- 
nels Co.,  79  Tex.  369,  15  S.  W.  277.  Upon  these  authorities  it  would 
seem  to  be  clear  that,  if  the  contract  with  Kaye  was  one  giving  him 
commissions  as  agent  to  be  paid  out  of  the  price  of  the  lands,  the  con- 
tract was  void.  On  the  other  hand,  if  the  contract  with  Kaye  was 
practically  and  substantially  a  conditional  sale  to  Kaye  of  the  school 
lands  at  85  cents  per  acre,  the  full  amount  of  which  was  to  be  paid  over 
to  the  county,  then  the  contract  cannot  be  said  to  be  void  by  reason  of 
the  above  cited  authorities.  If  the  contract  with  Kaye  was  void,  then 
it  would  seem  to  be  immaterial  whether  Slaughter  was  or  not  an  inno- 
cent purchaser.  See  Sampeyreac  v.  United  States,  7  Pet.  241,  8  L.  Ed. 
665 ;  Bryan  v.  Crump,  55  Tex.  13 ;  League  v.  Rogan,  59  Tex.  430. 

From  the  view  we  have  taken  of  the  case  above  we  do  not  feel  called 
upon  to  pass  further  upon  this  issue.  There  are  other  assignments  of 
error  raising  minor  issues  not  necessary  to  consider,  as  their  decision 
would  not  materially  affect  the  conclusion  we  have  reached ;  which  is, 
that  undqr  all  the  facts  and  circumstances  of  the  case,  and  for  the  rea- 
sons herein  given,  the  decree  of  the  Circuit  Court  was  substantially  cor- 
rect, and  should  be  affirmed.    And  it  is  so  ordered. 


HUNTT  T.  McNAMBB. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  9,  1905.) 

No.  626. 

L  yowsuiT — Condition  of  Cause — Final  Adjttdication. 

Where  a  voluntary  nonsuit  was  permitted  by  the  state  practice,  it  was 
within  the  discretion  of  a  federal  court  to  refuse  to  allow  a  nonsuit  after 
plaintifT  had  concluded  his  evidence,  and  a  motion  by  defendant  for  direc- 
tion of  a  verdict  had  been  submitted  and  sustained,  on  the  grounds  both  of 
the  insufSciency  of  the  complaint  and  of  the  evidence  to  sustain  it 

2.  Master  and  Servant — Injxtbt  to  Thibd  Persons — ^Tbial — Direction  ov 
Verdict. 

It  was  not  error  to  direct  a  verdict  for  defendant  in  an  action  for  a  per- 
sonal injury,  where  the  complaint  charged  defendant  with  liability  because 
of  the  negligence  of  his  agent,  and  the  evidence  showed  without  contradic- 
tion that  the  alleged  agent  was  an  independent  contractor  for  doing  the 
work  in  which  the  negligence  occurred. 

&  Same — Negligence  of  Independent  Contractor. 

The  owner  of  a  lot  in  a  city,  who  let  the  work  of  making  an  excavation 
thereon  to  an  independent  contractor,  can  only  be  held  liable  for  an  in- 
jury to  a  third  person  caused  by  blasting  in  the  performance  of  the  work 
by  the  contractor  on  proof  of  his  own  negligence,  either  in  employing  a 
contractor  known,  or  who  should  have  been  known,  .to  him  to  be  In- 
competent or  negligent,  or  because  the  work  was  known  to  him  to  be 
necessarily  dangerous  to  persons  in  the  vicinity,  and  he  neglected  to  pro- 
vide in  the  contract  that  preventive  measures  for  their  protection  should 
be  taken  by  the  contractor. 

[Ed.  Note.~For  cases  In  point,  see  voL  34,  Cent  Dig.  Master  and 
Servant,  88  1260,  1263.] 
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4.  Tbial— Direction  of  Verdict — IwsumciENCT  of  BviDBifCB. 

Q'he  action  of  the  trial  court  In  an  action  for  a  x)er8onAl  Injury  In  dJ' 
recting  a  verdict  for  defendant,  on  the  ground  that  the  evidence  of  plahi- 
tlff  did  not  sustain  the  allegations  of  his  complaint,  affirmed. 
Morris,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

Alf.  S.  Barnard  and  Charles  A.  Moore  (Merrick  &  Barnard  and 
Moore  &  Rollins,  on  the  briefs),  for  plaintiff  in  error. 
J.  H.  Merrimon,  for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  MORRIS, 
District  Judge. 

GOFF,  Circuit  Judge.  The  plaintiff  in  error  on  May  28,  1902, 
while  standing  on  a  street  in  Asheville,  N.  C,  was  injured  by  a  rock 
which  struck  his  leg;  He  alleges  in  his  complaint  that  the  rock  was 
thrown  by  a  blast  discharged  on  a  lot  owned  by  the  defendant, 
Charles  McNamee,  under  whose  directions  the  blasting  was  negli- 
gently, unskillfully,  and  improperly  done.  The  case  was  tried  in  the 
court  below  before  a  jury,  and  at  the  close  of  the  plaintiff's  testimony, 
the  defendant  moved  the  court  to  instruct  the  jury  that  a  verdict  be 
entered  for  the  defendant  upon  the  evidence  that  had  been  offered. 
The  trial  judge,  proceeding  to  instruct  the  jury  as  requested,  stated 
that  in  his  opinion  the  allegations  of  the  complaint  were  not  sufficient 
to  sustain  the  verdict,  when  the  plaintiff  suggested  to  the  court  that 
he  be  permitted  to  take  a  nonsuit.  This  request  was  refused.  The 
judge  below  then  proceeding  with  his  instructions  to  the  jury  stated 
that  in  his  opinion  the  evidence  offered  by  the  plaintiff  did  not  sus- 
tain the  allegations  set  forth  in  his  complaint,  when  the  plaintiff  again 
requested  the  court  for  permission  to  take  a  nonsuit  and  an  appeal. 
This  request  the  court  also  refused.  The  jury  then,  under  the  in- 
structions of  the  court,  found  a  verdict  for  the  defendant,  on  which 
a  judgment  was  entered,  and  the  writ  of  error  now  under  considera- 
tion was  prayed  for  and  allowed. 

The  refusal  of  the  court  below  to  permit  a  nonsuit,  and  a  nonsuit 
and  an  appeal  are  assigned  as  error.  The  courts  of  the  United  States 
have  always  exercised  the  right  to  control  the  disposition  of  causes 
pending  before  them,  when  either  the  allegations  of  the  plaintiff  or 
the  evidence  introduced  in  support  thereof  has  failed  to  make  out 
a  case.  Merchants'  Bank  v.  State  Bank,  10  Wall.  604,  19  L.  Ed.  1008; 
Pleasants  v.  Fant,  22  Wall.  116,  22  L.  Ed.  780.  For  a  number  of 
years  the  Supreme  Court  of  the  United  States  declined  to  entertain 
writs  of  error  upon  nonsuits.  That  court  has  held  that  the  Circuit 
Courts  of  the  United  States  have  no  authority  to  order  a  nonsuit  in 
invitum.  Elmore  v.  Grymes,  1  Pet.  468,  471,  7  L.  Ed.  224;  Crane 
V.  Morris,  6  Pet.  698,  8  L.  Ed.  514;  Castle  et  al.  v.  Bullard,  23  How. 
17'2,  183,  16  L.  Ed.  424;  Schuchardt  v.  Aliens,  1  Wall.  359,  370,  17 
L.  Ed.  642;  Coughran  v.  Bigelow,  164  U.  S.  301,  307,  17  Sup.  Ct 
117,  41  L.  Ed.  442.  Where  the  record  disclosed  that  the  plaintiff 
had  voluntarily  become  nonsuited,  a  writ  of  error  was  refused  him. 
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Evans  v.  Phillips.  4  Wheat  73,  4  L.  Ed.  516 ;  Cossar  v.  Read,  17  Q. 
B.  540;  Central  Transportation  Co.  v.  Pullman's  Car  Co.,  139  U.  S. 
24,  39,  11  Sup.  Ct  478,  35  L.  Ed.  55.  These  cases  cited  are  instruc- 
tive as  they  relate  to  the  questions  involved  in  the  assig^nments  of 
error  pertaining  to  tlie  request  for  a  nonsuit. 

While  the  general  rule  "is  as  above  indicated,  still  the  Supreme 
Court  has  by  means  of  exceptions  taken  during  the  trial,  in  states 
where  statutes  authorize  nonsuits,  passed  upon  the  questions  here  in- 
volved, and  has  discussed  the  matter  of  orderifig  a  nonsuit.  Mr.  Jus- 
tice Field,  in  the  case  of  Oscanyan  v.  Arms  (5).,  103  U.  S.  261,  26 
L.  Ed.  539,  says,  in  substance,  that  the  difference  between  a  motion 
to  direct  a  nonsuit  and  a  motion  to  direct  a  verdict  for  defendant,  is 
rather  a  matter  of  form  than  of  substance,  except  th^t  the  latter  ends 
the  litigation  if  a  new  trial  be  not  granted.  The  rule  is  undoubtedly 
well  established  that  it  is  within  the  authority  of  the  presidiilg  judge 
to  direct  a  verdict,  and  to  enter  judgment  thereon.  The  court  below 
having  no  doubt  that  the  plaintiff  had  failed  to  make  out  a  case, 
properly  gave  the  directions  it  did.  It  would  have  been  a  waste  of 
time  to  have  permitted  the  case  to  proceed  further,  if  the  result  was 
as  the  court  indicated  an  inevitable  one.  In  Pleasants  v.  Fant,  supra, 
Mr.  Justice  Miller  said: 

"Mast  the  court  go  through  the  Idle  ceremony  in  such  a  case  of  submitting 
to  the  jury  the  testimony  on  which  plaintiff  relies,  when  It  is  clear  to  the  ju- 
dicial mind  that  if  the  jury  should  find  a  verdict  in  favor  of  the  plaintiff  that 
verdict  would  be  set  aside  and  a  new  trial  had?  Such  a  proposition  is  absurd, 
and  accordingly,  we  hold  the  true  principles  to  be,  that  if  the  court  is  satis- 
fled  that  conceding  all  the  inferences  which  the  jury  could  justifiably  draw 
from  the  testimony,  the  evidence  is  insufficient  to  warrant  a  verdict  for  the 
plaintiff,  the  court  should  say  so  to  the  jury." 

It  appears  from  the  record  that  the  plaintiff  below  had,  prior  to 
the  institution  of  this  suit,  submitted  the  merits  of  this  controversy 
to  the  determination  of  an  issue  tried  in  the  state  courts  of  North 
Carolina.  See  Hunt  v.  Vanderbilt  et  al.,  115  N.  C.  559,  20  S.  E.  168. 
It  likewise  appears  that  this  case  has  been  pending  for  years  in 
the  court  below,  and  that  it  has  been  tried  to  a  jury  several  times; 
the  judgment  in  one  case  having  heretofore  been  reviewed  by  this 
court.  McNamee  v.  Hunt,  87  Fed.  293,  30  C.  C.  A.  653.  All  the 
facts,  under  the  supervision  of  the  trial  judge,  had  been  submitted  to 
the  jury,  and  the  interest  of  the  parties  as  well  as  of  the  public  re- 
quired that  if  consistent  with  the  due  administration  of  justice  there 
should  be  an  end  of  the  litigation.  We  are  unable  to  see  that  the 
plaintiff  below  was  injured  by  the  action  of  the  trial  judge.  Had  a 
nonsuit  been  allowed,  the  plaintiff  on  another  hearing  would  have 
been  compelled  under  the  pleadings  to  have  confined  himself  to  a  cer- 
tain line  of  testimony,  and  it  is  quite  apparent  that  all  the  facts  re- 
lating thereto  had  been  after  years  of  research  found  and  submitted, 
and  therefore  had  another  trial  been  allowed,  the  result  would  nec- 
essarily have  been  the  same.  Again,  had  a  nonsuit  for  the  purpose 
of  an  appeal  been  allowed,  the  plaintiff  would  have  simply  brought 
the  action  of  the  trial  judge  to  this  court  for  review,  and  that  has  in 
fact  been  done  by  this  writ  of  error.    Even  if  it  be  admitted  that  the 
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plaintiff  below  had  the  right  to  demand  a  nonsuit  during  the  progress 
of  his  cause  (it  is  at  least  questionable  after  a  trial  has  begun^  see 
Johnson  v.  Bailey  et  al.  [C.  C]  69  Fed.  670),  certainly  it  must  also 
be  admitted  that  such  right  must  be  reasonably  exercised.  A  nonsuit 
cannot  be  demanded  after  a  full  adjudication.  In  this  case  the  defend- 
ant had  submitted  his  motion  that  the  jury  be  instructed  to  find  for 
him.  This  motion,  similar  to  a  demurrer  to  the  evidence,  presented 
a  question  of  law  for  the  court  to  decide.  Louisville,  etc.,  Railroad 
Co.  V.  Woodson,  134  U.  S.  614,  621,  10  Sup.  Ct  628,  33  L.  Ed.  1032. 
The.  court  in  deciding  said  motion  reached  the  conclusion  that  the 
plaintiff  could  not  recover  because  the  allegations  of  his  complaint 
would  not  support  a  verdict.  This-  judgment  of  the  court  disposed 
of  the  controversy,  and  it  was  only  after  such  disposition  that  the 
plaintiff  asked  for  a  nonsuit.  The  trial  judge  also  in  disposing  of 
said  motion  announced  his  conclusion  that  the  evidence  introduced  by 
the  plaintiff  did  not  sustain  his  contention.  It  was  after  this  that  the 
plaintiff  asked  permission  to  enter  a  nonsuit,  with  permission  to  appeal. 
We  think  that  his  request,  in  each  instance,  was  submitted  too  late. 
After  the  trial  judge  had  decided  these  questions,  the  plaintiff  had  no 
more  right  to  withdraw  his  case,  than  he  would  have  had  if  the  case 
had  been  submitted  to  the  jury  on  the  facts,  and  a  verdict  had  been 
returned. 

As  pertinent  to  this  situation  we  refer  to  the  case  of  Cahill  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  74  Fed.  285,  290,  20  C.  C.  A.  184,  189, 
where  Judge  Woods,  speaking  for  the  Circuit  Court  of  Appeals  of 
the  Seventh  Circuit,  says : 

"We  deem  It  proper  to  observe  here  tbat  It  Is  not  essential  that  there  be  a 
written  verdict  signed  by  jurors  or  by  a  foreman,  and  we  have  no  doubt  that, 
In  cases  where  the  court  thinks  it  right  to  do  so,  it  may  announce  its  conclu- 
sion in  the  presence  of  the  Jury  and  of  the  parties  or  their  representatives, 
and  direct  the  entry  of  a  verdict  without  asking  the  formal  assent  of  the 
jury.  Until  a  case  has  been  submitted  to  the  jury  for  its  decision  upon  dis- 
puted facts,  the  authority  of  the  court,  for  all  the  purposes  of  the  trial,  is,  at 
every  step,  necessarily  absolute;  and  its  ruling  upon  every  proposition,  in- 
cluding the  question  whether,  upon  the  evidence,  the  case  is  one  for  the  Jury, 
must  be  conclusive  until,  upon  writ  of  error,  it  shall  be  set  aside.*' 

The  other  assignments  of*  error  relate  to  the  instruction  of  the 
court  below  to  find  a  verdict  for  the  defendant.  In  effect,  the  trial 
judge  held  that  the  allegations  of  the  complaint  could  not  under  the 
evidence  offered  support  a  verdict  for  the  plaintiff.  The  complaint 
as  originadly  filed  contained  two  counts.  The  first  alleged  that  the  de- 
fendant was  responsible  and  liable  for  the  negligence  of  one  C.  H. 
Britt,  who  it  was  set  forth  had  been  employed  by  the  defendant  to 
blast  and  excavate  a  certain  lot  in  the  city  of  Asheville,  under  his, 
the  defendant's  supervision;  the  second  charged  the  defendant  with 
the  negligence  of  the  said  Britt,  whom  said  defendant,  it  was  alleged, 
had  employed  to  blast  and  excavate  said  lot,  the  allegation  being  that 
by  said  negligence  the  plaintiff  was  injured.  The  testimony  in  the 
case  demonstrated  that  Britt  was  an  independent  contractor,  doing 
the  work  under  his  own  contract  and  riot  under  the  supervision  of 
the  defendant    At  the  fiitBt  trial  of  the  case,  the  jury  being  unable  to 
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reach  a  verdict  were  discharged.  After  said  trial,  on  the  plaintiff's 
motion  permission  was  g^ven  him  to  amend  his  complaint,  it  being 
set  forth  in  the  order  giving  such  leave  that  the  amendment  was  not 
to  constitute  a  new  cause  of  action,  but  was  to  state  the  case  so  as  to 
set  up  the  responsibility  of  the  defendant  for  the  negligence  of  his  con- 
tractor, in  failing  to  use  the  requisite  preventative  precautions  against 
the  effects  of  blasting,  and  was  to  change  the  form  of  other  allega- 
tions in  regard  to  the  negligent  employment  of  a  contractor.  The 
plaintiff  thereupon  filed  an  amended  complaint,  in  which  he  set  out  in 
full  the  contract  between  defendant  and  Britt  for  the  excavation  of 
said  lot,  and  then  alleged  in  substance,  that  at  the  time  said  Britt 
was  so  employed  by  the  defendant,  it  was  apparent  to  and  in  the  con- 
templation of  the  defendant  that  the  excavation  of  said  lot  so  con- 
tracted for  with  said  Britt,  could  and  would  only  be  done  by  blasting 
with  gunpowder  or  dynamite,  or  other  dangerous  agency;  and  al- 
though it  was  apparent  and  in  the  contemplation  of  the  defendant 
that  such  blasting  would  be  done  by  the  said  Britt  in  the  performance 
of  the  said  contract,  and  although  such  blasting  as  the  plaintiff  averred^ 
at  the  point  where  such  excavation  was  to  be  made  was  intrinsically 
dangerous,  and  was,  in  the  ordinary  mode  of  doing  it,  from  its  nature 
liable,  unless  precautions  and  preventative  measures  were  taken,  to  do 
injury  to  others,  the  defendant  did  not,  as  it  was  his  duty  to  do,  re- 
quire of  Britt,  by  contract  or  otherwise,  that  he  use  precautions  or 
preventative  measures,  or  see  to  it  himself  that  such  precautions  or 
preventative  measures  were  taken,  to  obviate  injury  to  the  plaintiff 
and  others  passing  to  and  fro  on  said  streets,  and  being  in  the  neigh- 
borhood where  said  blasting  was  to  be  done,  nor  were  such  precau- 
tions or  preventative  measures  used  by  said  Britt  in  said  blasting, 
nor  did  the  defendant  see  that  said  precautions  or  preventative  meas- 
ures were  used  by  the  said  Britt  in  doing  said  blasting. 

The  second  cause  of  action  in  the  amended  complaint  recited  the 
contract  m  the  same  words  as  were  used  in  the  first,  and  contained 
also  a  paragraph  like  that  last  described,  except  that  instead  of  the 
word  "contracted"  in  the  sentence  reading,  "that  the  excavation  of 
the  lot  so  contracted  with  said  Britt  to  be  done"  the  word  "con- 
tributed" is  used.  The  defendant  excepted  to  this  amended  complaint, 
alleging  as  ground  therefor,  that  it  had  not  been  drawn  in  compliance 
with  the  court's  order  authorizing  said  amendment,  which  exception 
was  sustained  by  the  cotu-t  in  these  words : 

"That  tbe  said  amended  complaint  be,  and  the  same  is,  hereby  stricken  out 
in  so  far  as  it  sets  up  that  the  worlc  which  the  defendant  employed  the  said  Britt 
to  perform,  was  inherently  dangerous,  and  one  In  which  the  defendant,  Mc- 
Namee,  owed  a  duty  to  the  plaintiff  to  see  that  the  said  Britt  took  precautions 
and  preventatiye  measures  for  the  protection  of  the  plaintiff  and  others 
against  danger,  and  that  said  defendant  failed  to  see  that  said  precautions 
and  preventatiye  measures  were  taken  by  Britt,  on  account  whereof  the  plain- 
tiff suffered  injury,  and  the  said  amended  complaint  was  permitted  to  stand 
only  In  so  far  as  It  was  authorized  by  order  of  the  court,  to  wit,  in  so  far  as  It 
sets  up  responsibility  of  the  defendant  for  the  negligence  of  the  defendant's 
contractor  to  use  requisite  preventatire  precautions  against  the  effects  of 
blasting,  and  changes  the  form  of  the  allegations  in  regard  td  negligent  em- 
ployment of  contractor.** 
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The  trial  judge  was  of  the  opinion  that  the  portions  of  the  amended 
complaint  so  held  to  be  good  made  a  case  against  the  defendant  for 
the  negligence  of  his  act.  He  was  also  of  the  opinion  that  the  tes- 
timony disclosed — as  we  doubt  not  it  did — ^the  fact  that  Britt  was  an 
independent  contractor,  responsible  for  his  own  acts,  and  that  the  de- 
fendant could  not  be  held  for  any  negligence  of  his.  It  will  be  re- 
membered that  the  original  complaint  sought  to  hold  defendant  re- 
sponsible for  the  act  of  Britt,  because  he  (Britt)  was  the  defendant's 
agent.  The  amended  complaint  seeks  to  go  further,  and  to  hold  the 
defendant  liable  because  he  did  not  require  of  Britt,  by  contract  or 
otherwise,  that  he  use  such  precautions  as  were  necessary  to  prevent 
injury  to  the  plaintiff,  and  to  others  passing  to  and  fro,  in  the  neigh- 
borhood where  said  blasting  was  being  done.  By  the  amended  complaint 
the  plaintiff  charges  the  defendant,  not  with  the  negligence  of  his 
agent,  but  with  his  own  individual  acts  of  negligence.  He  thereby 
introduces  a  new  cause  of  action,  and  it  was  this  that  he  was  forbid- 
den to  do  under  the  court's  order  authorizing  the  amendment;  and 
this  also  under  the  practice  in  North  Carolina  he  was  not  permitted  to 
do.  Martin  v.  The  Bank,  131  N.  C.  121,  42  S.  E.  658.  The  same 
rule  is  applicable  in  the  courts  of  the  United  States.  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  Ed.  158.  It  follows  that  as  Britt  was  shown 
by  the  testimony  to  be  an  independent  contractor,  and  not  the  agent 
of  the  defendant,  the  trial  judge  did  not  err  in  the  ruling  we  have 
been  considering. 

The  court  below  further  held  that  the  plaintiff  by  his  testimony 
failed  to  maintain  the  case  alleged  in  his  complaint;  thus  in  effect 
taking  the  case  from  the  jury  and  directing  a  verdict.  There  is  no 
doubt  but  that  in  the  courts  of  the  United  States  the  trial  judge  may 
withdraw  a  case  from  the  jury,  and  direct  a  verdict  for  either  the 
plaintiff  or  the  defendant,  as  may  under  the  evidence  be  proper.  This 
may  be  done  where  the  evidence  is  undisputed,  or  when  it  is  of  that 
character  that  the  court,  in  the  exercise  of  a  sound  judicial  discretion, 
would  be  compelled  to  set  aside  a  verdict  should  one  be  returned  in 
opposition  to  the  court's  views.  Delaware,  Lackawanna  &  Western 
Railway  Company  v.  Converse,  139  U.  S.  469,  472,  11  Sup.  Ct.  569, 
35  L.  Ed.  213.  The  exercise  of  this  judicial  discretion  is,  as  a  matter 
of  course,  reviewable  in  an  appellate  court,  and  such  review  would 
necessitate  an  examination  of  the  evidence.  This  court,  in  discussing 
this  case  when  it  was  before  it  on  other  questions  (McNamee  v. 
Hunt,  87  Fed.  298,  300,  30  C.  C.  A.  653,  654),  said: 

'The  gist  of  this  action  is  that  Britt  was  a  negligent  and  careless  man. 
within  tlie  knowledge,  or  means  of  knowledge,  of  McNamee ;  that  no  provision 
was  made  in  the  contract  for  the  observance  of  proper  precautions  in  doing 
a  piece  of  work  which  necessarily  required  blasting  with  explosive  substances 
iu  the  heart  of  a  city ;  that  in  fact  the  contractor  did  this  work  without  tak- 
ing such  precautions,  and  so  negligently  that  a  piece  of  rock  was  thrown  out 
by  the  blast,  and  struck  the  leg  of  the  plaintiff  below,  who  was  at  the  door 
of  a  hotel  on  a  public  street,  out  of  sight  of  the  blasting.  The  suit  proceeded 
upon  the  principle  of  the  exception  to  the  rule  that  employers  are  not  general- 
ly Uable  for  the  acts  of  oontractora.** 
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The  law  applicable  to  the  facts  disclosed  in  this  record  is  thus  stated 
in  Water  Company  v.  Ware,  16  Wall.  566,  576,  21  L.  Ed.  485: 

"Where  the  obstruction  or  defect  caused  or  created  in  the  street  Is  purely 
collateral  to  the  work  contracted  to  be  done,  and  is  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  or  his  workmen,  the  rule  is  that  the  employer 
is  not  liable ;  but  where  the  obstruction  or  defect  which  occasioned  the  injury 
results  directly  from  the  acts  which  the  contractor  agreed,  and  was  author- 
ized to  do,  the  person  who  employs  the  contractor  and  authorizes  him  to  do 
those  acts  is  equally  liable  to  the  injured  party.*' 

The  plaintiff  below  should  have  shown  by  competent  evidence,  first, 
that  Britt  was  a  negligent  and  careless  man,  within  the  knowledge 
or  means  of  knowledge  of  McNamee;  second,  that  Britt  was  employea 
in  a  work  which  necessarily  required  blasting  with  explosive  sub- 
stances in  the  heart  of  a  city,  and  that  no  provision  was  made  in 
the  contract  for  the  observance  of  proper  precautions;  third,  that 
Britt  did  this  work  without  taking  proper  precautions,  and  that  he 
did  it  so  negligently  that  the  plaintiff  as  a  result  was  injured.  We 
have  read  carefully  all  the  testimony  submitted  to  the  jury.  We  find 
that  the  trial  judge  was  not  called  upon  to  discuss  disputed  facts,  or 
to  solve  doubts  arising  from  the  conflict  of  testimony ;  nor  was  he  re- 
quired to  weigh  the  credibility  of  witnesses.  ^It  was  incumbent  upon 
him  to  determine,  on  the  motion  submitted  for 'his  disposal,  whether  by 
the  testimony  offered  he  was  compelled  to  submit  the  case  to  the 
jury  for  a  verdict.  Quite  a  number  of  witnesses  were  examined  on 
questions  relating  to  the  blasting,  the  accident,  and  to  Britt's  reputa- 
tion as  a  contractor,  and  also  to  his  carelessness  in  the  performance 
of  his  work,  but  we  are  unable  to  find  from  the  testimony  anything 
which  shows  negligence  on  the  part  of  McNamee,  nor  anything  which 
brings  home  to  him  knowledge  of  carelessness  on  the  part  of  his 
contractor.  Nor  is  there  any  positive  evidence  that  Britt  was  es- 
pecially engaged  to  do  any  work  requiring  the  blasting  of  rock.  On 
the  contraiy,  McNamee  himself,  having  been  called  as  a  witness  by 
tiie  plaintiff',  testified  that  he  did  not  know  that  blasting  was  necessary. 
Therefore  the  trial  judge  held,  and  we  are  unable  to  say  that  he  erred 
in  his  conclusion,  that  there  was  not  sufficient  evidence  to  show  that 
McNamee  was  guilty  of  such  negligence  as  would  bring  him  within 
the  exception  to  the  general  rule. 

The  plaintiff  sought  to  show  the  reputation  of  Britt  as  an  incompe- 
tent contractor.  The  general  reputation  of  incompetency  cannot  be 
g^ven  in  evidence  until  the  fact  of  incompetency  has  been  established, 
and  this  with  the  view  of  showing  that  it  was  of  such  a  character 
as  would  imply  notice  to  the  employer.  Monahan  v.  Worcester,  150 
Mass.  439,  23  N.  E.  228, 16  Am.  St.  Rep.  226.  It  is  incumbent  upon  the 
party  charging  negligence  to  show  it  by  proper  evidence.  This  may 
be  done  by  showing  specific  acts  of  incompetency,  and  by  bringing 
them  home  to  th^  knowledge  of  the  master,  or  by  showing  them  to 
be  of  such  a  nature  and  frequency  that  the  master  in  the  exercise 
of  due  care  must  have  had  them  brought  to  his  notice. 

The  language  of  the  Supreme  Court  of  the  United  States,  in  Pat- 
ton  V.  Texas  &  Pacific  Railway  Co.,  179  U.  S.  658,  660,  21  Sup. 
Ct  275,  276  (45  L.  Ed.  361)  is  appropriate  to  the  circumstances 
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surrounding  this  case,  as  now  presented  for  our  judgment    We  quote 
from  the  opinion  as  delivered  by  Mr.  Justice  Brewer : 

"At  the  same  time,  the  Judge  is  primarily  responsible  for  the  Just  outcome 
of  the  trial.  He  is  not  a  mere  moderator  at  a  town  meeting,  submitting  ques- 
tions to  the  Jury  for  determination,  nor  simply  ruling  on  the  admissibility 
of  testimony,  but  one  who  in  our  Jurisprudence  stands  charged  with  full  re- 
sponsibility. He  has  the  same  opportunity  that  Jurors  have  for  seeing  the 
witnesses,  for  noting  all  those  matters  in  a  trial  not  capable  of  record,  and 
when  in  his  deliberate  opinion  there  is  no  excuse  for  a  verdict  save  in  favor 
of  one  party,  and  he  so  rules  by  instructions  to  that  effect,  an  appellate  court 
will  pay  large  respect  to  his  Judgment" 

We  find  no  reversible  error,  and  therefore  the  judgment  com- 
plained of  will  be  affirmed. 

MORRIS,  District  Judge  (dissenting).  I  am  unable  to  concur  in 
the  judgment  of  the  majority  of  the  court  I  think  that  as  to  all  mat- 
ters which  were  ruled  upon  when  the  case  was  in  this  court  on  writ 
of  error  in  1898  (87  Fed.  298,  30  C.  C.  A.  663)  those  matters  were 
finally  settled,  and  when  the  case  was  sent  back  for*  a  new  trial,  the 
trial  was  to  be  proceeded  with  in  accordance  with  those  rulings.  The 
amended  complaint  was  filed  August  3,  1896,  and  on  the  former  trial 
the  case  went  to  the  jury  at  the  April  term,  1897,  on  the  issues  raised 
by  the  amended  complaint  as  restricted  by  the  court's  order  of  June 
23,  1897,  and  a  verdict  was  rendered  for  the  plaintiflF.  In  that  trial 
this  issue,  among  others,  was  offered  for  submission  to  the  jury : 

*'(7)  Was  the  said  Britt  (the  contractor)  so  employed  with  the  knowledge 
or  in  contemplation  of  his  (defendant's)  part  that  blasting  with  gunpowder, 
dynamite  or  other  dangerous  agency  would  be  necessary,  or  would  be  used  in 
n:aking  the  excavation?' 

The  answer  to  this  issue  appeared  to  the  trial  judge  in  that  trial 
so  clearly  concluded  by  the  testimony  that  he  took  it  from  the  jury 
and  answered  it  "Yes."  This  court,  on  the  writ  of  error,  speaking  by 
Judge  Simonton,  said : 

''It  therefore  becomes  a  question  of  fact  whether  the  condition  of  the  soil 
where  the  foundation  was  to  be  dug  was  such  that  McNamee  (the  defendant) 
must  have  known  that  blasting  was  necessary,  and  also  whether  he  did  not 
acquire  this  knowledge  during  the  performance  of  the  contract  He  denies 
any  such  knowledge.  These  questions  of  fact  were  for  the  jury  to  answer, 
but  bis  honor,  the  presiding  Judge,  in  submitting  the  issues  to  the  Jury,  took 
from  them  the  seventh  issue.  *  *  *  In  this,  we  are  of  opinion  that  there 
was  reversible  error.'* 

In  another  part  of  the  opinion,  the  court,  speaking  of  the  issues  raised 
by  the  pleadings,  said : 

"The  gist  of  the  action  is  that  Britt  was  a  negligent  and  careless  man  with- 
in the  knowledge  or  means  of  knowledge  of  McNamee;  that  no  provision  was 
made  in  the  contract  for  the  observance  of  proper  precautions  in  doing  a 
piece  of  work  which  necessarily  required  blasting  wi&  explosive  substances 
in  the  heart  of  the  city;  that  in  fact  the  contractor  did  this  work  without 
taking  such  precautions,  and  so  negligently  that  a  piece  of  rock  was  thrown 
out  by  the  blast  and  struck  the  leg  of  the  plaintiff,  who  was  at  the  door  of 
an  hotel  on  a  public  street  out  of  sight  of  the  blasting.  The  suit  proceeds  up- 
on the  principle  of  the  exception  to  the  rule  that  employers  are  not  generally 
liable  for  the  acts  of  contractors.    It  rests  upon  the  exception  which  is  that 
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^when  a  person  4s  engaged  in  a  work  in  the  ordinary  doing  of  which  a  nui- 
sance necessarily  occurs,  the  person  is  liable  for  any  injury  which  may  occur 
to  third  persons  from  carelessness  or  negligence,  though  the  work  may  be 
done  by  a  contractor.'    Ware  v.  St  Paul  Water  Co.,  Fed.  Cas.  Na  17,172.'' 

The  opinion  then  quotes  from  other  cases  to  the  effect  that  where 
the  damage  results  directly  from  the  acts  which  the  contractor  agreed 
and  was  authorized  to  do,  and  the  person  who  employs  the  contractor 
authorizes  him  to  do  these  acts,  he  is  equally  liable  to  the  injured 
party.    The  opinion  then  proceeds: 

"This  being  so,  a  decisive  question  in  the  case  is  whether  when  McNamee 
made  this  contract  he  authorized  the  blasting  to  be  done  in  order  to  com- 
plete it;  or,  in  other  words,  whether  in  order  to  fulfill  his  contract  the  con- 
tractor necessarily  had  to  blast,  and  McNamee  knew  thi&" 

The  court  then  proceeds  to  say  that  as  the  contract  is  silent  as  to 
l)lasting,  the  question  whether  or  not  blasting  must  have  been  by 
reason  of  the  known  character  of  the  ground  to  be  excavated  within 
the  contemplation  of  McNamee,  should  have  been  left  to  the  jury 
upon  the  facts  and  circumstances  and  the  inferences  of  the  fact  to  be 
drawn  from  them.  It  follows,  it  appears  to  me,  that  this  court  finally 
settled,  as  between  these  parties,  what  were  the  issues  raised  by  the 
pleadings  and  what  was  the  law  binding  upon  the  parties,  and  finally 
settled  that  the  seventh  issue  was  a  proper  one  to  submit  to  the  jury. 
At  the  trial  in  November,  1903,  which  gave  rise  to  the  present  writ 
of  error,  the  judge  then  presiding  directed  a  verdict  for  the  defendant, 
taking,  as  it  would  appear,  quite  a  different  view  of  the  proper  con- 
struction of  the  pleadings,  and  held  that  the  plaintiff  by  the  terms 
of  his  complaint  had  restricted  the  cause  of  action  to  one  growing 
out  of  the  relation  of  master  and  servant,  and  as  the  proof  had  es- 
tablished the  relation  of  owner  and  independent  contractor,  he  held 
for  that  reason  the  plaintiff  could  not  recover. 

I  am  unable  to  appreciate  the  criticism  of  the  amended  complaint 
to  .the  effect  that  it  sets  up  a  new  cause  of  action  to  which  the  plea 
of  limitations  would  be  a  bar.  In  the  original  complaint  the  cause  of 
action  was  based  upon  the  same  occurrences,  but  it  alleged  that  Britt 
was  employed  by  the  defendant  to  perform  the  work,  and  with  the 
knowledge  and  permission  of  the  defendant,  did  the  work  negligently 
and  injured  the  plaintiff.  In  the  amended  complaint  the  actual  con- 
tract is  set  out,  and  it  is  alleged  that  at  the  time  when  Britt  was  so 
employed  it  was  in  the  contemplation  of  the  defendant  that  the  exca- 
vation so  contracted  for  could  only  be  done  by  blasting,  and  was  in- 
herently dangerous  unless  preventive  precautions  were  taken  to  pre- 
vent injury  and  that  no  preventive  precautions  were  taken,  and  that 
the  defendant  did  not  require  Britt  to  use  any  in  doing  this  blasting. 
The  defendant  did  employ  Britt  to  do  the  excavating.  In  the  first 
complaint  it  is  alleged  simply  that  he  employed  him,  and  in  the 
amended  complaint  it  is  alleged  that  he  employed  him  under  such  a 
contract  as  in  law  makes  him  an  independent  contractor.  The  oc- 
currences are  precisely  the  same,  the  injury  is  the  same,  and  as  to 
the  exact  contract  between  McNamee,  the  owner  of  the  land,  and 
Britt,  its  effect  when  established  was  to  narrow  the  ground  of  the  de- 
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fendant's  liability,  but  not,  as  it  appears  to  me,  to  change  the  caase 
of  action.  Texas  Pac  Ry.  Co.  v.  Cox,  145  U.  S.  593-604,  12  Sup.  Ct. 
905,  36  L.  Ed.  829. 

I  think  the  ruling  of  this  court  had  determined  that  a  recovery 
could  be  had  under  the  amended  complaint,  although  the  relation 
was  that  of  owner  and  independent  contractor.  The  trial  judge  fur- 
ther ruled  that  there  was  no  sufficient  testimony  to  show  that  Mc- 
Namee  knew  he  was  employing  Britt  to  make  an  excavation  which 
would  necessarily  require  blasting,  and  which,  being  in  the  heart  of 
the  city,  would  be  necessarily  dangerous  if  done  without  proper  pre- 
cautions to  prevent  injury.  He  further  said,  even  if  McNamee  knew 
that  the  excavation  contracted  for  would  require  blasting,  there  was 
no  evidence  upon  whicli  the  jury  could  find  that  McNamee  failed  in 
his  duty  to  employ  a  person  competent  to  properly  do  the  work,  and, 
on  the  whole  case,  ruled  that  the  plaintiff  was  not  entitled  to  recover. 
In  my  opinion,  the  right  of  the  plaintiff  to  recover  under  the  amended 
complaint,  if  he  could  make  out  a  case  which  came  within  the  excep- 
tions to  the  rule  that  relieves  an  owner  from  liability  for  the  negli- 
gence of  an  independent  contractor,  had  been  settled  in  favor  of 
the  plaintiff.  I  think  it  was  also  settled  that  there  was  evidence  from 
which  the  jury  might  infer  that  McNamee  was  aware  that  there  was 
hard  rock  to  be  removed  which  would  require  blasting.  I  think  it 
was  also  settled  that  if  McNamee  was  aware,  or  became  aware  during 
the  performance  of  the  contract,  that  there  was  hard  rock  to  be  taken 
out  and  blasting  was  required  in  the  ordinary-  mode  of  removing  .the 
hard  rock,  he  was  liable  to  the  same  extent  as  the  contractor  would 
be  liable,  because  that  was  the  work  he  had  authorized  the  contractor 
to  do;  so  that  if  the  contractor  was  incompetent  and  negligent,  and 
did  not  observe  the  proper  precautions  which  should  be  observed  in 
doing  such  a  dangerous  work  in  a  city,  then  McNamee  was  also  liable. 
The  ruling  of  this  court  became  for  these  parties  the  law  of  this  case. 
I  think,  moreover,  that  the  ruling  is  amply  sustained  by  a  great  many 
well-considered  cases.  In  65  L.  R.  A.,  in  the  note  to  Jacobs  v.  Fuller 
&  Hutsinpiller  Co.,  on  page  833,  and  also  in  the  note  on  page  753  (Thomas 
V.  Harrington),  the  cases  are  fully  cited  which  establish  the  doctrine. 
This  case,  as  reported  in  87  Federal  Reporter,  is  cited  on 'page  756. 
It  does  not  seem  to  me  open  to  controversy  that  to  blast  hard  rock 
with  explosives  in  a  city  is  an  act  which  is  inherently  dangerous  and 
subjects  persons  and  property  in  the  neighborhood  to  peril,  unless  the 
peril  is  specially  guarded  against,  and  if  in  this  case  there  was  evi- 
dence upon  which  the  jury  might  have  found  that  McNamee  was 
aware  that  blasting  was  required,  and  that  he  failed  to  require  Britt 
to  use  proper  precautions  to  prevent  injury,  then  the  case  should  have 
been  submitted  to  the  jury. 

That  there  was  evidence  tending  to  support  the  above  contentions 
which  the  plaintiff  was  entitled  to  have  submitted,  I  am  satisfied  from 
the  record.  In  this  dissent  it  would  be  of  no  avail  to  analyze  the 
statements  of  the  witnesses,  but  I  am  satisfied  that  there  was  testimony 
tending  to  support  all  the  issues  essential  to  the  plaintiff's  case.  The 
weight  of  the  evidence  it  was  not  the  province  of  the  trial  jud£^  to 
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deteiminc.  It  should,  as  I  think,  have  been  left  to  the  jury.  I  do 
not  think  that  it  was  a  proper  conclusion  of  law  that  no  recovery 
could  be  had  upon  any  view  which  could  properly  be  taken  of  the  facts 
the  evidence  tended  to  establish.  Dunlap  v.  Northern  R.  R.  Co.,  130 
U.  S.  649-652,  9  Sup.  Ct  647,  32  L.  Ed.  1058;  Kane  v.  Northern 
Central  Railway,  128  U.  S.  91-94,  9  Sup.  Ct.  16,  32  L.  Ed.  339. 


DILLARD  V.  UNITED  STATES. 

(Circuit  Ck>art  of  Appeals,  Ninth  Circuit    October  23,  1905.) 

No.  1,182. 

1-  ImicncENT — Jonn)EB  of  Coimrs — Federal  Statdtb. 

Counts  charging  a  defendant  with  the  forgery  of  Chinese  duplicate  cer- 
tificates^ with  the  uttering  of  such  forged  certificates,  and  with  violating 
Rev.  St.  §  3169  [U.  S.  Comp.  St  1901,  p.  2059],  as  an  officer  in  the  revenue 
service,  by  negligently  and  designedly  permitting  the  commission  of  such 
offenses,  may  properly  be  Joined  in  the  same  indictment  under  Rev.  St. 
{  1024  rn.  S.  Comp.  St  1901,  p.  720],  since  they  cover  "acts  or  transactions 
connected  together." 

2.  Cbiuinal  Law— Warr  of  Error— Review— Discketion  of  Court, 

The  ruling  on  a  motion  to  quash  an  Indictment  is  discretionary,  and  or- 
dinarily not  assignable  for  error. 

3.  FOROEBT — ^IlV^DICTUENT — ^DESCRIPTION  OF  OfFENSE. 

An  Indictment  for  forging  and  uttering  Chinese  duplicate  certificates 
of  residence,  such  as  a  collector  is  authorized  to  issue  on  proof  of  loss  of 
the  originals,  need  not  aver  that  originals  were  issued  or  lost  nor  to  whom 
the  duplicates  were  Issued,  where  the  certificates  are  described  and  the 
names  of  the  Chinese  persons  to  whom  they  purport  to  have  been  issued 
are  given,  and  it  is  alleged  that  the  persons  to  whom  they  were  uttered 
were  to  the  Jurors  unknown. 

4.  QauasAL  Law — Coivduct  of  Trial — ^Discretion  of  Court. 

The  refusal  of  the  court  during  the  taking  of  testimony  in  a  criminal 
case,  to  permit  the  presenting  at  that  time  of  a  motion  to  dismiss  as  to 
certain  counts  of  the  indictment,  was  a  matter  within  its  discretion,  and 
Is  not  ground  for  reversal,  unless  it  is  shown  that  prejudice  resulted  to 
defendant 

5.  Same — Review  of  Instructions — Failure  to  E!xceft. 

Assignments  of  error  in  a  criminal  case,  based  on  instructions  given  and 
the  refusal  to  give  instructions  requested,  cannot  be  considered,  where  the 
record  fails  to  show  that  any  exceptions  were  taken  to  the  charge  or  the 
refusal  to  charge. 

6l  Forgert — Evidence. 

Evidence  admitted  on  the  trial  of  a  defendant  for  the  forgery  of  Chinese 
duplicate  certificates  of  residence  Jield  competent  and  material  as  tending 
to  connect  defendant  with  the  offense  charged. 

7.  Criminal  Law — ^Evidence — Other  Offenses. 

On  the  trial  of  a  defendant  for  the  forgery  of  Chinese  duplicate  certifi- 
cates of  residence,  other  forged  and  fraudulent  certificates  not  mentioned 
in  the  indictment  but  shown  to  be  in  the  handwriting  of  defendant  were 
admissible  on  the  question  of  intent. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14,  Cent  Dig.  Criminal  Law, 
H  826,  830-832.] 

8L  Witnesses— Impeaoument— Contra dictort  Statements. 

A  witness  cannot  be  impeached  by  showing  contradictory  statements 
made  by  him  which  are  not  relevant  to  any  issue  In  the  case. 
[Ed.  Note.~For  cases  In  point  see  vol.  50,  Cent  Dig.  Witnesses,  {  1224.] 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

The  plaintiff  in  error  was  charged  with  forging  duplicate  certificates  of  resi- 
dence issued  by  the  goTemment  of  the  United  States,  through  a  collector  of  in- 
ternal revenue,  to  Chinese  laborers  entitled  to  be  and  remain  in  the  United 
States,  in  place  of  original  certificates  lost  or  destroyed.  Ck>unts  1  to  5,  inclu- 
sive, of  the  indictment,  charge  the  forging  of  five  of  such  official  documents  on 
five  specified  dates.  Counts  6  to  10,  inclusive,  charge  the  uttering  of  the  said 
five  documents  on  the  dates  on  which  they  were  alleged  to  have  be^i  forged. 
Counts  11  to  15,  inclusive,  charge  the  plaintiff  in  error,  as  an  officer  of  the 
United  States,  with  negligently  and  designedly  permitting  five  acts  of  violation 
of  the  law  on  said  dates,  against  the  provisions  of  section  31<39  of  the  Revised 
Statutes.  Counts  16  to  24,  inclusive,  charge  the  uttering  of  nine  other  forged 
and  fraudulent  duplicate  certificates  on  nine  specified  dates.  Counts  25  to  33, 
Inclusive,  charge  nine  offenses  against  section  3169,  Rev.  St.  [U.  S.  Comp.  St 
1901.  p.  2059],  in  permitting  these  nine  violations  of  the  law  on  the  dates  on 
which  the  said  nine  documents  were  uttered.  Plaintiff  in  error  moved  to  quash 
the  indictment,  on  the  ground  of  misjoinder  of  counts.  At  the  same  time  he 
demurred  to  the  indictment,  on  the  ground  that  none  of  the  acts  charged  wwe 
offenses  against  the  United  States,  and  upon  other  grounds,  including  that  of 
misjoinder.  The  motion  to  quash  was  overruled  by  the  court  The  demurrer 
was  sustained  as  to  counts  11  to  15,  Inclusive,  and  counts  25  to  33,  inclusivei 
The  plaintiff  in  error  was  convicted  on  coimts  10,  17,  19,  and  21,  and  was  ac- 
quitted on  the  other  counts  which  remained  in  the  indictment 

Samuel  M.  Shortridge  and  T.  C.  West,  for  plaintiff  in  error. 

Robert  T.  Devlin,  U.  S.  Atty.,  and  Benjamin  h.  McKinley,  Asst. 
U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  assigned  as  error  that  the  court  overruled  the  motion  to  quash 
the  indictment  Section  1024,  Rev.  St.  [U.  S.  Comp.  St  1901,  p.  720], 
defines  the  circumstances  under  which  counts  may  be  joined  in  one  in- 
dictment.    It  is : 

"Where  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactionB  of  the  same  class  of  crimes  or  offenses,  which 
may  he  properly  Joined." 

The  plaintiff  in  error,  having  submitted  with  his  motion  to  quash 
his  demurrer  to  the  indictment  for  misjoinder,  which  demurrer  was 
sustained  as  to  certain  counts,  cannot  now  be  heard  to  complain  that 
the  indictment  was  not  quashed,  upon  the  ground  that  those  charges 
were  originally  included  in  it.  There  can  be  no  doubt  that  the  five 
counts  charging  forgery  of  Chinese  duplicate  certificates  may  be  prop- 
erly joined  with  the  five  counts  charging  their  utterance.  Nor  is  there 
ground  for  saying  that  the  five  counts  charging  plaintiff  in  error  with 
committing  the  five  acts  of  violation  of  the  law  on  the  same  dates  may 
not  be  joined  with  them.  They  are  all  "acts  or  transactions  connected 
together"  and  are  "acts  of  the  same  cla^s  of  crimes  or  offenses."  The 
trial  court  had  the  power  to  exercise  its  discretion  concerning  the  mo- 
tion to  quash,  or  to  require  the  prosecutor  to  elect  as  to  which  of  the 
charges  the  defendant  should  be  tried  upon.    Its  ruling  on  a  motion  to 
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quash  is  ordinarily  not  assignable  for  error.  Durland  v.  United  States, 
161  U.  S.  306,  314,  16  Sup.  Ct.  508,  40  L.  Ed.  709;  Logan  v.  United 
States,  144  U.  S.  263,  282,  12  Sup.  Ct.  617,  36  L.  Ed.  429;  United 
Statey  V.  Rosenberg,  7  Wall.  680,  19  L.  Ed.  263. 

As  to  the  ruling  of  the  court  upon  the  demurrer  on  the  ground  of 
misjoinder,  it  is  sufficient  to  point  out  that  the  indictment  charges  cog- 
nate crimes,  and  presents  parts  and  phases  of  the  same  transactions. 
It  is  no  objection  to  the  joinder  of  charges  in  one  indictment  that  the 
charges  set  forth  offenses  of  different  grades,  and  are  framed  under  dif- 
ferent sections  of  the  statutes,  and  are  attended  with  different  penalties 
and  different  procedure.  Logan  v.  United  States,  144  U.  S.  263,  12 
Sup.  Ct.  617,  36  L.  Ed.  429 ;  Dolan  v.  United  States  (C.  C.  A.)  133 
Fed.  440,  446;  McGregor  v.  United  States  (C.  C.  A.)  134  Fed.  187. 

It  is  urged  that  the  demurrers  to  all  the  counts  in  the  indictment  should 
have  been  sustained,  for  the  reason  that  they  do  not  specify  to  whom  the 
duplicate  certificates  were  issued,  or  wherein  the  certificates  were  false 
and  fraudulent,  nor  allege  that  original  certificates  of  residence  had  been 
issued,  in  lieu  of  which  the  duplicates  were  issued,  nor  that  the  origi- 
nals had  been  proven  to  be  lost.  The  counts  in  each  case  charged  that 
at  the  time  and  place  specified  the  plaintiff  in  error  did  "unlawfully, 
wrongfully,  knowingly,  designedly,  feloniously,  and  corruptly,  and  with 
intent  to  defraud,  *  *  *  utter,  publish,  and  pass  as  true  and  genu- 
ine, to  some  person  or  persons  to  the  grand  jurors  aforesaid  unknown," 
and  then  described  the  instrument,  and  proceeded ; 

''And  which  said  false  and  fraudulent  duplicate  certificate  of  residence  was 
numbered  (giving  the  number),  and  which  said  false  and  fraudulent  duplicate 
certificate  of  residence  then  and  there  purpoi*ted  to  have  been  issued  by  said 
John  0.  Lynch,  as  collector  of  internal  revenue  of  the  United  States,  in  and  for 
the  First  district  of  California,  to  one  (naming  the  Chinaman),  who  was  there- 
in described  as  a  Chinese  laborer ;  and  which  said  false  and  fraudulent  dupli- 
cate certificate  of  residence,  then  and  there  purported  to  have  been  issued  in 
lieu  of  original  certificate  of  residence  numbered  (stating  the  number),  on 
proof  of  loss  of  said  original  certificate  of  residence  being  filed  with  the  col- 
lector of  internal  revenue  of  the  United  States  in  and  for  the  First  district  of 
California." 

Then  followed  a  description  of  the  certificate,  in  words  and  figures. 

In  order  to  charge  the  offense  defined  by.  the  statute,  it  was'  not  nec- 
essary to  charge  that  there  had  been  in  fact  an  original  certificate  is- 
sued to  the  Chinese  person  named  in  the  fraudulent  duplicate,  nor  to 
all^e  that  such  original  had  been  proven  to  be  lost.  The  evil  intended 
to  be  prevented  by  the  statute  might  be  accomplished  as  well  where  there 
had  been  no  loss  or  proof  of  loss  of  an  original  certificate.  Nor  was  it 
essential  that  the  grand  jury  should  have  known  to  whom  the  plaintiff 
in  error  delivered  the  false  certificate.  It  was  sufficient  to  say  that  the 
actual  delivery  was  to  persons  unknown  to  the  grand  jury  (Durland  v. 
United  States,  161  U.  S.  314,  16  Sup.  Ct.  508,  40  L.  Ed.  709),  coupled 
with  the  averment  that  it  purported  to  have  been  issued  to  a  certain 
Chinese  person  named  therein.  We  find  no  error  in  the  ruling  of  the 
court  on  the  demurrer. 

The  point  is  made  that  the  trial  court  denied  the  plaintiff  in  error 
an  opportunity  to  submit,  at  the  close  of  the  testimony  for  the 
government,  his  motion  to  dismiss  as  to  certain  counts.  The  record 
141 F.— 20 
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shows  that,  when  the  prosecution  rested,  counsel  for  the  plaintiff  in 
error  announced  their  desire  to  make  a  motion  to  dismiss  as  to  certain 
counts,  but  stated  that  at  that  time  they  were  not  ready  to  present  the 
motion,  for  the  reason  that  they  were  not  able  to  segregate  thte  vast 
number  of  exhibits  introduced  in  evidence.  They  then  proceeded  to 
submit  testimony  for  the  defense.  A  day  later  they  asked  leave  to  make 
the  motion.  The  court  ruled  that  the  motion  should  be  made  at  the 
conclusion  of  the  testimony,  and  remarked : 

"If  there  is  any  matter  as  to  which  yon  think  there  is  no  evidence  at  all  in, 
;roii  need  introduce  no  evidence  in  regard  to  it" 

At  the  conclusion  of  the  testimony  the  motion  was  made  to  dismiss  as 
to  all  the  counts,  on  the  ground  that  there  was  no  evidence  in  the  record 
to  show  that  the  certificates  contemplated  by  Exclusion  Act  May  6,  1892, 
c.  60,  27  Stat.  25  [U.  S.  Comp.  St.  1901,  p.  1319],  had  ever  been  issued 
by  the  plaintiff  in  error.  This  motion  was  overruled.  We  discern  no 
ground  for  saying  that  the  court  erred  in  denying  permission  to  present 
the  motion  at  the  time  when  the  offer  was  made.  At  that  time  a  con- 
siderable portion  of  the  evidence  for  the  defense  had  been  taken.  It 
is  argued  that  the  refusal  of  the  court  to  entertain  the  motion  when  it 
was  first  proposed  to  be  made  forced  the  plaintiff  in  error  to  go  into 
his  defense  as  to  all  the  counts  and  permitted  the  defendant  in  error  in 
rebuttal  to  fortify  its  case.  It  is  a  sufficient  answer  to  this  to  say  that 
the  trial  court  was  vested  with  discretion  as  to  the  order  of  proof  and 
the  conduct  of  the  trial,  and  no  prejudice  to  the  plaintiff  in  error  can 
be  seen  to  have  resulted  from  the  refusal  to  entertain  the  motion,  at  the 
time  when  it  was  first  proposed. 

The  plaintiff  in  error  presents  numerous  assignments  of  error  as 
to  portions  of  the  charge  to  the  jury  and  the  refusal  of  the  court  to  ^ve 
certain  requested  instructions.  We  are  without  power  to  enter  into 
a  consideration  of  these  questions,  for  the  reason  that  the  record  shows 
that  no  exception  whatever  was  taken  either  to  the  charge  given  or 
to  the  refusal  of  the  court  to  give  the  requested  instructions. 

It. is  said  that  the  court  erred  in  admitting  in  evidence  certain  testi- 
mony of  the  witness  Sam  Bat  Sam.*  He  testified  that  he  first  came  to 
the  United  States  by  way  of  Mexico ;  that  at  Deming  he  had  three 
photographs  taken  and  gave  them  to  a  white  man,  and  a  month  later 
received  from  Toy  Man  Sing,  of  San  Francisco,  a  duplicate  certifi- 
cate of  residence,  and  he  identified  that  certificate  as  the  one  which 
was  presented  to  him  by  the  district  attorney.  To  the  question  whether 
Toy  Man  Sing  sent  him  a  letter,  objection  was  made,  and  was 
overruled.    The  answer  was : 

"Yes,  sir;  he  did,  but  I  did  not  retain  this  letter.    I  cast  it  aside.* 

He  fuBther  testified  that  he  paid  $100  for  the  certificate.  He  was 
then  asked  what  were  the  instructions  in  Toy  Man  Sing's  letter. 
The  court  permitted  the  question  to  be  asked  on  the  promise  of  the 
district  attorney  to  connect  the  plaintiff  in  error  with  Toy  Man  Sing. 
But,  when  the  witness  said  that  the  white  man  showed  him  a  letter 
from  Toy  Man  Sing  "saying  there  was  a  black  man,"  the  court  in- 
terposed, and  the  witness  proceeded  no  further.  It  is  urged  that  the 
evidence  so  admitted  was  incompetent  and  hurtful,  and  that  no  con- 
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nection  was  ever  shown  between  the  plaintiff  in  error  and  Toy  Man 
Sing  or  Sam  Bat  Sam.  But  the  evidence  shows  that  the  plaintiff  in 
error  was  a  deputy  collector  of  internal  revenue  at  San  Francisco, 
and  had  the  exclusive  charge  of  the  issuance  of  duplicate  certificates 
of  residence  to  Chinese,  and  that  every  forged  or  fraudulent  certifi- 
cate introduced  in  the  case  was  in  his  handwriting  and  attested  by 
his  signature.  One  witness  testified  that  shortly  before  the  plaintiff 
in  error  left  San  Francisco  Toy  Man  Sing  came  almost  daily  to  the 
office  of  the  collector,  where  he  had  conversations  with  the  plaintiff 
in  error ;  that  he  came  there  so  often  that  it  became  suspicious ;  that 
he  had  seen  the  plaintiff  in  error  at  Toy  Man  Sing's  place  of  business 
on  three  occasions  during  business  hours  of  the  day ;  and  that  one  of 
these  occasions  was  but  a  day  or  two  before  the  plaintiff  in  error 
left.  In  view  of  that  evidence  we  can  see  no  error  in  the  ruling  of 
the  court  as  to  Sam  Bat  Sam's  testimony.  Three  Chinese  testified 
that  thev  were  not  entitled  to  certificates,  not  having  been  within  the 
United  States  at  the  time  of  registration ;  that  they  paid  $100  each  for 
the  fraudulent  certificates,  all  of  which  were  shown  to  be  in  the  hand- 
writing of  the  plaintiff  in  error ;  and  two  of  these  witnesses  dealt  with 
Toy  Man  Sing,  and  sent  him  money  in  payment  for  the  certificates. 
It  was  clearly  proper  to  show  that  Toy  Man  Sing  frequently  visited 
the  office  of  the  plaintiff  in  error,  and  that  the  latter  had  visited  his 
store  in  Chinatown.  The  testimony  as  to  the  contents  of  the  letters 
of  instructions  from  Toy  Man  Sing  to  Sam  Bat  Sam  and  Yee  To 
You  was  by  the  court  excluded  from  the  evidence,  and  all  the  evi- 
dence concerning  declarations  and  acts  of  Toy  Man  Sing  with  refer- 
ence to  Sam  Bat  Sam  was  struck  out  by  the  court. 

Complaint  is  made  that  the  departure  of  Toy  Man  Sing  from  San 
Francisco  to  China  was  termed  flight  by  the  prosecution,  but  the 
record  does  not  justify  that  criticism.  A  witness  was  asked  when 
was  the  last  time  he  saw  Toy  Man  Sing  in  the  city,  and  answered 
that: 

'*It  was  In  the  month  of  June,  1902.  I  have  never  seen  him  since.  He  is 
not  here.    He  is  in  China." 

The  point  is  made  that  there  was  error  in  admitting  the  testimony 
of  the  witness  Thomas  that  Toy  Man  Sing  called  on  several  occasions 
at  the  office  of  the  collector  of  internal  revenue  for  the  certificate  of 
one  Lung  Duck,  and  in  admitting  documents  in  evidence  relating 
to  that  certificate.  If  there  were  error  in  the  admission  of  this  evi- 
dence, it  was  cured  at  the  close  of  the  testimony  in  the  case,  when 
the  court  specifically  struck  it  all  out. 

It  is  contended  that  the  Ho  Quang  photograph  found  in  the  store 
of  Toy  Man  Sing  was  improperly  admitted  in  evidence,  for  the  rea- 
son that  it  was  evidence  of  an  act  of  a  co-conspirator  after  the  con- 
spiracy had  come  to  an  end.  This  contention  cannot  be  sustained. 
The  Ho  Quang  certificate  was  the  subject  of  the  twenty-fourth 
count  of  the  indictment.  That  certificate,  like  the  others,  was  in 
the  handwriting  of  the  plaintiff  in  error.  The  photograph  on  the 
certificate,  which  was  the  same  as  the  photograph  found  in  the  store 
of  Toy  Man  Sing,  did  not  agree  with  the  original  photograph  on  the 
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certificate  in  lieu  of  which  it  purported  to  have  been  issued,  and  was 
not  the  photograph  of  the  person  described  therein.  Evidence  had 
been  adduced  tending  to  connect  Toy  Man  Sing  with  the  plaintiflF  in 
error,  and  the  fact  that  the  photograph  of  Ho  Quang  was  found  in 
the  store  of  Toy  Man  Sing,  where  the  plaintiff  in  error  had  been 
seen  shortly  before  the  departure  of  Toy  Man  Sing  from  San  Francis- 
co, made  the  evidence  competent  and  material.  It  was  not  in  any 
sense  evidence  of  an  act  of  a  co-conspirator  after  the  termination  of 
the  conspiracy.  It  was  an  act  which  must  have  been  done  at  the 
same  time  with  other  acts  with  which  the  plaintiff  in  error  was  char- 
ged. 

Error  is  assigned  to  the  admission  of  27  other  alleged  forged  and 
fraudulent  certificates  not  mentioned  in  the  indictment,  and  counsel 
for  the  plaintiff  in  error  cite  authorities  which  state  the  rule  to  be  that 
evidence  of  the  commission  of  other  offenses  not  connected  with  the  of- 
fense charged  may  not  be  admitted  against  the  defendant.  It  is  true 
that  the  prosecution  cannot  prove  against  a  defendant  any  crime  not 
alleged  in  the  indictment,  in  aid  of  proof  that  he  is  guilty  of  the  crime 
charged.  But  there  are  certain  well-recognized  exceptions  to  the 
rule,  and  one  is  that  evidence  of  other  crimes  is  competent  to  prove 
the  specific  crime  charged,  when  it  tends  to  show  the  intent.  It  is 
well  settled  that,  in  cases  of  alleged  forgery  of  checks  and  other  in- 
struments, evidence  is  admissible  to  show  that,  at  or  near  the  time 
of  the  e:^ecution  of  the  instrument  alleged  to  have  been  forged  or 
uttered,  the  defendant  forged  or  uttered  or  had  in  his  possession 
similar  forged  instruments.  Wood  v.  United  States,  16  Pet  342. 
10  L.  Ed.  987 ;  United  States  v.  Snyder  (C.  C.)  14  Fed.  554 ;  United 
States  V.  Kenney  (C.  C.)  90  Fed.  257 ;  Packer  v.  United  States,  106 
Fed.  906,  46  C.  C.  A.  35 ;  Commonwealth  v.  Russell,  166  Mass.  196, 
30  N.  E.  763.  There  was  no  error,  therefore,  in  the  admission  of 
the  other  forged  and  fraudulent  duplicate  certificates. 

It  is  contended  that  the  court  erred  in  admitting  evidence  to  show 
that  the  signatures  "John  C.  Lynch"  in  red  ink  and  black  ink  on  the 
duplicate  certificates  mentioned  in  counts  16  to  24,  inclusive,  were 
forgeries,  for  the  reason  that  the  indictment  charges  that  said  cer- 
tificates are  false  and  fraudulent,  and  sets  out  wherein  they  are  false 
and  fraudulent,  and  therefore  the  proof  should  have  been  limited 
to  the  allegations  of  the  indictment.  It  is  argued  that,  since  the  in- 
dictment did  not  charge  that  the  certificates  were  forged,  the  plain- 
tiff in  error  was  not  notified  that  the  government  would  undertake 
to  prove  that  they  were  forged  by  him.  It  is  contended,  further,  that 
the  duplicate  certificates  of  residence  admitted  in  evidence  are  not 
the  duplicates  contemplated  by  the  statute,  and  are  therefore  incom- 
petent to  prove  a  violation  of  the  act  of  May  5,  1892,  for  the  reason 
that  the  original  certificates  are  signed  by  O.  M.  Welburn,  then  the 
collector,  or  by  one  of  his  deputies,  while  the  so-called  duplicates  are 
signed  in  the  name  of  John  C.  Lynch.  In  other  words,  the  argument 
is  that  the  word  "duplicate"  in  the  statute  is  used  as  synonymous 
with  the  words  "a  true  copy."  Turning  to  the  language  of  the  in- 
dictment, we  find  that  it  charges  in  the  several  counts  that  the  plain- 
tiff in  error  did,  with  intent  to  defraud,  unlawfully  utter,  publish,  and 
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pass  as  true  and  genuine,  a  certain  false  and  fraudulent  duplicate 
certificate  of  residence,  purporting  to  be  what  is  commonly  known 
and  described  as  a  duplicate  certificate  of  residence,  etc.,  and  that 
the  plaintiff  in  error  well  knew  that  said  false  and  fraudulent  certifi- 
cate of  residence  was  not  a  certificate  of  residence  issued  by  the  col- 
lector of  internal  revenue  of  the  United  States  in  and  for  the  First 
district  of  California.  The  plaintiff  in  error  being  thus  charged  with 
knowledge  that  the  fraudulent  certificate  was  not  issued  by  the  col- 
lector, there  can  be  no  doubt  that  evidence 'was  properly  admitted 
to  show  that  the  signature  attached  to  the  same  was  not  the  true 
and  genuine  signature  of  the  then  collector,  but  was  forged  by  him- 
self; and  this,  irrespective  of  the  fact  that  the  indictment  did  not 
directly  charge  him  with  the  forgery.  Nor  does  the  law  require  that 
the  duplicate  certificate  shall  be  an  exact  copy  of  the  original  as  to 
the  signature  of  the  collector.  Act  May  5,  1892,  c.  60,  §  7,  27  Stat. 
26  [U.  S.  Comp.  St.  1901,  p.  1321],  provides  that  the  Secretary  of  the 
Treasury  shall  make  such  rules  and  regulations  as  may  be  necessary 
for  the  eflScient  execution  of  the  act,  and  that  he  shall  make  such  pro- 
visions that  certificates  may  be  procured  in  localities  convenient  to 
the  applicants.  Act  May  5,  1892,  c.  60,  «  6,  27  Stat.  26  [U.  S.  Comp. 
St.  1901,  p.  1320],  prescribes  the  manner  of  procuring  duplicates  by 
those  who  have  lost  the  originals.  The  forms  of  the  certificates  were 
prescribed  by  the  Secretary,  and  the  duplicate  certificates,  under  the 
rules  and  regulations,  were  properly  signed  by  the  collector,  who  was 
authorized  to  issue  the  same.  They  could  not  be  signed  by  any  oth- 
er. They  are  none  the  less  the  duplicate  certificates  contemplated 
by  the  statute,  notwithstanding  the  fact  that  the  name  of  the  col- 
lector on  the  duplicates  may  not  be  the  name  of  the  collector  whose 
name  appeared  upon  the  original  certificate  and  whose  term  of  office 
had  expired. 

Error  is  assigned  to  the  admission  in  evidence  of  certain  corre- 
spondence which  passed  between  the  collector's  office  and  certain 
officers  of  the  government  at  El  Paso,  Texas,  in  regard  to  some  of 
the  duplicate  certificates  which  were  alleged  to  have  been  forged. 
There  was,  first,  a  letter  to  the  collector  from  a  Chinese  inspector, 
inquiring  as  to  the  genuineness  of  the  signature  of  John  C.  Lynch 
to  the  duplicate  certificate  issued  to  Yee  To  You.  A  photographic 
copy  of  the  signature  accompanied  the  letter.  The  letter  was  not 
brought  to  the  attention  of  the  collector,  but  the  plaintiff  in  error 
answered  it,  signed  the  name  of  John  C.  Lynch  to  the  answer,  and 
stated  therein  that  the  signature  inquired  about  was  genuine.  Fol- 
lowing this  was  a  letter  from  the  assistant  United  States  district  at- 
torney at  El  Paso  to  the  collector,  requesting  him  to  send  there 
the  volume  containing  the  original  certificate.  This  letter  was  re- 
ceived by  the  collector,  and  he  testified  that  he  directed  the  plaintiff 
in  error  to  answer  it  and  comply  with  the  request.  This  answer  was 
prepared  by  the  plaintiff  in  error,  signed  by  the  collector,  and  mailed. 
The  collector  testified  that  he  directed  the  plaintiff  in  error  to  send 
the  volume  to  El  Paso,  but  that  two  weeks  later  he  found  it  hidden 
away  in  the  file  room.    This  evidence  was  clearly  competent  to  show 
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the  guilty  knowledge  and  purpose  of  the  plaintiff  in  error,  and  there 
can  be  no  question  that  it  was  properly  admitted. 

Error  is  assigned  to  what  is  designated  improper  conduct  on  the 
part  of  the  district  attorney,  by  which  the  plaintiff  in  error  was  de- 
prived of  a  fair  and  impartial  trial.  This  assignment  refers  in  part 
to  several  offers  of  improper  evidence  on  the  part  of  the  district  at- 
torney, which  evidence  was  excluded  by  the  court,  and  in  part  to 
certain  language  addressed  by  the  district  attorney  to  the  plaintiff  in 
error  while  the  latter  "was  upon  the  witness  stand.  It  is  not  every 
proffer  of  improper  testimony  that  will  justify  a  charge  of  miscon- 
duct on  the  part  of  counsel.  The  only  instance  of  improper  conduct 
on  the  part  of  the  district  attorney  which  we  find  in  the  record  oc- 
curred when  the  plaintiff  in  error  had  testified  that  the  district  at- 
torney had  taken  good  care  that  he  should  not  have  a  chance  to  in- 
«)ect  certain  documents  concerning  which  he  was  being  interrogated. 
To  this  the  district  attorney  replied  that  the  witness  had  deliberately 
falsified  matters .    The  court  very  properly  interposed,  and  said : 

"Tou  have  no  right  to  say  that  to  a  witness  upon  the  stand,  no  matter  wheth- 
er he  is  the  defendant  or  not*' 

No  exception  was  taken  to  the  language  of  the  district  attorney 
on  this  occasion,  and  no  request  was  made  to  the  court  to  instruct 
the  jury  in  regard  to  the  same.  We  think  that  the  remarks  of  the 
court  at  the  time  sufficiently  cured  the  error. 

It  is  urged  that  the  trial  court  erred  in  excluding  testimony  offered 
to  impeach  B.  M.  Thomas  and  John  C.  Lynch,  witnesses  for  the 
government.  On  the  cross-examination  of  Thomas  he  was  asked 
the  following  question  as  to  declarations  made  by  him  to  the  wife 
of  the  plaintiff  in  error :  **And  you  said  to  her  that  you  knew,  and 
that  Lynch  knew,  he  (Lynch)  had  signed  every  one  of  these  certifi- 
cates, didn't  you  ?"  to  which  the  witness  replied,  "I  did  not."  When 
counsel  for  the  plaintiff  in  error  thereafter  inquired  of  the  wife  of  the 
plaintiff  in  error  whether  Thomas  had  made  such  declaration,  an  ob- 
jection to  the  evidence  was  sustained  by  the  court,  on  the  ground 
that  it  was  an  attempt  to  impeach  the  witness  Thomas  on  a  collateral 
matter.  He  had  not  testified  as  to  the  signatures  to  the  certificates 
or  the  handwriting  thereof.  He  had  testified  that  the  body  of  the 
certificates  was  in  the  handwriting  of  the  plaintiff  in  error,  and  that 
fact  is  not  disputed.  The  evidence  as  to  which  the  said  witness  was 
sought  to  be  impeached  was  not  relevant  to  any  testimony  of  his 
as  to  any  issue  in  the  case ;  nor  was  the  fact  which  was  so  sought  to 
be  proven  a  fact  which  would  tend  to  discredit  the  witness  by  show- 
ing bias,  hostile  feeling,  or  corrupt  motive.  The  general  rule  was 
therefore  applicable.    The  test  question  is : 

*'Ck>uld  the  fact  as  to  which  the  prior  self-contradiction  Is  predicated  have 
been  shown  in  evidence  for  any  purpose  independently  of  the  self-contradic- 
tion?*'   Wigmore  on  Evidence,  f  1020,  and  cases  there  cited. 

These  observations  concerning  the  attempt  to  impeach  the  wit- 
ness Thomas  are  applicable  to  the  attempt  to  impeach  Lynch,  and  we 
find  no  error  in  the  rulings  of  the  trial  court  in  excluding  the  offered 
impeaching  testimony. 
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Error  is  assigned  to  the  language  of  the  court  concerning  the  ex- 
amination of  the  witness  Lynch  after  he  had  testified  that  the  signa- 
tures of  his  name  to  the  certificate  were  forgeries.  He  was  asked 
by  the  district  attorney  to  state  what  chief  mark  or  feature  of  the 
signatures  led  him  to  so  testify.  No  objection  was  made  to  the 
question,  but  the  court  said : 

"I  don't  think,  in  a  matter  of  that  kind,  you  have  any  rlsrht  to  cross-examine 
your  own  witness.  •  *  •  A  person  knows  his  own  signature,  and  he  may 
not  be  able  to  describe  the  different  characteristics  of  it" 

We  are  precluded  from  reviewing  these  remarks  of  the  court,  for 
the  reason  that  no  objection  was  made,  and  no  exception  was  re- 
served to  them. 

There  are  other  assignments  of  error  which  we  have  carefully  con- 
sidered.   We  find  no  reversible  error  in  any  of  them. 

The  judgment  is  affirmed. 


DALTON  et  al.  r.  MOORB  et  aL 
(Circuit  Court  of  Appeals,  Ninth  Circuit    October  le,  1005.) 

No.  l,116w 

1.  Warr  ov  Ebbob-^Incomflete  Rscobd. 

It  Is  the  duty  of  counsel  for  a  plaintiff  In  error  to  furnish  fh\a  Circuit 
Court  of  Appeals  with  a  full  and  coinplete  transcript  of  the  record  as 
described  in  the  certificate  to  the  bill  of  exceptions,  including  exhibits, 
or  with  the  stipulation  of  opposing  counsel  waiving  any  part  which  Is 
omitted. 

2.  TitiAL->lN8TRUcnoNS-— Time  fob  Objections  and  Exceptions. 

Where  a  case  was  submitted  to  the  Jury  but  two  hours  before  the  ex- 
piration of  the  term  by  limitation,  and  the  court  refused  to  detain  the 
jury  to  give  a  party  time  to  reduce  his  objections  to  the  instructions  to 
writing  and  present  the  same,  but  gave  him  permission  to  present  them 
within  a  reasonable  time  after  the  Jury  had  retired,  which  was  done,  the 
fact  that  the  objections  were  not  taken  before  the  Jury  retired  does  not 
deprive  such  party  of  the  benefit  thereof. 

8.  Pasties — Reinstatement — Waives   of  Objection. 

Where  a  plaintiff,  who  had  been  stricken  from  the  complaint  on  .de- 
murrer for  misjoinder,  was  permitted  to  be  reinstated  on  the  trial,  and 
his  name  appeared  in  the  title  of  the  action  in  the  verdict,  the  failure 
of  defendant  to  object  at  the  time  of  such  reinstatement  was  a  waiver 
of  any  objection  to  such  action,  and  cannot  be  urged  as  ground  for  re- 
versal of  the  Judgment 

4.  Mines  and  Minerals — Flooding  of  Mining  Claim — Measube  of  Damages. 
The  measure  of  damages  recoverable  for  the  flooding  of  a  mining  claim, 
preventing  work  thereon  by  plaintiffs,  who  were  lessees  engaged  in  work- 
ing the  same.  Is  not  the  amount  expended  by  them  for  machinery  and 
other  equipment  for  prosecuting  the  work,  but  the  value  of  the  use  of 
the  claim  during  the  time  the  work  was  prevented. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84,  Cent  Dig.  Mines  and 
Minerals,  S  247.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First  Di- 
vision of  the  District  of  Alaska. 

This  action  was  brought  by  the  defendants  in  error  (plaintiffs  below)  on 
November  7$  1903,  to  recover  damages  in  the  sum  of  |53,000  from  the  plain* 
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tiffs  in  error  (defendants  below),  alleged  to  have  resulted  from  the  flooding 
of  the  mining  ground  of  the  plaintiffs  by  the  unlawful  erection  of  a  dam  by  the 
defendants.  It  appears  from  the  pleadings  that  W.  A.  Mix  and  T.  D.  Stewart 
were  the  owners  of  two  placer  mining  claims,  known  as  the  "Jenlts  Fraction" 
and  "No.  1  Above  Discovery,"  on  Porcupine  creek,  in  Alaska,  and  on  Septem- 
ber 8,  1900,  leased  the  Jenks  Fraction  claim,  and  so  much  of  the  adjoining 
No.  1  Above  Discovery  claim  as  was  necessary  to  make  a  total  length  of  000 
feet  along  the  creek,  to  F.  F.  Clark  and  John  BIglow,  for  a  period  of  a 
little  over  three  years,  until  December  81,  1903.  By  the  terms  of  this  lease 
Clark  and  Biglow  were  to  commence  mining  work  upon  the  creek  bed  and 
low  bars  as  soon  as  practicable,  and  continue  such  work  during  the  mining 
season,  in  such  manner  as  they  should  deem  best  They  were  to  make  proper 
clean-ups,  and  to  give  notice  of  the  same  to  the  lessors  when  the  gold  was 
taken  from  the  upper  400  feet  of  the  ground  leased.  30  per  cent  of  the  gross 
proceeds  of  this  portion  to  be  paid  as  royalty  to  the  lessors,  while  the  gold 
taken  from  the  lower  200  feet  was  to  be  entirely  retained  by  the  lessees. 
The  lessees  were  also  to  deliver  water,  by  ditch  or  flume,  to  the  lessors  at  a 
designated  point  In  sufficient  quantity  to  supply  a  No.  2  Giant  The  lessors 
reserved  the  right  to  dump  tailings  in  the  flume  or  creek  running  through  the 
mining  claims,  but  in  such  manner  as  that  they  would  be  fully  carried  off 
by  the  water,  and  would  In  no  way  Interfere  with  the  working  of  the  claims 
by  the  lessees.  On  October  5,  1900,  the  lessees,  Clark  and  Biglow,  entered 
into  a  contract  with  the  plaintiffs  I.  H.  Moore  and  L.  S.  Kellar,  by  which  the 
plaintiffs  agreed  to  advance  money  to  Install  a  mining  plant  on  said  leased 
ground  to  the  extent  of  $12,000,  and  to  become  responsible  to  Clark  and 
Biglow  for  the  performance  of  their  covenants  and  agreements  under  their 
!ease  aforesaid,  and  in  consideration  therefor  were  to  receive  one-third  of  the 
net  profits  from  the  working  of  the  property  under  the  terms  of  the  lease, 
the  first  money  received  over  and  above  the  running  expenses  to  be  turned 
over  to  the  plaintiffs  until  they  should  be  reimbursed  for  the  moneys  ad- 
vanced by  them.  If  the  cost  of  Installing  the  plant  should  exceed  $12,000, 
one-third  of  the  excess  was  to  be  paid  by  the  plaintiffs  and  two-thirds  by 
(*lark  and  Biglow.  In  this  contract  it  was  stipulated  that  certain  specified 
machinery  should  be  Installed,  and  a  flume,  not  less  than  four  feet  in  width 
and  three  feet  in  depth,  should  be  constructed  to  convey  the  water  from 
McKinley  creek  to  the  leased  ground,  and  that  said  flume  and  other  prop- 
erty pertaining  to  the  contract  should  become  the  Joint  property  of  the 
parties  to  the  contract  This  contract  was  thereafter  ratified  by  the  lessors. 
Mix  and  Stewart  In  October,  1901,  Biglow  assigned  all  his  rights  under  the 
said  lease  to  the  plaintiffs,  and  in  June,  1902,  Clark  did  the  same.  Between 
October  5,  1900,  and  June  1,  1902,  the  plaintiffs  placed  upon  said  leased 
ground  the  necessary  mining  machinery,  buildings,  elevators,  etc.,  for  opera- 
tion thereof,  at  an  alleged  expense  of  $27,000. 

The  defendants  were  the  owners  of  and  operating  a  mining  claim  im- 
mediately below  the  Jenks  Fraction  claim,  known  as  Discovery  claim,  on 
Porcupine  creek,  which  creek  ran  through  and  across  the  property  leased  by 
the  plaintiffs  and  the  property  of  the  defendants.  After  the  water  of  this 
creek  was  diverted  by  the  mines,  flumes,  and  water  pipes  of  the  plaintiffs, 
it  was  returned  to  the  bed  of  said  creek  for  the  use  of  the  defendants  in  the 
operation  of  their  mining  properties.  In  May,  1902,  the  defendants  built  a 
dam  in  said  creek  on  their  claim,  Just  below  the  lower  boundary  of  the  Jenks 
Fraction  claim.  It  is  alleged  that  this  dam  crossed  the  creek  from  bank  to 
bank,  and  was  constructed  so  carelessly  that  it  served  as  an  obstructl(Hi  in 
the  stream,  and  prevented  the  water  from  flowing  through  the  channel  thereof, 
and  that  this  dam  was  placed  in  the  creek  against  the  plaintiffs*  protest  and 
that  defendants  knew  it  would  cause  damage  to  plaintiffs.  It  is  alleged  that 
the  dam  caused  the  water  to  back  up  and  Inundate  the  premises  of  the  plain- 
tiffs, filling  with  water  a  pit  which  plaintiffs  had  dug;  that  plaintiffs  notified 
defendants  of  these  facts,  and  defendants  promised  that,  as  soon  as  plain- 
tiffs were  ready  to  begin  operations,  they  would  remove  the  dam  or  alter  its 
construction  so  that  it  would  not  inundate  or  submerge  plaintiffs*  property; 
that  by  reason  of  these  promises  the  plaintiffs  finished  their  plant  and  on 
June  10,  1902,  commenced  operations  and  proceeded  to  pump  the  water  out 
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of  the  pit,  nslng  their  pnmps  and  elerators  and  a  large  number  of  men,  nntU- 
June  ^  1902,  but  found  that  nothing  benefldal  could  be  accomplished,  be- 
cause of  the  time  and  attention  needed  In  keeping  the  premises  clear  of 
water;  that  on  said  June  22,  1902,  tthe  dam  was  partially  removed  and  the 
obstruction  to  the  water  overcome  by  reason  thereof,  and  defendants  promised 
to  leave  the  same  out  It  Is  alleged  that  plaintiffs  then  proceeded  to  put 
their  premises  into  condition  lor  mining,  removing  debris  and  deposit  caused 
by  the  backing  up  of  the  water,  and  continued  their  work  until  July  8,  1902,. 
when  the  defendants  again  caused  the  water  to  be  backed  up  upon  and  to 
submerge  the  premises  of  the  plaintiffs,  and  fill  the  pit  In  which  plaintiffs 
were  working ;  that  between  July  8  and  August  5,  1902,  plaintiffs  continued 
their  efforts  to  mine,  relying  upon  the  assurances  of  defendants  that  they 
would  remove  the  dam,  but  that  such  efforts  were  unavailing  on  account  of 
the  water,  and  the  labor  and  amount  paid  thwefor  was  a  loss  to  plaintiffs; 
that  on  August  10,  1902,  defendants  caused  a  portion  of  the  dam  to  be  re- 
moved, whereby  the  water  lowered  to  some  ezt^it,  but  not  enough  for  plain- 
tiffs to  operate  their  mine,  owing  to  the  debris  £hat  had  gathered  above  the 
dam ;  and  that  between  August  10th  and  2dd  the  plaintiffs  worked  at  pump- 
ing out  the  water  and  clearing  away  debris,  and  on  the  last-mentioned  date 
were  able  to  resume  mining  operations,  continuing  the  same  until  September 
23,  1902,  when  they  were  obliged  to  close  down  their  plant  by  reason  of  the 
snbmer^g  of  their  premises  by  the  backing  up  of  the  water,  caused  by  an 
embankment  which  had  formed  of  the  refuse  matter  coming  down  the  creek 
and  lodging  against  the  remaining  portion  of  the  dam.  It  Is  alleged  that 
theoe  obstructions  have  ever  since  remained  In  said  creek,  causing  the  water 
to  back  up  over  the  plaintiffs'  premises  In  such  manner  as  to  entirely  render 
the  same  valueless  as  mining  property,  and  submerging  the  machinery  and 
Improvements  thereon;  that  the  plaintiffs  have,  by  the  wrongful  and  negli- 
gent acts  of  the  defendants,  been  prevented  from  operating  the  mining  prop- 
erty fo"  the  season  of  1903;  and  that  their  lease  thereof  expires  on  the  81st 
day  of  December,  1903.  It  Is  alleged  that  the  leased  premises  were  rich  in 
gold,  and  could  have  been  very  profitably  worked  by  the  plaintiffs,  had  they 
not  been  prevented  from  so  doing  by  the  wrongful  acts  of  the  defendants. 

A  motion  to  strike  out  certain  paragraphs  of  the  complaint  was  denied, 
and  a  demurrer  to  the  complaint  on  the  ground  of  misjoinder  of  parties  plain- 
tiff was  overruled  by  the  court  below. 

The  defendants,  In  their  answer,  admit  their  ownership  of  Discovery  claim, 
and  the  building  of  the  dam  In  May,  1902,  but  deny  generally  the  other  allega- 
tions oi  the  complaint  As  matter  of  defense,  they  aver  that  tne  dam  built 
by  them  in  no  manner  caused  the  water  of  the  creek  to  flood  any  ground 
claimed  by  plaintiffs,  and  that  It  was  so  built  as  to  raise  the  level  of  the 
water  of  the  creek  only  about  one  foot  above  the  ordinary  level,  with  the 
object  of  causing  the  water  to  flow  into  a  flume  to  be  used  by  the  defendants 
in  mining  operations.  It  is  averred  that  the  flooding  of  the  pit  which  plain- 
tiffs had  sunk  In  the  bed  of  the  said  creek,  and  all  the  damage  resulting  to 
plaintiffs  by  reason  of  the  rise  of  the  waters  of  the  creek,  were  caused  by 
the  plaintiffs'  own  negligence  during  the  prosecution  of  their  work,  by  dis- 
charging their  tailings  into  said  creek  onto  defendants'  claim  at  a  point  im- 
mediately below  the  upper  boundary  thereof  and  about  10  feet  below  plain- 
tiffs' pit  and  that  said  tailings  accumulated  In  the  channel  of  the  stream, 
causing  the  water  to  accumulate  above  such  point  and  said  backwater,  to- 
gether with  the  natural  underground  flow  or  seepage  water  beneath  the  bed  of 
the  stream,  caused  the  flooding  of  the  pit  It  Is  alleged  that  the  flooding  was 
further  contributed  to  by  the  fact  that  the  large  flumes  carrying  water  over 
the  plaintiffs'  premises  were  so  negligently  constructed  as  to  fall  to  hold  the 
waters,  but  the  same  were  released  into  the  channel  of  the  stream  above  the 
pit  and  by  natural  flow  entered  the  same.  It  is  further  alleged  that  after 
plaintiffs'  complaints  to  defendants,  about  August  10,  1902,  an  agreement 
was  had  between  them,  for  the  purpose  of  amicably  settling  theif  differences, 
permitting  plaintiffs  to  continue  to  dump  their  tailings  on  Discovery  claim, 
the  defendants  promising  to  destroy  the  dam  so  as  to  restore  the  flow  of  the 
stream  to  Its  natural  level.  In  consideration  of  which  It  Is  alleged  that  plain- 
tiffs agreed  to  and  did  release  defendants  from  any  and  all  claims  for 
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damages  by  reasop  of  having  erected  said  dam.  It  la  alleged  that  defendanti 
did  then  destroy  the  said  dam  so  as  to  restore  the  flow  of  the  waters  to  their 
natural  level,  and  have  never  since  rebuilt  or  repaired  the  same,  and  that 
plaintiffs  continued  their  efforts  to  successfully  work  the  ground  claimed  by 
them  until  some  time  in  the  n^onth  of  September,  1902,  wnen  they  abandoned 
the  venture,  and  have  not  since  attempted  to  work  the  ground. 

The  trial  of  the  case  resulted  in  a  verdict  in  favor  of  the  plaintiffs  in  the 
sum  of  113,083.06.  Judgment  was  entered  thereupon,  and  the  case  brought 
to  this  court  upon  writ  of  error. 

Malony  &  Cobb  (Alfred  Sutro,  of  counsel),  for  plaintiflFs  in  error. 
John  R.  Winn,  L.  R.  Gillette,  and  X^wis  P.  Shackleford  (Charles 

B.  Marks,  of  counsel),  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

'MORROW,  Circuit  Judge  (after  stating  the  facts).  The  defend- 
ants in  error  interpose  a  preliminary  objection  to  the  transcript  of 
record  in  this  case,  on  the  ground  that  certain  exhibits  introduced  in 
evidence  in  the  court  below,  and  made  a  part  of  the  bill  of  exceptions, 
have  not  been  transmitted  to  this  court.  It  appears  from  the  evidence 
that  these  exhibits  were  *wo  plats  or  charts  showing  the  general  lo- 
cation of  the  claims  owned  by  the  parties  to  the  action  on  Porcupine 
creek,  and  the  flume  and  dam  referred  to  in  the  evidence,  and  a  num- 
ber of  photographs  of  the  premises  taken  at  different  times,  showing 
the  improvements  on  the  grounds  and  the  different  stages  of  the  water 
backed  up  by  the  dam.  The  failure  of  counsel  for  the  plaintiffs  in  er- 
ror to  have  these  exhibits  attached  to  the  record  is  not  satisfactorily 
explained;  and,  while  we  do  not  find  that  they  would  be  of  any  as- 
sistance to  the  court  in  determining  the  questions  of  law  involved 
in  the  assignments  of  error,  this  fact  is  no  excuse.  It  was  the  duty  of  coun- 
sel for  the  plaintiffs  in  error  to  furnish  this  court  with  a  full  and  com- 
plete transcript  of  the  record  as  described  in  the  certificate  to  the  bill 
of  exceptions  or  the  stipulation  of  opposing  counsel  waiving  the  pro- 
duction of  the  exhibits,  and  his  failure  in  this  respect  is  a  sufficient 
cause  for  censure.  But  we  do  not  consider  it  sufficient,  under  the 
circumstances  of  this  case,  to  justify  a  dismissal  of  the  writ  of  error. 

It  is  further  objected  by  the  defendants  in  error  that  this  court  can- 
not consider  the  exceptions  taken  by  the  plaintiffs  in  error  to  the  in- 
structions given  to  the  jury  by  the  lower  court,  for  the  reason  that 
the  exceptions  were  not  taken  until  after  the  jury  had  retired  to  con- 
sider their  verdict ;  citing  the  cases  of  Western  Union  Tel.  Co.  v.  Baker, 
85  Fed.  690,  29  C.  C.  A.  392 ;  Yates  v.  United  States,  90  Fed.  57,  32 

C.  C.  A.  507,  and  Thiede  v.  Utah,  159  U.  S.  622,  16  Sup.  Ct  62,  40  L. 
Ed.  237. 

The  following  proceedings  were  had  with  respect  to  the  instructions 
of  the  court  given  to  the  jury : 

"The  above  and  foregoing  instructions  were  given  to  the  Jury  at  about  10 
o'cloclc  at  night  on  the  last  day  of  the  court,  which  necessarily  expired  at  12 
o'clock  at  night  After  the  instructions  were  read  counsel  for  the  defendants 
came  to  the  court  and  asked  for  time  in  which  to  present  his  obJecti6ns  to 
the  instructions  and  to  reduce  the  same  to  writing.  The  court,  being  of  the 
opinion  that  to  detain  the  Jury  until  such  objections  were  made  would  be 
practically  to  make  the  result  of  the  case  abortive,  permitted  counsel  to  make 
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his  objectloius  and  take  his  exceptions  to  the  Instructions  after  f\x«  Jury 
retired  to  consider  of  their  verdict  and  within  a  reasonable  time.  The  ver- 
dict of  the  jury  was  returned  shortly  before  12  o'clock,  and  defendants  filed 
their  motion  for  a  new  trial,  which  was  continued  for  hearing  until  the  next 
term,  and  court  thereupon  adjourned.  Under  the  statement  of  the  court  as 
above  made  counsel  ndw  presents  his  objections  and  exceptions  to  the  several 
Instructions  as  above  set  forth  as  his  bill  of  exceptions  In  that  behalf,  and 
the  same  Is  allowed  on  this  lOth  day  of  December,  1003,  and  ordered  filed 
and  made  a  part  of  the  record  herein,  over  objections  of  plaintiff." 

The  verdict  of  the  jury  was  returned  and  entered  of  record  Novem- 
ber 28,  1903.  The  objections  and  exceptions  were  allowed  on  Decem- 
ber 10, 1903,  and  filed  December  18, 1903.  A  motion  for  a  new  trial  was 
made  immediately  upon  the  entry  of  the  verdict,  and  was  denied  on  July 
22, 1904.  The  instructions  to  the  jury  were  given  near  the  close  of  the 
term,  and  it  appears  to  have  been  the  opinion  of  the  court  that  the 
case  should  be  concluded  before  the  end  of  the  term  at  midnight,  in 
order  that  the  regularity  of  the  proceedings  should  be  preserved.  To 
accomplish  this  purpose,  the  court,  before  the  case  was  closed,  per- 
mitted counsel  to  take  his  exceptions  afterwards  that  the  jury  might 
take  the  case  without  delay.  The  questions  involved  in  the  instruc- 
tions were  well  understood  by  court  and  counsel,  and  there  was  no 
misunderstanding  as  to  the  instructions  that  were  given  and  refused, 
or  the  exceptions  that  counsel  desired  to  take  thereto.  We  think  the 
plaintiffs  in  error  cannot  be  deprived  of  their  exceptions  to  the  charge 
to  the  jury  by  the  action  of  the  court.  Ah  Lep  v.  Gong  Choy,  13  Or. 
211,  9  Pac.  483. 

It  is  assigned  as  error  that  in  the  complaint  there  was  a  misjoinder 
of  parties  plaintiff — that  Stewart,  the  lessor,  was  joined  with  Moore 
and  Kellar,  lessees,  in  an  action  that  charged  no  injury  to  the  free- 
hold estate.  The  objection  was  taken  by  demurrer,  and  was  sustained 
by  the  court.  Subsequently,  upon  the  trial  and  after  the  conclusion 
of  plaintiffs'  testimony,  counsel  for  plaintiffs  asked  the  court  for  the 
reinstatement  of  Stewart  as  a  party  to  the  cause.  This  motion  was 
probably  based  upon  the  terms  of  the  original  lease  of  Mix  and  Stew- 
art to  Clark  and  Biglow,  under  which  the  lessors  were  to  receive  a 
royalty  of  30  per  cent,  of  the  gross  proceeds  of  gold  taken  or  washed 
from  the  upper  or  south  400  feet  of  the  creek  bed  and  low  bars  there- 
of. But,  however  that  may  be,  the  court  said  in  reply  to  this  motion : 
"Well,  if  you  want  to  put  him  in,  and  there  is  no  objection,  put  him 
in."  There  was  no  objection,  and  while  there  was  no  order  made 
making  him  a  party  to  the  action,  his  name  appears  in  the  title  to  the 
action  in  the  verdict  of  the  jury.  The  failure  of  the  defendants  to 
interpose  an  objection  to  the  reinstatement  of  Stewart  as  a  party  plain- 
tiff was  a  waiver  of  all  objection  to  such  action  by  the  court,  and  can- 
not now  be  made  a  ground  for  the  reversal  of  the  judgment. 

The  next  question  relates  to  the  measure  of  damages.  In  the  com- 
plaint plaintiffs  alleged,  as  one  of  the  elements  of  damages  sustained 
by  the  plaintiffs,  that  between  October  6,  1900,  and  June  1, 1902,  they 
expended  for  improvements,  machinery,  and  for  labor  performed  and 
done  upon  the  leased  premises  the  sum  of  $27,000,  and  that  by  reason 
of  the  wrongful,  careless,  negligent  and  malicious  acts  of  the  defend- 
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ants  the  machinery  and  improvements  placed  upon  the  premises  be- 
came an  entire  loss.  The  defendants  moved  to  strike  out  this  para- 
graph of  the  complaint,  on  the  ground  that  the  matters  and  things 
therein  set  out  were  irrelevant,  immaterial,  and  redundant,  and  that 
the  expenditures  therein  set  out  were  made  before  the  alleged  tort 
by  the  defendants,  and  the  alleged  tort  in  no  wise  caused  or  contribut- 
ed to  the  alleged  expenditures,  and  was  not  shown,  to  have  been  con- 
nected therewith.  The  motion  to  strike  out  was  denied.  This  part 
of  the  complaint  was  also  demurred  to,  and  the  demurrer  overruled. 
In  support  of  the  allegation,  the  plaintiffs  introduced  the  evidence  of 
Dr.  L.  S.  Kellar,  one  of  the  plaintiffs,  whose  evidence  tended  to  show 
that  up  to  June  10,  1902,  the  cost  of  the  machinery  laid  down  upon 
the  ground  was  $12,997.22,  and  the  cost  of  the  labor  in  putting  up  the 
machinery  was  $4,509.  This  witness  also  testified  that  the  cost  of 
labor  in  1901  in  excavating  and  in  putting  in  elevator  and  machin- 
ery was  $8,091.23,  and  that  the  cost  of  labor  from  June  10  to  August 
23,  1902,  was  $1,361.25.  The  aggregate  of  these  several  items  was 
$26,958.70.  The  witness  also  testified  that  at  the  time  of  the  trial 
the  machinery  could  not  be  sold  for  anything,  and  that  it  could  not 
be  moved  to  any  other  place  so  as  to  realize  anything  out  of  it.  This 
evidence  was  admitted  over  the  objections  of  the  defendants.  The 
court  instructed  the  jury  upon  this  feature  of  the  case  as  follows : 

"If  you  are  satisfied  by  the  weight  and  preponderance  of  the  evidence  that 
the  plaintiff  entered  upon  this  mining  enterprise  in  good  faith  and  necessarily 
expended  in  preparing  to  work  their  ground  the  sum  of  $27,000.00,  and  that 
this  money  was  necessarily  expended  in  order  that  the  plaintiff  might  work 
his  ground  successfully  and  get  bis  plant  In  position  for  mining,  and  if  you 
are  further  satisfied  by  the  preponderance  of  the  evidence  that  the  defend- 
ants were  fully  Informed  of  the  nature  and  duration  of  the  mining  license  or 
lease  upon  which  the  plaintiff  has  entered,  and  you  are  further  satisfied  by  a 
preponderance  of  the  evidence  that  the  defendants,  by  the  construction  of 
the  dam  across  the  creek,  and  as  the  immediate  consequence  of  the  construc- 
tion of  said  dam,  flooded  out  the  plaintiffs,  and  made  it  reasonably  impos- 
sible for  them  to  continue  their  work  of  mining,  and  that  they  were  abso- 
lutely prevented  therefrom  up  to  the  determination  of  their  lease  or  license 
by  such  acts  of  defendant,  then  you  should  find  for  the  plaintiff  in  this 
cause.  And.  if  absolutely  prevented  by  the  defendants  from  mining  the 
ground  the  plaintiffs  had  entered  upon  throughout  the  whole  term  of  their 
lease,  the  measure  of  the  plaintiffs'  damages  is  the  necessary  expenditure 
made  in  preparing  for  such  work,  less  the  value  of  the  machinery  and  ap- 
pliances after  thA  wrong  of  which  they  complain  was  committed.  You  are 
further  instructed,  gentlemen  of  the  jury,  that  this  claim  of  damages  and 
this  measure  of  damages  can  only  be  resorted  to  if  you  find  by  the  preponder- 
ance of  the  evidence  that  the  plaintiff  has  been  absolutely  prevented  by  the 
defendants  from  doing  any  work  upon  their  claim  after  the  wrong  complained 
of,  and  that  their  expenditure  lias  become  wholly  lost" 

To  this  instruction  the  defendants  interposed  the  fdllowing  objec- 
tions : 

'*(!)  The  measure  of  damages  given  the  jury  is  not  the  measure  of  damages 
under  the  law  and  the  evidence  in  this  case.  (2)  The  evidence  conclusively 
showed  that  plaintiffs  ^nere  not  absolutely  prevented  from  working  their 
lease  during  the  whole  term  of  their  lease,  but  did  in  fact  work  out  135  feet 
of  the  600  feet  claimed  under  the  lease.  (3)  The  evidence  conclusively  show- 
ed that  the  dam  complained  of  was  entirely  removed  in  August,  1902, 
and  did  not  prevent  or  hinder  plaintiffs  from  working  thereafter.  (4) 
The  term  of  the  lease  mentioned  did  not  expire  till  long  after  this  suit 
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was  brought,  and  until  after  the  trial  hereof.  (6)  Th\a  evidence  was  an- 
disputed  that  the  plaintiffs  bad  extracted  $2,100  In  gold  from  the  135  feet 
of  ground  worked,  and  the  measure  of  damages  given  allowed  the  plaintiffs 
to  recovy^r  the  expenses  of  extracting  said  gold  and  the  value  of  the  gold 
as  a  net  t>roflt'' 

It  is  manifest  that  the  measure  of  damages  here  stated  was  erro* 
neous.    It  does  not  appear  from  tihe  evidence  that  the  backing  up  of  the 
water  onto  plaintiffs'   premises   injured  the  machinery  placed   upon 
the  premises.    The  fact  that  the  machinery  could  not  be  sold  for 
an3rthing  at  the  time  of  the  trial,  and  could  not  be  moved  to  any  other 
place  so  as  to  realize  anything,  had  relation  to  the  situation  of  the 
property,  and  not  to  the  action  of  defendants'  dam.    Its  lack  of  value 
at  that  place  to  others  than  the  plaintiffs  would  have  been  the  same 
if  there  had  been  no  dam.     Its  lack  of  value  to  the  plaintiffs  was  by 
reason  of  the  fact  that  for  a  certain  time  defendants'  dam  backed  up 
the  water  upon  plaintiffs'  claim,  and  during  that  time  they  could  not 
use  the  property.    Suppose  that  the  machinery,  by  reason  of  its  loca- 
tion and  the  difficulty  of  getting  other  machinery  into  that  place,  had 
increased  in  value  in  an  amount  equal  to  any  damages  sustained  by 
the  plaintiffs,  would  that  circumstance  have  deprived  the  plaintiffs 
of  their  right  to  recover  damages  from  the  defendants  for  their  acts 
causing  the  loss  of  the  use  of  this  claim  ?    The  law  stated  by  the  court 
would  have  that  effect.    Again,  suppose  the  claim  itself  was  of  so 
little  value  that  the  plaintiffs,  even  with  their  costly  machinery,  could 
not  work  it  at  any  profit  at  all,  under  the  instructions  complained  of 
the  act  of  the  defendants  in  preventing  plaintiffs  from  working  the 
ground  would  render  the  former  liable  for  the  cost  of  the  machinery. 
This  manifestly  would  be  grossly  unjust,  and  goes  to  show  that  nei- 
ther the  cost  nor  the  value  of  the  machinery  was  the  proper  test  of  the 
plaintiffs'  damages.     On  the  contrary,  the  true  measure  of  damages 
was  the  rental  value  of  the  property  during  the  time  plaintiffs  were 
deprived  of  its  enjoyment.    The  measure  of  damages  is  the  direct 
pecuniary  loss  sustained  by  the  party.    The  damages  to  be  recovered 
must  always  be  the  natural  and  proximate  consequence  of  the  act 
complained  of.    The  fact  that  this  rule  may  be  difficult  of  application 
in  a  given  case  is  not  a  sufficient  objection.     But  it  does  not  appear  to 
be  difficult  of  application  in  this  case.     The  plaintiffs  held  a  lease 
of  the  claim  dated  September  8,  1900,  which  expired  on  December 
31,  1903.     The  term  was  a  little  over  three  years.    The  evidence 
shows  that  plaintiffs  were  ready  to  go  to  work  on  the  claim  on  June 
10,  1902,  but  by  reason  of  the  water  on  the  claim,  backed  up  by  de- 
fendants' dam,  they  did  not  get  to  work  until  August  23,  1902.    They 
worked  the  claim  for  one  month,  or  until  September  23,  1902,  taking 
out  $2,100  in  gold,  at  an  expense  of  about  $1,500,  mining  135  feet  of 
the  600  feet  of  leased  ground.     Had  such  property  no  rental  value 
that  could  be  determined  by  evidence?    We  think  it  had,  and  that 
upon  proper  allegations  in  the  complaint  the  fact  might  have  been 
established  by  evidence.     For  this  erroneous  ruling  with  respect  to 
the  complaint  and  in  the  instructions  to  the  jury,  the  judgment  must 
be  reversed.     The  other  errors  assigned  do  not  call  for  discussion. 
Judgment  reversed,  with  instructions  to  grant  a  new  triaL 
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BRUMBY  T.  JONES  et  ^1. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  2,  1905.) 

No.  1,402. 

Bankbuptct — Bquitt  jTTBiSDicnoN  OF  District  Courts — Plbnaby  Suits. 

The  equity  Jurisdiction  conferred  on  district  courts  by  Bankr.  Act  July 
1,  1808,  c.  541,  80»Stat.  644  [U.  S.  Comp.  St  1901.  p.  3418],  is  limited  to 
matters  connected  with  the  administration  of  bankrupt  estates,  and  such 
court  is  without  general  equity  jurisdiction  to  entertain  a  plenary  suit 
by  a  third  person  to  cancel  the  satisfaction  of  a  mortgage  and  declare  a 
trust  In  mortgaged  property  of  a  bankrupt  which  is  not  in  the  possession 
of  his  trustee,  nor  a  part  of  the  estate  for  distribution,  and  in  which  his 
general  creditors  have  no  interest 

Petition  for  Revision  of  Proceeding  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Georgia,  in  Bankruptcy. 

Mrs.  M.  C.  Jones,  in  her  own  behalf,  and  as  the  next  friend  of  Annie  L. 
Jones  and  J.  P.  Jones,  filed  a  petition  of  intervention  against  John  H.  Wykle, 
as  trustee  in  bankruptcy  of  T.  R.  Jones  and  L.  S.  Mumford,  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Georgia.  The  allega- 
tions of  the  petition  are,  in  substance,  that  on  October  8,  1890,  J.  P.  Jones 
died,  leaving  a  will ;  that  T.  R.  Jones,  the  bankrupt,  accepted  the  nomination 
and  appointment  of  executor  under  eald  will ;  and  that  the  petitioners  are  the 
only  legatees  and  beneficiaries  under  the  will.  On  December  14,  1806,  T.  R. 
Jones  made  and  executed  unto  T.  R.  Jones,  executor  of  the  estate  of  J.  P. 
Jones,  deceased,  a  mortgage  on  a  certain  parcel  of  land  owned  and  occupied 
by  said  T.  R.  Jones  and  family  as  a  homestead,  situated  in  Bartow  county, 
Ga.,  to  secure  a  debt  owed  by  him  to  T.  R.  Jones,  executor  as  aforesaid ;  he 
having  used  the  property  of  the  estate.  On  October  4,  1001,  said  T.  R.  Jones, 
as  executor  of  the  will  of  J.  P.  Jones,  deceased,  caused  to  be  entered  across 
the  face  of  said  mortgage,  in  the  record  book  of  mortgages  in  the  Clerk's  of- 
fice of  the  superior  court  of  Bartow  county,  Ga.,  "Satisfied  and  canceled"; 
that  on  April  2d,  1902,  said  T.  R.  Jones  made  and  executed  to  one  J.  G.  Lowry  • 
a  mortgage  on  the  same  piece  of  land,  which  mortgage  was  subsequently,  in 
1902,  transferred  to  L.  S.  Mumford ;  that  the  sum  for  which  the  said  mortgage 
to  T.  R.  Jones,  executor,  was  given  was  not  paid  at  the  time  said  entry  of  sat- 
isfaction and  cancellation  was  made,  nor  has  any  part  thereof  been  paid  since ; 
that  at  the  time  of  the  cancellation  of  said  mortgage  on  October  4, 1901,  and  at 
the  time  of  making  the  mortgage  to  said  Lowry,  T.  R.  Jones  was  insolvent; 
that  he  was  adjudicated  a  voluntary  bankrupt  on  January  31, 1903,  afid  that  on 
February  27,  1903,  John  H.  Wykle  was  duly  appointed  trustee  for  the  estate 
of  said  bankrupt.  The  prayer  of  the  petition  is  that  the  cancellation  of  the 
mortgage  by  T.  R.  Jones,  as  executor,  be  annulled ;  that  the  mortgage  be  de- 
clared and  decreed  a  first  and  superior  lien  on  said  property;  and  that  the 
property  be  sold  by  the  trustee,  and  the  proceeds  of  said  sale  be  devoted  to 
the  payment  of  the  claims  of  the  petitioners. 

On  June  24,  1903,  John  H.  Wykle,  trustee  of  T.  R.  Jones,  bankrupt,  filed  an 
answer  to  the  said  petition  of  Intervention,  neither  admitting  nor  denying 
the  material  statements  contained  therein,  having  no  personal  knowledge  of 
the  same,  and  stating  that  the  property  described  in  the  said  petition  was 
then  occupied  by  the  family  of  said  T.  R.  Jones,  the  bankrupt;  and  he  prayed 
that  the  same  be  turned  over  to  him  to  be  administered  as  part  of  the  estate 
of  said  bankrupt,  and  that  he  be  instructed  to  hold  the  proceeds  thereof 
until  the  further  order  of  the  court.  On  January  28,  1904,  Mrs.  S.  O.  Brumby 
was  allowed  to  be  made  a  party  defendant  to  said  petition,  instead  of  L.  S. 
Mumford.  On  January  29,  1904,  said  S.  O.  Brumby  filed  a  plea  to  the 
Jurisdiction  of  the  court,  which  plea  was  overruled.  She  then  filed  general 
and  special  demurrers  to  the  petition,  which  were  likewise  overruled.  Where- 
upon said  defendant,  Brumby,  filed  an  answer  to  the  petition,  averring  that, 
for  want  of  sufiicient  information,  she  could  neither  admit  nor  deny  the 
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allegations  thereof,  and  prayed  that  the  petitioners  be  held  to  strict  proof 
of  the  same.  Further  answering,  she  alleged  that  the  mortgage  referred  to 
in  the  petition  as  having  been  transferred  to  L.  S.  Mumford  was  on  October 
9,  1903,  transferred  by  said  Mumford  to  J.  G.  Lowry,  and  on  the  same  date 
waa  transferred  by  said  Lowry  to  her.  Subsequent  to  the  filing  of  the 
answer  of  John  H.  Wykle  of  June  24,  1903,  and  some  time  subsequent  to 
December  14,  1903,  said  John  H.  Wykle,  trustee,  filed  a  further  answer, 
stating  that,  as  trustee  and  representing  the  unsecured  creditors,  he  dis- 
claimed any  interest  in  the  matters  Involved  in  the  contentions  of  the 
parties  as  contained  in  said  petition,  further  than  to  carry  out  the  direction 
and  order  of  the  court  in  the  premises. 

It  appears  from  the  record  that  T.  R  Jones  was  named  and  appointed 
as  executor  of  the  will  of  J.  P.  Jones,  deceased,  to  act  without  bond,  and  to 
settle  with  the  beneficiaries  under  the  will  when  the  youngest  child  reached 
the  age  of  21  years,  which,  it  appears,  would  be  in  October,  1909.  It  also 
appears  that  on  December  14,  1896,  the  date  of  the  mortgage  made  by  T.  R. 
Jones  to  T.  R.  Jones,  executor,  there  was  a  balance  on  hand  due  the  estate 
of  J.  P.  Jones,  deceased,  of  $7,097.76,  and  that  on  February  17,  1903,  about 
15  days  before  the  filing  of  the  original  petition  herein,  the  balance  on  hand 
due  said  estate  had  be^n  reduced  to  $5,794,  as  shown  by  the  returns  of  said 
T.  R.  Jones,  as  executor,  to  the  ordinary  of  the  county,  and  that  during  the 
interim  said  executor  provided  for  the  maintenance  and  support  of  the 
family  of  the  deceased  out  of  the  funds  of  the  estate.  The  returns  made  by 
said  executor  to  the  ordinary,  from  time  to  time,  show  that  he  charged  him- 
self, in  his  accounts,  with  Interest  on  the  amount  of  the  balance  in  his  hands 
due  the  estate.  It  further  appears  that  at  the  time  T.  R.  Jones  made  the 
mortgage  to  himself,  as  executor  of  the  estate  of  J.  P.  Jones,  deceased,  there 
were  Judgments  coming  against  him,  and  he  made  the  mortgage  to  enable 
Mm  to  go  on  and  make  money  to  pay  off  the  Judgments  and  not  have  his 
home  sold;  that  he  subsequently  paid  ott  the  Judgments  and  canceled  said 
mortgage;  that  said  Jones  deposited  the  mortgage  in  the  proper  office  for 
record,  and  the  same  was  duly  recorded,  after  which  he  repossessed  himself 
of  it,  and  has  since  retained  it  in  his  possession. 

On  May  13,  1904,  the  following  order  was  made  and  entered  by  the  Dis- 
trict Court:  "First.  That  the  cancellation  by  T.  R.  Jones,  executor,  dated 
October  14,  1901,  of  the  mortgage  dated  December  14,  1896,  given  by  T.  R. 
Jones  to  T.  R.  Jones,  executor,  be  and  the  same  is  hereby,  annulled.  Second. 
It  is  further  ordered,  adjudged,  and  decreed  that  the  said  mortgage  given  by 
T.  R.  Jones  to  T.  R.  Jones,  executor,  dated  December  14,  1896,  recorded  in 
Book  M  of  Mortgages,  p.  233,  in  the  office  of  the  clerk  of  the  superior  court 
of  Bartow  county,  Ga.,  is  hereby  held,  declared,  and  decreed  to  be  the  best, 
first,  and  superior  lien  and  mortgage  on  and  covering  the  property  in  said 
mortgage  described.  And  it  is  decreed  that  the  above-described  mortgage 
be,  and  the  same  is,  superior  to  the  mortgage  now  held  by  Mrs.  S.  O. 
Brumby,  defendant,  in  this  Intervention,  and  covering  this  same  property. 
Third.  It  is  furthermore  ordered,  adjudged,  and  decreed  that  the  amount 
of  said  mortgage  is  $5,794,  principal,  and  $557.58,  interest  to  date,  at  the 
rate  of  7  per  cent  per  annum.  Fourth.  It  is  furthermore  ordered,  adjudged, 
and  decreed  that  the  property  by  said  mortgage  covered  be  sold  to  the 
highest  bidder,  free  from  incumbrance,  on  the  first  Tuesday  in  July,  1904, 
by  John  H.  Wykle,  trustee,  at  public  sale,  after  notice  published  once  a 
^eek  for  four  weeks  in  the  newspaper  in  which  the  notice  of  sherififs  sales 
in  Bartow  county  are  published.  Sixth.  It  is  furthermore  ordered,  adjudged, 
and  decreed  that  the  proceeds  of  said  sale  be  applied  to  the  payment 
of,  first,  taxes  due  on  said  property ;  second,  to  the  cost  and  expense  of  this 
litigation,  and  the  sale  of  the  property,  as  aforesaid;  third,  to  the  satisfac- 
tion of  the  mortgage  hereinbefore  established;  fourth,  the  balance,  if  any, 
to  be  applied  as  by  law  directed.  Seventh.  .  It  is  furthermore  ordered,  ad- 
judged, and  decreed  that  this  case,  including  exceptions  and  objections  to 
all  rulings  made  on  demurrers  and  pleas  since  November  17,  1903,  be  open  for 
appeal  or  petition  for  review  for  20  days  from  the  date  of  this  decree,  and 
all  appeals  or  other  motions  for  review  must  be  filed  and  signed  within  that 
time." 
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The  several  rulings  of  the  District  Ck)art  on  tlie  questloDfl  raised  in  tlie 
-case  are  brought  here  for  review. 

John  T.  Morris,  for  petitioner. 
Barry  Wright,  for  respondents. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  TOULMIN, 
District  Judge. 

TOULMIN,  District  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

In  effect,  there  are  only  two  questions  in  this  case,  either  of  which, 
if  decided  in  favor  of  the  appellant,  will  control  its  decision  and  re- 
<iuire  a  reversal  of  the  case.  These  are  the  questions  of  jurisdiction, 
and  of  the  validity  of  the  mortgage  of  T.  R.  Jones  to  T.  R.  Jones,  ex- 
ecutor of  the  estate  of  J.  P.  Jones,  deceased.  The  primary  object  of 
the  petition  (which  is  in  the  nature  of  a  bill  in  equity)  filed  in  the  case 
is  the  annulment  of  the  cancellation  of  said  mortgage. 

1.  The  first  Question  presented  for  our  consideration  is  as  to  the 
jurisdiction  of  the  bankrupt  court  to  hear  and  determine  the  contro- 
versy between  the  real  parties  to  this  cause.  The  subject-matter  of  the 
suit  is  one  of  equitable  cognizance  purely.  The  District  Court  does 
not  possess  the  general  power  to  entertain  a  suit  in  equity,  and,  unless 
the  bankrupt  act  has  conferred  upon  it  jurisdiction  to  entertain  a  ple- 
nary suit  in  equity,  such  a  suit  cannot  be  maintained.  Havens  &  Ged- 
des  V.  Pierek,  120  Fed.  244.  57  C.  C.  A.  37 ;  Bardes  v.  Bank,  178  U.  S. 
635,  20  Sup.  Ct.  1000,  44  L.  Ed.  261 ;  First  National  Bank  v.  Chicago 
T.  &  T.  Co.,  198  U.  S.  280,  25  Sup.  Ct.  693,  49  L.  Ed.  1051.  The 
bankrupt  act  confers  on  the  district  courts,  as  courts  of  bankruptcy, 
such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings.  As  courts  of  bank- 
ruptcy, they  are  vested  with  power  to  collect,  reduce  to  money,  and  dis- 
tribute the  estates  of  bankrupts,  and  to  determine  controversies  in  re- 
lation thereto.  Bankr.  Act  July  1,  1898,  c.  541,  §  2,  30  Stat.  545,  546 
[U.  S.  Comp.  1901,  pp.  3420,  3421].  We  think  it  clear  that  the  contro- 
versies referred  to  relate  to  the  collection,  sale,  and  distribution  of  such 
estates.  The  jurisdiction  of  the  district  court,  as  granted  by  the  bank- 
ruptcy act,  is  unquestionable  bankrupt  jurisdiction,  and  not  general 
jurisdiction  to  hear  and  determine  controversies  between  adverse  third 
parties,  which  are  not  strictly  and  properly  a  part  of  the  bankruptcy 
proceedings.  In  re.  Whitener,  105  Fed.  180,  44  C.  C.  A.  434 ;  Bardes 
V.  Bank,  supra;  First  National  Bank  v.  Chicago  T.  &  T.  Co.,  supra; 
Real  Estate  Trust  Co.  v.  Thompson  (D.  C.)  112  Fed.  945. 

The  controversy  involved  in  this  suit  is  not  one  relating  to  the  col- 
lection and  distribution  of  the  bankrupt's  estate.  It  is  not  a  contro- 
versy with  reference  to  property  in  the  actual  possession  of  the  bank- 
ruptcy court,  or  where  it  has  been  taken  from  the  possession  of  its 
trustee  or  receiver  without  its  authority.  It  is  not  one  arising  in  the 
bankruptcy  proceedings  in  reference  to  property  subject  to  distribution 
to  the  general  creditors  of  the  bankrupt,  or  one  where,  by  the  nature  of 
the  controversy,  power  is  conferred  on  the  court  to  determine  conflict- 
ing liens,  or  the  validity  and  priority  of  liens  between  secured  creditors. 
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This  is  an  independent  controversy  between  third  parties  who  claim 
equities,  as  between  themselves,  in  certain  property  of  the  bankrupt, 
which  is  not  in  the  possession  of  the  trustee,  or  a  part  of  a  fund  for 
distribution  among  the  general  creditors  of  the  bankrupt. 

The  complainants,  M.  C.  Jones,  Annie  L.  Jones  and  J.  P.  Jones,  are 
not  creditors  of  T.  R,  Jones,  the  bankrupt,  and  they  do  not  claim  to  be 
such.  Their  claim  is  not  a  provable  debt  against  the  bankrupt's  estate. 
It  is  not  a  fixed  liability  against  said  T.  R.  Jones,  but  contingent  upon  a 
settlement  of  his  administration  as  executor  of  the  estate  of  J.  P.  Jones, 
deceased,  and  an  ascertainment  thereon  of  his  indebtedness,  if  any, 
to  said  estate.  Moreover,  this  controversy  is  one  in  which  the  trustee 
in  bankruptcy  and  the  unsecured  creditors  have  no  interest.  The  trus- 
tee states  that,  as  trustee  and  representing  the  unsecured  creditors,  he 
disclaims  any  interest  in  the  matter  involved  in  the  contentions  of  the 
parties,  and  it  was  admitted  at  the  hearing  of  this  cause  that  the  in- 
debtedness of  T.  R.  Jones  to  the  estate  of  J.  P.  Jones,  deceased,  and 
the  claim  of  Mrs.  S.  O.  Brumby,  each  exceeds  in  amount  the  value 
of  the  property  covered  by  the  mortgages  in  controversy.  It  is  clear 
that  the  creditors  of  the  bankrupt's  estate  represented  by  the  trustee 
have  no  interest  in^this  controversy,  for,  imder  the  admitted  facts  of  the 
case,  the  property  in  question  cannot  be  subjected  to  the  payment  of 
their  debts.  While  the  trustee  would  be  entitled  to  any  excess  arising 
from  a  foreclosure  sale  of  the  property,  after  payment  of  the  mortgage 
debt  and  cost  of  foreclosure  he  is  not  entitled  to  the  mortgaged  prop- 
erty. Carling  v.  Seymour  Lbr.  Co.,  113  Fed.  483,  51  C.  C.  A.  1.  "A 
court  of  bankruptcy  will  not  order  a  sale  of  a  bankrupt's  real  estate 
discharged  of  liens,  unless  the  court  is  satisfied  that  the  interest  of  the 
general  creditors  would  thus  be  advanced."  In  re  Styer  (D.  C.)  98 
Fed.  290. 

There  is  no  issue  between  the  parties  to  this  controversy  as  to  con- 
flicting liens  or  the  validity  and  priority  of  liens,  and  can  be  none  until 
there  has  been  an  annulment  of  the  cancellation  of  the  mortgage  made 
by  T.  R.  Jones  to  T.  R.  Jones,  executor,  by  a  court  of  competent  juris- 
diction. This  suit  is  in  substance  and  effect  a  bill  in  ^uity  to  set  aside 
and  annul  the  cancellation  of  the  mortgage  made  by  T.  R.  Jones  to  T. 
R.  Jones,  executor,  etc. ;  to  declare  a  trust  in  favor  of  complainants  in 
the  property  covered  by  said  mortgage ;  to  decree  the  same  a  first  and 
superior  lien  on  said  property,  and  to  have  the  property  sold  by  the 
trustee  in  bankruptcy,  and  the  proceeds  of  the  sale  devoted  to  the  pay- 
ment of  the  claims  of  the  complainants.  They  are  the  legatees  and 
beneficiaries  under  the  will  of  J.  P.  Jones,  deceased,  of  which  T.  R. 
Jones  is  the  executor.  They  may  have  a  claim — a  moneyed  demand — 
against  said  T.  R,  Jones  personally  at  some  future  time,  but  they  do  not 
now  seek  to  recover  any  sum  of  money  out  of  his  bankrupt  estate. 
They  seek  only  to  have  declared  in  their  favor,  as  such  legatees  and 
beneficiaries,  a  trust  in  certain  of  his  property  as  security  for  their  con- 
tingent claim  against  said  T.  R.  Jones,  to  be  subjected  to  its  pa3rment 
when  the  same  shall  have  been  ascertained  and  become  due. 

If  the  mortgage  by  T.  R.  Jones,  individually  to  himself  as  executor, 
to  secure  a  debt  which  he  owed  to  the  estate  of  which  he  was  executor, 
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is  valid  and  effective,  and  charged  the  property  covered  thereby  with 
a  valid  trust,  sudi  property  will  be  followed  in  equity  into  whosesoever 
hands  it  comes,  and  he  will  be  charged  with  the  execution  of  the  trust, 
unless  he  is  a  purchaser  for  value  and  without  notice.  20  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.)  p.  1072.  The  proceeding  to  declare  and  en- 
force such  trust  must  be  had  in  a  court  of  equity,  whose  peculiar  juris- 
diction and  province  it  is  to  determine  such  questions.  Perry  on 
Trusts  (.5th  Ed.)  §  38.  A  court  of  equity  has  original  and  inherent 
jurisdiction  to  declare  and  enforce  trusts,  and  will  interfere  in  cases  of 
fraud  to  set  aside  acts  done  which  involve  a  breach  of  a  legal  or  an 
equitable  duty  or  trust,  which  are  injurious  to  another.  Fraud,  as  un- 
derstood and  defined  in  a  court  of  equity,  includes  all  acts  which  in- 
volve such  breach  of  duty.  1  Brickeirs  Digest,  p.  662;  1  Hill,  on 
Mortp*.  p.  525,  §  68.  In  such  proceeding  in  equity,  we  think  that  T. 
R.  Jones,  individually,  and  as  executor  of  the  will  of  J.  P.  Jones,  de- 
ceased, as  well  as  Mrs.  S.  O.  Brumby,  would  be  necessary  parties,  while 
the  trustee  of  T.  R.  Jones,  the  bankrupt,  might  be  a  proper,  but  not  a 
necessary,  party.  Perry  on  Trusts,  §§  875,  877;  15  Encyc.  of  PI.  & 
Prac.  pp.   584-587. 

The  District  Court  has  no  such  original  and  inherent  jurisdiction 
as  that  above  referred  to.  The  bankrupt  court  has  jurisdiction,  as  an 
ordinary  court,  of  suits  at  law  and  in  equity  brought  by  and  against 
a  trustee  in  bankruptcy  in  reference  to  alleged  property  of  the  bank- 
rupt, or  to  claims  alleged  to  be  due  from  or  to  him,  but  it  has  no  juris- 
diction of  suits  at  law  or  in  equity  between  private  parties.  Bardes  v. 
Bank,  supra;  First  Nat.  Bank  v.  Chicago  T.  &  T.  Co.,  supra;  In  re 
Whitener,  supra ;  Real  Estate  Trust  Co.  v.  Thompson  (D.  C.)  112  Fed. 
945. 

The  latest  decision  on  this  subject  by  the  Supreme  Court  that  has 
come  to  our  attention  is  in  the  case  of  Whitney  v.  Wenman,  198  U.  S. 
530,  25  Sup.  Ct.  778,  49  L.  Ed.  1157.  While  that  case  would  seem  to 
somewhat  modify  the  decision  in  Bardes  v.  Bank,  it  does  not  overrule  it. 
It,  however,  is  clearly  distinguishable  from  the  case  at  bar.  The  bill  in 
the  case  cited  was  filed  by  the  trustee  in  bankruptcy  against  third  per- 
sons who  had  possession  of  goods  and  accounts  alleged  to  belong  to  the 
bankrupt,  which  had  been  in  the  actual  possession  of  the  bankruptcy 
court  through  its  receivers,  and  which  were  delivered  by  them  to  the 
defendants  without  an  order  or  authority  of  the  court ;  the  defendants 
claiming  the  right  of  possession  as  owners  or  lienors  under  alleged 
transfers  to  them  by  the  bankrupt.  The  property  in  question  was  per- 
sonal property  alleged  to  have  been  fraudulently  transferred  by  the 
bankrupt  to  the  defendants  by  certain  security  instruments  for  debts 
claimed  to  be  due  them.  The  actual  possession  of  the  property  had 
not  been  delivered  by  the  bankrupt  to  the  defendants,  but  such  posses- 
sion was  acquired  after  the  bankruptcy  proceedings  had  been  com- 
menced ;  and  was  so  acquired  by  collusion  between  the  said  receivers 
and  the  defendants.  The  purpose  and  prayer  of  the  bill  was  that  said, 
security  instruments  be  declared  invalid,  fraudulent,  and  void,  and  that 
the  complainant  be  decreed  the  owner  of  the  goods  and  accounts.  The 
court  held  that,  under  the  allegations  of  the  bill,  the  District  Court 
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had  the  right,  m  a  proceeding  in  the  nature  of  a  plenary  action,  to  de- 
termine the  rights  of  the  parties,  and  to  grant  full  relief  in  the  prem- 
ises, if  the  allegations  of  the  bill  should  be  sustained.  In  the  course 
of  the  opinion,  the  court  said : 

*The  court  had  possession  of  the  property,  and  jurisdiction  to  hear  and 
determine  the  Interests  of  those  claiming  a  lien  therein  or  ownership  thereof." 
Whitney  v.  Wenman,  supra. 

In  the  case  at  bar  the  court  did  not  have  possession  of  the  property, 
and  the  complainants  in  their  bill  do  not  claim  ownership  thereof  or  a 
lien  thereon ;  but,  as  we  have  said,  they  seek  to  have  a  trust  declared  in 
the  property,  and  a  superior  lien  thereon  decreed  in  their  favor. 

2.  Was  the  mortgage  from  T.  R.  Jones,  individually,  to  T.  R.  Jones, 
as  executor,  ever  valid  and  effective?  The  contention  of  appellant  is 
that  it  is  invalid  for  want  of  contracting  parties.  Requisites  of  a  valid 
deed  of  conveyance  are,  among  other  things,  contracting  parties — ^a 
person  able  to  contract,  and  a  person  able  to  be  contracted  with — 
and  delivery.  9  A,  &  Eng.  Encyc.  of  Law  (2d  Ed.)  107, 108,  and  note. 
The  Supreme  Court  of  Vermont,  in  Burditt,  Adm'r,  v.  Colburn,  Adm'r, 
G3  Vt.  231,  22  Atl.  572,  13  L.  R.  A.  676,  holds  that  such  a  mortgage  as 
that  in  question  here  "is  invalid  for  want  of  contracting  parties." 

It  is  further  claimed  by  the  appellant  that  said  mortgage  is  invalid 
and  ineffective  because  never  delivered.  Delivery  is  an  essential  part 
to  the  due  execution  of  a  mortgage  as  of  a  deed.  Parmalee  v.  Simpson, 
5  Wall.  81,  18  L.  Ed.  542;  Younge  v.  Guilbeau,  3  Wall.  636,  18  L.  Ed. 
262;  9  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  152.  "The  real  test  of 
delivery  is  this :  Did  the  grantor  by  his  acts,  or  words,  or  both,  intend 
to  divest  himself  of  title?  If  so,  the  deed  is  delivered."  9  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.)  154.  To  constitute  delivery  of  a  deed,  it  must 
clearly  appear  that  "it  was  the  intention  of  the  grantor  that  the  deed 
should  pass  the  title  at  the  time,  and  that  he  should  lose  all  control  over 
it.  This  intention  may  be  established  by  his  acts."  Gould  v.  Day,  94 
U.  S.  405,  24  L.  Ed.  232.  If  he  leaves  it  for  record,  some  authorities 
hold  that  the  law  presumes  that  he  intends  to  divest  himself  of  title, 
and,  consequently,  that  the  deed  is  delivered.  Other  authorities  hold 
that  further  evidence  is  necessary.  9  Am.  &  Eng.  Encyc.  of  Law, 
supra,  159,  160,  and  note.  But  it  is  well  settled  that  such  presumption 
of  delivery  may  be  rebutted;  and,  if  it  appears  that  the  grantor  did  not 
intend  to  divest  himself  of  title,  the  deed  will  not  be  delivered.  The 
fact  that  the  grantor  takes  control  of  the  instrument  after  it  is  record- 
ed, and  retains  actual  dominion  over  it,  and  also  continues  in  the  pos- 
session of  the  property  covered  by  the  instrument,  are  circumstances 
to  be  considered  in  determining  the  intention  of  the  grantor.  Authori- 
ties, supra.  "The  books  abound  with  rulings  which  declare  that  the 
question  of  delivery  vel  non,  when  the  testimony  is  indeterminate  or  am- 
biguous, is  and  must  be  a  question  of  intention  with  which  the  ambig- 
uous or  disputable  act  or  acts  were  done  or  performed."  Alexander 
V.  Alexander,  71  Ala.  298 ;  Goodlett  v.  Kelly,  74  Ala.  220. 

In  the  case  at  bar  the  mortgagor,  T.  R.  Jones,  took  control  of  the 
mortgage  after  he  had  it  recorded,  retained  control  and  dominion  over 
it,  and,  after  the  lapse  of  a  few  years,  caused  to  be  entered  of  record  on 
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the  mortgage,  "Satisfied  and  canceled/'  Whether  he  took  control  and 
dominion  of  the  mortgage  after  its  registration  in  his  individual  capac- 
ity and  right,  or  in  that  of  executor  of  the  will  of  J.  P.  Jones,  is  left 
to  inference  only.  It  is  a  question  of  fact  to  be  determined  by  the  cir- 
cumstances. He  executed  the  mortgage,  and  placed  it  on  record  with- 
out the  knowledge  or  assent  of  those  who  are  the  legatees  under  the 
will  of  J.  P.  Jones,  and  who  claim  to  be  the  beneficiaries  of  the  mort- 
gage. The  evidence  tends  to  show  that  he  made  the  mortgage  and 
had  it  recorded  with  the  intent  to  hinder,  delay,  or  defraud  certain  of 
his  creditors.  He  testified  that,  when  he  executed  the  mortgage,  he 
did  it  because  there  were  judgments  coming  against  him;  and  that 
he  did  it  to  hinder  and  delay  those  judgment  creditors  from  "worry- 
ing him  about  that  time,"  and  until  he  .could  get  into  a  position  to  pay 
them.     He  further  testified  as  follows : 

"At  tbe  time  I  gave  the  estate  tJiis  mortgage,  tbere  were  a  lot  of  Judg- 
raeDts  coming  against  me.  *  *  *  I  tiiought  it  was  the  proper  thing  for 
tne  to  do,  in  order  to  enable  me  to  go  on  and  make  money  to  clear  up  these 
things,  not  to  have  the  home  and-  all  sold,  and  I  was  fortunate  enough  to 
make  money  to  pay  off  those  judgments." 

He  testified  that  he  had  this  idea  after  he  went  to  Atlanta  in  1901, 
and  that  he  paid  off  the  judgments.    He  said: 

**I  felt  this  way,  that  the  debt  for  which  I  gave  the  mortgage  or  obliga- 
tion to  these  other  parties  had  been  removed,  and,  if  I  had  the  power  to 
make  it,  I  had  the  power  to  cancel  it  after  these  debts  had  been  paid  for 
which  I  gave  it,  and  that  was  the  reason  I  did  it" 

We  understand  this  to  mean  that  he  made  the  mortgage  to  the  estate 
to  save  the  property  covered  by  it  from  being  taken  by  his  creditors 
under  their  judgments,  and,  when  they  were  paid  off,  he  felt  he  had  the 
power  to  cancel  the  mortgage,  if  he  had  the  power  to  make  it,  and  espe- 
cially so,  as  the  debts  on  account  of  which  he  gave  it  had  been  paid, 
all  of  which  shows  the  motive  and  intent  with  which  he  made  the  mort- 
gage, and,  in  our  opinion,  clearly  shows  that  he  had  no  intention  of  de- 
livering the  mortgage,  by  its  registration,  for  the  benefit  of  the  estate 
of  J.  P.  Jones;  and  further  tends  strongly  to  show  that  he  had  the 
possession  and  control  of  the  mortgage  after  its  registration,  indi- 
vidually, and  not  as  the  executor  and  representative  of  said  estate. 
But  it  is  unnecessary  to  further  discuss  this  aspect  of  the  case,  for  we 
are  of  opinion  that  this  proceeding  cannot  be  considered  one  for  the 
administration  and  distribution  of  the  property  of  the  bankrupt,  and  is 
in  no  proper  sense  a  bankruptcy  proceeding,  and  that  the  district  court 
was  without  jurisdiction  in  the  cause. 

The  decree  is  reversed,  and  cause  remanded,  with  directions  to  dis- 
miss the  bill,  provided  the  parties,  as  is  suggested  by  counsel,  do  not 
agree  for  an  order  to  be  passed  by  the  District  Court  finally  determin- 
ing their  rights  as  to  the  property  in  dispute. 
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NATIONAL  CONTRACTING  CO.  ▼.  SEWERAGE  ft  WATER  BOARD  OF 

NEW  ORLEANS  et  aL 

(arcnlt  Court  of  Appeals,  Flftb  Circuit      October  2.  1905.) 

No.  1,803. 

COHTBACTS — ^BBXAGH — FOBM   OV  ACTION. 

Where  a  contract  for  the  construction  of  a  public  work  for  a  city  re- 
quired the  contractor  to  use  a  certain  kind  and  qualitj  of  cement  in  the 
masonry  and  concrete  work,  but  no  particular  quantity  was  specified^ 
nor  the  price  to  be  paid  therefor,  the  contract  having  been  let  on  a  bidr 
for  the  completed  work,  the  fact  that  the  contractor  used  an  inferior 
and  cheaper  cement  does  not  give  the  city,  after  paying  for  the  work 
without  knowledge  of  the  substitution,  a  right  of  action  ex  quasi  con- 
tractu or  In  repetition,  under  Rev.  Civ.  Code  La.  art  2293  et  seq.,  to 
recover  the  difference  in  the  cost  of  the  two  kinds  of  cement  or  the  profit 
made  by  the  contractor  by  the  substitution  as  money  paid  which  was  not 
due ;  but  the  remedy  is  by  action  on  the  contratt  as  provided  for  in  Rev. 
Civ.  Code  La.  arts.  1930,  2769,  and  the  measure  of  recovery  is  the  amount 
of  damages  sustained  by  the  city  by  reason  of  its  breach. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

This  action  was  begun  in  the  civil  district  court  for  the  parish  of  Orleans^ 
by  the  Drainage  Commission  of  New  Orleans  against  the  National  Contract- 
ing Company  of  New  York  and  the  Fidelity  &  Deposit  Company  of  Maryland, 
and  was  removed  by  the  defendants  into  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Louisiana. 

The  averments  of  the  petition  may  be  sununarized  as  follows:  That  the 
council  of  the  city  of  New  Orleans  in  1896  approved  certain  plancT  and  spec- 
ifications for  the  drainage  of  the  city,  which  were  prepared  by  the  city  en- 
gineer and  approved  by  an  advisory  board,  and  were  drawn  and  prepared  in 
pursuance  of  Ordinance  No.  10,091,  C.  S.,  approved  July  12,  1893.  That  for 
the  purpose  of  carrying  out  the  plans  in  question  the  Legislature,  by  Act 
No.  114  of  1896  (Acts  1896,  p.  162),  organized  the  plaintiff  board.  That  the 
board,  acting  under  said  statute,  advertised  for  bids  for  certain  work  known 
as  contracts  A  and  C,  to  be  let  under  the  general  specifications  aforesaid  and 
certain  8i>eclal  specifications  prepared  by  its  chief  engineer.  That  on  Aug- 
ust 9,  1897,  the  National  Contracting  Company,  as  the  lowest  bidder,  was 
adjudicated  said  contracts,  and  both  contracts  were  merged  into  one  nota- 
rial contract  Both  the  notarial  contract  and  the  general  and  special  speci- 
fications for  contracts  A  and  C  are  annexed  to  and  made  part  of  the  petition. 
That  the  terms  and  conditions  of  the  adjudication  of  said  contract  could  not 
be  varied  or  altered  subsequently,  without  impairing  the  Just  claims  of  the 
parties  to  it  and  the  guaranties  and  equal  opportunities  on  the  faith  of  which 
other  bidders  participated.  That  the  powers  of  the  Drainage  Commission 
are  limited  to  those  bestowed  upon  it  in  the  acts  of  the  Legislature,  and 
that  the  chief  engineer  and  his  assistants  are  only  employ^  of  the  commis- 
sion, and  as  such  confined  within  their  several  lines  of  duty,  and  that  any 
contrary  acts  done  by  the  commission  or  its  employ^  are  ultra  vires  and 
void.  Thali  the  substitution  hereinafter  recited  of  Pozzolan  cemlent  for  im- 
ported Portland  cement  impairs  the  system  of  drainage  proJect;^d  for  New 
Orleans.  That  some  time  after  the  acceptance  of  the  bid  of  the  National 
Contracting  Company,  the  chief  engineer  of  the  commission  drew  up  supple- 
mental specifications,  changing  and  altering  the  original  specifications  pro- 
posed by  the  commission 'for  bidders.  That  the  general  specifications  of  said 
contract  provided  that  the  cement  used,  whether  American  or  imported,  must 
be  of  certain  prescribed  strength  and  fineness,  and  that  Imported  Portland 
cement  must  be  used  in  certain  named  portions  of  the  work,  and  wherever 
else  the  engineer  might  designate,  and  that  the  mortar  used  in  laying  brick* 
work  and  concrete  was  to  be  compounded  as  directed,  both  where  Amer^ 
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lean  natural  cement  was  used,  and  where  Imported  Portland  cement  was 
used.  That  the  plaintiff  has  paid  for  Imported  Portland  cement  whereas  the 
cement  furnished  by  the  National  Contracting  Company  was  a  far  cheaper 
product,  and  in  point  of  fact  not  at  all  a  Portland  cement  That  the  con- 
tract of  August  9th  required  of  the  contractor  the  use  of  the  "best  quality  of 
imported  Portland  hydraulic  cement"  and  under  clause  12  of  the  contract 
this  was  a  guaranty  by  the  contractor.  That  the  contracting  company,  be- 
ing bound  by  said  contract  and  guaranty  to  furnish  imported  Portland  ce- 
ment of  the  first  grade,  and  having  substituted  slag,  or  Pozzolan,  cement, 
improperly  called  steel  Portland  cement,  the  domestic  manufacture  of  the 
Illinois  Steel  Company  of  Chicago,  a  less  valuable  product,  and  having  been 
^paid  for  said  Pozzolan  as  if  it  had  been  imported  Portland  cement  cannot 
*  withhold  the  difference  in  price  unlawfully  received  by  them.  That  all  bid- 
ders on  the  contracts  for  drainage  work,  including  the  adjudlcatee,  the  con- 
tracting company,  were  advised  to  base  and  did  base  their  bids  on  imported 
p'ortland  cement  but  that  after  the  adjudication  the  engineer,  in  violation  of 
the  terms  and  conditions  of  the  bids,  and  the  essence  of  the  sale  by  sealed 
proposals  to  the  contracting  company  as  the  lowest  bidders,  allowed  the  ^v>n- 
tractor  to  use  steel,  improperly  called  Portland  cement  an  American  product 
of  much  lower  price,  wherever  the  bid  had  been  for  imported  Portland 
cement  That  the  chief  engineer  was  never  autliorized  to  make  this  substi- 
tution, and  that  he  never  referred  or  reported  the  same  to  the  commission, 
and  that  the  commission  remained  uninformed  on  the  subject  until  the  Pica- 
yune newspaper  in  February,  1902,  made  charges  that  the  contracting  com- 
pany had  used  the  cheaper  American  steel  Portland  Instead  of  the  dearer  im- 
ix)rted  Portland,  but  had  actually  been  paid  at  the  higher  price  bid  by  them 
originally  for  imported  Portland  cement,  and  that  on  investigation  the  en- 
gineer admitted  the  facts  fully.  That  the  price  at  which  the  American  prod- 
uct known  at  that  time  as  steel  Portland  cement  was  bought  and  useil  by 
the  National  Contracting  Company,  gave  them  much  larger  profits  than  could 
have  been  had  if  they  had  used  the  far  more  valuable  product  of  Imported 
Portland,  •required  by  the  original  specifications.  That  not  less  than  75,000 
battels  of  such  substituted  cement  was  used.  That  by  the  alterations  of  the 
original  specifications  on  which  the  adjudications  were  based,  the  contractor 
was  overpaid  in  error,  and  the  commission  was  "deprived  of  all  benefit  that 
might  have  resulted  from  the  suBstltution  of  a  cheaper  product  in  the  work 
of  drainage  for  a  dearer  one."  That  the  National  Contracting  Company 
wrongfully  procured  for  itself  the  issue  by  the  chief  engineer  of  certificates 
of  work  laid  in  American  steel  cement  Just  as  if  the  work  had  been  laid  in 
imported  Portland,  and  proceeded  to  collect  on  the  certificates  the  same 
amount  which  would  have  been,  payable  upon  them  if  the  work  had  been 
done  acording  to  contract  and  in  imported  Portland;  and  that  the  engineer 
by  his  said  action  contributed  knowingly  to  this  result  That  consequently 
the  National  Contracting  Company  has  been  overpaid:  that  said  payment 
was  without  cause,  or  the  National  Contracting  Company  has  received  it 
without  giving  any  consideration;  and  that  the  amount  so  overpaid  amount- 
ed to  at  least  $60,000,  which  is  recoverable  by  the  action  of  repetition.  That 
petitiondr  has  the  right  to  have  restoration  made  of  said  sum,  or  of  as 
much  more  as  petitioner  may  make  proof  of  on  the  trial ;  that  said  company 
is  forbidden  by  law  to  despoil  the  public  funds  and  cannot  enrich  itself  at  the 
public  expense;  and  that  by  the  act  of  receiving  the  money  it  became 
obligated  by  a  quasi  contract  to  return  It  with  interest  and  costs.  The 
petition  then  averred  that  the  National  Contracting  Company  had  given  the 
Fidelity  &  Deposit  Company  of  Maryland  as  surety  for  the  faithful  per- 
formance of  its  contract  in  the  sum  of  $35,000,  and  prayed  for  Judgment 
against  the  principal  for  $G0,000  and  the  surety  for  $35,000. 

A  few  days  after  this  petition  was  filed  a  supplemental  petition  was  filed 
with  leave  of  the  court  This  petition  avers:  "That  the  National  Contract- 
ing Company,  under  their  contract  with  petitioner  of  August  9,  1897,  which 
contract  is  made  part  of  the  original  petition  herein  and  of  this  petition  like- 
wise, bound  and  obligated  themselves  to  use  for  certain  work  on  the  drain- 
age system  of  New  Orleans  the  best  quality  of  imported  hydraulic  Portland 
cement  as  in  the  original  petition  herein  and  the  document  thereunto  an- 
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nezed  Is  set  forth  at  length;  and  that  the  Fidelity  &  Deposit  Company  of 
Maryland,  as  surety,  bound  themselves  to  petitioner,  with  said  National 
Contracting  Company,  In  solido,  without  benefit  of  discussion  or  division,  for 
the  faithful  performance  by  said  National  Contracting  Company  of  their 
said  contractual  obligations;  and  petitioner  represents  that,  notwithstanding 
said  National  Contracting  Company  were  under  their  contract  bound  to  use 
on  the  work  of  the  drainage  system  of  New  Orleans,  as  recited  in  the  origi- 
nal petition,  the  best  quality  of  imported  hydraulic  Portland  cement,  the 
said  National  Contracting  Company,  unlawfully  and  without  the  authority 
or  knowledge  of  petitioner,  substituted  for  said  imported  cement  not  less 
than  seventy-five  thousand  (75,000)  barrels  of  a  difTerent  cement  of  less 
value,  viz.:  Pozzulana  or  Pozzolan  cement,  a  domestic  product  made  by  the 
Illinois  Steel  Company  of  Chicago,  and  not  at  all  a  Portland  cement,  as  has 
hereinbefore  been  set  forth  in  the  original  petition.  And  petitioner  repre- 
sents thait  for  this  breach  of  contract  the  said  National  Contracting  Com- 
pany and  the  said  Fidelity  &  Deposit  Company  of  Maryland  are  liable  in 
solido  unto  petitioner,  for  the  difference  between  the  price  of  the  best  quality 
of  imported  hydraulic  Portland  cement  and  said  Pozzolan  cement,  being  the 
sum  of  sixty  thousand  dollars  ($60,000),  with  interest  according  to  law. 
And  petitioner  further  represents  that  said  National  Contracting  Company 
furnished  bond  August  0,  1897,  with  the  said  Fidelity  &  Deposit  Company  of 
Maryland,  as  surety,  in  the  sum  of  two  hundred  and  thirty-five  thousand 
dollars  (^235,(X)0)  in  favor  of  petitioner,  for  the  faithful  compliance  by  said 
National  Contracting  Company  with  their  contractual  obligations  under  the 
contract  hereinbefore  referred  to  and  also  referred  to  in,  and  made  part  of, 
the  original  petition  herein ;  but  that  the  said  National  Contracting  (Company 
has  violated  the  obligations  arising  from  said  bond,  by  failing  to  do  and  per- 
form the  several  matters  and  things  contained  and  stipulated  in  said  con- 
tract hereinbefore  referred  to  and  the  documents  thereto  annexed,  and  es- 
pecially in  this,  that  the  said  National  Contracting  Company  unlawfully  and 
without  authority  or  knowledge  of  petitioner  substituted  for  the  Imported 
hydraulic  Portland  cement  of  the  best  quality  not  less  than  seventy-five  thou- 
sand (75.000)  barrels  of  said  Pozzolan  cement,  as  has  heretofore  been  stated 
in  this  supplemental  petition  and  as  has  been  more  full  [fully]  set  forth  in  the 
original  petition  herein.  And  petitioner  represents  that,  for  the  breach  of 
condition  of  said  bond,  the  said  National  Contracting  Company  and  the  said 
Fidelity  &  DeiK>sit  Company  of  Maryland  are  liable  in  solido  unto  petitioner 
in  the  said  sum  of  not  less  than  sixty  thousand  dollars  ($(>0,(XX)),  being  the 
difference  between  the  price  of  the  best  quality  of  Imported  hydraulic  Port- 
land cement  and  said  Pozzolan  cement,  loss  and  damage  to  petitioner.  And 
petitioner  annexes  said  bond  and  makes  it  part  of  this  supplemental  petition. 
And  petitioner  represents  that  it  desires  to  correct  a  clerical  error  in  the 
original  petition  herein ;  that  petitioner  in  said  original  petition  ^escribes  the 
bond  of  the  Fidelity  &  Deposit  Company  of  Maryland  as  being  a  bond  of 
thirty-five  thousand  dollars  ($35,(KK)),  whereas  the  bond  is  one  for  two  hun- 
dred and  thirty-five  thousand  dollars  ($235,000).  The  said  misdescription 
is  in  law  corrected  by  annexing  the  bond  itself,  but  that  petitioner  has  prayed 
for  Judgment  against  said  Fidelity  &  Deposit  Company  of  Maryland  ror 
thirty-five  thousand  dollars  ($35,000),  while  petitioner  is  entitled  to  have 
said  misdescription  corrected  In  fact  wherever  it  occurs,  and  to  have  the 
prayer  amended  to  correspond  with  the  correction,  and  to  pray  for  the  recov- 
ery of  sixty  thousand  dolars  ($00,Q00).  Wherefore,  not  waiving,  but,  on  the 
contrary,  insisting  upon,  the  allegations  of  its  original  petition,  petitioner 
prays  for  leave  to  file  this  supplemental  petition  and  to  amend  said  original 
I^etitlon  accordingly,  through  their  local  manager  and  agent,  William  Mayo 
Venable,  and  the  said  Fidelity  &  Deposit  Company  of  Maryland,  through 
their  local  director  and  agent,  P.  M.  Miller,  be  cited  to  answer  hereto;  that 
the  misdescription  of  the  bond  as  contained  in  the  text  of  the  original  peti- 
tion be  changed  so  as  to  read  two  hundred  and  thirty-five  thousand  dollars 
($235,000)  instead  of  thirty-five  thousand  dollars  ($35,000);  and  the  prayer 
in  the  said  petition  be  otherwise  maintained,  and  that  petitioner  have  and 
recover  Judgment  of  the  said  National  (X>ntracting  Company  and  of  the 
said  Fidelity  ft  Deposit  Company  of  Maryland  in  solido,  in  the  sum  of  sixty 
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thousand  dollani  ($60,000)  with  Interest  from  according  to  law,  and 

costs,  and  for  such  further  relief  as  equity,  law,  and  the  nature  of  the  case 
may  require." 

The  exhibits  attached  to  the  petition  show  that  the  National  Contracting 
Company  agreed  with  the  drainage  commission  of  the  city  of  New  Orleans 
to  build  certain  foundations  composed  of  brick,  mortar,  concrete,  steel,  and 
stone,  and  certain  canals  and  sewers  of  brick,  mortar,  concrete,  and  steel, 
furnishing  all  materials,  apparatus,  machinery,  and  labor  required  for  the 
same.  The  contracting  company  was  to  be  paid  per  cubic  yard  for  bricK 
work,  and  per  cubic  yard  for  concrete;  the  prices  to  vary  according  to  the 
proportions  of  sand  specified  to  be  used  in  the  mortar  or  in  the  concrete,  and 
as  imported  Portland  cement  or  American  natural  cement  was  specified  to 
be  used  in  making  the  mortar  or  concrete.  There  is  no  provision  in  the  con- 
tract fixing  the  number  of  barrels  of  cement  to  be  used  in  each  cubic  yard  of 
concrete  or  in  each  cubic  yard  of  brickwork,  nor  is  there  established  fn  the 
contract  any  standard  by  which  any  estimate  can  be  made  of  the  number  of 
barrels  of  imported  Portland  cement  or  American  natural  cement  required  to 
be  used  by  the  contractor  in  laying  the  brickwork  or  concrete. 

When  the  cause  reached  the  United  States  Circuit  Court,  by  removal  pro- 
ceedings taken  by  both  defendants  jointly,  they  both  filed  a  plea  of  no  legal 
cause  of  action.  This  plea,  under  the  Louisiana  practice,  was  equivalent 
to  a  demurrer.  These  pleas  were  overruled,  and  the  defendants  answered. 
Thereafter,  by  consent  of  the  National  Contracting  Company,  by  proper  order 
in  the  premises,  the  Sewerage  and  Water  Board  of  the  city  of  New  Orleans 
was  substituted  as  the  plaintifT  in  lieu  of  the  Drainage  Commission  of  New 
Orleans.  On  trial  in  the  court  below  a  judgment  was  given  in  favor  of  the 
Sewerage  and  Water  Board  against  the  National  Contracting  Company  In 
the  sum  of  $28,890,  with  interest  from  judicial  demand.  Thereupon  thia  writ 
of  error  was  sued  out,  and  the  case  brought  to  this  court  for  review. 

E.  H.  Farrar,  B.  F.  Jonas,  and  E.  B.  Knittschnitt,*for  plaintiff  in 
error. 

P.  M.  Milner  and  Omer  Villere,  for  defendants  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge,  (after  stating  the  facts).  The  basis  of  this 
action  is  a  contract  to  construct  certain  foundations,  covered  canals, 
and  sewers,  of  brick,  mortar,  concrete,  steel,  and  stone ;  the  contractor 
to  furnish  the  materials  and  perform  the  work,  and  to  be  paid  therefor 
certain  prices  (not  given  in  the  pleadings)  per  cubic  yard  of  brick- 
work or  concrete,  varying  with  the  cement  used,  and  all  in  accordance 
with  certain  specifications.  According  to  the  specifications,  certain 
portions  of  the  brickwork  and  of  the  concrete  were  to  be  laid  in  import- 
ed Portland  cement.  Though  the  fact  is  not  averred,  the  inference 
to  be  drawn  from  the  petition  is  that  the  contract  has  been  fully  exe- 
cuted and  the  contractor  settled  with  and  paid.  The  substance  of  the 
plaintiff's  claim  is  that  in  executing  the  contract  in  lieu  of  using  import- 
ed Portland  cement,  as  required  in  the  specifications,  the  contractor, 
with  the  authorization  of  the  plaintiff's  engineer,  used  a  slag  or  Pozzo- 
lan  cement  for  which  it  had  paid  less  money  than  it  would  have  had  to 
pay  for  the  imported  Portland  cement  if  the  latter  had  been  used.  The 
pleadings  fail  entirely  to  aver  any  damages  sustained  by  the  plaintiff 
beyond  the  suggestion  that  the  substitution  complained  of  impairs  the 
drainage  system  of  the  city  of  New  Orleans. 

In  the  lower  court  it  was  ruled,  and  the  ruling  is  concurred  in  and 
asserted  here  by  counsel  for  the  defendant  in  error,  that  the  petition 
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and  supplemental  petition  do  not  state  sufficient  facts  to  constitute  an 
action  for  damages  under  the  contract,  but  do  state  facts  suffi- 
cient to  constitute  an  action  ex  quasi  contractu,  or  in  repetition,  under 
the  following  articles  of  the  Civil  Code  of  Louisiana,  to  wit : 

"Art  2293.  Quasi  contracts  are  tjie  lawful  and  purely  voluntary  act  of  a 
man  from  which  there  results  any  obligation  whatever  to  a  third  person, 
and  sometimes  a  reciprocal  obligation  between  the  parties. 

"Art  229i.  All  acts  from  which  there  results  an  obligation  without  any 
agreement  in  the  manner  expressed  in  the  preceding  article  from 
quasi  contracts.  But  there  are  two  principal  kinds  which  give  rise  to  them, 
to  wit :  The  transaction  of  another's  business,  and  the  j^ayment  of  a  thing 
not  due." 

"Art  2301.  He  who  receives  what  is  not  due  to  him,  whether  he  receives 
It  through  error,  or  knowingly,  obliges  himself  to  restore  it  to  him  from 
whom  he  has  unduly  received  it 

"Art  2302.  He  who  has  paid  through  mistake  believing  himself  a  debtor, 
may  reclaim  what  he  has  paid. 

"Art  2303.  To  require  this  right  it  is  necessary  that  the  thing  paid  be 
not  due  in  any  manner,  either  civilly  or  naturally.  A  natural  obligation 
to  pay  will  be  sufficient  to  prevent  recovery. 

"Art  230i.  A  thing  not  due  is  that  which  is  paid  in  the  supposition  of  an 
obligation  which  did  not  exist  or  from  which  a  person  has  been  released.  • 

"Art  2305.  That  which  has  been  paid  in  virtue  of  a  void  title  is  also 
considered  as  not  due. 

"Art  2306.  The  payment  from  which  we  might  have  been  relieved  by  an 
exception  that  would  extinguish  the  debt,  affords  grounds  for  claiming 
restitution. 

"Art  2307.  But  this 'exception  must  be  such  that  it  shall  extinguish  even 
all  natural  obligations.  Thus,  he  who  having  the  power  to  plead  prescrip- 
tion shall  have  made  payment  cannot  claim  restitution." 

The  same  principle  is  stated  in  the  Code  of  Practice  (article  18), 
which  says: 

"He  who  pays  through  error  what  he  does  not  owe,  has  an  action  for  the 
repetition  of  what  he  has  paid,  unless  there  was  a  naturnl  obligation  to 
make  such  payment;  but  he  must  prove  that  he  paid  through  error,  other- 
wise it  shall  be  presumed  that  he  intended  to  give." 

The  principles  thus  declared  are  all  found  in  the  common  law  and 
are  based  on  the  maxim  that  no  one  shall  enrich  himself  at  the  expense 
of  another.    See  Addison  on  Contracts,  vol.  2,  pp.  1039,  1040. 

The  whole  case  as  presented  by  the  petition  and  supplemental  petition 
arises  out  of  a  violation  of  contract  without  which  violation  there 
would  be  no  vestige  of  a  right  of  action.  And  this,  taken  in  connec- 
tion with  the  facts  that  the  defendant  in  error  bought  and  paid  for  no 
cement  as  such,  had  no  contract  that  any  specific  quantity  of  imported 
Portland  cement  should  be  used  in  the  works  contracted  for,  or  that  the 
cement  should  be  furnished  or  paid  for  at  any  certain  price,  shows  that 
the  defendant  in  error  cannot  maintain  on  the  facts  stated  an  action 
in  repetition  to  recover  the  difference  between  what  the  contractor 
would  have  had  to  pay  for  the  cement  contracted  to  be  used  and  what 
he  paid  for  the  cement  actually  used,  nor  for  the  profits  the  contractor 
may  have  made  by  the  alleged  substitution.  What  the  defendant  in 
error  paid  to  the  contractor  was  paid  under  the  contract,  and  for  so 
many  cubic  yards  of  brickwork,  and  so  many  cubic  yards  of  concrete ; 
and,  if  too  much  was  paid  because  the  work  was  not  in  accordance  with 
the  contriict^  it  can  only  be  recovered  in  an  action  for  damages  od 
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allegations  of  fact  suitable  to  such  action,  for  the  Louisiana  Civil  Code 
expressly  provides  for  the  action. 

The  contract,  classified  under  the  Louisiana  Civil  Code,  was  one  of 
"letting  and  hiring"  in  which  the  National  Contracting  Company  w^a^ 
the  undertaker.  In  regard  to  such  contracts,  article  2756,  Rev.  Civ. 
Code  La.,  provides: 

"To  build  by  a  plat  or  to  work  by  tbe  job  is  to  undertake  a  building  or  a 
work  for  a  certain  stipulated  price." 

And  the  next  article  provides : 

"A  person  who  ufidertakes  to  make  a  work,  may  agree  either  to  furnish 
his  work  and  industry  alone  or  to  furnish  also  the  materials  necessary  for 
such  a  work." 

And  article  2769  provides: 

"If  an  undertaker  fails  to  do  the  work  he  has  contracted  to  do,  or  If  he 
does  not  execute  it  in  the  manner  and  time  he  has  agreed  to  do  it,  he 
shall  be  liable  In  damages  for  the  losses  that  may  ensue  from  his  noncom- 
pliance with  his  contract" 

Article  1930,  Rev.  Civ.  Code  La.,  dealing  with  the  question  of  dam- 
ages resulting  from  the  inexecution  of  obligations,  provides : 

"The  obligations  of  contracts  extending  to  whatever  is  incident  to  such 
contracts*  the  party  who  violates  them  is  liable,  as  one  of  the  incidents 
of  bis  obligations  to  the  payment  of  tbe  damages  which  the  other  party  has 
sustained  by  his  default" 

These  articles  are  practically  written  in  and  form  part  of  the  con- 
tract between  the  parties,  and  to  do  justice  between  them,  if  the  con- 
tract has  been  violated,  it  is  neither  proper  nor  necessary  to  ignore  the 
plain  provisions  of  the  Code  applicable  to  the  case,  and  resort  to  an  ac- 
tion in  repetition  based  on  an  implied  contract  to  refund  money  said  to 
have  been  paid  in  error,  because  the  brand  of  cement  specified  in  the 
contract  was  not  used  as  an  ingredient  in  the  brickwork  and  concrete 
actually  paid  for. 

The  question  of  pleading  is  not  a  mere  matter  of  form ;  substantial 
rights  are  involved.  If  the  action  for  repetition  can  be  maintained, 
it  may  be,  as  claimed  by  counsel  and  ruled  on  the  trial,  that  the  only 
question  for  the  court  and  jury  was  the  difference  in  prices  between 
the  cement  specified  in  the  contract  and  the  cement  substituted,  or  the 
amount  of  profits  the  contractor  made  by  the  substitution;  in  which 
case  the  action  could  only  be  defeated  by  showing  that  the  contractor 
paid  as  much  for  the  substituted  cement  as  for  the  cement  specified  in 
the  contract.  Such  a  rule  of  damages  could  only  be  justified  on  the  as- 
sumption contrary  to  the  fact  that  there  was  a  contract  express  or  im- 
plied that  a  cement  of  specified  price  was  to  be  furnished  regardless  of 
quality.  The  contract  between  the  parties  provided  as  to  the  strength 
and  quality  of  the  cement  to  be  used  in  the  brickwork  and  concrete, 
but  there  was  no  provision  as  to  the  price  of  cement,  and  it  seems  to 
us  immaterial  what  the  contractor  paid  for  the  cement  actually  used, 
or  would  have  had  to  pay  for  the  cement  specified  in  the  contract.  If 
the  action  is  one  for  damages  under  articles  1930  and  2760  of  the  Code, 
supra,  the  defendant  can  show  how  and  why  and  by  what  authority  and 
to  v.rhat  effect  the  substitution  of  cement  was  made,  and  the  rule  of  dam- 
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ages  will  be  what  the  plaintiff  has  actually  lost  or  been  damaged,  and 
not  what  profits  or  losses  the  contractor  may  have  made. 

We  have  given  careful  attention  to  the  cases  and  authorities  cited 
and  illustrated  in  the  opinion  of  the  learned  trial  judge,  and  in  the 
brief  of  the  counsel  for  the  defendant  in  error,  but  we  find  nothing  in 
any  of  them  really  conflicting  with  the  views  herein  expressed.  A  re- 
view is  not  necessary,  and  we  notice  only  those  adjudged  cases,  appar- 
ently all  well  decided,  from  which  counsel  have  quoted  general  re- 
marks and  dicta  indulged  in  by  the  judges  announcing  the  opinions 
of  the  respective  courts,  which  remarks  and  dicta  are  cited  to  show 
that,  whenever  a  person  has  paid  more  than  he  owed,  he  may  always 
recover  it  back  by  an  action  ex  quasi  contractu. 

United  States  v.  Barlow,  132  U.  S.  271, 10  Sup.  Ct.  77,  33  L.  Ed.  346, 
was  an  action  brought  by  the  government,  under  sections  39G0,  3961, 
and  4057  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  pp.  2702, 
2756],  to  recover  from  the  defendants'  subcontractors,  for  carrying 
the  mail,  moneys  paid  them  under  a  mistake  of  fact  caused  by  their 
false  representations  as  to  the  services.  Appleton  Bank  v.  McGilvray, 
4  Gray,  522,  64  Am.  Dec.  92,  was  an  action  for  money  had  and  received 
to  recover  money  paid  by  mistake.  Marsh,  Respondent,  v.  Richards. 
Appellant,  29  Mo.  99,  was  an  action  on  a  special  contract  to  recover 
compensation  alleged  to  be  due  on  its  perfprmance.  The  defense  was 
that  the  contract  had  not  been  executed  in  the  manner  and  with  the 
materials  required  by  the  contract.  Johnson  County  v.  Lowe  et  al., 
72  Mo.  637,  was  an  action  upon  a  bond  to  recover  damages,  because  a 
certain  bridge  was  not  built  according  to  contract,  and  therein  it  was 
held  that  the  fact  that  the  bridge  had  been  accepted  was  not  "a  waiver 
by  the  cotmty  of  any  defects  in  the  bridge  of  which  its  agents  were 
ignorant  at  the  time  of  such  acceptance  and  payment."  Barnes  et  al. 
v.  District  of  Columbia,  22  Ct.  CI.  366,  from  which  counsel  quoted  lib- 
erally, seems  to  have  been  a  suit  brought  to  recover  a  balance  alleged 
to  be  due  upon  contracts  for  public  works  in  the  District  of  Columbia, 
in  which  the  defense  was  made  that  the  works  had  not  been  construct- 
ed according  to  contract.    We  quote  as  follows : 

"The  question  here  involved,  however,  is  not  necessarily  whether  or  not 
the  defendant,  in  an  independent  suit  against  the  claimant,  could  recover 
back  the  amount  of  overpayments  credited  or  paid.  The  claimant  has  of  his 
own  motion  brought  these  contracts  and  extensions  before  the  court  and  has 
invited  the  issues  which' the  defendant  tenders.  If  he  seeks  a  settlement  of 
parts  of  his  several  contracts,  he  cannot  complain  if  the  defendant  asks  to 
have  the  whole  accounts  under  the  same  revised  and  restated.  The  subject 
in  that  view  has  heretofore  been  considered  by  this  court  and  the  Supreme 
Court  and  the  law  so  declared.  McElrath's  Case,  102  U.  S.  441,  26  L.  Ed. 
186,  aflirming  the  judgment  of  this  court,  12  Ct  CI.  312;  Brown's  Case,  17 
Ct  CI.  421 ;  McKee's  Case,  12  Ct  CI.  560." 

Calkins  v.  Griswold,  11  Hun  (N.  Y.)  208,  was  an  action  to  recover 
overpayment  for  a  lot  of  grapes,  in  which  there  was  a  mutual  mistake 
of  fact  as  to  the  weight  of  the  grapes  delivered,  and  it  was  held  that 
the  plaintiff  was  entitled  to  recover  back  the  money  paid  in  conse- 
quence thereof.  Wheaton  v.  Lund,  61  Minn.  94,  63  N.  W.  251,  was  an 
action  to  recover  balance  due  on  a  contract,  in  which  the  defense  was 
that  the  contract  had  not  been  complied  with.    Duval,  Receiver,  v. 
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United  States,  25  Ct.  CI.  46,  was  an  action  against  the  government  for 
carrjring  the  mail,  in  which  overpayments  under  a  mistake  of  fact  were 
set  up  as  counterclaims  and  allowed  by  the  court.  Blaudot  v.  Le- 
maire  Liege,  27  Avril,  1876,  Pasicrisie  Beige  1876,  seems  to  have  been 
a  plain  case  for  the  recovery  of  amount  of  overpayment  for  work  and 
material.  In  our  opinion,  no  one  of  these  cases,  nor  any  case  cited,  is 
authority  for  the  present  action. 
The  first  assignment  of  error  is  as  follows: 

••That  the  court  erred  in  overruUng  the  defendant's  plea  of  no  canse  of 
action  in  this  oause." 

As  we  are  satisfied  that  the  plaintiff  below  does  not  allege  facts  suf- 
ficient to  entitle  him  to  recover  ex  contractu  or  ex  quasi  contractu,  we 
think  this  assignment  of  error  is  well  taken,  and  necessitates  the  re- 
versal of  the  case.  The  other  assignments  of  error  need  not  be  con- 
sidered. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  this  cause  is  re- 
manded with  instructions  to  sustain  the  exceptions  of  no  cause  of  ac- 
tion, and  otherwise  proceed  according  to  good  practice  and  the  views 
herein  expressed. 


MICHIGAN  HOME  COLONY  CO.  v.  TABOR. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  17,  1906.) 

No.  2,174. 

1.  Writ  of  Ebbob — ^Practice — ^Assignments  of  Ebbob. 

The  practice  of  filing  a  large  number  of  assignments  of  error  defeats 
the  purpose  of  the  rule  requiring  such  assignments,  and  is  not  to  be  ap- 
proved. 

2.  Same — Review — Effect  of  Motions  fob  Directed  Vebdicts. 

The  effect  of  motions  by  both  parties  for  direction  of  a  verdict  Is  to  sub- 
mit all  issues  of  fact  to  the  court,  and  the  law  imprenses  upon  its  finding 
so  made  all  the  incidents  of  a  general  finding  by  the  court  in  a  case  sub- 
mitted to  it  after  waiver  of  a  Jury  by  the  parties.  In  such  case  the  only 
questions  reviewable  by  an  appellate  court,  besides  the  sufficiency  of  the 
pleadings  to  support  the  judgment,  are  whether  there  is  any  substantial 
evidence  to  support  the  finding  and  whether  there  was  reversible  erroi 
committed  in  the  admission  or  rejection  of  evidence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40,  Cent  Dig.  Trial  §  400.] 

8.  Vendob  and  Pubchabeb — Contbact  fob  Sals  of  Land — Dependent  Cov- 
enants. 

Where  a  written  contract  for  the  sale  of  land  recited  the  payment  of  a 
sum  down  by  the  purchaser  and  required  him  to  pay  the  remainder  of  the 
purchase  money  on  a  specified  date,  and  further  provided  that  on  such 
payment  being  made  the  vendor  should  "on  demand  thereafter"  cause  to 
be  executed  to  the  purchaser  "a  good  and  sufficient  deed  In  fee  simple  of 
the  premises  above  described,  free  and  clear  of  all  legal  liens  and  incum- 
brances," the  covenants  for  payment  of  the  purchase  money  and  for  the 
delivery  of  the  deed  conveying  a  good  title  were  mutual  and  dependent, 
and  a  tender  of  performance  by  the  vendor  In  accordance  with  the  con- 
tract was  a  condition  precedent  to  his  right  to  maintain  an  action  to  re- 
cover the  purchase  money  from  the  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Coit  Dig.  Vendor  and  Por- 
cbaser,  H  851-Wl.] 
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4.  CowraACT^—CoNSTBucnoif— Practical  CJonstbtjction  by  Pabties. 

If  the  literal  terms  of  a  written  contract  are  In  doubt,  tlie  practical 
construction  placed  on  them  by  the  parties  will  prevail. 

[Ed.  Note — ^For  cases  in  point,  see  yoL  11,  Gent  Dig.  Contracts,  8  753.] 

Qb  Appeal— Review — Habmiess  Bbbob — ^Pleading — ^Amendment. 

tinder  the  settled  rule  that  after  verdict  and  Judgment  It  will  be  pre- 
sumed that  facts  necessary  to  support  the  Judgment  were  proved,  and  in 
all  formal  and  technical  matters  the  complaint  will  be  treated  as  amend- 
ed to  conform  to  the  facts,  granting  permission  to  a  defendant  to  amend 
a  cross-petition  in  matter  of  form  after  a  verdict  in  his  favor  thereon 
clearly  authorized  by  the  evidence  was  not  prejudicial  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

The  Michigan  Home  Colony  Company,  the  plaintiff  in  error,  brought  this 
suit  in  the  Circuit  Court  of  the  Eastern  Division  of  the  Northern  District  of 
Iowa  against  George  W.  Tabor,  the  defendant  in  error,  to  recover  the  agreed 
price  of  a  tract  of  land  situated  in  the  state  of  Michigan,  which  plaintiff  avers 
the  defendant  agreed  to  purchase  from  it  The  defense  was  that  the  obliga- 
tion to  pay  the  purchase  price  depended  upon  plaintiff  giving  to  defendant  a 
good  and  sufficient  deed  conveying  title  to  him  in  fee  simple,  free  and  clear  of 
all  legal  liens  and  incumbrances,  and  that  plaintiff  did  not  have  such  title  and 
could  not  and  did  not  tender  a  deed  of  such  title  to  him.  The  defendxuit,  with 
his  answer,  filed  a  cross-petition  to  recover  from  plaintiff  the  sum  of  $400 
paid  to  it  as  part  of  the  purchase  price  by  him  at  the  time  the  preliminary 
agreement  to  purchase  was  made.  The  case  was  tried  to  a  Jury,  and  at  the 
conclusion  of  all  the  evidence  plaintiff  moved  the  court  to. direct  a  verdict  in 
Its  favor  for  the  balance  of  the  purchase  price  due,  and  defendant  moved  the 
court  to  direct  a  verdict  in  his  favor  for  $400,  the  amount  paid  in  advance  for 
the  land.  The  court  overruled  plaintiff's  motion,  sustained  defendant's  mo- 
tion, and  directed  a  verdict  in  favor  of  the  defendant.  A  Judgment  was  ren- 
dered accordingly.  To  reverse  this  Judgment  a  writ  of  error  was  sued  out  of 
this  court 

A.  Kanneberg  and  F.  M.  Fort,  for  plaintiff  in  error. 
William  Graham,  B.  F.  Thomas,  and. Charles  M.  Thomas,  for  de- 
fendant in  error. 

Before  VAN  DEVANTER,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

There  are  78  assignments  of  error  in  this  case,  but,  in  our  opinion, 
very  few  questions  presented  on  the  record  for  consideration.  The 
practice  of  filing  such  a  large  number  of  assignments  cannot  be  ap- 
proved. It  thwarts  the  purpose  sought  to  be  subserved  by  the  rule 
requiring  any  assignments.  It  points  to  nothing.  It  leaves  opposing 
counsel  and  the  court  as  much  in  the  dark  concerning  what  is  relied 
on  for  error  as  if  no  assignments  were  filed. 

Mr.  Justice  Miller,  in  Phillips,  etc..  Const.  Co.  v.  Seymour,  91  U.  S. 
646,  648,  23  L.  Ed.  341,  says : 

•The  object  of  the  rule  requiring  an  assignment  of  errors  is  to  enable  the 
court  and  opposing  counsel  to  see  on  what  points  the  plaintiff's  counsel  intend 
to  ask  a  reversal  of  the  Judgment,  and  to  limit  the  discussion  to  those  points. 
This  practice  of  unlimited  assignments  is  a  perversion  of  the.  rule,  defeating 
all  its  purposes,  bewildering  the  counsel  of  the  other  side,  and  leaving  the 
court  to  gather  from  a  brief,  often  as  prolix  as  the  assignments  of  error,  which 
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of  the  latter  are  really  relied  on.  We  can  only  try  to  respond  to  such  points 
made  by  counsel  as  seem  to  be  material  to  the  Judgment  which  we  must 
render." 

Following  the  practice  suggested  in  that  case,  we  shall  endeavor 
to  consider  the  questions  which,  in  our  opinion,  must  control  the 
judgment  in  this  case. 

From  the  argument  of  counsel  and  a  general  consideration  of  the 
assignment  of  errors  and  the  record,  we  believe  the  case  turns  upon 
three  questions:  (1)  Is  there  substantial  evidence  to  sustain  the 
verdict  as  rendered?  (2)  Are  the  covenants  in  the  preliminary  agree- 
ment relating  to  the  payment  of  the  purchase  price  and  the  delivery 
of  the  deed  dependent  or  independent?  (3)  Was  the  action  of  the 
trial  court  in  permitting  defendant  to  amend  his  answer  after  the  ver- 
dict so  as  to  confoim  to  the  proof  erroneous?  The  agreement  for  the 
sale  and  purchase  of  the  land  in  question  was  made  and  signed  by  the 
parties  on  July  10,  1902.  It  obligated  defendant  to  pay  $8  per  acre 
for  the  tract  of  land  described  in  the  agreement,  $400  at  the  date  of 
the  agreement,  and  the  balance  on  March  1,  1903.  The  agreement 
then  proceeds  as  follows: 

"Second.  The  said  party  of  the  first  part  hereby  agrees  and  binds  Itself, 
its  successors  and  assigrns,  that  In  case  the  aforesaid  sum  of  eight  dollars 
($8.00)  per  acre  with  interest,  shall  be  fully  paid,  at  the  times  and  in  the 
manner  abore  specified,  it  will  on  demand,  thereafter  cause  to  be  executed 
and  delivered  to  the  said  party  of  the  second  part,  or  its  heirs  or  legal  repre- 
sentatives, a  good  and  sufficient  deed,  in  fee  simple,  of  the  premises  above  de- 
scribed, free  and  clear  of  all  legal  liens  and  encumbrances,  except  the  taxes 
herein  agreed  to  be  paid  by  the  party  of  the  second  part" 

There  is  evidence  tending  to  show  that  plaintiff  and  defendant,  sub- 
sequent to  the  making  of  preliminary  agreement  to  sell,  orally  agreed 
to  consummate  it  by  the  payment  of  the  balance  of  the  purchase  money 
and  delivery  of  the  deed  at  the  city  of  Maquoketa,  Iowa,  instead  of 
Milwaukee,  as  specified  in  the  written  agreement,  and  that  plaintiff 
should  furnish  to  defendant  an  abstract  showing  good  title  to  the  land, 
and  that  pursuant  to  this  agreement  the  president  of  plaintiff  corpo- 
ration and  the  defendant  met  at  Maquoketa  on  March  1, 1903 ;  the  pres- 
ident having  with  him  a  deed  to  the  land  and  an  abstract  which  he  ex- 
hibited to  the  defendant  as  evidence  of  good  title  in  plaintiff,  and  the 
defendant  having  with  him  the  balance  of  the  purchase  money  ready 
to  pay  over  to  plaintiff  *s  president  on  receipt  of  the  deed. 

The  rule  is  firmly  established  that  when  each  party  to  a  cause  on 
trial  before  a  jury  requests  a  peremptory  instruction  in  his  favor, 
he  thereby  consents  that  the  court  shall  find  the  facts  on  the  issues 
joined.  The  law  impresses  upon  the  finding  so  made  all  the  incidents 
of  a  general  finding  by  the  court  in  a  case  submitted  to  it  after  waiver 
of  a  jury  by  the  parties.  In  such  case  the  appellate  court  does  not 
consider  the  weight  of  evidence.  TKe  only  questions  for  review, 
besides  the  sufficiency  of  the  pleadings  to  support  the  judgment,  are 
whether  there  is  any  substantial  evidence  to  support  the  finding  and 
whether  there  was  reversible  error  committed  in  the  admission  or  re-* 
jection  of  evidence.  Beuttell  v.  Magone,  157  U.  S.  154,  157,  15  Sup. 
Ct.  666,  39  L.  Ed.  654;  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct. 
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481,  37  L.  Ed.  373 ;  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  723,  64  C.  C. 
A.  251,  66  L.  R.  A.  569,  and  cases  cited. 

Application  of  this  rule  to  the  present  case  dispenses  with  any 
critical  consideration  of  the  weight  of  evidence.  All  we  are  required 
to  do,  and  all  which,  with  due  regard  to  orderly  procedure,  we  ought 
to  do,  is  to  ascertain  whether  tiiere  is  any  substantial  evidence  to 
sustain  the  issue  joined  in  the  pleadings  and  found  by  the  verdict 
that  plaintiff  did  not  on  March  1,  1903,  have  or  tender  to  defendant 
a  deed  conveying  a  good  and  sufficient  title  to  the  land  in  question. 

In  reaching  a  conclusion  on  this  issue,  we  have  not  regarded  the 
failure  to  furnish  an  abstract  showing  good  title  as  in  itself,  a  breach 
of  the  contract  of  sale.  The  agreement  to  furnish  the  abstract  was 
made  orally  some  time  after  the  written  contract  of  sale  was  entered 
into.  It  was,  therefore,  within  the  statute  of  frauds,  section  9511, 
Comp.  Laws  Mich,  and  possibly  without  consideration  to  support  it 
as  an  cnforcible  agreement. 

An  obligation  was  imposed  upon  the  plaintiff  by  the  contract  to 
execute  and  deliver  to  the  defendant  a  good  and  sufficient  deed,  con- 
veying a  clear  and  unincumbered  title  in  fee  simple  to  him.  In  recog- 
nition of  this  obligation  plaintiff  undertook  to  show  defendant  its 
title,  and  for  this  purpose  the  abstract  referred  to  was  employed  and 
exhibited  to  defendant  and  his  counsel.  Its  statements  are  at  least 
admissions  by  plaintiff  touching  the  condition  of  its  title,  and  as  such 
was  available  to  the  defendant.  There  is  much  evidence  in  the  record 
as  to  what  the  abstract  disclosed,  and  whether  what  was  disclosed 
constitutes  a  defect  in  title  or  an  incumbrance  upon  the  land.  The 
evidence  of  witnesses  and  the  argument  of  counsel  present  different 
views  of  this  question;  one  that  the  abstract  disclosed,  and  the  other 
that  it  did  not  disclose,  defects.  Moreover,  there  is  evidence  of  direct 
and  positive  admissions  made  by  plaintiff's  president  on  March  1,  1903, 
at  the  time  and  place  fixed  for  the  delivery  of  the  deed  and  the  pay- 
ment of  the  purchase  money,  and  while  he  was  engaged  in  behalf  of 
his  company  in  performing  the  contract  of  sale  in  question,  that  he 
knew  the  title  was  defective  and  that  he  requested  defendant  to  give 
him  additional  60  or  90  days  within  which  to  clear  up  the  title.  The 
request,  it  appears,  was  not  acceded  to  by  defendant.  The  defendant 
was  there  ready  and  willing  to  close  the  trade  and  pay  for  the  land 
according  to  the  agreement  if  plaintiff  could  convey  a  good  title. 
In  this  condition  of  things,  plaintiff's  president  on  March  1,  1903,  ten- 
dered a  deed  to  the  defendant  which  the  defendant  refused  to  take 
or  pay  for.  From  the  foregoing  general  resume  of  the  proof  we  sat- 
isfactorily reach  the  conclusion  that  the  finding  that  plaintiff's  title 
was  not  good,  necessarily  involved  in  the  verdict  as  rendered,  is  well 
supported  by  substantial  evidence. 

Are  the  covenants  of  the  preliminary  agreement  dependent  or  in- 
dependent? The  parties  made  a  written  agreement  under  seal,  bind- 
ing one  of  them  to  convey  real  estate  to  the  other,  and  the  other  to 
pay  the  agreed  price  for  it.  It  bound  the  defendant  to  pay  a  certain 
part  of  the  price  down  and  the  balance  on  a  given  day,  March  1,  1903 ; 
fixed  the  place  of  such  payments  at  the  home  office  of  plaintiff  at 
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Milwaukee  and  obligated  the  plaintiff,  in  consideration  of  defendant 
making  the  payment  at  the  times  and  in  the  manner  specified,  there- 
after, on  demand,  to  execute  and  deliver  to  him  a  deed  conveying 
a  good,  unincumbered  title  in  fee  simple  to  the  land.  We  do  not 
doubt  that  the  obligations  created  by  these  covenants  were  mutual 
and  dependent.  The  failure  to  pay  the  purchase  money  relieved  plain- 
tiff from  the  necessity  of  conveying  a  good  title,  or  any  title,  and  the 
failure  to  have  a  good  title  to  convey  relieved  the  defendant  from  the 
necessity  of  paying  for  it.  The  time  fixed  for  the  final  performance 
was  of  the  essence  of  the  contract.  Bank  of  Columbia  v.  Hagner,  1 
Pet.  464,  7  L.  Ed.  219. 

In  the  last  cited  case  the  Supreme  Court  also  declared,  that  courts 
should  strongly  favor  that  construction  of  contracts  which  makes 
the  covenants  dependent  rather  than  independent.  In  dealing  with 
facts  similar  to  those  now  before  us,  it  says : 

"Admitting,  then,  that  a  contract  was  entered  into  between  the  parties,  the 
Inquiry  arises,  whether  the  plaintiffs  have  shown  such  a  performance  on  their 
part,  as  will  entitle  them  in  a  court  of  law,  to  sustain  an  action  for  the  re- 
covery of  the  purchase  money.  In  contracts  of  this  description,  the  undertak- 
ings of  the  respective  parties  are  always  considered  dependent,  unless  a  con- 
trary intention  clearly  appears.  A  different  construction  would,  in  many 
cases,  lead  to  the  greatest  injustice,  and  a  purchaser  might  have  payment  of 
the  consideration  money  enforced  upon  him,  and  yet  be  disabled  from  procur- 
ing the  property  for  which  he  paid  it  •  •  •  The  seller  ought  not  to  be  com- 
pelled to  part  with  his  property,  without  receiving  the  consideration ;  nor  the 
purchaser  to  part  with  his  money,  without  an  equivalent  in  return.  Hence, 
in  such  cases,  if  either  a  vendor  or  vendee  wish  to  compel  the  other  to  fulfill 
his  contract,  he  must  make  his  part  of  the  agreement  precedent,  and  cannot 
proceed  against  the  other,  without  an  actual  performance  of  the  agreement,  on 
his  part,  or  a  tender  and  refusal." 

To  the  same  effect  are  Phillips,  etc,  Const.  Co.  v.  Sevmour,  91  U. 
S.  647,  660,  23  L.  Ed.  341 ;  Telfener  v.  Russ,  162  U.  S^  170,  180,  16 
Sup.  Ct.  695,  40  L.  Ed.  930 ;  Kelsey  v.  Crowther,  162  U.  S.  405,  409, 
16  Sup.  Ct.  808,  40  L.  Ed.  1017;  Coughran  v.  Bigelow,  164  U.  S.  301, 
310,  17  Sup.  Ct.  117,  41  L.  Ed.  442;  Glenn  v.  Rossler,  156  N.  Y.  161, 
50  N.  E.  785;  Ewing  v.  Wightman,  167  N.  Y.  107,  60  N.  E.  322; 
Hill  V.  Grigsby,  35  Cal.  656 ;  Englander  v.  Rogers,  41  Cal.  420 ;  Mar- 
tin V.  Roberts  (Iowa)  102  N.  W.  1126;  Webb  v.  Hancher  (Iowa) 
102  N.  W.  1127. 

Counsel  for  plaintiff,  in  support  of  their  contention,  rely  upon 
Loud  V.  Pomona  Water  Co.,  153  U.  S.  564,  14  Sup.  Ct  928.  38  L.  Ed. 
822 ;  but  that  case,  when  carefully  considered,  is  found  to  be  an  ap- 
plication of  the  familiar  rule  that  the  intention  of  the  parties,  when 
properly  ascertained,  must  govern  in  determining  the  character  of 
their  covenants,  whether  they  be  dependent  or  independent.  The 
court  there  held  that  the  agreement  of  the  parties  clearly  evinced  an  in- 
tention that  the  purchaser  should  first  pay  the  purchase  price  of  the 
lands  before  he  would  be  entitled  to  demand  a  conveyance  thereof. 
That  case  involved  no  question  of  the  sufficiency  of  the  title.  The  only 
obligation  imposed  by  the  preliminary  contract  upon  the  seller  was 
that  after  the  several  installments  of  purchase  price  should  be  paid, 
and  after  the  other  covenants  of  the  agreement  should  be  performed, 
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he,  the  seller,  should  convey  the  real  estate  therein  described  "by  deed 
of  grant,  bargain  and  sale"  to  the  purchaser.  In  that  case  the  pur- 
chaser agreed  to  take  a  deed  of  grant,  bargain,  and  sale;  that  is, 
to  take  the  seller's  warranty  of  title,  as  his  protection.  In  this 
case  the  seller  agreed  that  the  deed  executed  by  it  should  be  one 
which  would  convey  a  fee  simple  title  free  and  clear  of  all  incum- 
brances. Here  is  found  no  reliance  upon  the  seller's  warranty,  if 
indeed  any  is  fairly  contemplated  by  the  agreement;  but  the  pur- 
chaser's protection  rests  upon  the  actual  performance  of  the  con- 
dition upon  which  the  agreement  to  purchase  was  made.  In  this  case, 
for  the  purposes  of  the  present  question,  it  must  be  assumed  that  the 
seller  did  not  have  a  good  title  and  was  not  able  to  deliver  the  deed 
called  for  by  the  contract  on  the  day  fixed  for  performance.  We 
cannot,  in  the  light  9f  reason  or  authority,  require  a  purchaser  of  a 
good  title  to  land  to  pay  the  agreed  purchase  price  when  it  turns  out 
Uiat  the  seller  has  no  title  and  cannot  make  a  deed  according  to  the 
requirements  of  the  contract  of  sale.  Reliance  upon  the  courts  for 
legal  redress  would  be  an  unsatisfactory  substitute  for  a  good  and 
sufficient  deed  in  hand. 

There  is  another  strong  argument  in  support  of  the  view  we  take 
of  this  case,  and  that  is  the  practical  construction  which  the  parties 
put  upon  the  terms  of  their  contract.  The  evidence  shows,  without 
contradiction,  that  the  parties,  by  mutual  agreement,  after  having 
substituted  Maquoketa,  Iowa,  for  Milwaukee,  as  the  place  of  per- 
formance, met  there  on  March  1,  1903,  the  day  fixed  for  perform- 
ance; that  the  president  of  plaintiff  corporation  had  with  him,  and 
tendered  to  defendant,  a  deed  and  abstract  of  title  to  the  land  in 
controversy;  and  that  the  defendant  had  with  him  the  money,  ready 
to  pay  in  the  event  title  was  shown.  It  obviously  did  not  occur  to 
either  of  them  that  any  view  of  the  contract  required  defendant  to 
pay  the  purchase  price  unless  plaintiff  could  and  did  simultaneously 
give  him  a  deed  to  the  land.  These  facts,  without  more,  show  that 
the  parties  construed  the  covenants  of  their  contract  to  be  mutual 
and  dependent.  If  the  literal  meaning  of  the  covenants  in  question 
were  in  doubt,  the  practical  construction  which  was  put  upon  them 
by  the  parties  must  prevail.  District  of  Columbia  v.  Gallaher,  124 
U.  S.  505,  510,  8  Sup.  Ct.  585,  31  L.  Ed.  526 ;  Long-Bell  Lumber  Co. 
V.  Stump,  30  C.  C.  A.  266,  86  Fed.  574,  and  cases  cited. 

There  are  many  assignments  of  error  predicated  on  the  action  of 
the  trial  court  in  overruling  plaintiff's  motion  for  a  new  trial  and  in 
arrest  of  judgment,  in  permitting  the  defendant  to  amend  his  cross- 
petition  to  conform  to  the  proof,  and  in  overruling  plaintiff's  de- 
murrer and  motion  to  strike  out  the  amended  cross-petition.  We 
have  given  them  all  sufficient  consideration  to  get  at  the  substance  of 
the  (Acuity  suggested.  It  seems  that  defendant,  in  his  original 
answer,  embodied  as  a  "second  division,"  so  called,  a  cross-petition 
to  recover  back  from  plaintiff  the  $400  paid  to  it  at  the  date  of  the 
execution  and  delivery  of  the  contract  of  purchase  as  a  part  of  the 
purchase  price.  Without  entering  into  a  detailed  consideration  of  the 
original  cross-petition,  it  may  be  admitted  that  it  was  technically  de- 
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fective  in  not  setting  forth,  with  sufficient  syllogistic  accuracy,  the 
right  of  the  defendant  to  recover  back  the  $400;  but  the  substance 
of  the  right  clearly  appeared.  In  fact,  the  right  followed  as  a  nec- 
essary consequence  from  the  plaintiff's  failure  to  recover  the  balance 
of  the  purchase  price  sued  for  by  it  It  has  been  repeatedly  held  by 
this  court  that  after  verdict  and  judgment  it  will  be  presumed  that 
facts  necessary  to  support  the  judgment  were  proved,  and  in  all  formal 
and  technical  matters  the  complaint  will  be  treated  as  amended  to 
conform  to  the  facts.  Keener  v.  Baker,  93  Fed.  377,  35  C.  C.  A.  350; 
Haley  v.  Kilpatrick,  104  Fed.  647,  44  C.  C.  A.  102;  Mine  and  Smelter 
Supply  Co.  V.  Parke  &  Lacy  Co.,  107  Fed.  881,  47  C.  C.  A.  34. 

Whether  the  cross-petition  was  properly  amended  or  not  is  quite 
immaterial.  If  it  were. not  amended,  the  law  would  treat  it  so,  and, 
if  it  were  amended,  it  would  be  but  an  expression  of  the  law  applir 
cable  to  the  situation.  Moreover,  dealing  with*  the  substance  rather 
than  the  form  of  things,  it  is  apparent  that  the  plaintiff  was  not  preju- 
dicially affected  by  the  amendment  to  the  defendant's  cross-petition. 
The  right  of  such  recovery  conclusively  appeared  from  the  fact  that 
the  plaintiff  could  not  recover  the  balance  of  the  purchase  price.  The 
reason  why  complainant  was  not  allowed  to  recover  the  balance  of  the 
purchase  price,  as  already  seen,  was  because  it  was  unable  to  make  or 
tender  a  good  and  sufficient  deed  conveying  the  lands  to  the  defend- 
ant in  fee  simple,  free  and  clear  from  incumbrances.'  For  that  very 
reason  the  payment  of  the  $400  by  the  defendant  to  the  plaintiff  on 
account  of  the  purchase  price  was  without  any  consideration  and  was 
clearly  recoverable  by  defendant.  There  was,  therefore,  no  preju- 
dicial error  in  anything  which  the  court  did  in  the  way  of  overruling 
demurrers  to  the  amended  cross-petition,  refusing  to  strike  out  the 
amendment,  or  rendering  judgment  on  the  verdict  The  judgment 
as  rendered  on  the  cross-petition  was  clearly  right 

As  observed  in  the  fore  part  of  this  opinion,  we  have  not  under- 
taken to  follow  and  treat  separately  the  different  assignments  of 
error  filed,  but  we  have  sought,  from  a  consideration  of  all  of  them, 
to  arrive  at  the  crucial  questions  affecting  the  substantial  rights  of 
the  parties.  While  we  have  not,  in, this  opinion,  referred  to- any  of 
them  specifically,  or  to  many  of  the  arguments  of  counsel  with  respect 
to  them,  we  believe  we  have  considered  all  the  substantial  questions 
involved  in  the  case.  From  this  we  are  brought  to  the  conclusion 
that  no  prejudicial  error  was  committed  by  the  trial  court 

The  judgment  is  therefore  affirmed. 
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PAYNE  V.  MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  9,  1905.) 

No.  2,026. 

!•  Insttbaivgb — ^Action  on  Lite  Policy — Questions  tob  Jubt. 

In  an  action  on  a  life  Insurance  policy,  it  was  shown  that,  while  solicit- 
ing agents  were  required  to  settle  for  the  net  first  premium  on  each  policy 
written  by  them  In  cash.  It  was  a  practice  recognized  by  the  company  to 
permit  them,  on  their  own  responsibility  and  at  their  own  risk»  to  advance 
Buch  net  premium,  making  such  arrangement  as  they  saw  fit  with  the  in- 
sured. The  policy  In  suit  was  issued  by  the  company,  sent  to  its  general 
state  manager,  and  by  him  given  to  the  soliciting  agent  who  took  the  ap- 
plication, to  be  delivered  to  the  insured  on  payment  of  the  first  premium. 
The  agent  afterwards  paid  in  the  premium,  less  his  commission,  and  it 
was  received  by  defendant  The  insured  died  within  the  /ear  covered  by 
such  premium.  The  agent  testified  that  the  application,  which  was  made 
at  the  end  of  the  year,  was  taken  solely  to  increase  the  apparent  amount 
of  business  done  by  him  during  the  year»  to  enable  him  to  obtain  a  prize 
offered  by  the  company ;  that  he  paid  the  net  premium,  and  It  was  agreed 
between  him  and  the  insured  that  she  should  pay  nothing,  but  that  he 
should  retain  the  policy  and  at  the  end  of  the  year  permit  it  to  apparently 
lapse.  There  was  evidence  on  behalf  of  plaintiff  tending  to  show  that  the 
agent  had  solicited  the  application  several  months  previously,  and  that 
when  it  was  made  Insured  and  her  husband  signed  a  note  to  the  agent  for 
the  premium,  due  in  one  year,  but  were  assured  by  him  that,  If  they  were 
not  able,  it  need  not  be  paid  at  that  time,  and  that  if  they  desired  they 
could  then  reduce  the  amount  of  the  policy.  Held,  that  such  evidence 
was  suflBcient  to  require  the  submission  of  the  question  of  the  bona  fides 
of  the  contract  to  the  Jury. 

2.  Same — ^Delivebt  of  Policy. 

•  Where  it  was  a  common  practice  recognized  by  a  life  insurance  company 
to  permit  soliciting  agents  to  advance  the  first  premium  on  applications 
taken  by  them,  taking  notes  of  the  insured  or  otherwise  securing  them- 
selves for  Its  repiayment,  the  delivery  of  a  policy  to  such  an  agent  who 
paid  the  premium  and  took  a  note  therefor  from  the  insured,  constituted 
a  complete  delivery  as  between  the  company  and  the  insured. 

[Ed.  Note. — For  cases  in  point  see  vol.  28,  Cent  Dig.  Insurance,  S§ 
226, 1856.] 

8.  Bills  and  Noibs — ^Validity  ov  Note — Vabyikg  Contbact  by  Pabol  Agbeb- 

MENT. 

The  binding  obligation  of  a  note  cannot  be  affected  by  a  contempora- 
neous parol  agreement  that  it  need  not  be  paid. 
[Ed.  Note. — For  cases  In  point  see  vol.  20,  Cent  Dig.  Evidence,  |  1802.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

E.  B.  Critchlow  (H.  P.  Henderson,  Frank'  Pierce,  and  W.  J.  Bar- 
rette,  on  the  brief),  for  plaintiff  in  error. 

Edward  M.  Allison,  Jr.  (Geo.  Sutherland  and  Waldemar  Van  Cott, 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  an  action  on  a  policy  of  life 
insurance  for  $10,000,  alleged  to  have  been  executed  and  delivered 
on  December  28,  1901,  by  the  defendant,  a  corporation  of  the  state 
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of  New  York,  to  Harriet  A.  Payne,  a  citizen  of  the  state  of  Utah,  in- 
suring her  life  for  the  Benefit  of  her  personal  representatives.  The 
execution  and  transmission  of  Ihe  policy  to  one  Rulon  S.  Wells,  the 
general  manager  of  the  company  for  the  state  of  Utah;  the  receipt 
by  the  company  from  its  soliciting  agent  of  the  net  premium,  that  is 
to  say,  the  premium  as  fixed  by  the  policy,  less  the  agent's  commis- 
sion for  the  first  year ;  and  the  death  of  the  insured  wiSiin  the  year- 
are  admitted  by  the  company.  The  defense  is  that  the  policy  was  not 
a  contract,  but  was  the  result  of  a  scheme  entered  into  between  the 
soliciting  agent  and  the  insured  to  deceive  the  company  by  making  it 
falsely  appear  that  the  soliciting  agent  had  secured  a  larger  amount 
of  insurance  than  any  other  agent  in  the  state  of  Utah,  and  for  that 
reason  would  be  entitled  to  a  certain  prize  which  the  company  had 
offered  to  agents  in  that  state.  Certain  issues  of  fact  were  tendered 
by  the  defendant  in  its  answer,  upon  which  the  case  went  to  trial  in 
the  court  below.  These  were  that  it  was  understood  and  agreed  be- 
tween the  soliciting  agent  and  the  insured  at  the  time  the  policy  was 
applied  for  that  the  insured  should  not  pay,  or  be  in  any  manner  liable 
for  the  payment  of,  either  the  first  or  subsequently  maturing  premi- 
ums on  the  policy;  that  the  policy,  when  issued  by  the  company  at 
its  home  office  in  New  York  and  JEorwarded  to  its  general  manager 
in  Utah  for  delivery,  should  never  be  in  fact  delivered  to  the  insured, 
but  should  be  held  by  the  agent  for  the  ultimate  purpose  of  securing 
a  prize,  and  then  allowed  to  lapse;  and  that  the  insured,  or  her  es- 
tate, should  never  have  any  interest  in  the  policy,  but  as  to  them  the 
same  should  be  void  and  of  no  effect.  The  case  was  tried  below  on 
these  issues,  and  at  the  conclusion  6i  all  the  evidence,  upon  motion 
of  defendant's  counsel,  the  learned  trial  judge  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  which  was  accordingly  done. 

The  main  ground  urged  for  a  reversal  of  the  judgment  rendered 
on  the  verdict  is  that  the  court  erred  in  not  leaving  Ae  issues  to  the 
jury  for  determination.  To  this  we  will  first  give  attention.  It  is  a 
settled  law,  that : 

''When  the  evidence  given  at  the  trial  with  all  inferences  that  the  jorj 
could  Justifiably  draw  from  it  is  insufficient  to  support  a  verdict  for  plaintiff, 
so  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not  bound 
to  submit  the- case  to  the  Jury,  but  may  direct  a  verdict  for  the  defendant" 
Louisville,  etc..  Railroad  Go.  v.  Woodson,  ld4  U.  S.  614,  621,  10  Sup.  Ct  628, 
33  L.  Ed.  1032. 

The  principle  last  announced  is  fully  recognized  and  has  been  ex- 
pressed in  various  ways,  such  as : 

"Where  the  evidence  is  undisputed  or  is  of  such  a  conclusive  character  that 
the  court,  in  the  exercise  of  a  sound  Judicial  discretion,  would  be  compelled 
to  set  aside  a  verdict  in  opposition  to  it,  the  court  may  direct  a  verdict**  Mar- 
ande  v.  Texas  &  Pacific  Railway  Co.,  184  U.  S.  173,  191,  22  Sup.  Ct  340,  46  L. 
Ed.  487.  See,  also,  Delaware,  etc..  Railroad  v.  Converse,  139  U.  S.  469,  11  Sup. 
Ct  569,  35  L.  Ed.  213. 

The  general  rule  is  clear,  and  it  now  becomes  necessary  to  ex- 
amine the  record  with  a  view  of  ascertaining  whether  there  is  any 
substantial  evidence  upon  which  the  jury,  in  the  exercise  of  its  proper 
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function,  might  have  found  for  the  plaintiff  on  the  issues  presented 
in  the  case. 

Certain  facts  are  undisputed.  The  policy  was  issued  by  the  com- 
pany at  its  home  office  in  New  York  and  transmitted  to  Rulon  S. 
Wells,  the  general  manager  of  defendant,  in  Salt  Lake  City.  Pur- 
suant to  an  established  custom  of  business,  he  delivered  the  policy  to 
one  E.  L.  Chesney,  the  agent  who  originally  solicited  it,  with  the  in- 
tent and  purpose  that  he  should  deliver  it  to  the  insured  and  collect 
the  first  year's  premium.  This  premium,  as  stated  in  the  policy,  is 
$378.70.  Of  this  sum  the  soliciting  agent  at  the  time  was  entitled,- 
for  his  commission  and  some  special  bonus,  to  $284.02,  leaving  $94.68 
as  the  net  premium  due  the  company  on  this  policy.  In  due  time  after 
receiving  the  policy  Chesney  paid  the  general  manager  the  net  pre- 
mium of  $94.68  due  the  company,  and  this  ended  the  transaction  so 
far  as  the  company  was  concerned.  It  had  issued  its  policy  and  de- 
livered it  to  Chesney  for  delivery  by  him  to  the  insured  and  collec- 
tion of  the  premium.    The  premium  due  the  company  had  been  paid. 

In  dealing  with  his  sub  or  soliciting  agents  General  Manager  Wells 
observed  a  common  practice  of  requiring  the  soliciting  agents  to  do 
a  cash  business  with  the  company,  but  permitted  them  to  make  such 
arrangements  for  the  payment  of  first  premiums  by  the  insured  as 
suited  the  convenience  of  both,  whether  by  way  of  taking  notes  or  ex- 
tending time  of  payment  of  the  whole  or  any  part  of  the  premium. 
The  general  manager  in  his  testimony  admits  that  it  was  common 
practice  to  have  notes  taken  by  soliciting  agents  in  payment  of  first 
premiums,  in  his  office,  not  for  collection  exactly,  but  as  collateral 
security  for  the  payment  of  advances  made  to  soliciting  agents.  He 
sajrs  he  frequently  turned  over  the  notes  to  the  soliciting  agent  who 
deposited  them  for  collection  by  him ;  that  they  remained  the  property 
of  the  agent  at  all  times,  subject  to  the  payment  of  the  agent's  ac- 
count. He  further  says,  in  substance,  that  the  first  year's  premium 
on  the  policy  in  question  was  settled,  so  far  as  the  company  was  con- 
cerned, by  cash  paid  by  Chesney,  and  that  the  note  taken  by  Chesney 
was  not  turned  in  to  him ;  that  after  Chesney  had  made  the  payment 
of  $94.68,  the  net  premium  due  the  company  on  the  policy  in  suit,  the 
company  had  no  further  claim  against  anyone  for  the  first  premium. 
It  may  therefore  confidently  be  assumed  that  the  company  was  well 
aware  of  the  fact  that  in  the  usual  course  of  business  Chesney  might 
take  the  note  of  Mrs.  Payne  for  the  whole  or  part  of  her  first  year's 
premium,  and  might  make  any  other  arrangement  witli  her  concerning 
the  matter  which  he  desired  to  do,  provided,  only,  he  paid  the  com- 
pany, through  its  general  manager,  the  net  amount  due  it  as  the  first 
premium  on  the  policy. 

Now  what  did  Chesney  do?  He  testifies,  in  substance,  that  he  first 
broached  the  question  of  Mrs.  Payne  taking  a  policy  in  his  company, 
on  December  28,  1901;  that  he  made  arrangement  with  her  husband 
the  day  before  to  have  her  come  from  Syracuse,  her  home,  to  Salt 
Lake  City  on  the  next  day,  and  when  she  arrived  there  his  accotmt 
of  what  occurred  is  as  follows : 
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"I  told  her  that  there  was  a  contest  on  for  a  prize  of  a  gold  watch,  to  be 
given  to  the  agent  writing  the  most  business,  taking  in  the  most  applications 
and  paying  for  them,  and  up  to  that  time  I  thought  I  was  in  the  lead  and 
had  secured  the  watch,  but  found  that  I  was  behind  and  wanted  to  know  If 
she  would  be  examined,  so  that  I  could  present  the  application  and  get  the 
watch,  and  she  was  inclined  not  to  be  examined.  •  *  •  She  said  she  did 
not  want  to,  because  she  did  not  have  any  money  to  pay  and  did  not  want  any 
insurance  to  pay  for.  I  told  her  it  would  not  be  necessary  to  pay  out  any- 
thing, as  I  would  pay  out  the  money  to  be  paid ;  that  it  was  a  favor  from  her 
to  me,  that  I  might  win  the  watch;  and  that  there  would  not  be  anything 
needed  down.  •  •  •  Well,  she  argued  for  quite  a  long  while.  I  don*t  re- 
member the  whole  of  the  conversation,  but  finally  she  said  she  would  be  exam- 
ined upon  that  basis  that  she  did  not  have  to  pay  any  money." 

Witness  Chesney  further  tesified,  in  substance,  that  he  then,  Decem- 
ber 28,  1901,  wrote  tlie  application;  that  Mrs.  Payne  never  paid  any- 
thing to  him  for  the  insurance ;  that  Mr.  and  Mrs.  Payne  never  gave  him 
any  note  for  the  premium;  that  he  never  had  any  conversation  with 
her  about  the  premium  or  about  the  cost  of  the  policy.  His  testimony 
makes  a  clear  showing  that  the  taking  of  the  policy  by  the  insured 
was  a  mere  favor  to  him  to  aid  him  in  his  contest. 

But  this  is  not  all  the  evidence.  Mr.  Payne,  the  husband  of  the  in- 
sured, testifies  in  answer  to  questions  as  follows : 

**Q.  What  did  he  (Chesney)  say  to  you  and  to  your  wife?  A.  Well,  he  wanted 
me  to  let  her  take  insurance  out  I  told  him  I  did  not  feel  able  for  to  take  one 
out  on  her  now ;  that  I  wanted  to  wait  and  see  how  we  came  out  with  the  salt 
We  had  not  yet  raised  our  crop  of  salt  Q.  What  answer  was  made  to  that  or 
what  did  he  (Chesney)  say?  A.  Well,  it  went  on  for  a  while,  and  he  kept  after 
us  for  to  take  a  policy  out — for  her  to  take  a  policy  out  Q.  During  what  pe- 
riod of  the  year?  A.  Well,  that  is  from  about  May,  I  should  judge,  last  of  May 
right  along  up  to  the  time  she  did  take  one  out  Q.  What  did  you  say  to 
him,  if  anything,  definitely  about  what  would  be  done  in  the  way  of  taking  out 
Insurance  for  her  with  regard  to  the  salt  crop  or  prospect  of  it?  A.  I  told  him 
*  *  *  I  would  not  take  out  one  until  I  saw  how  we  was  going  to  come  out 
on  the  salt  crop,  and  then  if  we  were  able  we  would  take  one  out  on  her." 

Margaret  Payne,  a  daughter  of  the  insured,  testifies  to  the  eflFect 
that  Chesney  had  a  conversation  with  her  in  October,  1901,  about  the 
application  for  life  insurance  by  her  mother.  She  testifies  that  about 
the  middle  of  October,  1901,  Chesney  said  to  her  that  he  had  just 
been  up  and  had  her  mother  sign  an  application  for  a  policy  of  life 
insurance. 

There  is,  therefore,  a  sharp  conflict  of  evidence  between  Chesney 
on  one  hand,  and  other  witnesses,  as  to  when  he  first  approached 
Mrs.  Payne  for  insurance.  He  testifies  emphatically  that  nothing  of 
that  kind  was  done  until  December  28,  1901.  There  is  certainly 
some  evidence  tliat  Chesney  was  endeavoring  to  secure  a  policy  on 
her  life  in  the  usual  course  a  long  time  before  the  exigency  of  the 
prize  contest  required  it.  There  is  also  a  conflict  of  evidence  on  the 
question  of  fact  whether  any  payment  of  the  first  year's  premium 
was  made  or  agreed  to  be  made  by  the  insured.  Chesney,  as  already 
observed,  says  Mrs.  Payne  paid  nothing,  and  assumed  no  obligation 
to  pay  anything,  but,  on  the  contrary,  that  it  was  expressly  under- 
stood that  she  should  pay  nothing.  Mr.  Payne,  the  husband,  after 
narrating  how,  at  the  instance  of  Chesney,  he  got  his  wife  to  go  from 
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S)rracuse  to  Salt  Lake  City  on  December  28,  1901,  and  how  she  went 
into  the  doctor's  oflSce  to  be  examined,  gives  a  detailed  account  of  his 
signing,  with  his  wife,  a  paper  for  what  he  says  was  "370  something," 
payable  to  E.  L.  Chesney,  maturing  one  year  after  date.  He  seems, 
from  his  evidence,  to  be  inexperienced  and  unfamiliar  with  business 
affairs,  and  somewhat  ignorant  concerning  the  meaning  of  the  trans- 
action in  which  he  was  engaged.  His  evidence,  too,  impresses  us  as 
that  of  a  witness  extremely  careful  to  say  nothing  more  than  he  re- 
membered and  in  no  sense  a  willing  or  officious  one.  While  he  can- 
not remember  or  state  the  terms  of  the  paper  signed  by  him  and  his 
wife,  except  in  the  particular  above  referred  to,  he  testifies  that  Ches- 
ney, when  he  asked  him  to  sign  the  paper,  said ;  ' 

"It  was  a  note  that  my  wife  bad  given  him,  and  I  had  to  sign  with  her,  in 
order  for  her  to  get  this  policy." 

This  note,  according  to  the  evidence,  was  then  jdelivered  to  Chesney 
and  has  not  since  made  its  appearance. 

The  following  further  evidence  of  the  husband,  in  questions  and 
answers,  is  given  in  detail  for  special  reasons  which  will  appear  later : 

"Well,  he  (Chesney)  said  it  was  a  note  my  wife  had  signed,  and  I  would 
have  to  sign  in  order  to  get  this ;  but  as  far  as  I  was  concerned,  if  I  did  not 
feel  like  paying  for  that  at  the  end  of  the  year,  I  did  not  need  to.  Q.  Pay 
for  what?  A.  Pay  ofT  this  note  that  we  had  signed.  There  would  be  no 
need  to  if  we  did  not  feel  like  it  If  we  did  not  feel  able  at  the  end  of  that 
year,  that  we  had  no  need  to  pay  for  it,  that  he  would —  *  *  *  As  to  the 
policy,  he  said,  after  this  had  run  a  year,  if  we  did  not  feel  able  to  pack  this 
amount,  we  could  cut  It  down  at  the  end  of  the  year,  and  take  what  we  could. 
We  was  speaking  about  the  amount  that  we  was  taking  out ;  that  we  did  not 
know  whether  we  would  be  able  to  pay  it  or  not  ♦  •  ♦  Well,  I  told 
him  like  this:  We  was  kind  of  in  trouble  with  the  Inland  Salt  Company. 
They  had  a  suit  against  us,  and  we  did  not  know  really  how  we  was  coming 
out  I  spoke  to  him  about  it  I  did  not  know  how  we  would  come  out  on 
that  suit,  nor  what  we  would  make  out  of  the  salt  crop.  Q.  What  did  he 
say  to  yon  in  reply  to  that?  A.  He  said,  if  we  was  not  able  to  pay  this,  pack 
this  much  insurance,  we  could  cut  it  down,  take  what  we  could." 

This  and  other  like  evidence  seems  to  us  so  natural,  candid,  and 
ingenuous,  so  expressive  of  the  doubts  and  uncertainties  which  igno- 
rant or  poor  people  feel  about  in  incurring  obligations,  that  we  have  no 
hesitation  in  saying  that  it,  with  the  reasonable  inferences  naturally 
arising  from  it,  affords  some  substantial  evidence  that  the  insured 
gave  a  note  to  the  soliciting  agent  for  the  full  amount  of  the  first 
year's  premium,  and  thereby  obligated  herself  and  husband  to  the 
payment  of  the  same  in  full.  There  being  evidence  as  already  seen, 
that  the  subject  of  insuring  Mrs.  Payne  had  been  under  consideration 
for  several  months  before  the  question  of  securing  the  prize  by  Ches- 
ney became  acute,  and  that  a  note  was  given  by  herself  and  husband 
for  the  payment  of  the  first  year's  premiums,  all  in  accordance  with 
permissible  practice  as  shown  by  the  custom  of  the  business  con- 
ducted by  defendant  company  in  the  state  of  Utah,  we  think  there  is 
substantial  evidence  that  the  transaction  in  question  was  honest,  and 
intended  in  good  faith  by  the  parties  as  a  contract  of  insurance,  and 
not  as  a  device  to  deceive  the  company  as  charged  in  defendant's  an- 
swer.   It  is  not  for  us  to  weigh  the  evidence  pro  and  con  on  the  issues 
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presented.  It  is  sufficient  for  our  present  purpose  to  determine  that 
there  is  substantial  evidence  which,  with  the  fair  inferences  deducible 
therefrom,  would  support  a  verdict,  had  one  been  found  in  favor  of  the 
plaintiff. 

The  argument  is  made  by  plaintiff's  counsel  that,  if  the  solicit- 
ing agent  paid  the  first  year's  premium,  even  without  the  authority  of 
the  insured,  the  company  would  be  liable.  This  we  do  not  feel  called 
upon,  under  the  issues  presented  by  the  pleadings,  to  consider.  It  is  a 
moot  question  only.  The  evidence  discloses  beyond  question  that  the 
soliciting  agent  paid  the  defendant  company  all  that,  as  between  him 
and  the  company,  was  due  the  latter ;  in  other  words,  that  he  paid  the 
full  net  first  year's  premium  to  the  company.  He  paid  this  sum  to  the 
company,  either  in  execution  of  the  fraudulent  scheme  set  forth  in  the 
answer,  or  as  an  advance  for  the  account  of  Mrs.  Pa3me,  evidenced 
by  the  note  alleged  to  have  been  taken  by  him.  These  are  the  only 
two  theories  presented  by  the  case.  In  the  event  first  mentioned,  it  is 
conceded  that  no  liability  would  attach  to  the  company ;  in  the  event 
next  mentioned,  it  must  be  conceded  that  liability  would  attach.  The 
evidence  discloses  a  common  practice  recognized  by  the  company,  per- 
mitting soliciting  agents,  upon  their  own  responsibility  and  at  their 
own  risk,  to  make  such  advances,  and  no  point  is  made  in  arg^ument 
or  brief  against  its  binding  the  company. 

It  is  hardly  necessary  to  advert  to  the  contention  that  there  was  no 
consummated  delivery  of  the  policy  in  question  to  the  insured.  If  the 
whole  transaction  was  a  fraudulent  device,  participated  in  by  the 
insured,  as  claimed  by  the  defendant,  and  if  it  was  understood  and 
agreed  that  no  premium  should  be  paid  or  obligation  assumed  by  the 
insured  with  respect  thereto,  but  that  Chesney  should  hold  the  policy 
for  his  own  purposes,  and  apparently  allow  it  to  lapse  after  his  pur- 
poses should  be  accomplished,  in  such  case,  his  possession  of  the  policy 
was  clearly  his  own,  and  not  that  of  Mrs.  Payne,  the  insured.  If,  on 
the  contrary,  the  parties  intended  a  bona  fide  contract  of  insurance, 
and  Chesney,  in  the  usual  and  permissible  course  of  business,  paid  the 
premium  for  Mrs.  Payne  pursuant  to  an  arrangement  by  whidi  he 
took  her  note,  giving  her  a  year's  time  to  refund  it  to  him,  then  his 
possesssion  of  the  policy  was  her  possession,  and  the  delivery  as  be- 
tween the  company  and  herself  was  complete.  The  general  manager 
testifies  that  in  the  usual  course  of  business  the  delivery  by  the  com- 
pany of  a  policy  to  the  soliciting  agent  was  for  the  purpose  of  collect- 
ing the  premium  and  delivering  the  policy  to  the  insured.  If  the  pre- 
mium was  collected  from  the  insured,  the  title  of  the  policy  immedi- 
ately vested  in  her.  The  last-mentioned  contention  will  therefore  de- 
pend upon  the  determination  of  the  main  issue  of  fact  in  this  case. 
Was  the  transaction  as  made  intended  as  a  bona  fide  contract  of  insur- 
ance, the  premium  being  paid  by  Chesney  for  account  of  Mrs  Payne, 
as  claimed  by  the  plaintiff,  or  was  it  a  scheme  or  device  to  fraudu- 
lently secure  a  prize  as  claimed  by  the  defendant? 

It  is  next  urged  that  the  note,  if  given  to  Chesney,  as  claimed,  with 
the  understanding  indicated  by  Mr.  Payne's  testimony,  was  not  an 
enforceable  obligation,  and  hence  has  no  force  or  effect  in  the  case. 
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That  testimony  may  admit  of  one  or  more  interpretations,  dependent 
upon  the  meaning  of  the  language  employed  in  the  light  of  local  us- 
age. A  peculiar  dialect  or  provincialism  is  apparent.  The  statement 
of  the  witness  at  one  time  is,  in  substance,  that  Chesney  told  him  that 
they  need  not  pay  the  note  unless  they  felt  like  it,  unless  at  the  end  of 
the  year  they  felt  able;  that,  if  they  did  not  feel  able  to  do  it,  "he 
would,"— do  something.  What,  is  left  unsaid.  In  the  same  connec- 
tion, witness  Payne  says  Chesney  told  them,  if  they  did  not  feel  able 
to  pack  the  full  amount  of  insurance,  they  could  cut  it  down  at  the  end 
of  the  year.  This  language  is  probably  subject  to  explanation,  and 
might  have  been  understood  by  the  jury  to  mean  that  if,  at  the  end  of 
the  year,  they  were  unable  to  carry  the  full  amount  of  $10,000  insur- 
ance, they  might  reduce  it  and  make  other  arrangements  in  harmony 
with  their  circumstances,  or  that,  if  they  were  unable  to  pay  their  note 
at  the  end  of  the  year,  other  arrangements  in  the  nature  of  an  exten- 
sion might  be  made.  If  such  is  the  purport  and  meaning  of  the  testi- 
mony, it  obviously  affords  no  ground  for  impeachment  of  the  validity 
of  tlis  policy.  This  testimony  should  all  have  been  submitted  to  the 
jury  for  its  interpretation  and  consideration  in  the  light  of  all  the  other 
facts  of  the  case,  under  proper  instructions  of  the  court.  If  the  testi- 
mony, taken  all  together,  means  that  the  makers  need  not  pay  the  note 
at  all  if  they  did  not  feel  disposed  to  do  so,  such  cotemporaneous  parol 
contradiction  of  the  express  written  obligation  would  be  void  and  of  no 
effect.  Brown  v.  Wiley,  20  How.  442,  15  L.  Ed.  965;  Brown  v. 
Spofford,  96  U.  S.  474,  24  L.  Ed.  508 ;  Martin  v.  Cole,  104  U.  S.  30, 
26  L.  Ed.  647 ;  Burnes  v.  Scott,  117  U.  S.  582,  6  Sup.  Ct.  865,  29  L.  Ed. 
991 ;  Falk  v.  Moebs,  127  U.  S.  597,  8  Sup.  Ct.  1319,  32  L.  Ed.  266. 

The  case  of  Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup.  Ct.  816,  38 
L.  Ed.  698,  is  relied  upon  by  defendant's  counsel ;  but  a  careful  consid- 
eration of  the  facts  and  doctrine  of  that  case  discloses  no  applicability 
to  the  case  before  us.  Defendant  in  that  case  was  sued  on  a  note 
which  he  admitted  to  have  given  plaintiff.  He  offered  to  prove  as  a 
defense  that. at  the  time  of  the  giving  of  the  note  and  prior  thereto, 
the  plaintiff  (the  payee)  agreed  with  him  that  the  note  should  be  given 
to  represent  the  price  of  the  interest  which  defendant  was  to  have  in 
certain  mining  property,  conditioned  upon  his  demanding  such  interest 
after  an  inspection  of  the  mining  property.  He  further  offered  to 
prove  that,  after  inspecting  and  testing  the  property,  he  notified  plain- 
tiff that  he  did  not  want  it,  and  demanded  the  redelivery  of  the  note 
to  him.  This  evidence  was  excluded  by  the  trial  court.  The  court  in 
its  opinion  announced  the  general  rule  already  referred  to  concerning 
the  involability  of  written  contracts,  and  then  stated  that  the  evidence 
offered  and  rejected  did  not  in  any  true  sense  contradict  the  terms  of 
the  note  itself,  "but  tended  to  show  that  the  written  instrument  was 
never  in  fact  delivered  as  a  present  contract,  unconditionally  binding 
the  obligor  according  to  its  terms  from  the  time  of  such  delivery,  but 
was  left  in  the  hands  of  Dulaney  [the  payee],  to  become  an  absolute 
obligation  of  the  maker  in  the  event  of  his  electing,  upon  examina- 
tion or  investigation,  to  take  the  stipulated  interest  in  the  property."^ 
In  other  words  the  Supreme  Court  said : 
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''According  to  the  eyidence  offered  and  excluded,  the  written  instmment  up- 
on which  this  suit  is  based  was  not,  except  in  a  named  contingency,  to  become 
a  contract  as  a  promissory  note  wliich  the  payee  could  at  any  time  rightfully 
transfer." 

There  is,  in  our  opinion,  no  evidence  in  this  record  which  brings 
this  within  the  doctrine  of  that  case.  The  evidence  of  Mr.  Payne,  in 
our  opinion,  can  be  construed  in  one  of  two  ways  only — cither  that 
Chesney  told  him  that  they  (Mr.  and  Mrs.  Payne)  would  never  be 
called  upon  to  pay  the  note  at  all,  in  which  case  there  would  be  a  flat 
and  ineffectual  contradiction  of  the  terms  of  the  note  itself,  or  that,  if 
they  were  not  able  to  meet  the  payment  at  the  end  of  the  year,  other 
satisfactory  arrangements  would  then  be  made.  There  is  no  phase  of 
the  evidence,  as  we  understand  it,  warranting  the  conclusion  or  in- 
ference that  the  parties  understood  the  note  was  conditionally  deliv- 
ered, or  was  to  be  obligatory  only  upon  the  happening  of  certain  fu- 
ture events.  If  the  note  was  given-at  all,  it  was,  under  the  evidence 
as  we  understand  it  and  authorities  already  cited,  an  unconditional 
obligation,  with  some  friendly  and  personal  assurance  as  to  what 
might  be  done  if  the  makers  were  unable  to  meet  the  payment  when 
due.  Inasmuch  as  this  case  must  be  reversed,  because  of  the  peremp- 
tory instruction  to  find  in  favor  of  the  defendant,  we  have  not  deemed 
it  advisable  to  review  the  action  of  the  trial  court  in  excluding  evi- 
dence offered  by  plaintiff,  as  presented  by  many  of  the  assignments  of 
error.  It  is  not  doubted  that  the  learned  trial  judge  will,  in  the  light 
of  this  opinion,  be  able  at  the  next  trial  to  make  proper  rulings  as  to 
the  admission  and  rejection  of  evidence. 

The  judgment  will  be  reversed,  with  a  direction  to  the  court  below 
to  grant  a  new  trial. 


SAVAGE  T.  SAVAGE. 
(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  0,  1905.) 

No.  691. 

1.  Bankbuptcy — Vauditt  of  LncN — Mortqaob  to  Secube  Aumont. 

Where  a  decree  for  alimony  in  favor  of  a  divorced  wife  was  a  lien  upon 
all  of  the  real  estate  of  the  husband,  it  was  competent  for  the  parties  by 
contract,  in  consideration  of  the  releasing  of  such  Hen  on  other  property, 
to  convert  the  alimony  into  an  annuity  for  life  secured  by  a  trust  deed  on 
specific  property  duly  recorded,  and  the  validity  of  the  lien  of  such  deed 
was  not  affected  by  a  subsequent  remarriage  of  the  parties,  and  it  may 
be  enforced  by  her  after  the  husband's  bankruptcy,  where  by  the  state 
statute  the  wife  had  the  right  to  acquire  and  hold  property  as  if  she  were 
unmarried. 

2.  Same — Gift  to  Wife. 

A  deed  of  property,  made  by  a  husband  to  his  wife  by  way  of  gift  at  a 
time  when  he  was  not  indebted,  and  which  was  duly  recorded,  is  valid 
as  against  his  subsequent  creditors  in  bankruptcy. 

3.  Same — Sale  of  Real  Estate — Release  of  Do  web  Right. 

It  is  proper,  and  generally  desirable,  to  sell  the  real  estate  of  a  bank< 
rupt  free  from  his  wife's  inchoate  right  of  dower,  with  her  consent,  and 
to  compensate  her  for  such  release  by  a  fair  allowance  out  of  the  proceeds. 
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4.  Interest — ^Asheabs  of  Annuity. 

Interest  should  not  be  allowed,  on  arrears  of  an  annuity  due  from  a 
bankrupt  to  his  wife  under  an  antenuptial  contract,  and  secured  by  a 
Hen  on  property,  where  the  contract  makes  no  provision  therefor. 

Pritchard,  Circuit  Judge,  dissenting. 

Petition  for  Revision  of  Proceedings  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Virginia,  at  Harrisonburg, 
in  Bankruptcy. 

On  February  19,  1904,  Ralph  Savage  was  adjudicated  a  bankrupt;  his  lar- 
gest creditor  being  his  brother,  the  petitioner,  Joseph  II.  Savage.  His  wife, 
M.  Adah  Savage,  formerly  M.  Adah  Seabrlght,  claimed  to  be  a  secured  cred- 
itor. She  was  first  married  to  the  bankrupt  in  1895.  On  March  13,  1897,  she 
was  divorced  from  him  and  allowed  to  take  her  maiden  name  of  Seabrlght  by 
a  decree  of  the  circuit  court  of  Frederick  county,  Va.  The  decree  required 
Ralph  Savage  to  pay  her  $400  a  year  alimony,  payable  in  monthly  sums  of 
$33.33  on  the  13th  of  each  month,  and  these  sums  were  secured  upon  the  real 
estate  of  Ralph  Savage,  situate  in  the  city  of  Winchester,  Va.  On  March  8, 
1898,  Ralph  Savage  executed  a  deed  of  trust,  conveying  to  R.  T.  Barton,  as 
trustee,  a  property  on  Main  street,  in  Winchester,  Va.  This  deed,  which  was 
also  signed  and  acknowledged  by  M.  Adah  Seabrlght,  recites  that  the  decree 
for  alimony  at  the  rate  of  $400  per  year  was  a  lien  upon  all  the  grantor's  real 
estate,  and  recites  that  by  a  bond  that  day  executed  by  Ralph  Savage  to  M. 
Adah  Seabrlght  he  had  bound  himself  to  pay  to  her  during  her  lifetime  the 
sum  of  $400  a  year  in  monthly  payments  of  $33.33  each,  and  had  agreed  to 
secure  the  payment  thereof  by  a  deed  of  trust  of  the  Main  street  property, 
and  in  consideration  thereof  said  M.  Adah  Seabrlght  had  agreed  to  wholly  re- 
lease the  lien  of  her  decree,  and  did  "unite  in  the  deed  for  the  purpose  of 
wholly  releasing  the  said  Ralph  Savage  from  the  obligation  of  the  decree  to 
pay  alimony  aforesaid,  and  his  property  from  the  lien  of  the  same,  and  the 
said  Ralph  Savage  on  his  pait,  in  fulfillment  of  his  contract,  doth  hereby 
grant  and  convey  unto  R.  T.  Barton,  trustee,"  etc.  The  deed  then  provides 
that,  in  case  of  default  in  payment  of  $33.33  per  month,  the  trustee  shall  sell 
the  property  at  public  auction,  and  out  of  the  proceeds  the  trustee  shall  lnve»t 
so  much  of  the  proceeds  as  shall  be  sufficient  to  produce  to  the  said  M.  Adah 
Seabrlght  $400  a  year,  or  else  said  trustee  shall  pay  over  to  said  M.  Adah  Sea- 
bright,  as  she  may  elect,  and  to  be  her  absolute  property  out  of  said  proceeds, 
a  sum  of  money  equal  to  the  conunuted  value  of  the  annuity  at  the  date  of 
sale.  In  either  event,  however,  the  residue  to  be  paid  by  the  said  trustee  to 
the  said  Ralph  Savage.  The  deed  of  trust  was  acknowledged  by  Ralph  Sav- 
age on  March  9,  and  by  M.  Adah  Seabrlght  on  March  10,  and  recorded  March 
22,  1898.  On  March  31,  1898,  Ralph  Savage  was  remarried  to  the  said  M. 
Adah  Seabrlght  On  June  19,  1899,  Ralph  Savage  conveyed  to  his  wife  a 
house  on  Washington  street.  In  the  city  of  Winchester,  renting  for  $24  per 
month,  which  rent  she  has  since  that  time  collected.  This  deed  was  acknowl- 
edged and  duly  recorded  on  June  2G,  1899. 

On  March  12,  1904,  Mrs.  Savage,  and  Mr.  Barton  as  trustee,  filed  their  peti- 
tion in  the  bankruptcy  proceedings,  reciting  the  foregoing  facts,  alleging  that 
the  annuity  of  $400  a  year,  secured  to  her  by  the  deed  of  trust  of  March  8, 
1898,  was  in  arrears  and  unpaid,  and  praying  that  the  court  would  permit  the 
trustee  under  its  supervision  to  sell  the  Main  street  property  and  pay  the  In- 
stallments in  arrear  and  to  pay  to  her  the  commuted  value  of  the  annuity  for 
her  life,  and  praying,  also,  that  she  be  allowed  out  of  any  other  real  estate 
of  the  bankrupt  sold  by  the  trustee  of  the  bankrupt  the  commuted  value  of 
her  contingent  right  of  dower.  Joseph  H.  Savage  and  other  creditora  of  tb** 
bankrupt  answered  this  petition,  denying  that  M.  Adah  Savage  was  entitled 
to  any  lien  for  the  payment  of  any  sum  to  her,  or  any  right  of  dower  or  any 
claim  whatever  against  the  estate  of  the  bankrupt  The  matter  went  to  the 
referee,  who  gave  notice  to  all  the  creditors,  and,  having  heard  the  testimony 
offered  and  arguments  of  counsel,  made  his  report  of  his  fiudlngo  and  conclu- 
sions.   The  referee  held,  that  by  virtue  of  the  deed  of  trust  of  March  8,  1808, 
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Mrs.  M.  Adah  Savage  had  a  first  lien  on  the  Main  street  property  for  the  nn* 
paid  installments  due  her  of  the  annuity  secured  to  her,  amounting  to 
12,433.83,  with  interest  on  each  installment  as  it  became  due  He  held  that 
Mrs.  Savage  was  entitled  to  the  commuted  value  of  the  annuity  according  to 
the  Virginia  statute  at  her  age  of  27,  amounting  to  $5,310,  and  that  it  was  se- 
cured by  the  deed  of  trust  and  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  Main  street  property.  He  further  held  that,  as  to  the  other  real  property 
owned  by  the  bankrupt,  Mrs.  Savage  was  entitled  to  her  contingent  right  of 
dower,  but  that,  as  she  had  consented  by  a  writing  filed  in  the  proceedings 
that  the  real  estate  might  be  sold  free  from  her  right  of  dower,  phe  should  be 
allowed,  when  sale  was  made  of  said  real  estate,  the  commuted  value  of  her 
contingent  right  of  dower.  It  was  ordered  by  the  referee  that  she  might  pro- 
ceed to  enforce  the  lien  given  for  her  benefit  by  the  deed  of  trust  by  sale  of 
the  Main  street  property,  and  the  order  authorized  Mr.  R.  T.  Barton,  as  trus- 
tee named  in  the  deed,  and  Mr.  M.  M.  Lynch,  the  trustee  in  bankruptcy,  to 
make  the  sale  at  public  auction.  The  referee  found  that  at  the  time  of  mak- 
ing the  deed  of  trust  of  the  Main  street  propert^i.  and  at  the  time  of  making  , 
the  deed  of  gift  to  his  wife  of  the  Washington  street  property,  the  bankrupt 
owed  only  a  few  small  personal  debts,  which  had  been  paid,  but  that  he  had 
never  paid  to  his  wife  any  installments  of  the  annuity.  The  creditor,  Joseph 
H.  Turner,  desiring  a  review  of  the  orders  of  the  referee  by  the  District 
Judge,  duly  filed  his  petition  for  review,  and  the  referee  certified  to  the  Dis- 
trict Judge  the  questions  presented,  with  a  summary  of  his  findings  and  his 
order.  The  questions  presented  for  review  were  whether  M.  Adah  Savage 
was  rightly  allowed  the  arrears  of  annuity  and  interest  thereon;  whether  it 
was  proper  to  allow  her  as  the  commuted  value  of  the  annuity  the  sum  of 
$5,310 ;  whether  It  was  proper  to  declare  these  sums  a  lien  on  the  Main  street 
property  and  to  allow  the  lien  to  be  enforced  by  sale ;  whether  it  was  proper 
to  direct  the  real  estate  of  the  bankrupt  to  be  sold  clear  of  the  wife^s  contin- 
gent dower.  The  petition  for  review  was  heard  by  the  District  Judge,  and 
the  rulings  of  the  referee  were  affirmed  and  approved.  Joseph  H.  Savage, 
feeling  himself  aggrieved,  has  petitioned  this  court  to  review  and  revise  said 
proceedings  in  matter  of  law. 

R.  E.  Byrd  (Holmes  Conrad,  on  the  brief),  for  petitioner. 
R.  T.  Barton,  for  respondent. 

Before  PRITCHARD,  Circuit  Judge,  and  MORRIS  and  PUR- 
NELL,  District  Judges. 

MORRIS,  District  Judge  (after  stating  the  facts).  The  deed  of 
trust  of  March  8,  1898,  between  Ralph  Savage,  of  the  first  part,  R.  T. 
Barton,  trustee,  of  the  second  part,  and  M.  Adah  Seabright,  of  the 
third  part,  recites  the  obligation  of  Ralph  Savage  to  pay  to  M.  Adah 
Seabright  as  alimony  $400  a  year  in  monthly  installments  of  $33.33, 
which  had  been  decreed  in  her  favor  by  a  decree  dissolving  a  mar- 
riage between  herself  and  Ralph  Savage  and  granting  her  alimony, 
and  recites  that  the  decree  had  been  recognized  as  a  lien  on  his  real 
estate.  It  further  recites  that  she  had  agreed  to  release  his  other 
property  from  the  lien  of  the  decree  in  consideration  of  the  grant  to 
the  trustee  of  the  specific  property  described  in  the  deed  as  security 
for  the  payment  of  the  said  yearly  sum  of  $400  for  life.  The  deed 
provides  that,  upon  default  in  payment  of  the  debt  secured  by  the  deed 
of  trust  or  of  any  installment,  it  should  be  the  duty  of  the  trustee  to 
sell  the  property  and  out  of  the  proceeds  to  invest  so  much  of  the  pro- 
ceeds as  would  be  sufficient  to  produce  to  the  said  M.  Adah  Seabright 
$400  a  year,  or  else,  as  she  might  elect,  to  pay  to  her  as  her  absolute 
property  the  commuted  value  of  the  annuity  at  the  date  of  sale.    The 
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deed  in  very  dear  terms  expresses  the  contract  between  the  parties. 
She  released  the  rest  of  his  property.  He  secured  to  her  $400  a  year 
for  life  by  a  specific  lien  on  the  Main  street  property,  or,  in  default 
of  payment,  at  her  election,  the  commuted  value  of  that  annuity  during 
her  life.  It  was  a  valid  agreement,  made  upon  a  valuable  considera- 
tion, and  there  were  then  no  existing  creditors.  By  agreement  of  the 
parties  the  $400  a  year  ceased  to  be  alimony  and  subject  to  the  control 
of  the  court  which  decreed  it,  and  became  a  fixed  annuity  for  life,  and  its 
payment  secured  by  an  unqualified  deed  of  trust  duly  executed  and 
placed  upon  record  March  22,  1898. 

On  March  31,  1898,  the  parties  were  remarried,  and  it  is  urged,  in 
support  of  the  petition  to  revise,  that  the  marriage  invalidated  this 
annuity  and  the  deed  to  secure  it,  for  the  reason  that  the  $400  a  year 
had  originally  been  alimony,  and  that  by  the  remarriage  the  considera- 
tion for  its  payment  failed.  Obviously,  when  the  deed  was  executed, 
the  parties  were  competent  to  make  any  contract  with  respect  to  the 
$400  a  year  they  might  agree  upon.  If,  for  the  sake  of  relieving  other 
property  from  liability  as  recited  in  the  deed,  or  for  any  other  reason, 
Savage  chose  to  agree  to  convert  alimony  into  a  contractual  obliga- 
tion to  pay  an  annuity  for  life,  there  was  nothing  unlawful,  or  faimoral, 
or  against  public  policy  in  the  transaction.  The  parties  made  the  agree- 
ment and  evidenced  it  by  a  formal  instrument  of  writing,  which  they 
recorded,  and  by  the  agreement  the  $400  a  year  became  an  annuity 
subject  to  no  contingency  except  duration  of  her  life.  They  both 
testified  in  these  proceedings  that  the  deed  of  trust  was  made  in  con- 
templation of  marriage  and  as  a  marriage  settlement,  and  to  prevent 
the  release  of  the  daim  for  alimony  which  would  have  resulted  from 
the  proposed  marriage,  had  no  such  contract  been  made.  This  is  not 
the  consideration  recited  in  the  deed ;  but  as  the  deed  of  trust  was  re- 
corded on  March  22d,  and  the  parties  were  remarried  on  March  31st, 
it  appears  highly  probable  that  it  was  made  in  contemplation  of  mar- 
riage. For  such  a  settlement  the  marriage  is  a  sufficient  consideration 
to  support  the  deed.  It  is  regarded  in  law  as  a  consideration  of  the 
very  highest  value.  Prewit  v.  Wilson,  103  U.  S,  22-24,  26  L.  Ed.  360. 
•In  either  aspect,  it  cannot  be  successfully  contended  that  the  considera- 
tion for  the  deed  has  failed,  or  is  affected  by  the  subsequent  marriage. 

By  the  Virginia  Code  it  is  enacted  that  a  married  woman  shall  have 
the  right  to  acquire,  hold,  use,  and  dispose  of  property  as  if  she  were 
unmarried.  Under  such  an  enactment,  if  the  wife  is  a  creditor  of 
her  husband,  and  if  the  debt  is  bona  fide  and  established  by  proof,  she 
is  to  be  neither  postponed  nor  preferred  to  other  creditors  solely  be- 
<:ause  of  their  marital  relation.  Bean  v.  Patterson,  122  U.  S.  496- 
500,  7  Sup.  Ct.  1298,  30  L.  Ed.  1126.  Here  we  have  a  covenant  by 
the  husband  to  pay,  which  he  has  not  performed,  and  a  recorded  lien 
on  land  to  secure  performance.  It  follows  that  monthly  payments 
were  due  from  the  grantor  to  the  cestui  que  trust,  and,  as  they  were 
not  paid,  she  is  entitled  to  the  arrears  and  entitled  to  resort  to  the  land 
for  payment  The  bond  mentioned  in  the  deed  was  for  $3,000,  but 
the  resd  agreement  was  to  pay  $400  a  year,  and  the  deed  provides  ex- 
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plicitly  that  the  commuted  value  is  to  be  paid  to  the  beneficiary,  if 
she  so  elects,  in  case  of  a  sale  after  default. 

With  regard  to  the  deed  of  June  19,  1899,  conveying  the  Washing- 
ton street  property,  that  was  a  deed  of  gift  from  husband  to  wife,  duly 
recorded,  and  also  made  at  a  time  when  there  were  no  creditors  to  be 
injured  by  it.  It  is  urged  on  behalf  of  the  petitioner  for  revision  that 
this  conveyance  should  be  regarded  as  having  paid  off  and  discharged 
the  sums  secured  to  the  wife  by  the  deed  of  trust,  but  this  is  a  mere 
assumption,  without  a  word  of  proof  to  sustain  it.  The  testimony  of 
both  husband  and  wife  is  that  it  was  a  gift  from  him  to  her  as  a 
provision  for  the  future  comfort  of  herself  and  children,  and  such  a 
gift  he  had  an  undoubted  right  to  make  to  her.  Wallace  v.  Penfield, 
106  U.  S.  260-262,  1  Sup.  Ct.  216,  27  L.  Ed.  147.  And  even  if  the 
testimony  of  the  husband  and  wife  should  be  held  to  be  within  the  re- 
striction of  Va.  Code,  1904,  p.  1770,  §  3346a,  and  should  be  excluded 
as  incompetent  in  such  a  controversy  as  this,  the  case  is  without  any 
testimony  to  show  that  the  conveyance  was  a  payment,  and  as  the  con- 
veyance from  husband  to  wife  requires  no  consideration  other  than  the 
marital  relation  to  support  it,  there  is  no  presumption  that  it  was  a 
payment^  Jackson  v.  Jackson,  91 U.  S.  122-125, 23  L.  Ed.  258.  A  gift 
from  husband  to  wife,  not  made  in  prejudice  of  creditors,  evidenced 
by  a  deed  duly  executed  and  recorded,  *is  valid,  and  needs  no  consid- 
eration other  than  the  marital  relation  to  support  it.  Sexton  v.  Whea- 
ton  and  Wife,  8  Wheat.  229,  6  L.  Ed.  603 ;  Jones  v.  Clifton,  101  U.  S. 
225-228,  25  L.  Ed.  908 ;  Bean  v.  Patterson,  122  U.  S.  499,  7  Sup.  Ct. 
1298,  30  L.  Ed.  1126. 

With  regard  to  the  objection  urged  against  the  order  to  sell  the 
bankrupt's  remaining  real  estate  free  from  the  wife's  contingent  right 
of  dower,  it  is  sufficient  to  say  that  it  is  nearly  always  desirable,  in 
making  sale  of  a  bankrupt's  real  estate,  if  the  wife  will  consent,  to  sell 
free  from  her  inchoate  right  of  dower,  and  to  compensate  her  by  a 
fair  allowance  out  of  the  proceeds  for  her  release  of  that  right.  It  is 
common  practice  to  do  so  when  it  is  possible,  and  we  think  the  practice 
is  to  be  approved,  as  it  gives  the  purchaser  an  unincumbered  title,  and 
ordinarily  results  in  advantage  to  creditors  by  obtaining  a  better  price, 
for  a  clear  title  than  can  be  obtained  for  property  the  title  to  which  is 
clouded  by  such  a  possible  incumbrance. 

There  remains  the  question  whether  it  was  proper  to  allow  interest 
upon  each  installment  of  the  annuity  from  the  date  it  fell  due,  as  was 
done  by  the  referee.  In  A.  &  £.  Encylopedia  of  Law,  vol.  2,  p.  407, 
this  statement  is  found : 

'The  casee  are  somewhat  conflicting  upon  the  question  of  the  allowmnct 
of  interest  on  arrears  of  annuities.  GeneraUy  the  English  courts  seem  to  bt 
inclined  against  it,  and  the  courts  of  the  United  States  in  favor  of  it* 

In  Adams  v.  Adams,  10  Leigh  (Va.)  627-633,  it  is  stated  to  be  the 
general  rule  that  annuities  do  not  bear  interest.  In  Iscnhart  v.  Brown, 
2  Edw.  Ch.  (N.  Y.)  341-347,  it  is  stated  that  the  weight  of  authority 
is  against  allowing  interest  upon  arrears  of  annuity. 

In  Laura  Jane  v.  Hagen,  10  Humph.  (Tenn.)  332-336,  it  is  stated 
that  whether  interest  shall  be  allowed  on  an  annuity  must  depend  upon 
the  circumstances  of  each  case,  and  is  not  a  matter  of  positive  law. 
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In  cases  of  annuities,  where  there  is  no  express  direction  or  contract 
for  interest,  we  think  it  may  be  fairly  said  to  be  discretionary.  Mower 
V.  Sanford,  63  L.  R.  A.  629,  note.  If  interest  be  discretionary,  this  is 
clearly  a  case  in  which  that  discretion  should  be  exercised  against  al- 
lowing it.  During  the  six  years  in  which  the  arrears  were  accumulat- 
ing the  wife  was  living  with  her  husband,  and  was  being  supported 
and  maintained  by  him.  It  was  by  his  default  that  the  installments 
were  not  paid  to  her ;  but  to  impose  the  addition  of  interest,  which  the 
deed  of  trust  does  not  provide  for  and  which  is  not  part  of  the  contract, 
would  not  be  to  put  a  penalty  upon  him  for  his  default,  but  to  deplete 
the  residue  of  the  proceeds  of  the  property  which  is  to  go  to  creditors. 
Wormley's  Est,  137  Pa.  101-112,  20  Atl.  621, 

As  to  all  the  orders  of  the  district  court,  except  the  order  allowing 
interest  on  the  arrears  of  the  annuity,  the  petition  for  revision  is  dis- 
missed, and  as  to  the  said  allowance  of  interest  the  petition  to  revise 
is  sustained.  .It  is  so  ordered,  and  that  each  party  pay  his  and  her  own 
costs  in  this  court 

PRITCHARD,  Circuit  Judge  (dissenting).  I  am  unable  to  concur 
in  the  conclusion  of  the  court  in  regard  to  the  effect  of  the  deed  of 
trust  which  was  executed  by  Ralph  Savage  to  his  wife,  the  respondent, 
on  the  8th  day  of  March,  1898.  It  is  held  that  this  instrument  con- 
stitutes a  valid  agreement  upon  a  valuable  consideration.  In.  consider- 
ing this  question  we  are  confronted  with  a  proposition  which  is  serious 
in  its  nature  and  one  that  is  worthy  of  careful  consideration.  The  deed 
of  trust  was  based  upon  the  consideration  that  the  respondent  should 
release  the  liens  existing  upon  the  property  of  Ralph  Savage,  which 
had  been  created  by  virtue  of  the  decree  of  alimony,  and,  among  other 
things,  it  was  provided  in  the  deed  of  trust  that  the  husband  should 
comply  with  the  provisions  of  the  decree  which  required  him  to  pay 
annually  to  the  respondent  the  sum  of  $400.  The  inquiry  naturally 
arises  as  to  what  were  the  reasons  that  prompted  Ralph  Savage  to 
execute  the  deed  of  trust  in  question.  To  tiiis  proposition  there  can  be 
but  one  answer,  and  that  is  that  such  instrument  was  executed  for  the 
purpose  of  freeing  his  property  from  existing  liens  and  also  to  guar- 
antee the  performance  on  his  part  of  the  conditions  contained  in  the 
decree,  to  wit,  the  proper  maintenance  and  support  of  his  wife. 

When  one  marries  he  assumes  a  moral  obligation,  which,  among 
other  things,  involves  the  duty  of  maintaining  and  providing  for  his 
wife;  and  while  this  is  not  a  contract  to  support  the  wife,  in  the  ordi- 
nary acceptation  •of  the  term,  the  duty  enjoined  is  of  such  a  character 
.  that  the  courts  will  by  fine  or  imprisonment  enforce  its  requirements. 
This  is  an  obligation  which  is  never  imposed,  except  in  cases  where  it 
is  made  to  appear  that  the  husband  is  not  performing  the  duty  thus 
enjoined  upon  him.  In  this  instance  it  appears  that  Ralph  Savage 
was  not  maintaining  and  supporting  his  wife  in  the  manner  in  which 
he  was  in  duty  bound  to  do,  and  for  this  and  other  reasons  the  bonds 
of  matrimony  between  the  parties  were  dissolved,  and  accordingly  a 
decree  was  entered  requiring  him  to  pay  to  the  respondent  during  her 
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life  time  the  sum  of  $400  per  annum ;  and  subsequent  thereto  and  in 
pursuance  of  such  decree  an  agreement  was  entered  into  between  the 
parties  by  which  the  husband  executed  a  deed  of  trust,  which  provided 
that  the  property  described  therein  should  be  conveyed  to  a  trustee 
for  the  purpose  of  securing  the  payment  of  the  annuities  hereinbefore 
mentioned.  This  contract  was  based  upon  the  consideration  hereto- 
fore mentioned,  and  upon  the  theory  that  the  parties  were  to  live 
separate  and  apart  and  that  the  husband  should  be  required  to  maintain 
and  support  his  wife  in  the  same  manner  as  when  they  lived  together. 

Within  a  short  time  after  the  execution  of  the  deed  of  trust  the 
.  parties  became  reconciled  and  were  remarried,  and  the  husband  again 
assumed  the  relation  to  his  wife  which  he  had  sustained  before  they 
were  divorced,  and  it  appears  from  the  record  that  he  provided  suit- 
able support  and  maintenance  for  her  from  that  time  on.  In  other 
words,  when  the  parties  remarried,  the  husband  voluntarily  undertook 
to  do  that  which  the  court  had  decreed  he  should  do  at  a  time  when 
he  was  divorced  from  his  wife.  The  agreement  which  he  had  entered 
into  with  his  wife  prior  to  their  remarriage  was  in  the  nature  of  an 
executory  contract,  and,  when  the  parties  married  the  second  time,  the 
reasons  upon  which  the  decree  and  the  contract  were  based  ceased  to 
exist.  The  husband,  realizing  that  his  entire  real  property  was  sub- 
ject to  this  decree,  he  and  his  wife,  who  became  sui  juris  by  the  decree 
of  divorce,  made  a  contract  which,  instead  of  being  a  lien  on  all  of  the 
husband's  property  to  secure  the  payment  of  the  annuities  mentioned 
in  the  decree  of  the  court,  provided  that  it  should  be  a  lien  only  on  cer- 
tain portions  of  it,  which  portions  should  be  placed  in  the  hands  of  a 
trustee  who  should  hold  the  same  merely  as  a  security.  When  the  hus- 
band and  wife  remarried,  the  new  contract  to  marry  and  its  consumma- 
tion constituted  a  waiver  on  the  part  of  the  wife  of  all  annuities  se- 
cured to  her,  and  thus  discharged  the  property  placed  in  the  hands  of 
the  trustee  of  any  lien ;  for,  as  the  annuities  thus  ceased  to  exist  or  be 
enforceable,  of  course  the  securities  were  no  longer  valid. 

In  the  case  of  Boyd  v.  Olvey,  82  Ind.  304,  it  is  held : 

"It  may  be  laid  down  as  a  general  rule  that,  where  an  estate  Is  devised  to 
tmstees  for  particular  purposes,  the  legal  estate  Is  vested  in  them  as  long 
as  the  execution  of  the  trust  requires  It,  and  no  longer,  and  therefore,  as  soon 
as  the  trusts  are  satisfied,  it  will  vest  in  the  person  beneficially  entitled  to  it" 

When  the  parties  remarried  the  wife  became  reinvested  with  the  in- 
choate right  of  dower  in  all  of  the  real  property  which  the  husband 
possessed  at  that  time — ^that  which  was  included  in  the  deed  of  trust, 
as  well  as  that  portion  of  his  property  which  had  been  freed  from  the 
lien  created  by  the  decree  for  alimony  existing  at  the  time  the  deed  of 
trust  was  executed.  While  the  act  of  remarriage  resulted  in  reinvest- 
ing the  husband  with  the  title  to  the  property  conveyed  in  the  deed  of 
trust,  on  the  other  hand,  it  had  the  effect  of  reinvesting  the  wife  with 
the  right  of  dower  in  all  of  the  real  estate  which  the  husband  owned 
at  the  date  of  their  remarriage.  Inasmuch  as  the  proposition  that  by 
the  remarriage  the  wife  was  reinvested  with  her  dower  right  in  all 
property  still  owned  by  the  husband  and  which  had  been  owned  by 
him  at  the  time  of  the  divorce,  as  well  as  invested  with  a  dower  right 
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in  any  additional  property  acquired  by  the  husband  since  the  date  of 
the  divorce,  is  undeniable,  to  hold  that  after  the  remarriage  she  still 
retained  her  rights  under  the  deed  of  trust  given  in  settlement  of  ali- 
mony would  be  tantamount  to  holding  that  by  the  remarriage  the  wife 
resumes  all  of  her  original  rights  in  her  husband's  property,  without 
any  corresponding  relinquishment  on  her  part  of  the  rights  acquired 
by  the  decree  for  alimony.  This,  I  think,  is  neither  law  nor  equity. 
I  take  it  that  it  will  not  be  seriously  contended  that  a  remarriage  of  the 
parties  did  not  render  the  decree  for  alimony  inoperative.  The  agree- 
ment which  had  been  entered  into  by  the  husband  was  to  the  effect 
that  he  would  faithfully  comply  with  the  terms  of  the  decree  of  the 
court,  and,  in  order  to  guaranty  his  performance  of  such  agreement, 
a  certain  portion  of  his  property  was  pledged  for  that  purpose.  Sup- 
pose that  no  deed  of  trust  had  been  executed  prior  to  the  date  of  the 
remarriage,  could  it  be  contended  that  the  lien  which  had  been  created 
by  virtue  of  the  decree  would  continue  to  exist,  notwithstanding  the 
remarriage  of  the  parties?  Most  assuredly  such  contention  would  be 
untenable,  in  view  of  the  fact  that  such  remarriage  was  sufficient 
within  itself  to  render  inoperative  the  decree  by  which  such  lien  was 
brought  into  existence  and  upon  which  it  was  based. 

For  the  reasons  stated,  I  tiiink  that  the  property  in  question  should 
be  sold  for  the  benefit  of  the  creditors  of  Ralph  Savage,  the  bankrupt, 
subject  to  a  lien  on  the  same  for  any  annuities  that  may  have  accrued 
from  the  date  of  the  execution  of  the  deed  of  trust  until  the  remar- 
riage of  the  parties. 


GENERAL  TIRE   EXTINGUISHER   CO.   T.   LAMAR  et  aL 

(Clrcoit  Court  of  Appeals,  Fifth  Circuit    December  5,  1005.) 

No.  1.476. 

!•  Equitt — ^Exceptions  to  Master's  Repobt. 

Exceptions  to  the  report  of  a  master  in  chancery  are  In  the  nature  of 
a  special  demurrer,  and  must  point  out  specifically  the  errors  relied  on, 
and  findings  and  parts  of  the  report  not  so  specifically  excepted  to  are 
to  be  taken  as  admitted. 

[Ed.  Note.— -"For  cases  In  point,  see  vol.  15,  Cent  Dig.  Equity,  S  910.] 

2.  Sales— Resebvation  of  Title— Yaliditt  under  Georgia  Statute. 

Under  Code  Ga.  1895,  §§  2776,  2777,  which  require  every  contract  of 
conditional  sale  by  which  the  title  to  property  delivered  is  reserved  in 
the  seller  until  the  purchase  price  has  been  paid  to  be  executed  and  at- 
tested in  the  same  maimer  as  mortgages  on  personal  property  and  record- 
ed within  30  days,  in  order  for  such  reservation  to  be  valid  as  against 
third  parties,  such  a  contract  not  so  executed  and  attested  is  not  entitled 
to  record,  and  the  reservation  is  InefiTectual  as  against  creditors  of  the 
purchaser,  at  leaBt  where  it  1b  not  shown  that  they  had  actual  notice 
thereof. 

ft.  Appeal — Equity — Findings  of  Masteb — Pbesubcption  of  Cobrectness. 

A  finding  by  a  master  that  certain  appliances  were  attached  to  a  fac- 
tory must  be  taken  as  anrect  in  determining  whether  or  not  such  ap- 
pliances became  subject  to  a  prior  mortgage  on  the  building  and  machin- 
141 F.— 28 
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ery  therein,  where  it  was  not  excepted  to»  and  there  is  no  evidence  show- 
ing the  character  of  the  appliances,  or  whether  or  not  they  were  detach- 
able. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  Ihe  Southern 
District  of  Georgia. 

The  following  is  the  opinion  of  Spcer,  Circuit  Judge,  in  the  Circuit 
Court: 

In  the  early  part  of  the  year  1900  the  Mlllen  Cotton  Mills  undertook  the 
erection  and  equipment  of  a  cotton  factory  at  Millen,  Ga.  The  company  pur- 
chased a  tract  of  land,  constructed  mill  buildings,  and  on  various  dates  during 
that  year  made  contracts  for  the  purchase  and  installation  of  appropriate 
machinery.  Among  the  contracts  was  that  now  before  the  court  This  con- 
tract was  made  on  the  20th  day  of  August  1900,  and  under  it  the  General 
Fire  Extinguisher  Company  agreed  to  furnish  and  erect  a  system  of  automatic 
sprinklers.  It  appears  that  the  several  contractors  and  famishers  of  ma- 
chinery completed  the  installation  of  the  cotton  mill  equipment  about  June, 
1901.  The  Millen  Cotton  Mills  not  being  able  to  pay  for  the  machinery  and 
equipment  placed  in  the  mill  buildings,  certain  creditors  recorded  mechanics' 
liens,  aggregating  |44,945.09.  The  General  Fire  Extinguisher  Company,  how- 
ever, did  not  avail  itself  of  this  opportunity  afforded  by  the  law  of  Georgia. 
In  January,  1902,  the  William  Firth  Company  and  other  contractors  and  ma- 
terialmen, who  had  recorded  mechanics'  liens  as  above  stated,  filed  a  bill 
in  equity  to  establish  and  enforce  them.  With  this  bill  a  number  of  inter- 
ventions were  filed.  Among  them  was  that  of  the  Commercial  Bank  of 
Augusta,  substituted  trustee,  in  behalf  of  the  holders  of  bonds  issued  under  a 
mortgage  covering  the  real  estate  and  manufacturing  plant  of  the  Millen  Cot- 
ton Mills.  This  mortgage  was  made  October  31.  1900.  recorded  November 
14th  of  the  same  year,  and  was  for  $40,000.  Another  Intervention  was  that 
of  the  Generar  Fire  Extinguisher  Company,  now  under  consideration.  The 
issues  arising  in  the  cause  were  referred  to  a  special  master,  who  had  reported 
in  substance  that  the  sum  realized  from  the  sale  of  the  property  of  the  de- 
fendant, to  wit,  $90,000,  should  be  applied,  first,  to  the  payment  of  certain  ' 
laborers  and  taxes ;  second,  to  the  payment  of  claims  secured  by  the  mechan- 
ic's* liens  aggregating  $44,945.09  principal ;  third,  to  the  payment  of  the  mort- 
gage indebtedness  of  $40,000  principal ;  and,  fourth,  to  the  payment  of  numer- 
ous unsecured  claims,  among  them  that  of  the  intervener.  The  General  Fire 
Extinguisher  Company  has  filed  several  exceptions  to  the  master's  report,  but 
relies  only  on  the  first,  namely :  "The  prayer  of  the  claimant  that  it  be  pei> 
mitted  to  retake  and  remove  th^  machinery  furnished  by  it,  in  case  it  is  not 
allowed  a  special  lien  on  said  machinery,  must  be  denied." 

Said  ruling  is  contrary  to  law  and  equity,  and  is  error  because  the  written 
contract  between  claimant  and  the  Millen  Cotton  Mills,  which  was  admit- 
ted in  evidence  without  objection  and  which  is  not  disputed,  contains  the 
following  language :  "It  is  agreed  that  space  for  materials  and  facilities  for 
the  prosecution  of  the  work  shall  be  accorded  on  the  premises,  and  that  the 
(veneral  Fire  Extinguisher  Company  shall  have  lien  upon  the  materials  and 
equipment  until  full  payment  shall  have  been  made  therefor,  with  right  to 
enter  upon  the  premises  and  remove  the  same  In  case  of  any  default  in  pay- 
ment" And  because  said  contract  contains  the  following  language:  ''It  is 
also  understood  that  any  loss  or  damage  by  fire  which  may  occur  to  our  ma- 
terials and  equipment  while  In  your  premises  shall  be  borne  by  you." 

Claimant  alleges  that  the  special  master  erred  in  not  allowing  its  prayer, 
since  it  appears  from  the  evidence  recited  that  it  was  the  intention  of  tlie 
parties  that  the  material  and  equipment  should  remain  the  property  of  claim- 
ant until  paid  for,  and  because  it  was  also  stipulated  that  claimants 
'shall  have  a  lien'  upon  said  materials  and  equipment  until  full  payment  shall 
have  been  made,  and  because  it  was  further  stipulated  that  the  claimant 
should  have  the  right  to  enter  upon  the  premises  and  remove  said  materials 
and  equipment  If  not  paid  for.    The  above  quoted  language  is  contained  in 
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said  contract  introduced  in  evidence  whicli  is  marked  "Exhibit  No.  16,"  and  is 
attaclied  to  an  intervention  filed  by  claimant  In  said  cause.  Said  contract 
is  referred  to  and  made  a  part  of  the  record  on  page  23  of  the  report  of  the 
special  master."  It  is  well  established  that  exceptions  should  be  so  framed 
as  not  merely  to  allege  error  in  general  terms,  but  to  enable  the  court  to  de- 
cide distinctly  on  each  point  in  dispute.  Adams,  Equity,  $  386.  As  stated  in 
Sheffield,  etc.,  Ry.  C5o.  v.  Gordon,  151  U.  S.  291,  14  Sup.  Ct  343,  38  L.  Ed.  164: 
"Proper  practice  in  equity  requires  that  exceptions  to  the  report  of  a  master 
should  point  out  specifically  the  errors  upon  which  the  party  relies."  Excep- 
tions to  reports  of  masters  in  chancery  are  in  the  nature  of  a  special  demur- 
rer, and  the  party  objecting  must  point  out  the  error,  otherwise  the  part  not 
excepted  to,  will  be  taken  as  admitted.  Story  v.  Livingston,  13  Pet  359,  10 
li.    Ed.   200,   approving   Wilkes   v.   Rogers,   6   Johns.   566. 

The  sole  question,  therefore,  properly  before  the  court  is :  Did  the  master.  In 
view  of  the  language  and  terms  of  the  contract  between  the  intervener  and 
defendant,  and  for  the  reasons  stated  in  the  foregoing  exception,  err  in  finding 
that  the  intervener  had  no  right  to  take  and  remove  the  equipment  furnished 
by  it  to  the  Millen  Cotton  Mills?  In  order  for  the  intervener  to  have  the  right 
to  retake  the  equipment  furnished  by  it,  title  thereto  must  have  been  reserved. 
Of  course,  as  between  the  intervener  and  the  defendant  the  language  quoted 
from  the  contract  and  appearing  in  the  exception  is  sufficient  to  retain  the  title 
in  the  intervener.  But  in  this  case  the  Millen  Cotton  Mills  became  insolvent 
and  the  rights  of  creditors  intervened.  Now  is  the  reservation  of  title  good  as 
against  such  creditors?  The  conclusion  of  the  master  is:  "The  agreement 
was  not  executed  and  recorded  as  required  by  the  laws  of  Georgia  so  as  to 
reserve  title  in  the  claimant"  The  law  of  Georgia,  applicable  to  conditional 
sales  of  this  character  is :  "Whenever  personal  property  is  sold  and  delivered 
with  the  condition  affixed  to  the  sale,  that  the  title  thereto  is  to  remain  In 
the  vendor  of  such  personal  property  until  the  purchase  price  thereof  shall 
liave  been  paid,  every  such  conditional  sale.  In  order  for  the  reservation  of 
title  to  be  valid  as  against  third  parties,  shall  be  evidenced  In  writing,  and 
not  otherwise.  And  the  written  contract  of  every  conditional  sale  shall  be 
executed  and  attested  in  the  same  manner  as  mortgages  on  personal  property ; 
as  between  the  parties  themselves  the  contract  made  by  them  shall  be  valid, 
and  may  be  enforced  whether  evidenced  In  writing  or  not"  Section  277C, 
Code  Ga.  1895.  "Conditional  bills  of  sale  must  be  recorded  within  thirty 
days  from  their  date,  and  in  other  respects  shall  be  governed  by  the  laws  re- 
lating to  the  registration  of  mortgages."    Section  2777,  Code  Ga.  1895. 

Reference  to  the  contract  shows  that  it  is  not  attested  by  any  witness,  offi- 
cial or  otherwise,  as  required  by  section  2776  above  quoted,  and  although  dated 
August  29,  1900,  was  not  recorded  until  January  9,  1902.  The  intervener  hav- 
ing failed  to  comply  with  the  requirements  of  the  provisions  of  the  Code  of 
Georgia  above  quoted,  the  result  is  that  as  to  third  parties,  it  was  an  absolute 
sale.  This  being  true.  In  the  absence  of  proof  that  subsequent  creditors  hud 
actual  notice  of  such  conditional  contract  the  master  seems  Justified  in  con- 
cluding that  the  Intervener  was  not  entitled  to  retake  and  remove  the  equip- 
ment furnished  by  It  which  had  become  a  part  of  the  Millen  Cotton  Mills' 
manufacturing  plant  Indeed,  it  would  seem  that,  even  if  subsequent  credit- 
ors had  actual  notice  of  the  contract  by  which  the  intervener  sought  to  re- 
serve title,  the  sale  would  yet  be  considered  absolute.  The  law  of  Georgia 
just  quoted  requires  that  every  such  condition  sale  "shall  be  executed  and 
attested  in  the  same  manner  as  mortgages  on  personal  property,"  and  "must 
be  recorded  within  thirty  days  from  their  date";  otherwise  the  reservation 
of  title  Is  not  valid  as  against  third  parties.  There  is  no  qualification  as  to 
this  language.  Mortgages  on  personal  property  are  required  by  section  2724 
of  the  Code  of  Georgia  of  1895,  to  be  "executed  in  the  presence  of,  and  at- 
tested by  or  proved  before  a  notary  public  or  Justice  of  any  court  in  this 
state,  or  a  clerk  of  the  superior  court"  It  has  been  held  by  the  Supreme 
Court  of  Georgia  that  such  a  conditional  contract  may  be  attested  by  a  wit- 
ness, not  one  of  the  officials  above  named,  because  there  being  no  such  wit- 
ness, the  contract  may  be  "proved"  as  provided  for  in  section  2724,  supra. 
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The  same  court  has  also  held  that  snch  a  contract  so  witnessed  was  ralld  as 
to  subsequent  purchasers  having  actual  notice.  Hill  t.  Ludden  ft  Bates,  etc^ 
113  Oa.  320,  38  S.  B.  752.  "Expresslo  unlus  ezclusio  alterlus  est"  The  ob- 
ject of  the  record  Is,  of  course,  to  give  constructive  notice  of  the  contract 
If  such  contract  is  not  executed  and  attested  as  required  by  law,  It  cannot 
be  properly  recorded,  and  say  the  Supreme  CJourt  of  this  state:  "Where  a 
paper  which  the  law  requires  shall  be  attested  as  a  mortgage  on  personalty 
In  order  to  admit  it  to  record  was  not  attested  at  all,  the  actual  record  of  it 
was  notice  to  nobody."  Ouunlnghapa  v.  Cureton,  96  Ga.  489,  23  S.  E.  420. 
Speaking  of  such  a  contract  the  same  court  in  Merchants  v.  Gottrell,  96  6a. 
1G8.  23  S.  E.  127,  hold  that  "the  plain  Import  of  the  statute  Is  that  attesta- 
tion is  essential  to  the  validity  of  the  contract  as  against  third  persons,"  and 
state  that  the  object  of  the  statute  Is  to  "prevent  frauds  and  perjury  which 
might  be  practiced  by  debtors  and  others  in  collusion  with  them  to  defeat 
creditors  seeking  to  subject  to  their  claims  property  apparently  belonging  to 
the  debtor."  But  If  the  attempted  reservation  of  title  Is  not  entirely  void 
as  to  them,  did  the  creditors  have  actual  notice?  If  true,  this  fact  should 
have  been  brought  to  the  attention  of  the  court  by  exception  to  the  master's 
report  with  proper  reference  to  the  testimony  relied  upon  to  establish  it 
As  no  such  exception  is  made,  it  is  presumed  that  the  evidence  of  this  char- 
acter was  not  submitted  to  the  master,  and  the  report  would  seem  conclusive. 

In  his  argument  solicitor  for  the  intervener  contends  that  the  reservation 
of  title  in  its  contract  is  good  certainly  as  against  the  lien  of  the  mortgage 
made  on  October  31,  1900,  because,  he  states,  the  equipment  furnished  by 
the  intervener  was  not  placed  in  the  plant  of  the  defendax^k  until  after  the 
date  of  the  execution  of  the  mortgage,  that  no  credit  was  extended  by  virtue 
of  the  equipment  and  that  being  movable  personalty,  would  not  become  sub- 
ject to  the  mortgage  as  after-acquired  property.  It  will  be  observed  in  the 
first  place  that  the  property  of  the  Mlllen  Cotton  Mills  was  sold  under  a 
foreclosure  of  the  mortgage  referred  to,  but  was  sold  by  virtue  of  the  fore- 
closure of  the  special  liens  on  the  factory  of  the  defendant  given  to  the  ma-  | 
terialmen  and  manufacturers  of  machinery  who  had  recorded  mechanics'  liens, 
under  section  2304  of  the  Code.  The  special  liens  were  held  by  the  master 
to  be  superior  to  the  lien  of  the  mortgage,  and  this  ruling  has  not  been  ex-  i 
cepted  to.  Then,  since  the  master  finds  that  the  equipment  furnished  by  the  | 
intervener  was  "attached  to  the  factory,"  It  became  subject  to  the  special 
liens  of  the  materialmen  and  manufacturers  of  machinery,  unless  they  had  I 
actual  notice  that  title  had  been  reserved  in  the  seller.  It  is  not  in  dispute  | 
that  the  equipment  was  in  the  factory  building  at  the  time  these  special  liens 
attached,  nor  is  it  contended  that  these  lienors  had  notice  of  such  attempted 
reservation  of  title.  It  follows,  then,  that  as  to  those  the  sale  was  absolute. 
The  equipment  furnished  by  Intervener  became  a  part  of  the  factory  on 
which  these  special  liens  attached.  The  special  liens  were  foreclosed  on  the 
entire  factory  of  the  defendant  the  entire  factory  was  sold  to  satisfy  said 
special  liens,  and  the  equipment  furnished  by  intervener  being  by  absolute 
sale  a  part  of  such  factory,  the  intervener  for  all  time  lost  its  right  to  physic- 
ally retake  and  remove  such  equipment 

Since  the  Intervener  only  claims  the  right  to  retake  the  equipment*  ^e 
might  as  well  stop  here.  Since  in  the  argument  It  is  contended  tliat  the  res- 
ervation of  title  in  said  contract  is  superior  to  the  lien  of  the  mortgage,  it 
may  be  argued  that  in  equity  the  intervener  should  be  paid  before  the  bond- 
holders. There  is  no  issue  raised  in  the  exceptions  on  this  point  It  how- 
ever, appears  that  the  contract  with  the  intervener  was  made  on  August  29, 
1900,  and  attached  to  the  contract  is  an  itemized  account  of  the  equipment 
which  is  dated  October  9,  1900.  The  mortgage  is  dated  October  31,  1900, 
and  covers  "the  machinery  now  being  placed  in  the  factory  building"  and 
other  machinery  "to  he  acquired  from  time  to  time"  thereafter.  By  reference 
to  the  evidence  taken  before  the  master,  it  appears  also  that  the  equipment 
furnished  by  intervener  was  completely  installed  in  June,  1901.  ITrom  these 
facts,  thus  informally  brought  to  the  attention  of  the  court  the  inference  is 
■ought  to  be  made  that  the  machinery  was  not  being  placed  in  the  factory 
building  at  the  time  of  the  mortgage,  and  that  the  equipment  being  movable. 
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that  it  neyer  became  subject  to  the  mortgage.  Was  the  machinery  actually  In 
or  being  placed  in  the  factory  building  at  the  date  of  the  mortgage?  Was 
credit  extended  by  the  mortgagee  on  account  of  such  equipment?  Did  the 
trustee  of  the  mortgage  have  actual  notice  of  the  terms  of  the  contract  made 
with  intervener  on  August  29,  1900?  The  evidence  is  silent  upon  these  Im- 
portant matters.  Suppose  the  equipment  was  furnished  after  the  execution 
of  the  mortgage,  or  suppose  the  trustee  under  that  mortgage  had  actual 
notice  of  the  contract ;  was  the  equipment  of  such  character  as  to  become  an 
Integral  part  of  the  factory  of  the  defendant,  and  as  such  would  it  be  covered 
by  the  mortgage?  On  this  question  the  evidence  is  also  silent  No  evidence 
is  referred  to  to  sustain  this  contention.  The  master  reports  that  such  equip- 
ment  became  "attached  to  the  factory,"  and  this  finding  is  not  excepted  to 
by  the  intervener. 

Now,  if  the  equipment  was  placed  in  the  factory  after  the  execution  of 
the  mortgage,  did  it  become  affixed  to  the  manufacturing  plant  in  such  man- 
ner that  it  became  subject  to  the  lien  of  the  mortgage  on  such  plant?  It  ap- 
pears from  the  specifications  attached  to  intervener's  contract  that  it  was  a 
system  of  sprinklers,  composed  of  hydrants,  valves,  suction  pipes,  tanks, 
8team  and  exhaust  connections  with  fire  pump,  etc.  The  master  reports  that 
this  system  is  "attached  to  the  factory."  There  is  no  evidence  showing  the 
precise  character  of  this  equipment  or  how  it  is  attached  to  the  plant  of  the 
defendant  In  Cunningh.un  &  Co.  v.  Cureton,  96  Ga.  489,  23  S.  E.  420,  it  was 
held  that:  "Machinery  such  as  planers,  molders,  belting,  shafting,  and  the 
like,  placed  in  and  attached  to  a  mill  in  order  to  carry  out  the  obvious  pur- 
pose for  which  it  was  erected,  or  to  permanently  increase  its  value  for  use  as 
a  manufacturing  establishment,  and  not  intended  to  be  moved  about  from 
place  to  place,  but  to  be  permanently  used  w^ith  the  building,  becomes  a  part 
of  the  realty,  although  such  machinery  may  be  removable  without  injury 
either  to  itself  or  the  building."  In  Porter  v.  Pittsburg  Steel  Company,  122 
U.  S.  267,  7  Sup.  Ct.  1206,  30  L.  Ed.  1210,  where  there  was  an  attempt  to  reserve 
title  in  railroad  bridges,  the  Supreme  Court  held :  "The  bridges  became  a  part 
of  the  permanent  structure  of  the  railroad,  as  much  so  as  the  rails  laid  upon  the 
bridges  or  upon  the  railroad  outside  of  the  bridges."  The  court  continues: 
"Whatever  is  the  rule*  applicable  to  locomotives  and  cars  and  loose  property 
susceptible  of  separate  ownership  and  of  separate  liens,  and  to  real  estate  not 
used  for  railroad  purposes,  as  to  their  being  unaffected  by  a  prior  mortgage 
given  by  a  railroad  company  covering  after-acquired  property,  it  Is  well  settled, 
in  the  decisions  of  this  court,  that  rails  and  other  articles  which  become  affixed 
to  and  part  of  a  railroad  covered  by  a  prior  mortgage,  will  be  held  by  the  lien 
of  such  mortgage  in  favor  of  bona  fide  creditors  as  against  any  contract  be- 
tween the  furnisher  of  the  property  and  the  railroad  company,  containing 
stipulations  like  those  in  the  contracts  in  the  present  case."  A  number  of 
oases  are  cited,  among  them  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed.  839. 

Is,  then,  the  apparatus  furnished  by  the  intervener  such  an  integral  part 
of  the  manufacturing  plant  as  to  make  the  attempted  retention  of  title  in- 
effective as  against  the  Hen  of  the  mortgage?  There  is,  as  we  have  seen,  no 
evidence  as  to  the  character  of  this  apparatus  or  as  to  its  detacbablllty  from 
the  plant,  and  yet  the  court  not  only  required  the  purchasers  of  this  plant 
to  give  bond  to  secure  the  rights  of  the  General  Fire  Extinguisher  Company 
in  case  they  should  be  established  by  proof,  but  also  directed  an  order  of  re- 
reference  to  the  master  to  take  testimony  so  that  this  proof  could  be  taken, 
and  the  claimant  have  the  opportunity  to  support  if  It  could  its  claim  for  re- 
caption. The  special  master  went  forward  with  his  inquiry,  had  two  hearings, 
and  took  much  testimony.  Notwithstanding  this,  the  claimant  appeared  at 
this  term  of  the  court  and  applied  for  and  obtained  an  order  canceling' the 
order  of  re-reference  and  all  the  proceedings  taken  thereunder.  Thus  it  ap- 
pears that  the  court  has  evinced  its  solicitude  to  afford  the  opportunity  for  a 
thorough  investigation,  and  actually  took  order  so  that  the  costs  of  claimant, 
except  for  its  witness  fees,  would  not  have  been  increased.  Why  claimant 
pnt  aside  this  opportunity  is  apparently  due  to  a  difference  between  inter- 
veners' solicitors,  but  the  result  is  that  the  court  is  without  evidence  in  sup- 
port of  the  claioL    To  sum  up  the  matter,  the  incurable  defect  of  the  claim- 
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ant's  case  In  the  present  condition  of  the  record  Is  that  no  evidence  has  been 
furnished  In  view  of  which  it  would  be  appropriate  to  make  applicable  the 
principle  in  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed.  339,  and  Central  Trust 
Ck>.  V.  Marietta  &  North  Ga.  R.  R.,  48  Fed.  874,  1  G.  C.  A.  183.  In  both  cases 
and  in  other  cases  the  property  which  the  claimant  was  allowed  to  retake 
was  shown  to  be  detachable  in  Its  character. 

The  appeal  made  that  the  purchasers  of  this  property  should  not  be  per* 
mitted  to  retain  the  attachment  for  extinguishing  fires  because  it  has  not 
been  paid  for  as  contrary  to  equity  cannot  in  this  case  be  maintained.  Equity 
follows  the  law,  and  the  law  is  that,  if  a  vendor  desire  to  retain  title  to  his 
property,  that  desire  must  be  evidenced  by  a  contract  executed  in  a  certain 
manner  and  recorded,  so  that  all  persons  subsequently  giving  credit  on  the  faith 
of  It  to  the  purchaser  should  have  notice  that  his  title  is  not  good.  It  is  also 
true  that  the  claimant  who  excepts  has  not  set  out  any  evidence  in  support 
of  his  exceptions  conformably  to  the  rule.  This  is  perhaps  due  to  the  fact 
that,  although  the  court  has  given  claimant  every  opportunity  to  take  testi- 
mony, there  was  no  evidence  In  the  record  on  this  subject  which  could  have 
been  set  out  The  court  might  with  a  strict  regard  for  the  law  in  the  present 
state  of  the  record  wholly  deny  the  claim  made  by  the  General  Fire  Extin- 
guisher Company.  It  is,  however,  a  high  prerogative  of  the  court  of  equity 
to  do  equity  even  when  the  rights  of  complainants  have  been  obscured  by  neg- 
lect inadvertence,  or  mistake.  The  fact  is  apparent  that  the  General  Fire 
Extinguisher  Company  with  a  claim  of  the  value  of  $3,500,  notwithstanding 
the  effort  of  the  court  to  afford  it  has  not  had  its  claim  properly  presentetl. 

This  being  true,  the  court  will  afford  by  its  decree  the  opportunity  to  the 
claimant  to  make  application  anew  for  a  reference  in  order  that  proper  plead- 
ings may  l>e  submitted  and  evidence  taken  in  support  of  its  claim,  with  equiv- 
alent opportunities  to  the  defendant  If  it  does  this  within  10  days,  such 
reference  may  be  ordered.  If  it  falls  to  do  so,  the  report  of  the  special  mas- 
ter denying  the  claim  will  be  ordered  confirmed. 

Henry  A.  Alexander  and  Shepard  Bryan,  for  appellant. 
W.  K.  Miller  and  E.  H.  Callaway,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PER  CURIAM.  We  find  no  error  in  the  disposition  of  this  case  in 
the  Circuit  Court,  and  its  judgment  is  therefore  affirmed. 


COTTON  et  aL  v.  ALMY. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  2,  1005.) 

No.  1,171. 

1.  Shipping — Liabilitt  of  Lessee  fob  Loss  of  Vessel — Nbgliobncb  ob  Want 

OP  Skill — Voluntabt  Sebvice. 

Where  the  lessees  of  a  houseboat  at  the  termination  of  the  lease  under- 
took to  deliver  it  to  the  owner  at  a  port  other  than  that  named  in  the 
lease  and  where  the  boat  then  was,  although  at  the  owner's  request  and 
without  charge,  they  remained  liable  until  its  delivery  for  any  injury  to 
the  same  through  their  negligence  or  failure  to  exercise  such  maritime 
skill  and  care  in  towing  from  one  port  to  the  other  as  was  reasonable 
under  the  conditions  and  circumstances  existing  at  the  time. 

2.  Towage — Negligence — Evidence  Considebed. 

Evidence  considered,  and  held  to  support  a  finding  of  negligence  in 
undertaking  to  tow  a  houseboat  from  one  port  to  another  at  the  time 
and  under  the  conditions  shown,  as  well  as  in  the  manner  of  making  up 
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the  tow,  which  was  by  placing  the  boat  between  the  big  and  two  loaded 
scows,  all  being  towed  tandem,  subjecting  it  to  a  severe  and  unnecessary 
strain. 

8L  Shipping — Lease  of  Vessel — Damages  fob  Iwjubt. 

The  rule,  applied  in  marine  insurance,  that  the  injury  of  a  vessel  to 
such  extent  that  the  cost  of  repair  would  exceed  half  her  value  con- 
stitutes a  total  loss,  is  not  applicable  to  tha  case  of  the  injury  of  a  vessel 
under  lease,  so  as  to  entitle  the  owner  to  recover  her  full  value  as 
stipulated  in  the  lease  in  the  event  of  total  loss,  at  least  where  there 
was  no  abandonment  to  the  lessees. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Hawaii. 

Albert  F.  Judd,  R.  W.  Breckons,  and  William  R.  Davis,  for  ap- 
pellants. 

J.  J.  Dunne  and  W.  S.  Burnett,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  was  a  libel  in  personam  brought 
against  the  libelees  as  copartners  doing  business  under  the  firm  name 
of  Cotton  Bros.  &  Co.,  in  which  was  alleged,  among  other  things, 
that  during  the  times  mentioned  in  the  libel,  and  up  to  the  4th  day 
of  August,  1903,  the  libelant  was  the  owner  of  a  certain  houseboat 
of  the  value  of  $2,500,  then  lying  in  the  waters  of  Pearl  Harbor,  Oahu, 
which,  on  the  1st  day  of  January,  1903,  she  leased  to  the  libelees,  to- 
gether with  the  furniture  contained  therein,  for  the  term  of  six  months 
from  that  date,  "with  the  privilege  of  an  extension  thereof  from 
month  to  month,  said  extension  not  to  exceed  three  months,"  at  the 
rate  of  $75  per  month,  which  rental  the  lessees  covenanted  to  pay,  and 
further  covenanted  that  they  would  not  remove  the  houseboat  from 
the  limits  of  Pearl  Harbor ;  that  they  would  provide  proper  moorings 
therefor,  and  would  be  liable  for  all  damages  to  the  houseboat  from 
stranding  or  wrecking ;  and  that,  in  case  of  the  total  loss  of  the  house- 
boat, the  lessees  would  pay  to  the  lessors  the  sum  of  ,$2,500,  and,  at 
the  end  of  the  term  or  sooner  termination  thereof,  they  would  return 
the  boat  in  good  order  and  condition,  ordinary  wear  and  tear  ex- 
cepted. The  lease,  which  was  in  writing,  also  provided  that  the  les- 
sees should  not  be  liable  for  any  damage  by  fire.  The  libel  alleged  that 
on  the  4th  day  of  August,  1903,  while  the  houseboat  was  in  the  exclusive 
possession  and  control  of  the  libelees,  under  and  pursuant  to  the 
lease,  by  reason  of  the  direct  carelessness  and  negligence  of  the  libel- 
ees, and  without  any  fault  on  the  part  of  the  libelant,  the  houseboat 
became  and  was  wrecked,  within  the  jurisdiction  of  the  court  below, 
to  wit,  in  and  upon  the  navigable  waters  near  the  harbor  and  port  of 
Honolulu. 

The  facts  constituting  the  alleged  negligence  of  the  libelees  are  set 
forth  in  the  libel  as  follows: 

**Pr]or  to  said  August  4,  1903.  said  defendants  and  libelees,  in  whose  sole 
and  exclnslTe  possession  and  control  said  houseboat  then  was,  had  moored 
said  houseboat  near  the  western  shore  of  the  entrance  to  Pearl  Harbor  in 
said  Island  of  Oahu ;  and  on  said  August  4,  1903,  said  defendants  and  libelees 
proceeded  to  remove  said  houseboat  from  said  Pearl  Harbor  to  the  harbor 
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of  Honolulu  in  said  Island  of  Oahu.  Said  transportation  was  then  and  there 
attempted  to  be  performed  by  said  defendants  and  libelees  by  towing  said 
houseboat  in  tow  of  the  steam  tug  Kaena,  then  and  there  operated  and  con- 
trolled by  said  defendants  and  said  libelees.  Libelant  further  shows  that  at 
said  time  and  place,  and  along  with  said  houseboat,  said  defendants  and 
libelees  undertook  to  transport  by  towing  in  tow  of  said  Kaena  ftom  said 
Pearl  Harbor  to  said  Honolulu  harbor,  and  as  part  and  parcel  of  the  same 
tow  of  which  said  houseboat  formed  a  part,  two  laden  scows.  It  was  th^i 
and  there  the  duty  of  said  defendants  and  libelees,  in  making  up  said  tow, 
to  see  that  it  was  then  and  there  properly  constructed,  but  this  duty  said 
defendants  and  libelees,  by  reason  of  the  aforesaid  carelessness  and  negli- 
gence, wholly  failed  and  neglected  to  perform ;  and  in  this  behalf  this  libelant 
shows  that  said  tow  was  constructed  in  tandem,  and  was  then  and  there 
so  constructed  that  said  houseboat  was  placed  between  said  tug  Kaena  and 
said  two  laden  scows  hereinabove  referred  to.  Libelant  further  shows  that, 
when  said  tandem  tow  was  constructed,  said  tug  proceeded  from  said  Pearl 
Harbor  to  said  Honolulu  harbor.  At  this  time  a  fresh  breeze  was  blowing; 
the  wind  being  about  N.  E.  by  E.,  a  fairly  heavy  sea  was  running,  and  there 
was  a  substantial  swell.  Libelant  shows  that,  when  said  tug  and  tow  had 
reached  a  point  about  one-half  mile  west  of  Kalihi  entrance,  said  houseboat, 
by  reason  of  the  aforesaid  carelessness  and  negligence  of  defendants  and 
libelees,  capsized  and  sank,  and  became  a  wreck  and  total  loss,  and  in  this 
behalf,  this  libelant  shows  that  the  superstructure  of  said  houseboat  con- 
tained two  stories,  with  three  rooms  in  the  lower  story  and  two  rooms  and  a 
lanai  in  the  upper  story ;  and  that  when,  as  alleged,  said  houseboat  capsized 
and  sank  and  became  wrecked,  said  entire  superstructure,  by  reason 
thereof  and  in  direct  consequence  of  said  capsizing,  sinking,  and  wredE, 
became  detached  and  broken  away  from  said  houseboat,  thereby  utterly 
ruining  and  destroying  said  houseboat,  and  rendering  it  wholly  use- 
less and  valueless  for  the  uses  and  purposes  for  which  it  was  intended  and 
held.  And  in  this  behalf  libelant  shows  that  said  loss  and  damage  were  then 
and  there  immediately,  directly,  and  proximately  caused  by  the  carelessness 
and  negligence  of  said  defendants  and  libelees,  and  in  particular  by  the 
careless  and  negligent  manner  and  method  in  which  the  aforesaid  tug  and 
tow  were  then  and  there  operated  by  said  defendants  and  libelees;  and  in 
particular  by  the  careless  and  negligent  manner  in  which  said  tow  was 
constructed  and  made  up  by  said  defendants  and  libelees;  and  in  particular 
by  the  careless  and  negligent  selection  by  said  defendants  and  libelees  of  the 
time  at  which  said  towage  was  attempted,  having  regard  to  the  conditions 
of  wind  and  sea  then  prevailing;  and  in  particular  by  the  careless  and 
negligent  attempt  of  said  defendants  and  libelees  to  tow  too  much  upon 
the  occasion  hereinabove  alleged." 

It  was  also  alleged  in  the  libel  that  the  damage  sustained  by  the  libel- 
ant was  occasioned  wholly  by  reason  of  the  carelessness  and  negli- 
gence of  the  libelees,  and  without  any  fault  on  the  part  of  the  libelant, 
by  reason  of  which  the  libelant  prayed  a  decree  for  the  sunn  of  $2,500. 

In  their  answer  the  libelees  admitted  the  alleged  ownership  by  the 
libelant  of  the  houseboat,  and  the  copartnership  of  the  libelees  as  al- 
leged, and  their  engagement  as  such  copartners  in  the  business  of 
bridge  builders  and  general  contractors.  It  admitted  the  executioni 
of  the  lease  as  alleged  in  the  libel,  and  the  attempted  towage  of  the 
houseboat  from  Pearl  Harbor  to  Honolulu  by  means  of  the  tugboat 
Kaena,  and  that  the  tugboat  was  operated  and  controlled  by  the  li- 
belees. It  admitted  that  the  tow  included  two  laden  scows  in  addi- 
tion to  the  houseboat.  It  then  alleged  affirmatively  that,  during  all 
.  of  the  times  mentioned  in  the  libel  up  to  the  4th  day  of  August,  1903, 
the  husband  of  the  libelant  was  in  control  of  the  boat,  acting  as  the 
agent  of  the  libelant  in  respect  thereto ;  that  the  value  of  the  house- 
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boat  was  $1,600;  that  the  boat  was  delivered  to  the  libelees  under  the 
lease  by  the  libelant,  through  her  said  husband,  at  Pearl  Harbor,  sit- 
uated some  10  miles  from  Honolulu,  and  that,  under  and  pursuant  to 
the  terms  of  the  lease,  it  became  the  duty  of  the  libelees,  at  the  ter- 
mination thereof,  to  redeliver  to  the  libelant  the  houseboat  at  Pearl 
Harbor ;  that  the  lease  was,  in  accordance  with  the  terms  thereof,  ter- 
minated on. the  29th  day  of  July,  1903,  and  that  the  libelant  was  noti- 
fied of  the  termination  thereof  that  she  might  take  possession  of  her 
boat ;  and  that  at  no  time  subsequent  to  July  29, 1903,  was  said  house- 
boat in  the  possession  of  the  libelees  under  or  by  virtue  of  the  lease, 
and  that  at  no  time  after  that  date  were  the  libelees,  or  either  of  them, 
in  the  sole  possession  or  control  of  the  boat  under  or  pursuant  to  the 
terms  of  the  lease ;  that  at  the  termination  of  the  lease,  as  set  forth 
in  the  answer,  the  libelant  requested  the  libelees  to  remove  the  house- 
boat from  Pearl  Harbor  to  the  port  of  Honolulu  for  the  convenience 
of  the  libelant,  and  that  thereupon,  and  solely  as  a  favor  to  her,  the  li- 
belees agreed  to  so  remove  the  boat,  under  the  express  stipulation 
and  agreement  that  they  would  not  be  in  any  manner  responsible  for 
any  loss  or  damage  to  the  boat  which  might  occur  while  it  was  being 
moved  to  the  port  of  Honolulu ;  that  such  removal  was  attempted  to 
be  performed  by  the  libelees  by  towing  the  houseboat  in  tow  of  the 
steam  tug  Kaena,  then  and  there  operated  and  controlled  by  the  li- 
belees, and  along  with  two  laden  scows ;  that  the  tow  was  constructed 
in  a  proper  and  seamanlike  manner  and  with  due  care;  that,  when 
the  tow  was  so  constructed,  the  tug  proceeded  from  Pearl  Harbor  to 
Honolulu  Harbor,  at  which  time  a  light  breeze  was  blowing,  the  sea 
smooth,  and  that  there  was  no  appreciable  swell;  that,  when  the  tug 
and  tow  had  reached  a  point  about  one-half  mile  west  of  Kalihi  en- 
trance, the  houseboat,  without  any  carelessness  or  negligence  on  the 
part  of  the  libelees  "suddenly  went  over  on  one  side,"  and  that  there- 
upon the  libelees  towed  the  houseboat  into  water  where  it  could  be  an- 
dhored,  and  anchored  the  same,  and  proceeded  with  the  tug  to  Honolulu 
with  the  persons  who  had  been  on  board  of  the  houseboat,  and  with 
the  said  laden  scows ;  that  after  the  arrival  of  the  tug  and  the  laden 
scows  at  Honolulu  the  tug  returned  to  the  spot  where  the  houseboat 
had  been  anchored,  and  started  to  tow  the  same  int?)  the  harbor  of 
Honolulu,  which  was  done,  and  a  watchman  left  in  charge  thereof 
by  the  libelants;  "that  said  houseboat  turned  over";  that  the  turning 
over  of  said  houseboat  was  not  due  in  any  manner  to  the  carelessness 
or  negligence  of  the  libelees,  but  was,  as  libelees  are  informed  and  be- 
lieve, and  so  charge  the  fact  to  be,  due  to  the  fact  that  the  said  boat 
was  not  properly  built  into  the  scow,  but,  when  originally  construct- 
ed, was  simply  tacked  to  the  scow  with  tenpenny  nails,  which  be- 
came gradually  loosened  from  the  rocking  of  the  scow;  that  the 
houseboat  is  not  a  total  loss,  and  that  the  libelant  had  not  suffered 
damage  in  the  sum  of  $2,500. 

The  evidence  shows  without  conflict  that  upon  the  conclusion  of 
the  appellees'  work  at  Pearl  Harbor  they  undertook  to  deliver  the 
houseboat  to  the  libelant  at  Honolulu,  instead  of  Pearl  Harbor,  as 
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they  might  have  done.  It  is  contended  on  their  behalf  that  they  did 
so  without  charge,  and  at  the  request  of  the  husband  of  the  libelant, 
who,  it  is  claimed,  was  acting  as  her  agent  in  making  the  request. 
Let  that  be  conceded,  and  still  the  fact  remains  that  the  appellants 
were  in  the  exclusive  possession  and  control  of  the  houseboat  at  the 
time  of  its  damage,  and  under  the  lease,  for  they  had  not  then  deliver- 
ed the  boat  to  the  lessor.  They  were  towing  it  to  the  port  of  Honolu- 
lu for  that  purpose,  and  were  clearly  liable  for  any  tort  committed  by 
them  during  the  towage  growing  out  of  their  negligence.  The  Syra- 
cuse, 12  Wall.  167,  20  L.  Ed.  382;  Alaska  Commercial  Co.  v.  Wil- 
liams, 128  Fed.  362,  63  C.  C.  A.  92;  The  American  Eagle  (D.  C.)  54 
Fed.  1010.  The  maritime  skill  and  care  thus  called  for  must  be  such 
as  was  reasonable  under  the  conditions  existing  at  the  time — such  as 
may  be  reasonably  demanded  under  "the  peculiar  circumstances  and 
emergencies  of  the  case."'  Authorities  supra;  The  Temple  Emcr>- 
(D.  C.)  122  Fed.  180-182 ;  The  Joseph  Peene  (D.  C.)  130  Fed.  489. 
The  evidence  shows  that  the  houseboat  had  been  lying  for  about  six 
months  at  a  place  called  Puuloa,  in  Pearl  Harbor,  with  one  end  rest- 
ing on  the  sands  of  the  beach  and  the  other  end  in  the  water,  during 
which  time  it  was  occupied  by  the  captain  of  the  tug  and  other  em- 
ployes of  the  appellants.  It  was  from  that  position  that  the  captain 
of  the  tug  took  the  houseboat  and  put  it  in  a  tandem  tow  made  up  of, 
first,  the  houseboat,  and  then  two  laden  scows — one  behind  the  other; 
the  houseboat  being  thus  placed  between  the  pull  of  the  tug  ahead  and 
the  pull  of  the  scows  behind,  neither  of  which  was  provided  with  a 
rudder.  Obviously,  therefore,  the  houseboat  was  subjected  to  a  se- 
vere and  unnecessary  strain  from  both  ends;  and  such  is  the  testi- 
mony of  the  witnesses  Neilson  and  Rouse,  experienced  shipmasters. 
The  houseboat  should  have  been  towed  alone,  the  only  safe  method, 
according  to  the  testimony  of  Capt.  Neilson,  and  certainly  not  in  the 
position  in  which  it  was  placed  and  where  it  was  subjected  to  a  double 
pull — that  from  the  tug  in  front,  and  that  from  the  laden  scows  be- 
hind. This  of  itself  constituted,  in  our  opinion,  such  negligence  as 
renders  the  appellants  liable  for  the  damages  sustained  by  the  appel- 
lee; for  the  law  is  that  it  was  the  duty  of  the  tug,  in  making  up  the 
tow,  to  see  thjft  it  was  properly  constructed.  Failing  in  that  duty, 
she  was  guilty  of  a  maritime  fault.  The  Quickstep,  9  Wall.  665,  19 
L.  Ed.  767. 

We  are  also  of  the  opinion  that  the  appellants  were  guilty  of  negli- 
gence in  undertaking  to  tow  the  houseboat,  in  its  known  condition, 
in  the  then  condition  of  wind  and  sea.  Allusion  has  already  been 
made  to  the  fact  that  the  captain  of  the  tug  had  lived  on  the  house- 
boat for  about  six  months,  and  knew  that  during  that  time  it  lay  with 
one  end  resting  on  the  sands  of  the  beach,  and  with  the  other  end  in 
the  water,  the  effect  of  which,  he  explained  in  his  testimony,  was  that 
"her  seams  opened  up  from  naturally  lying  too- long  on  the  beach."  He 
admits  in  his  testimony  that  he  would  not  have  undertaken  to  tow 
her  in  a  swdl ;  and,  while  he  denies  that  there  was  any  swell  during 
the  towage  in  question,  the  evidence  on  the  part  of  the  appellee  is  to 
the  contrary,  and  the  court  below  found  as  a  fact  from  such  conflict- 
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ing  evidence  upon  the  point  that  "there  was  a  swell  that  made  it  ob- 
viously dangerous  for  the  houseboat  to  go  to  sea."  We  think  that 
finding  correct  in  view  of  the  evidence.  Moreover,  it  appears  that 
the  tug  started  with  its  tow  from  Pearl  Harbor  about  20  or  30  minutes 
past  2  o'clock  p.  m-.,  at  a  time  when  the  trade  winds  prevailed,  which, 
according  to  the  uncontradicted  testimony  in  the  case  "always  blow 
pretty  strong  in  the  afternoon  until  about  sundown,"  whereas  it  is, 
according  to  the  uncontradicted  testimony,  "decidedly  calmer  from 
12  to  5  in  the  morning  than  at  any  other  time  of  the  day,  under  ordi- 
nary conditions."  The  inappropriateness  of  the  time  selected  for  the 
towage  emphasizes  the  appellants'  negligence  in  view  of  the  other 
conditions  existing. 

But  one  other  question  remains  to  be  considered,  and  that  relates 
to  the  measure  of  damages.  It  is  contended  on  behalf  of  the  appel- 
lee that  she  is  entitled  to  the  full  sum  of  $2,500  provided  in  the  lease 
to  be  paid  by  the  lessees  in  the  event  of  the  total  loss  of  the  boat.  Ac- 
cording to  the  evidence,  the  damage  to  it  could  not  be  repaired  with- 
out the  expenditure  of  an  amount  exceeding  half  her  value  after  the 
repairs ;  and  hence  it  is  contended  that  the  houseboat  was  a  total  loss, 
within  the  doctrine  applicable  to  cases  of  marine  insurance.  If  that 
doctrine  be  applicable  to  cases  like  the  present  one,  it  is  a  sufficient 
answer  to  the  contention  to  say  that  there  was  no  abandonment  by 
the  appellee  of  what  remained  of  the  boat  in  question. 

The  judgment  is  affirmed. 
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WARD   T.   FOLEY. 

(drcult  Court  of  Appeals,  Eighth  Circuit    October  13,  1905.) 

No.  2,176. 

Vendob  and  Pubcbaseb— Contract  fob  Sale  or  Interest  in  Land — Con- 

BTBUCTION. 

A  contract  providing,  •*!,  G.,  hereby  agree  to  sell  and  convey  to  P.  all 
my  interest  In  320  acres  of  land  at  the  rate  of  $14  per  acre,"  construed, 
and  held  to  be  a  contract  providing  for  the  sale  of  au  Interest  In  the  land 
at  the  rate  of  $14  for  each  acre  In  the  entire  tract 

Hook,  Circuit  Judge,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

On  the  28th  day  of  January,  1808,  James  Foley,  a  citizen  of  the  state  of 
Iowa,  and  Edward  Gaule,  a  citizen  of  the  state  of  Nebraska,  were  the  equal. 
Joint  owners  of  two  quarter  sections  of  land  in  the  county  of  Yankton,  state^ 
of  South  Dakota.  Upon  that  date  they  made  and  entered  Into  the  followhig 
contract  with  reference  to  the  sale  by  Gaule  to  Foley  of  his  Interest  In  the 
land,  as  follows: 

-Stuart  Iowa,  Jan'y  28th,  189a 

"I,  Edward  Gaule,  of  Georgetown,  Monroe  Co.,  la.,  hereby  agree  to  sell  and 
convey  to  James  Foley,  Stuart  Iowa,  all  my  Interest  In  three  hundred  and 
twenty  (320)  acres  of  land  situated  near  Welchtown,  Yankton  County,  S.  Da- 
kota, at  the  rate  of  fourteen  dollars  ($14.00)  per  acre,  and  agree  to  give  and 
convey  said  James  Foley,  a  true  and  perfect  deed  thereof,  and  fulfil  this  con- 
tract in  every  particular  according  to  the  laws  of  Iowa  and  South  Dakota, 
and  In  agreement  thereof  I  accept  this  pr'y  note  for  $50.00  as  part  payment  of 
agreement  or  contract  [Signed]    Edward  Gaule. 

"I  hereby  accept  Edward  Gaule's  offer.  James  Foley." 

This  contract  not  having  been  performed,  and  a  controversy  having  arisen 
between  the  parties  as  to  Its  true  construction,  this  suit  was  brought  in  the 
Circuit  Court  on  the  7th  day  of  November,  1903,  by  James  Foley  to  <x)mpel 
specific  performance  of  the  contract  according  to  its  terms.  The  bill  of  com- 
plaint sets  forth  the  contract  and  by  proper  averments  states  the  contention 
of  complainant  made  with  reference  to  the  construction  which  should  be  placed 
upon  Its  terms;  avers  his  readiness  and  ability  to  comply  with  Its  terms  as 
construed  by  the  court;  prays  a  decree  for  specific  performance  of  Its  terms, 
and  that  an  accounting  of  the  rents  and  profits  accruing  from  the  land  may 
be  taken.  By  way  of  answer  to  the  bill  defendant  states  the  construction 
which  he  places  upon  the  contract  and  admits  the  right  of  complainant  to  the- 
decree  sought  upon  compliance  with  the  terms  of  the  agreement  It  Is  con- 
ceded by  both  parties  the  two  quarter  sections  contain  but  318,  instead  of  320, 
acres  of  land.  The  case  thus  made  was,  by  stipulation  of  parties,  submitted 
to  the  court  for  decision  upon  the  bill  and  answer  alone.  The  stipulation  em- 
bodies an  account  stated  between  the  parties  as  to  the  rents  and  profits  arising 
from  the  land,  the  correctness  of  which  is  conceded.  A  decree  for  specific 
performance  was  awarded  complainant  by  the  trial  court  and  the  contract 
was  construed  to  entitle  defendant  to  demand  and  receive  from  complainant 
but  $7  per  acre  for  the  318  acres  Involved.  From  this  decree,  defendant  below 
appeals.  The  assignments  of  error  challenge  alone  the  correctness  of  the  de- 
cree as  to  the  consideration  to  be  paid  under  the  terms  of  the  contract  Since 
the  pendency  of  the  appeal  in  this  court  the  appellant,  Edward  Gaule,  has 
died,  and  the  case  has  been  duly  revived  In  the  name  of  his  executor,  FranciS' 
Ward. 
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Merrill  C.  Gilmore  (E.  G.  Moon,  Charles  O.  Bailey,  and  John  H. 
Voorhees,  on  the  brief),  for  appellant. 

D.  M.  Re3molds  and  W.  G.  Porter  (John  H,  King,  on  the  brief),  for 
appellee. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges,  and  POL- 
LOCK, District  Judge. 

POLLOCK,  District  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

From  the  above  statement  it  is  seen  the  sole  point  of  controversy  be- 
tween the  parties,  submitted  for  decision,  is  the  amount  of  money 
which  is  required  by  the  terms  of  the  contract  to  be  paid  by  Foley  as  a 
condition  precedent  to  the  enforcement  of  the  conveyance  stipulated 
for  in  the  contract  In  other  words,  the  question  for  decision  is,  what 
did  the  parties  mean  by  the  language  used?  To  what  did  they  intend 
to  bind  themselves  by  the  terms  employed  in  the  contract  made  be- 
tween them?  To  ascertain  the  true  intent  of  the  parties  to  a  contract 
is  the  fundamental  rule  in  the  construction  of  all  agreements,  Mauran 
V.  Bullus,  16  Pet.  528,  10  L.  Ed.  1066;  Canal  Company  v.  Hill,  15 
Wall.  94,  21  L-  Ed.  64.  The  language  employed  by  the  parties  in  the 
contract  is  not  that  of  technical  learning  or  ambiguous  meaning.  It  is 
apparently  unaffected  by  local  usage  or  peculiar  custom.  None  of  the 
extraneous  facts  or  attendant  circumstances  surrounding  the  making 
of  the  agreement,  or  the  subsequent  conduct  of  the  parties  with  ref- 
erence thereto,  are  before  the  court  for  consideration.  Therefore  the 
decision  must  rest  alone  upon  the  language  of  the  contract  itself,  and 
by  giving  to  that  language  such  plain,  reasonable,  common-sense  mean- 
ing as  is  thought  men  of  ordinary  intelligence  would  be  expected  to 
give  to  it  in  business  transactions  of  a  similar  nature. 

In  approaching  such  consideration  of  the  contract  it  becomes  ma- 
terial to  first  inquire  what  were  the  parties  considering  at  the  time; 
What  forms  the  subject-matter  of  the  engagement  they  were  about  to 
enter  upon?  Manifestly  the  transfer  by  Gaule  to  Foley,  not  of  the 
land  itself,  but  of  the  interest  of  Gaule  in  the  land.  This  the  language 
of  the  contract  makes  clear  beyond  doubt : 

*%  Edward  Gaule,  hereby  agree  to  sell  and  conv^  to  James  Foley  all  my 
Interest  In  320  acres  of  land." 

The  subject-matter  of  the  contract,  the  thing  to  be  dealt  with  by  the 
parties,  being  thus  clearly  ascertained  and  stated,  the  contracting  par- 
ties proceeded  to  an  ascertainment  and  exact  statement  of  the  consid- 
eration or  purchase  price  to  be  paid  on  the  one  hand,  and  received  on 
the  other,  for  the  thing  to  be  transferred  to  Foley,  not  as  is  often  done 
in  such  cases,  in  bulk  or  by  lump  sum,  but  by  fixing  a  basis  upon  which 
computation  would  be  made  when  the  exact  acreage  of  the  land  should 
be  determined,  namely,  "at  the  rate  of  fourteen  dollars  per  acre"  for 
each  and  every  acre  of  the  described  land  in  which  Gaule's  interest, 
the  subject-matter  of  the  contract,  inhered;  that  is  to  say,  in  318  acres 
as  subsequently  ascertained,  and  not  320  acres  as  specified  in  the  con- 
tract   Construing  this  contract,  standing  naked  and  alone,  unaided  by 
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contemporaneous  facts  or  the  subsequent  conduct  of  the  parties  with 
relation  thereto,  as  we  must  do  in  this  case,  the  construction  given 
seems  to  our  minds,  not  only  that  which  is  most  reasonable  and  logical, 
but  that  alone  which  most  clearly,  naturally,  and  sensibly  expresses 
the  true  intent  and  meaning  of  the  parties,  as  gathered  from  the  lan- 
guage they  employed  to  perpetuate  the  evidence  of  their  engagement 

Again,  it  is  thought  the  construction  placed  upon  the  contract  in 
question  not  only  accords  with  the  reason  of  the  case,  but  will  be  found 
to  be  in  harmony  with  the  adjudicated  cases  bearing  upon  the  subject 
under  investigation.  There  is  a  dear  distinction  drawn  by  the  author- 
ities between  a  contract  to  convey  land  absolutely  and  a  contract  to 
convey  an  interest  in  land.  In  Van  Rensselaer  v.  Kearney  et  al.,  11 
How.  297,  13  L.  Ed.  703,  Mr.  Justice  Nelson,  in  delivering  the  opin- 
ion, makes  reference  to  a  deed  purporting  to  convey  all  the  right,  title, 
and  interest  in  real  estate  as  follows : 

"A  deeid  of  this  character  purports  to  convey,  and  Is  understood  to  convey, 
nothing  more  than  the  interest  or  estate  of  which  the  grantor  Is  seized  or  pos- 
sessed at  the  time ;  and  does  not  operate  to  pass  or  bind  an  Interest  not  then 
in  existence.  The  bargain  between  the  parties  proceeds  upon  this  view;  and 
the  consideration  Is  regulated  in  conformity  with  it  If  otherwise,  and  the 
vendee  has  contracted  for  a  particular  estate,  or  for  an  estate  in  fee.  he  must 
take  the  precaution  to  secure  himself  by  the  proper  covenants  of  title." 

The  Supreme  Court  of  Iowa,  in  Henderson  v.  Beatty,  99  N.  W-  716, 
in  commenting  upon  the  subject,  says: 

"The  bargain  of  necessity  had  reference  to  the  thing  to  be  acquired,  and  the 
consideration  was  in  all  probability  regulated  accordingly.  When  one  under- 
takes to  convey  whatever  right  title  and  interest  he  may  have  in  land,  this 
should  not  be  enlarged  upon,  so  as  to  require  a  transfer  of  the  land  itself." 

In  suits  to  compel  the  specific  performance  of  contracts  for  the  sale 
of  land  itself,  it  is  the  practice  of  courts  of  equity  to  inquire  into  the 
state  of  the  title  held  by  the  party  agreeing  to  convey,  and,  in  case  of 
the  inability  of  such  party  to  convey  a  good  title  to  the  entire  estate, 
at  the  option  of  the  purchaser,  to  refuse  a  decree  of  specific  perform- 
ance, or  to  compel  an  abatement  of  the  purchase  price  to  correspond 
with  that  interest  which  the  seller  may  show  himself  able  to  convey. 
Hooper  v.  Smart,  18  h.  R.  Eq.  683 ;  Leach  v.  Forney,  21  Iowa,  271, 
89  Am.  Dec.  674.  Courts  of  equity,  however,  when  called  upon  to 
command  performance  of  contracts  clearly  providing  in  express  terms 
for  the  transfer  of  an  interest  in  real  property,  as  contradistinguished 
from  a  sale  of  the  property  itself  (as  in  the  case  at  bar)  will  refuse  to 
investigate  the  state  of  the  title  held  by  the  party  agreeing  to  sell,  or  to 
compel  an  abatement  of  the  purchase  price  to  correspond  with  such 
interest.  Phipps  v.  Child,  3  Drewry,  709.  In  the  light  of  the  author- 
ities it  may  be  said,  had  Foley  been  in  ignorance  of  the  fact  that  Gaule 
owned  but  an  undivided  half  interest  in  the  land  described,  and  had 
the  contract  provided  for  the  sale  of  the  land  itself  described  therein, 
and  the  transfer  of  a  good  indefeasible  estate  thereto  at  the  rate  of  $14 
per  acre,  it  is  clear  beyond  doubt  the  court  in  such  case,  at  the  option 
of  Foley,  would  have  abated  the  purchase  price  one-half,  and  enforced 
performance  of  the  contract  as  to  the  interest  held  by  Gaule.    But  such 
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arc  not  the  facts  in  the  case  at  bar.  Here  Foley  knew  the  nature  and 
exact  extent  of  the  interest  held  by  Gaule  in  the  property.  For  this 
reason  it  must  be  presumed  it  was  not  thought  material  to  state  in  tlie 
contract  the  extent  of  the  interest  held.  He  contracted  with  reference 
to  the  purchase  from  Gaule  of  that  interest  alone,  and  agreed  to  pay 
therefor  at  the  rate  of  $14  per  acre. 

It  follows  the  decree  must  be  modified  to  conform  with  the  views 
herein  expressed.     It  is  so  ordered. 

HOOK,  Circuit  Judge  (dissenting).  I  am  unable  to  yield  assent  to 
the  conclusions  reached  by  my  associates.  It  should  be  borne  in  mind 
that  there  was  no  controversy  between  Gaule  and  Foley  over  the  ex- 
tent of  their  respective  interests.  Had  Gaule  laid  claim  to  the  entire 
tract  of  land,  or  had  his  interest  been  indefinite  and  uncertain  or  the 
subject  of  unsettled  controversy,  there  might  be  more  reason  for  the 
construction  now  adopted,  and  the  authorities  cited  in  the  foregoing 
opinion  might  be  more  pertinent.  But  such  is  not  this  case.  Each 
one  conceded  that  the  other  was  the  owner  of  an  undivided  half  of  the 
land.    The  proposition  of  Gaule  may  therefore  be  phrased  in  this  way : 

"I,  Edward  Gaule,  hereby  agree  to  seU  and  convey  to  James  Foley  my  un- 
divided half  interest  in  320  acres  of  land  at  the  rate  of  $14  per  acre." 

The  majority  of  the  court  hold  that  this  means  $14  per  acre  for  each 
and  every  acre  in  which  Gaule  had  an  interest.  In  my  opinion,  the 
more  reasonable  construction  is  that  it  means  "at  the  rate  of  $14  per 
entire  acre"  in  title  and  quantity,  and  that  Gaule's  executor  is  entitled 
to  but  half  of  the  total  value  of  the  land  as  so  indicated.  When  one 
uses  in  a  clause  of  admeasurement  such  words  as  "per  acre,"  "per 
ton,"  "per  pound,"  or  "per  dozen,"  he  ordinarily  means  an  entire  unit 
of  the  quantity  or  number  designated,  and  not  a  fractional  interest 
therein;  and,  when  he  prefixes  the  phrase  "at  the  rate  of,"  such  con- 
clusion is  strengthened.  It  seems  to  me  quite  clear  that,  when  Gaule 
used  the  phrase  "at  the  rate  of  $14  per  acre,"  he  intended  an  entire 
acre  in  respect  of  both  quantity  and  title,  and  that  the  consideration  for 
the  sale  was  to  be  ascertained  by  a  correlation  of  his  partial  interest 
with  the  designated  value  of  the  whole.  The  application  of  a  stated 
price  per  unit  to  a  definite  and  agreed  fractional  interest  is  of  common 
occurrence  in  business  affairs,  and  has  an  accepted  signification.  Sup- 
pose Gaule  and  Foley  owned  in  equal  shares  320  dozen  of  eggs,  and 
Gaule  had  proposed  to  Foley  in  writing,  "I  will  sell  you  my  half  in- 
terest in  our  eggs  at  the  rate  of  14  cents  per  dozen ;"  would  it  not  ap- 
pear that  a  construction  that  the  price  named  was  14  cents  for  each  and 
every  dozen  in  which  Gaule  had  an  interest  was  too  subtle  and  refined, 
and  passed  by  the  obvious  meaning  which  lay  on  the  surface?  If  one 
of  two  equal  partners  should  propose  to  sell  to  the  other  all  of  his  half 
interest  in  the  firm  property  at  the  following  rates :  Cattle  at  $30  per 
head,  lind  at  $14  per  acre,  hay  at  $12  per  ton,  oats  at  40  cents  per 
bushel,  and  accounts  at  80  per  cent,  of  their  face  value — the  more  nat- 
ural and  reasonable  construction  would  be  that  the  prices  specified 
related  to  the  entire  title,  and  that,  if  the  proposition  was  accepted,  the 
purchaser  would  not  be  required  to  pay  the  entire  price  for  each  head 
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of  cattle,  each  acre  of  land,  each  ton  of  hay,  each  bushel  of  oats,  and 
each  outstanding  account,  "in  which  the  vendor  had  an  interest." 

It  is  said  in  the  foregoing  opinion  that  the  language  employed  in  the 
contract  is  not  that  of  technical  learning  or  ambiguous  meaning.  One 
of  the  consequences  of  this  holding  would  be  that  if,  at  the  trial,  Foley 
had  offered  testimony  to  show  that  the  actual  value  of  the  entire  title 
to  the  land  did  not  exceed  $14  per  acre,  it  should  have  been  excluded, 
as  tending  to  vary  or  contradict  a  plain  and  unambiguous  contract  in 
writing.  Cold  Blast  Transp.  Co.  v.  Bolt  &  Nut  Co.,  114  Fed.  77,  62 
C.  C.  A.  26,  57  L.  R.  A.  696.  What  I  believe  to  be  the  fallacy  under- 
lying the  conclusions  of  my  associates  may  perhaps  be  better  disclosed 
by  another  illustration.  Suppose  Gaule  and  Foley  were  the  equal  own- 
ers of  320  registered  2  per  cent,  government  bonds  of  the  denomina- 
tion of  $100  each,  and  the  written  proposition  of  Gaule,  accepted  by 
Foley,  was,  "I  will  sell  you  my  interest  in  our  320  government  bonds 
at  the  rate  of  104  per  bond."  The  logic  of  the  foregoing  opinion 
would  lead  to  the  conclusion  that  Foley  would  have  to  pay  $104  for 
each  and  every  $100  bond  in  which  Gaule  had  a  half  interest,  which 
would  be  equivalent  to  $208  per  bond  for  the  entire  title  or  ownership; 
and,  although  it  might  be  said  that  it  was  common  knowledge  that 
bonds  of  tlmt  particular  character  had  never  attained  such  value,  it 
would  be  replied  that  the  contract  was  plain  and  unambiguous,  and  the 
parties  thereto  were  competent  to  fix  any  value  they  diose  upon  their 

The  truth  is  the  contract  before  us  is  ambiguous,  and  is  suscepti- 
ble of  two  possible  constructions  of  unequal  merit.  I  am  of  the 
opinion  that  the  one  adopted  by  the  court  below  accords  with  the 
better  reason',  and  that,  even  were  it  more  balanced  in  doubt  than  I 
conceive  it  to  be,  it  would  be  sustained  by  well-known  rules  of  law 
Where  the  words  of  an  instrument  are  doubtful,  they  are  to  be  taken 
most  strongly  against  the  party  emplojdng  them.  Grace  v.  Insurance 
Company,  109  U.  S.  382,  3  Sup.  Ct  207,  27  L.  Ed.  932.  Ambiguity 
in  a  written  instrument  must  be  interpreted  most  strongly  against  the 
person  who  prepared  it.  American  Surety  Company  v.  Pauly,  170 
U.  S.  144,  18  Sup.  Ct.  552,  42  L.  Ed.  977.  Where  the  language  of  a 
contract  is  the  vendor's  it  should  be  most  strongly  construed  against 
him.  J.  J.  Moore  &  Co.  v.  United  States,  38  Ct.  CI.  690.  Gaule  is 
the  vendor.  The  words  of  the  writing  before  us  are  the  words  of 
Gaule,  not  those  of  Foley. 

For  these  reasons  I  think  that  the  judgment  of  the  circuit  court 
should  be  affirmed. 
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a  a  TAPT  00.  T.  CBNTUET  SAVINGS  BANK  et  aL 

(Circuit  Ck)nrt  of  Appeals,  Eighth  Circuit    October  21»  IQOS.) 

No.  240a 

1.  Bankbuftct— Adjudication  or  Bankbuptct— Rboobd  on  APFSALi 

The  failure  to  Incorporate  any  evidence  in  the  record  on  an  appeal  ftwm 
an  adjudication  of  bankruptcy  is  not  ground  for  dismissal,  where  it  does 
not  appear  from  the  record  that  any  evidence  was  taken. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  a  a  A.  9.] 

2,  Same — ^Modx  of  Bbvdcw — ^Afpeal^ 

Under  Bankr.  Act  July  1,  1808,  c.  541,  |  25a,  80  Stat  553  [IT.  S.  Comp. 
St  1901,  p.  3432],  an  adjudication  of  bankruptcy  may  be  reviewed  by  ap- 
peal, although  only  questions  of  law  are  presented  for  review. 

8b  Courts — Federal  Coubts — Jurisdictional  Questions. 

It  is  the  duty  of  the  Circuit  Court  of  Appeals  to  take  notice  of  the  want 
of  jurisdiction  of  the  court  below,  where  it  appears  from  the  record  on  ap- 
peal, whether  the  question  is  raised  by  the  parties  or  not 

4  Bankbttptct — ^Involuntary  Petition — Jurisdictional  Alleoationb. 

A  petition  in  involuntary  bankruptcy  must  allege  that  the  defendant 
owes  debts  to  the  amount  of  $1,000  or  over,  to  bring  him  within  the  class 
of  debtors  subject  to  the  provisions  of  the  act,  as  defined  by  Bankr.  Act 
July  1,  1898,  c.  541,  9  4b,  80  Stat  547  [U.  &  Comp.  St  1901,  p.  8423] ;  and 
the  <Mnission  of  such  allegation  leaves  the  court  without  jurisdiction  to 
make  an  adjudication. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

Silas  B.  Allen  and  H.  F.  Dale,  for  appellant 

Charles  A.  Dudley  and  Nathan  £.  Coffin,  for  appellees. 

E.  Dean  Fuller,  for  bankrupt 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  proceeding  instituted  by  the 
Century  Savings  Bank,  Todd  &  Kraft,  and  S.  I.  Ettinger,  three  credit- 
ors of  N.  Benjamin  Cohen,  to  secure  an  adjudication  of  bankruptcy 
against  him.  Pursuant  to  the  right  conferred  by  section  18,  subd.  "b," 
of  the  bankruptcy  act  (Act  July  1,  1898,  c.  641,  30  Stat.  661  [U.  S. 
Comp.  St  1901,  p.  3429] ),  the  C.  C.  Taft  Company,  a  corporation,  and 
creditor  of  the  alleged  bankrupt,  duly  appeared  and  pleaded  to  the 
petition.  Subsequently  there  was  a  demurrer  filed'  to  the  plea,  excep- 
tions to  the  demurrer,  amendment  of  the  plea,  and  final  adjudication 
of  the  bankrupt  Within  10  days  after  the  judgment  of  adjudication 
the  C.  C.  Taft  Company  duly  perfected  its  appeal  to  this  court 

There  is,  first,  for  consideration  a  preliminary  motion  filed  by  the 
petitioning  creditors  to  dismiss  the  appeal.  They  allege  two  grounds 
for  their  motion :  First,  that  the  cause  was  heard  on  its  merits,  and  the 
record  docs  not  contain  the  evidence  heard  on  the  issues  raised  by 
the  pleadings ;  second,  that  tiie  question  presented  by  the  appeal  is  the 
revision  in  matter  of  law  of  the  proceedings  of  the  bankruptcy  court, 
and  therefore  to  be  considered  on  petition  to  revise  the  proceedings 
pursuant  to  the  provisions  of  section  24,  subd.  "b,"  of  the  bankruptcy 
141F^-24 
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act  (30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432]),  rather  than  by  ap- 
peal. The  first  ground  of  the  motion  involves  a  misconception  of  the 
record.  The  only  entry  determinative  of  what  was  done  is  as  follows : 

"At  Des  Moines,  In  said  district,  on  the  lOtb  day  of  June,  A.  D.  1904,  before 
the  undersigned,  judge  of  said  court  in  banlsruptcy  sitting,  the  petition  of 
Todd  &  Kraft,  and  others.  Dee  Moines,  of  the  county  of  Polk  and  district 
afoi-esaid,  that  N.  Benjamin  Cohen  be  adjudged  a  bankrupt,  within  the  true 
intent  and  meaning  of  the  act  of  Ck>ngress  relating  to  bankruptcy*  being  pre- 
sented by  Dudley  &  Ck>ffln,  attorneys  for  petitioners,  and  the  same  haying  been 
heard  and  duly  considered,  N.  Benjamin  Ck>hen  is  hereby  declared  and  ad- 
judged a  bankrupt  accordingly." 

Then  follows  the  order  of  reference  to  one  of  the  referees  in  bank- 
ruptcy. From  the  foregoing  record  entry  it  appears  that  the  judg- 
ment of  adjudication  went  on  a  consideration  of  the  petition  either 
alone  or  as  modified  by  the  other  pleadings.  It  is  probable  that  with 
an  answer  on  file  a  submission  of  the  case  on  the  petition,  as  this  was 
stated  to  be,  would  necessarily  imply  a  submission  on  the  petition  in  the 
light  of  the  answer  on  file  with  it;  in  other  words,  a  submission  on  the 
pleadings.  It  is  certain  that  the  submission  as  made  was  either  on 
the  petition  alone  or  on  the  pleadings  in  the  case,  for  there  is  nothing 
found  in  the  record  indicating  a  submission  on  evidence  adduced,  or  a 
submission  on  the  issues  joined.  The  failure,  therefore,  to  incorporate 
evidence  in  the  record,  when  there  is  nothing  to  show  any  evidence 
was  taken,  affords  no  ground  for  dismissing  this  appeal 

The  second  reason  assigned  for  dismissing  the  appeal  is  also  with- 
out merit.  The  judgment  appealed  from  was  the  final  judgment  of 
adjudication.  Explicit  authority  is  found  for  the  review  of  such  a 
judgment  by  appeal  in  section  25a  of  the  bankruptcy  act,  which  reads 
as  follows: 

"That  appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  to  the  Circuit  Court  of  Appeals  of  the  United 
States,  *  *  *  in  the  following  cases,  to  wit :  (1)  from  a  judgment  adjudg- 
ing or  refusing  to  adjudge  the  defendant  a  bankrupt  *  «  *  Such  appeal 
shall  be  taken  within  ten  days  after  the  judgment  appealed  from  has  been 
rendered,  and  may  be  heard  and  determined  by  the  appellate  court  in  term  or 
yacation,  as  the  case  may  be." 

It  is  true  the  cases  of  Dodge  v.  Norlin,  133  Fed.  363,  66  C.  C.  A. 
426,  Plymouth  Cordage  Co.  v.  Smith,  194  U.  S.  311,  24  Sup.  Ct.  725,  48 
L.  Ed.  992,  and  In  re  Plymouth  Cordage  Co.,  136  Fed.  1000,  68  C.  C.  A. 
434,  afford  authorit5r  for  the  proposition  that  the  judgment  appealed  from 
might  have  been  reviewed  on  a  petition  for  revision  pursuant  to  sec- 
tion 24b  of  the  bankruptcy  act,  but  all  these  cases  clearly  recognize 
that  section  25a  is  also  available  to  any  party  aggrieved  by  a  judgment 
adjudging  or  refusing  to  adjudge  one  a  bankrupt.  It  follows  that  the 
motion  to  dismiss  the  appeal  is  not  well  taken. 

The  assignment  of  errors  presents  many  questions  touching  the  regu- 
larity of  the  proceedings  below,  but  the  view  we  take  of  the  jurisdic- 
tional question  suggested  in  our  order  of  January  13,  1905,  requiring 
appellees  to  show  cause  why  the  adjudication  of  bankruptcy  should  not 
be  reversed  for  want  of  jurisdiction  in  the  court  below,  supersedes  the 
necessity  of  considering  them  or  any  of  the  other  questions  raised  by  the 
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record.  The  fact  that  the  parties  failed  to  suggest  want  of  jurisdiction  to 
the  court  below,  or  to  this  court,  is  of  no  importance.  It  is  the  duty  of 
this  court,  sua  sponte,  to  take  notice  of  want  of  jurisdiction  if  the  same 
appears  by  the  record.  Chapman  v.  Barney,  129  U.  S.  677,  681,  9 
Sup.  Ct.  426,  32  L.  Ed.  800;  Mattingly  v.  N.  W.  Virginia  Railroad, 
158  U.  S.  53,  57,  15  Sup.  Ct.  725,  39  L.  Ed.  894;  Yocum  v.  Parker, 
130  Fed.  770,  66  C.  C.  A.  80,  and  cases  cited. 

An  inspection  of  the  petition  discloses  that  there  is  no  allegation 
showing  the  amount  of  the  bankrupt's  indebtedness.  Section  4b  of 
the  bankruptcy  act  of  1898  (30  Stat.  547  [U.  S.  Comp.  St.  1901,  p. 
3423]),  as  amended  by  the  act  of  February  5,  1903,  (32  Stat.  797,  c. 
487,  §  3  [U.  S.  Comp.  St.  Supp.  1905,  p.  683]),  reads  as  follows: 

"^Any  natural  person,  except  a  wage-earner,  or  person  engaged  chiefly  In 
farming  or  the  tillage  of  the  soil,  any  unincorporated  company,  and  any  cor- 
poration engaged  principally  in  manufacturing,  trading,  printing,  publishing, 
mining,  or  mercantile  pursuits,  owing  debts  to  the  amount  of  one  thousand 
dollars  or  oyer,  may  be  adjudged  an  involuntary  banlsrupt  upon  default  or  an 
impartial  trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the  ben- 
efits of  this  act" 

From  this  section  it  appears  that  all  persons  are  not  subject  to  the 
provisions  of  the  bankruptcy  act.  Wage-earners,  or  persons  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  or  persons  or  corporations 
not  owing  debts  to  the  amount  of  $1,000,  are  either  expressly  or  by 
necessary  implication  excluded. 

The  District  Court,  as  a  court  of  bankruptcy,  is  undoubtedly  a  court 
of  limited  jurisdiction.  Congress  alone  had  power  to  determine  the 
subjects  over  which  it  might  exercise  jurisdiction.  As  said  by  the 
Supreme  Court  in  Johnson  Company  v.  Wharton,  152  U.  S.  252,  260, 
14  Sup.  Ct.  608,  38  L:  Ed.  429 : 

*The  distribution  of  the  judicial  power  of  the  United  States  among  the 
courts  of  the  United  States  is  a  matter  entirely  within  the  control  of  the  legis- 
lative branch  of  the  government" 

It  is  suggested  that  the  bankruptcy  court  had  jurisdiction  over  the 
alleged  bankrupt  in  this  case  by  due  service  of  the  subpoena  upon  him, 
and  over  the  subject-matter  by  virtue  of  the  bankruptcy  act,  which 
confers  upon  it  plenary  jurisdiction  in  bankruptcy  proceedings.  But 
this  does  not  solve  the  question.  It  was  said  by  the  Supreme  Court 
in  Windsor  v.  McVeigh,  93  U.  S.  274,  282,  23  L.  Ed.  914,  that: 

''All  courts,  even  the  highest,  are  more  or  less  limited  in  their  jurisdiction. 
They  are  limited  to  particular  classes  of  actions.  *  *  «  Though  the  court 
may  possess  jurisdiction  of  a  cause,  of  the  subject-matter  and  of  the  parties, 
it  is  still  limited  in  its  modes  of  procedure,  and  in  the  extent  and  character  of 
its  judgments.  It  must  act  judicially  in  all  things,  and  cannot  then  transcend 
the  power  conferred  by  the  law.  ♦  •  •  The  judgments  mentioned  ♦  ♦  ♦ 
(in  the  cases  referred  to  for  Illustration)  would  not  be  merely  erroneous. 
They  would  be  absolutely  void,  because  the  court  in  rendeWng  them  would 
transcend  the  limits  of  its  authority  in  those  cases." 

To  the  same  effect  are  the  following  cases:  Ex  parte  Lange,  18 
Wall.  163, 176,  21  L.  Ed.  872;  Comett  v.  Williams,  20  Wall.  226,  250, 
22  if.  Ed.  254.    In  the  last-cited  case  it  is  said : 
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"The  settled  rule  of  law  Is  that,  jurisdiction  having  attached  In  the  original 
case,  eyerything  done  within  the  power  of  that  Jurisdiction,  when  collaterally 
questioned,  is  to  be  held  condusiye  of  the  rights  of  the  parties*  unless  im- 
peached for  fraud." 

Applying  the  foregoing  principles  to  the  statute  under  consideration, 
it  appears  that  Congress  limited  the  jurisdiction  of  the  District  Court, 
as  a  court  of  bankruptcy,  to  cases  in  which  the  debtor  owes  at  least 
$1,000.  Cases  in  which  the  debtor  owes  less  than  that  sum  are  not 
brought  "within  the  power"  of  its  jurisdiction,  and  debtors  owing  less 
than  that  sum  are  not  subject  to  the  provisions  of  the  bankruptcy  act 
It  has  been  held  by  the  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit that  a  petition  in  involuntary  bankruptcy  must  show  clearly  that 
the  debtor  is  not  a  wage-earner  or  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil.  In  re  Taylor,  102  Fed  728,  42  C  .C.  A.  1.  To  the 
same  effect  is  the  decision  of  this  court  in  Re  Plymouth  Cordage  Com- 
pany, 136  Fed.  1000,  68  C.  C.  A.  434,  and  the  decision  of  the  Circuit 
Court  of  Appeals  of  the  Fifth  Circuit  in  Beach  v.  Macon  Grocery  Com- 
pany, 120  Fed.  736,  67  C.  C.  A.  160.  We  observe  no  difference  in 
principle  between  the  omission  of  an  averment  bringing  the  debtor 
without  the  exception  as  to  wage-earners  or  persons  engaged  chiefly 
in  farming  or  the  tillage  of  the  soil  and  the  omission  of  an  averment 
bringing  the  debtor  within  the  class  which  owes  debts  to  the  amount  of 
$1,000  or  over.  These  provision  are  both,  in  our  opinion,  jurisdictional, 
and  either  of  the  omissions  just  mentioned  shows  that  the  debtor  pro- 
ceeded against  is  not  within  the  class  of  persons  subject  to  the  provi- 
sions of  the  bankruptcy  act,  or  subject  to  the  jurisdiction  of  the  court 
in  bankruptcy.  The  petition  in  this  case  was  therefore  defective  in 
not  disclosing  that  the  debtor  owed  at  least  $1,000,  and  for  that  reason 
it  conferred  no  jurisdiction  upon  the  court  to  subject  Cohen,  the 
debtor,  to  the  provisions  of  the  act.  The  decree  must  therefore  be 
reversed,  but,  following  the  practice  approved  by  this  court  in  Re  Plym- 
outh Cordage  Company,  supra,  the  trial  court  is  directed  to  permit 
the  petitioning  creditors,  within  a  reasonable  time,  to  amend  their  peti- 
tion, if  they  desire,  so  as  to  show  that  the  debtor  owed  at  least  $1,000, 
and  to  permit  any  other  creditors  to  join  with  the  petitioners,  if  they 
desire  to  do  so.  If  it  shall  appear  that  the  trial  court  has  jurisdiction 
over  the  alleged  bankrupt,  the  other  important  questions  raised  by  the 
record,  after  having  been  duly  considered  and  passed  upon  by  a  court 
with  jurisdiction,  may  be  properly  reviewed,  if  occasion  requires  it. 

The  decree  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. 
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GHARMBURX  T.   WALDBN. 

(Cliealt  Court,  D.  New  Jersey.    October  2,  1905.) 

JL  Patents — Aivtioipation — Evidencb. 

Alleged  anticipating  patents  Introduced  by  a  defendant  in  a  suit  for  In- 
fringement are  entitled  to  little  consideration,  unless  there  is  expert  or 
other  oTidence  to  show  their  relation  to  the  patent  in  suit 

2,  Sam]>— Infrinoemeni^-Vamp  Stat  fob  Shoes. 

The  Charmbury  patent,  No.  717,348,  for  a  yamp  stay  for  shoes,  consid- 
ered, and  held  not  anticipated,  valid,  and  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  717,348,  for 
a  vamp  stay  for  shoes,  granted  to  John  H.  Charmbury  December  30, 
1903.    On  final  hearing. 

Russell  M.  Everett  and  Francis  C.  Lowthorp,  for  complainant 
William  S.  Beaman,  for  defendant. 

CROSS,  District  Judge.  The  bill  of  complaint  alleges  infringement 
by  the  defendant  of  letters  patent  No.  717,348,  dated  December  30, 
1902,  issued  to  the  complainant  for  a  vamp  stay  for  shoes.  The  in- 
ventor in  the  specifications  describes  this  invention  as  follows : 

**Thi8  invention  relates  to  that  class  of  stays  for  the  vamps  of  shoes  each 
Btay  of  which  is  formed  in  a  separate  piece  from  the  vamp,  the  said  piece  be- 
ing folded  on  itself  and  the  folded  edge  being  arranged  to  project  beyond  the 
edge  of  the  vamp  so  that  the  vamp  stay  will  take  the  strain  at  the  center  of 
its  folded  edge,  and  thus  prevent  the  vamp  from  tearing.  Heretofore  in  the 
ordinary  practice  of  recent  years  the  stays,  folded  as  above  stated,  have  had 
a  hard  round  edge,  due  to  the  folding,  extend  from  end  to  end  of  the  stay,  and 
the  vamp  was  of  double  thickness  from  end  to  end ;  and  thus  where  it  ended 
under  the  vamp  materially  increased  the  thickness  or  bulk  of  leather  over  the 
Instep  of  the  foot.  Obviously  this  did  not  conduce  to  the  comfort  of  the  wear- 
er. Because  of  the  thickness  of  the  vamp  stay  beneath  the  vamp,  the  shape  of 
the  former  soon  impressed  itself  in  clear  outline  defined  upon  the  outside  of 
the  vamp,  and  thus  detracted  from  the  sightly  appearance  of  the  shoe.  Fur- 
thermore, the  prior  construction  referred  to  was  objectionable  in  the  manufac- 
ture of  the  shoe,  because  in  sewing  the  usual  line  of  stitching  along  the  upper 
edge  of  the  vamp,  when  the  needle  struck  the  hard,  thick,  and  round  (in  cross- 
section)  edge  due  to  doubling,  the  needle  glancing  off  said  edge  frequently 
threw  the  stay  out  of  proper  place  beneath  the  vamp  preliminary  to  sewing, 
and  this  also  detracted  from  the  appearance  of  the  finished  shoe.  This  same 
objectionable  result  was  oftentimes  effected  by  the  pressure  foot  of  the  ma- 
chine sticking,  indirectly,  the  thick  double  edge  beneath  the  vamp,  and  thus 
shifting  It  from  Its  true  and  proper  place.  Again,  in  the  construction  hereto- 
fore common,  the  edges  of  the  stay,  back  from  the  curved  folded  edge  were 
•full,'  the  fullness  being  due  to  the  stretching  of  the  leather  at  the  folded  edge 
more  than  the  parts  back  from  said  edges,  to  secure  a  desired  curvature  of  the 
folded  edge  in  plan ;  and  thus,  when  the  stay  thus  constructed  was  sewed  in 
the  shoe,  the  stretched  and  curved  edge  projecting  from  the  vamp  and  the  line 
of  stitching  passing  through  the  full  parts  near  the  center  of  the  stay,  the 
tension  of  the  vamp,  due  to  the  pressure  of  the  foot  therein,  came  upon  the 
thread,  rather  than  upon  the  stretched  part  having  tensile  resistance  due  to 
the  prior  stretching,  thus  breaking  the  thread.  These  objections  are  avoided 
or  greatly  reduced  because  of  my  Improved  construction  hereinafter  described. 
It  will  be  understood  from  the  foregoing  that  the  objects  of  the  invention  are 
to  reduce  the  bulk  and  discomfort  incident  to  the  use  of  independent  vamp- 
stays,  and  yet  retain  the  strength  thereby  secured  in  the  shoe ;  to  secure  great- 
er neatness  of  appearance  when  the  upper  and  vamp  are  joined ;  to  prevent 
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the  needle  from  glancing  off  the  vamp  stay  when  sewing  the  same  In  place,  and 
thereby  tending  to  shift  or  displace  the  stay,  and  injure  the  appearance  of  the 
sewing;  to  reduce  the  tendency  of  the  thread  in  the  line  of  sewing  at  the 
vamp  stay  to  break  because  of  the  fullness  in  the  stays  as  heretofore  conunon- 
ly  furnished ;  and  to  secure  other  advantages  and  results,  some  of  which  may 
be  referred  to  hereinafter  more  fully." 

The  patent  has  two  claims,  viz: 

**(!)  The  improved  vamp  stay  herein  described,  comprising  a  body  portion, 
a,  and  a  tongue,  b,  lying  at  one  side  of  said  body  portion,  and  narrower  than 
said  body  portion,  said  narrow  tongue  being  turned  against  the  back  of  said 
body  portion,  a  folded  edge  being  formed  near  the  forward  central  part  of  the 
stay,  and  the  lateral  edges  of  the  tongue  lying  in  from  the  lateral  edges  of 
the  said  body  portion,  the  said  folded  edge  being  turned  forward  to  form  a 
rib  or  boss,  h,  substantially  as  set  forth." 

"(2)  The  improved  vamp  stay  herein  described,  comprising  a  body  portion, 
a,  having  at  the  center  of  the  forward  edge  a  tongue  narrower  than  said  for- 
ward edge,  and  turned  back  against  the  body  porUon ;  the  edges  at  the  oppo- 
site sides  of  said  tongue  lying  In  from  the  side  edges  of  the  body  portion, 
substantially  as  set  forth." 

The  answer  of  the  defendant  admits  the  making  of  vamp  stays, 
"which  are  not  substantially  different  from  the  article  set  forth  in  the 
claims  of  said  letters  patent."  The  defense  set  up  is  want  of  novelty 
and  invention,  in  the  subject-matter  of  complainant's  patent,  and  its 
consequent  invalidity.  As  stated,  the  answer  practically  admits  in- 
fringement, but  whether  so  or  not,  the  evidence  clearly  shows  that  the 
defendant,  since  the  date  of  the  complainant's  patent,  and  prior  to  the 
commencement  of  this  suit,  has  made  and  sold  an  article  clearly  with- 
in the  protection  of  such  patent,  if  the  same  is  valid.  The  article 
patented  is  exceedingly  simple  in  itself,  and  of  simple  construction, 
but  conceding  this,  it  nevertheless  shows  in  our  opinion,  invention  and 
novelty.  The  defendant  has  been  interested  in  the  manufacture  of 
shoes  and  vamp  stays  for  many  years.  The  stays  first  used  by  him 
were  made  of  a  narrow  strip  of  folded  leather  or  other  suitable  mate- 
rial of  the  proper  length. 

Similar  stays  to  these  could  be  made  from  an  article  patented  by  one 
Stone,  and  called  by  him  **an  improved  piping  for  boots  and  shoes." 
.  This  piping  was  usually  made  in  long  strips  of  folded  leather,  which 
when  used  for  stays,  was  cut  in  pieces  of  the  desired  length.  Stays 
thus  made  in  no  wise,  however,  foreshadowed  or  suggested  the  com- 
plainant's construction,  and  clearly  manifested  the  objectional  features, 
which  are  set  out  in  the  specifications  of  the  complainant's  patent. 
The  defendant  used  this  kind  of  vamp  stay  for  some  time,  but  later, 
and  for  several  years,  made  and  used  vamp  stays,  cut  out  by  a  die, 
known  in  the  case  as  the  "Osborn  Die."  These  vamp  stays  were  also 
unlike  those  manufactured  under  complainant's  patent,  and  quite  clear- 
ly resembled  those  made  from  the  piping  above  referred  to.  The 
"Osborn  Die,"  as  the  testimony  shows,  cut  out  a  blank  of  thin 
leather  which  was  folded  longitudinally,  then  pasted  together,  and 
so  held  until  stitched  to  the  vamp.  Mary  C.  Breen,  a  former  employe 
of  the  defendant,  says  that  they  were  curved  on  the  folded  edge ;  but 
to  do  this  required  considerable  careful  manipulation,  and  to  some 
extent  crimpled  or  puckered  one  of  the   flaps  of  the  vamp  stay. 
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It  was  clearly  impossible  to  fold  the  blank  made  by  this  die  so  as 
to  make  a  vamp  stay  with  a  curved  edge,  and  stepped  or  graduated 
sides  without  crimping  the  leather  or  material  in  the  middle.  This 
construction  did  not  suggest  the  tongue  or  narrowed  portion  of  the 
stay,  which  is  the  important  feature  of  the  complainant's  patent ;  and 
it  was  likewise  open  to  some  of  the  serious  objections  which  the  com- 
plainant's patent  avoids. 

The  defendant  entirely  abandoned  the  use  of  this  stay  in  1897,  and, 
thereupon,  began  to  make  what  is  known  in  the  case  as  the  "Walden 
Vamp  Stay  No.  1;"  this  was  manufactured  under  design  patent  No. 
27,961,  dated  December  7,  1897,  issued  to  the  defendant  for  a  design 
for  a  vamp  stay  for  shoes.  This  design  shows  no  tongue  or  any 
equivalent,  and  as  testified  by  the  complainant's  expert  witness,  the 
drawings  accompanying  the  patent  disclose  a  construction  made  ci 
two  pieces,  one  part  being  superimposed  upon  the  other.  Whether 
this  be  so  or  not,  it  appears  from  other  evidence  that  the  defendant 
always  made  this  stay  of  one  piece,  by  forcing  the  leather  blank  into  a 
die,  whereby  the  front  and  sides  of  the  blank  were  turned  under  and 
inward  towards  the  center.  This  vamp  is  of  considerable  thickness, 
and  is  stiff  and  hard,  as  the  result  of  the  doubling-in  process  of  the 
front  and  sides.  That  these  objections  were  real,  is  clearly  shown  by 
the  evidence  from  which  it  appears  that  complaints  of  its  thicknesb 
were  more  or  less  frequently  made  by  customers,  and  that  to  obviate 
the  defects  complained  of,  the  rear  part  of  the  vamp  stsiy  was  skived 
or  pared  to  make  the  stay  thinner  and  more  pliable.  This  process 
involved  additional  labor  and  expense,  in  an  attempt  to  accomplish 
what  the  complainant's  invention  achieves,  by  means  of  its  tongued  or 
narrowed  portion,  which,  when  folded  back  upon  itself,  makes  a 
stepped  or  graduated  side  to  the  stay.  The  complainant  later  manu- 
factured a  single-piece  vamp  stay  with  an  unfolded  edge.  The  stay 
with  the  unfolded  or  raw  edge  had  manifest  disadvantages,  both  in 
appearance  and  durability,  and  is  not  altogether  unlike  the  com-' 
plainant's  stay,  but  was  obviously  unsuited  for  the  purpose  intended ; 
its  raw  edge  made  it  comparatively  weak  and  unsightly,  and  it  is 
manifest  that  it  was  adapted  for  use  only  in  a  cheap  grade  of  shoes. 
Later  the  defendant  began  to  make  and  sell  stays  like  the  complain- 
ant's. From  what  has  already  been  said,  it  will  be  observed  that  the 
defendant,  after  using  various  constructions  of  a  different  character 
from  the  complainant's,  was  finally  compelled,  for  no  other  reason 
apparently  than  to  sustain  himself  in  trade  competition,  to  adopt  the 
complainant's  construction. 

In  addition  to  the  Stone  patent,  above  referred  to,  the  defendant 
has  cited  several  other  patents  as  anticipations  of  the  complainant's 
patent.    These  will  be  briefly  considered. 

First,  then,  we  have  a  patent  issued  to  Charles  C.  Geller,  for  im- 
provements in  shoes,  No.  116,828,  dated  June  11,  1871.  This  patent 
it  may  be  said  at  the  outset,  was  not  for  a  vamp  stay,  but  for  a 
vamp ;  the  vamj)  having  as  a  part  of  it,  a  tongue  in  the  center  "which, 
when  the  shoe  is  fitted,  is  turned  under  so  as  to  form  the  same  out- 
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line  as  the  vamp  commonly  used."    Of  this  construction,  complain- 
ant's expert  testifies  as  follows : 

"I  have  also  examined  and  understand  'defendant's  Exhibit  Oeller  Patent,' 
and  fail  to  discover  the  subject  of  the  Gharmbury  invention  as  claimed  in  this 
patent  The  Geller  patent  in  Fig.  1  shows  the  vamp  having  an  integral  vamp 
stay  at  the  top.  The  vamp  stay,  however,  has  no  tongue,  and  presents  no  in- 
dication whatever  of  a  tongue  and  the  advantages  due  thereto.  Such  a  con- 
struction has  material  disadvantages  in  actual  practice  for  obvious  reasons; 
it  projects  from  the  upper  edge  of  a  vamp  In  such  a  manner  as  would  natu- 
rally involve  a  wasteful  expenditure  of  leather  in  cutting  out  the  vamp. 
Should  such  a  stay  be  folded  beneath  the  vamp  In  cases  where  the  vamp  is  per- 
forated for  ornamentation,  the  unblackened  under  side  of  the  leather  would 
show  through  the  perforation,  and  detract  from  the  appearance  of  the  shoe. 
However,  this  patent  does  not  disclose  the  invention  at  issue,  and  further  con- 
sideration, I  presume,  is  not  called  for." 

For  these  reasons,  and  because  the  patent  is  for  a  vamp,  and  not 
for  a  vamp  stay,  we  deem  its  further  consideration  unnecessary. 

Another  patent  cited,  was  for  an  improvement  in  overalls,  issued  to 
Jacob  Greenbaum  August  25,  1874,  and  known  as  No.  154,473.  This 
patent  does  not  seem  to  require  any  serious  consideration  in  this  con- 
nection; it  was  simply  for  a  stay  or  gusset  to  the  pockets  of  overalls, 
and  would  seem  to  have  been  known  and  used  for  that  purpose  from 
time  immemorial.  A  piece  of  cloth  or  flexible  material  of  any  size, 
shape,  or  thickness,  either  folded  or  unfolded,  would  answer  all  its 
requirements. 

Two  othef  patents  cited  were  issued  to  the  defendant,  one  for  de- 
sign patent  No.  26,399,  dated  December  15,  1896,  another  dated  May 
4, 1897,  No.  581,927 ;  the  former  being  a  "design  for  a  welt  for  shoes," 
and  the  latter  "a  new  and  useful  improvement  in  shoes."  Neither  of 
these  patents  was  designed  or  intended  for  the  purpose  under  consider- 
ation, nor  were  they  ever  so  used  by  the  defendant,  but  if  the  fact 
were  otherwise,  they  clearly  do  not,  in  our  opinion,  anticipate  the 
complainant's  patent;  a  further  and  detailed  consideration  of  them 
^therefore  seems  unnecessary. 

But  one  other  patent  cited,  No.  608,734,  remains  for  our  consider- 
ation; this  also  was  issued  to  the  defendant,  bears  date  August  9, 
1898,  and  is  for  a  "vamp  stay  for  shoes."  This  stay  is  made  from 
material  folded  like  the  piping  or  edging  above  referred  to,  except 
that,  after  being  folded,  it  is  curved  edgewise;  that  is  the  piping  is 
bent  or  formed  into  (to  use  the  language  of  the  specifications)  a 
"sinuous  undulating  shape,"  and  the  strip  so  shaped  is  thereupon  cut 
into  separate  vamp  stays,  the  cut  being  made  on  a  longitudinal  line 
through  the  center  of  the  strip;  each  curve  above  and  below  such  line 
constituting  an  individual  stay.  It  does  not  appear  that  this  article 
was  ever  made  or  used  by  the  defendant,  and  it  certainly  seems  to 
be  open  to  all  of  the  objections  which  are  urged  against  the  other  patents 
cited,  and  furthermore,  it  does  not  disclose,  any  more  than  the  stays 
made  from  the  straight  piping  did,  the  peculiar  and  distinguishing 
features  of  the  complainant's  stay.  These  are  all  the  matters  which 
have  been  disclosed  in  this  case,  as  affecting  or  showing  the  prior  art. 

The  defendant  then  is  placed  in  this  position,  having  seversd  patents 
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of  his  own  for  making  vamp  stays,  he  has  discarded  them  all,  and 
adopted  the  complainant's.  As  already  suggested,  we  think  the 
advantages  disclosed  by  the  complainant  in  his  specifications,  are  not 
imaginary  but  real,  and  the  defendant's  conduct  tends  to  prove  that 
they  are.  The  complainant's  stay  re-enforces  the  vamp;  it  does  it 
neatly  and  with  the  least  possible  obstruction  between  the  vamp  and 
the  foot  of  the  wearer  of  the  shoe;  the  outer  surface  of  the  vamp  is 
not  made  tmeven  or  unsightly  by  its  insertion,  and  it  can  be  more 
readily  and  securely  stitched  to  the  vamp  than  any  of  the  others ;  that 
is  to  say,  there  is  less  danger  of  its  displacement  by  the  needle  or 
presser  foot  of  the  machine,  and  less  danger  of  breaking  or  bending 
the  needle  when  it  takes  the  added  obstruction  caused  by  the  insertion 
of  the  stay,  than  is  the  case  with  the  others ;  these  results  are  all  pro- 
duced by  the  tongue  or  narrow  portion  of  the  stay,  which  constitutes 
the  material  part  of  the  complainant's  invention.  Nothing  approx- 
imating this  idea  is  disclosed  in  any  of  the  cases  considered,  or  by  the 
evidence  in  the  cause. 

The  defendant  is  an  admitted  infringer.  The  complainant's  patent 
implies  novelty  and  invention ;  the  burden  of  proof  to  establish  prior 
use  and  want  of  novelty  is  upon  the  defendant.  Cantrell  v.  Wallick, 
117  U.  S.  689,  695,  6  Sup.  Ct.  970,  29  L.  Ed.  1017.  Not  only  is  Ihe 
burden  of  proof  upon  the  party  setting  up  the  defense;  but  it  has 
likewise  been  held  that  every  reasonable  doubt  should  be  resolved 
against  him,  117  U.  S.  696,  6  Sup.  Ct.  970,  29  L.  Ed.  1017.  It  is 
unnecessary  to  cite  additional  cases  to  show  the  law  in  the  above 
respect.  Notwithstanding  the  burden  of  proof  resting  upon  the  de- 
fendant, he  has  not  attempted  by  expert  evidence  or  otherwise,  to 
show  the  relation  of  the  alleged  anticipating  patents  to  the  pater.t  in 
suit.  Under  such  circumstances,  the  courts  do  not,  as  a  rule,  pay  much 
attention  to  such  patents.  Putnam  et  al.  v.  Von  Hofe  (C.  C.)  6  Fed. 
897,  902;  Miller  et  al.  v.  Smith  et  al.  (C.  C.)  5  Fed.  359,  363. 

We  do  not  find  any  evidence  in  the  case  to  overthrow  the  prima 
facie  evidence  of  the  validity  of  the  patent,  since  every  other  patent 
cited  shows  either  a  single  piece  of  leather  unfinished  and  without  an> 
double  edge;  or  if  folded,  fails  to  show  a  tongue  or  narrow  portion 
folded  back  producing  graduated  or  stepped  sides  to  the  stay.  More- 
over the  defendant's  imsuccessful  efforts  to  produce  a  vamp  stay 
which  possessed  the  advantages  of  the  complainant's,  show  con- 
clusively that  the  complainant's  construction  constitutes  real  invention ; 
had  it  been  apparent  the  defendant,  a  manufacturer  and  user  of  vamp 
stays  for  many  years,  would,  by  virtue  of  his  necessities,  have  realized 
it,  or  something  approximating  it,  long  ago.  He  certainly  is  in  no 
position  either  to  belittle  the  complainant's  invention,  or  assert  its 
lack  of  novelty.  It  is  a  simple  device,  but  it  answers  the  purpose  for 
which  it  was  designed,  far  better  than  any  other,  and  we  think  dis- 
closes novelty  and  invention. 

A  decree  in  accordance  with  these  views  will  be  signed. 
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PALMER  V.  WILCOX  MFG.  CO. 
(CIrcalt  Court,  S.  D.  New  York.    December  6,  1905.) 

1.  Patents — Surr  fob  Invbikokmeitt — Pbelimii7ary  Iwjuwctiow. 

The  fact  alone  that  a  patent  is  unadjadicated  will  not  defeat  the  right 
to  a  preliminary  injunction  against  its  infringement ;  but  unless  it  also  ap- 
pears from  common  knowledge,  or  from  the  prior  art  shown,  that  there  is 
reasonable  ground  for  doubt  as  to  its  validity,  the  presumption  arising 
from  its  issuance  by  the  Patent  Office  is  sufficient  to  warrant  injunctive 
relief  against  an* infringer. 

[Ed.  Nota— For  cases  in  point,  see  voL  88»  Cent  Dig.  Patents,  f  474.] 

2.  Same — Bolt  Anchor. 

The  Newton  patent.  No.  725,278,  for  a  bolt  anchor,  held  valid  and  in- 
fringed on  a  motion  for  a  preliminary  injunction. 

In  Equity.  On  suit  for  infringement  of  letters  patent  No.  725,278, 
for  a  bolt  anchor,  granted  to  S.  S.  Newton  April  14,  1903.  On  motion 
for  preliminary  injimction. 

Harold  Binney,  for  complamanL 
Mr.  Adams,  for  defendant. 

LACOMBE,  Circuit  Judge.  The  patent  is  only  2}i  years  old,  and 
has  not  been  adjudicated.  That  circumstance  alone,  however,  is  not 
enough  to  overcome  the  presumption  of  validity  arising  from  issue  by 
the  Patent  Office.  It  must  also  appear  that  from  common  knowledge, 
or  by  reason  of  some  display  of  the  prior  art,  there  is  reasonable  ground 
for  doubting  the  existence  of  patentable  novelty.  Fuller  v.  Gilmore 
(C  C.)  121  Fed.  129 ;  Lambert  v.  Vibrator  Co.  (C.  C.)  138  Fed.  82. 

In  addition  to  the  device  first  described,  the  patentee  on  page  2,  lines 
27  to  68  of  the  specification,  sets  forth  a  modified  form  of  his  bolt  an- 
chor. It  is  so  arranged  that  the  interior  corrugations  are  interrupted, 
and  interrupted  in  such  a  manner  that  at  intervals  two  or  more  of  the 
corrugations  engage  with  the  threads  of  the  screw;  the  threads  being 
left  free  in  the  spaces  between.  And  these  intervals  of  engaging  corru- 
gations are  so  spaced  that  screws  having  threads  of  different  pitch  may 
be  used  with  the  same  anchor  bolt.  This  is  possible,  because  all  screws 
are  made  with  a  definite  number  of  threads  to  the  inch.  In  none  of  the 
prior  patents  is  there  the  slightest  indication  of  any  such  interior  ar- 
rangement accomplishing  such  a  result.  In  the  patent  which  is  relied 
upon  as  the  best  reference  (Loffehardt,  665,536) the  dowel  pins,  which 
may  be  considered  to  be  the  equivalents  of  interior  corrugations,  are 
shown  as  engaging  each  alternate  thre^id,  and  it  is  apparent  that  they  are 
not  adapted  for  use  with  screws  of  varying  pitch.  If  Loffehardt's 
dowels  were  located  at  intervals  of  an  inch  apart,  a  different  question 
would  be  presented.  The  suggestion  of  a  mode  of  insuring  general 
adaptability  would  have  been  made,  and  Newton's  device  with  greater 
engaging  surface  might  be  considered  a  mere  improvement  to  be  nar- 
rowly construed.  But  upon  the  showing  of  the  art  here  presented  New- 
ton's device  is  entirely  novel,  it  certainly  is  useful,  and  so  far  as  appears 
exhibits  patentable  invention.  The  eighth  claim  fully  and  clearly  covers 
this  "modified  form"  of  bolt  anchor. 
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So  far  as  interior  corrugations  are  concerned,  defendant's  bolt  anchor 
IS  a  Chinese  copy  of  the  device  shown  in  the  patent.  The  argument  that 
by  using  the  words  "spirally  corrugated"  the  patentee  restricted  himself 
to  an  anchor  bolt  in  which  there  are  exterior  spiral  corrugations  corres- 
ponding to  the  interior  corrugations,  is  unpersuasive.  The  intent  and 
meaning  of  the  claim  is  made  clear  by  the  last  clause  of  the  sentence,  in 
which  the  patentee  indicates  that  the  corrugated  portions  or  parts  which 
he  claims  are  those  which  "engage  with  the  threads  of  bolts  having  a 
difiFerent  number  of  threads  to  the  inch,"  and  therefore  are  the  interior 
corrugations. 

Upon  giving  a  bond  in  the  amount  of  $i,ooo,  conditioned  that  in  the 
event  of  defendant's  success  at  final  hearing  complainant  will  pay  all 
damages  resulting  from  the  operation  of  preliminary  injunction,  com- 
plainant may  have  such  injunction  as  prayed.  The  injunction,  however, 
will  be  suspended  for  30  days  to  give  defendant  opportunity  to  review  this 
decision.  The  record  is  so  brief  that  appeal  can  be  perfected  and  record 
printed  within  ten  days ;  and,  since  the  rules  give  preference  to  such  an 
appeal^  it  can  be  heard  at  December  session  of  the  court  of  appeals. 


JULES  &  HUGO  ROSENBERG  T.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    Maj  18,  1905.) 

No.  3,740. 

Oanoif 8  Duties — CLASsmoATioN — Metal  Thbead  Abticles — ^Fabrics  iit  the 
Piece. 

The  principle  of  ejusdem  generis  does  not  operate  to  exclude  metal 
thread  fabrics  in  the  piece  from  the  provision  in  paragraph  179,  Schedule 
0,  8  1,  c  11,  Tariff  Act  July  24,  1897,  30  Stat  166  [U.  S.  Comp.  St  1901,  p. 
1644],  for  ••articles  made  wholly  or  in  chief  value  of  ♦  ♦  ♦  metal 
threads,"  following  the  enumeration  of  metal  thread  laces,  embroideries, 
trimmings  and  narrow  fabrics  of  various  descriptions. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  in  question,  in  which  the  Board  aflSrmed  the  assess- 
ment of  duty  by  the  collector  of  customs  at  the  port  of  New  York  on 
merchandise  imported  by  Jules  &  Hugo  Rosenberg,  reads  as  fol- 
lows: 

FISCHER,  General  Appraiser.  The  merchandise  in  question  consists  of 
laces,  braids,  ribbons,  trimmings,  galloons,  fringes,  and  woven  fabrics  in 
the  piece,  such  as  cloth  or  netting,  all  made  wholly  or  in  chief  value  of  metai 
thread.  Duty  was  assessed  thereon  at  the  rate  of  60  per  cent  ad  valorem 
under  the  provisions  of  paragraph  179,  Schedule  C,  §  1,  c.  11,  Tariff  Act  July 
24.  1897,  30  Stat  166  [U.  S.  Comp.  St  1901,  p.  1644],  which  reads  in  part  as 
follows:  "Laces,  embroideries,  braids,  galloons,  trimmings,  or  other  articles, 
made  wholly  or  in  chier  value  of  tinsel  wire,  lame,  or  lahn,  bullions  or  metal 
threads,  sixty  per  centum  ad  valorem." 

The  importers  do  not  dispute  that  metal  thread  is  the  component  material 
of  chief  value  in  the  articles,  and  they  confine  their  claim  to  the  goods  in 
the  piece;  their  proposition  being  that  such  goods  are  not  ejusdem  generis 
with  the  other  articles  mentioned  in  said  paragraph,  and  that  they  are  prop- 
erly dutiable  at  45  per  cent  under  paragraph  193,  Schedule  C,  §  1,  30  Stat 
167  [U.  &  Comp.  St  1901,  p.  1645],  or  at  45  per  cent  under  paragraph  322» 
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Schedule  I,  30  Stat.  179  [U.  S.  Comp.  SL  1901,  p.  16011,  or  paragraph  847, 
Schedule  J,  SO  Stat  182  [U.  S.  Comp.  St  1901,  p.  1664],  of  said  act 

We  are  of  the  opinion  that  the  contention  of  the  importers  la  not  well 
founded.  It  would  be  an  unreasonable  straining  of  the  doctrine  relied  upon 
to  hold  that  metal  thread  goods  in  the  piece  are  not  ejusdem  generis  with 
the  articles  denomlnatively  provided  for  In  paragraph  179.  They  are  of  the 
same  material  and  composition,  are  intended  for  the  same  ultimate  use, 
and  are  not  elsewhere  specifically  provided  for.  That  the  word  "articles" 
is  broad  enough  to  cover  piece  goods  is  no  longer  open  to  question.  See 
Junge  V.  Hedden,  146  U.  S.  233,  13  Sup.  Gt  88,  86  L.  Ed.  963,  and  Arthur 
V.  Butterfield.  125  U.  S.  70,  8  Sup.  Gt  714,  81  L.  Ed.  643.  Note,  also,  O.  A. 
4,734.  T.  D.  22,381. 

The  protests  are  overruled,  and  the  decision  of  the  collector  affirmed,  in 
each  case. 

Walden  &  Webster  (Henry  J.  Webster,  of  counsel),  for  importers. 
Charles  Duanc  Baker,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge  (orally).  Tho  merchandise  in  ques- 
tion consists  of  certain  fabrics,  assessed  for  duty  under  the  pro- 
visions of  TariflF  Act  July  24,  1897,  c.  11,  §  1,  Schedule  C,  par.  179, 
30  Stat.  166  [U.  S.  Comp.  St.  1901,  p.  1644],  for  "articles  made  wholly 
or  in  chief  value  of  *  *  *  metal  threads."  The  importers 
protested,  claiming  that  the  merchandise  should  have  been  classified 
as  manufactures  of  metal,  under  paragraph  193  (30  Stat.  167  [U.  S- 
Comp.  St.  1901,  p.  1645])  of  said  act. 

Decision  affirmed,  on  the  opinion  of  the  Board  of  Appraisers. 


Q.  HIRSCH'S  SONS  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    May  19,  1905.) 

No.  3.725. 

OuBTOif  B  Duties — Gijlbsification — Stbuno  Gelatin  Spangubs. 

Gelatin  spangles  strung  on  cord,  and  used  In  making  trimmings  or  or- 
naments for  wearing  apparel,  are  ejusdem  generis  with  the  articles  enu- 
merated in  Tariff  Act  July  24, 1897,  a  11,  f  1,  Schedule  N,  par.  40a  80  Stat 
189  [U.  S.  Comp.  St  1901,  p.  1673],  providing  for  **omaments,  trimmings 
and  other  articles*'  composed  of  gelatin  spangles,  and  are  dutiable  under 
that  provision,  rather  than  under  paragraph  450  (30  Stat  193  [U.  S. 
Comp.  St  1901,  p.  1678])  relating  to  "manufactures  of  ^  •  •  gela- 
tin." 

On  Application  for  Review  of  Decisions  of  the  Board  of  United 
States  General  Appraisers. 

The  decisions  in  question  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York.  Note  G.  A.  5,818,  T. 
D.  25,695,  and  Louis  IVletzger  &  Co.  v.  U.  S.  (C.  C.)  141  Fed.  381. 

Comstock  &  Washburn  (Albert  H.  Washburh,  of  cotmsel),  for  im- 
porters. 
Charles  Duane  Baker,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  con- 
sists of  spangles  made  of  gelatin,  strung  on  cord,  and  used  in  making 
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trimmings  or  ornaments  for  wearing  apparel.  They  were  assessed 
for  duty  under  the  provisions  of  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  N,  par.  408,  30  Stat.  189  [U.  S.  Comp.  St.  1901,  p.  1673],  at 
60  per  cent,  ad  valorem,  as  "ornaments,  trimmings,  and  other  articles, 
not  specially  provided  for  in  this  act,  composed  wholly  or  in  part  of 
spangles  made  of  *  *  *  gelatin."  The  importer  has  protested, 
claiming  that  they  are  dutiable,  under  the  provisions  of  paragraph  450 
of  said  act  (30  Stat.  193  [U.  S.  Comp.  St.  1901,  p.  1678]),  as  manu- 
factures of  gelatin  not  specially  provided  for. 

The  testimony  shows  that  the  spangles  as  imported  in  their  strung 
condition  are  adapted  to  be  used,  and  are  actually  used,  as  ornaments 
and  for  trimmings.  They  are  thus  distinguished  from  the  articles  con- 
sidered in  Steinhardt  v.  U.  S.  (C.  C.)  113  Fed.  996,  where  beads  were 
merely  temporarily  strung  upon  a  cotton  thread.  In  these  circum- 
stances the  spangles  must  be  held  to  be  ejusdem  generis  with  the 
other  articles  specifically  enumerated  in  paragraph  408. 

The  decision  of  the  Board  of  General  Appraisers  is  affirmed. 


LOUIS  MBTZGBR  ft  CO.  V.  UNITED  STATBa 

(GlrcQlt  Court,  &  D.  New  York.    June  1,  1905.) 

No.  3,704. 

1.  OUBTOHB   Duties — CiASsnncATioN — Sfarolkd  Hat   Cbowns — ^Abtiolbi   oi 
Gelatin. 

Spangled  hat  crowns  are  in  a  general  way  of  the  same  character  as  the 
class  of  materials  considered  under  the  provision  in  Tariff  Act  July  24, 
1897,  c.  11,  S  1,  Schedule  N,  par.  408,  SO  Stat  189  [U.  S.  Comp.  St  1901,  p. 
1673 J,  for  fabrics,  wearing  apparel,  trimmings,  etc.,  including  "other  arti* 
des  •  •  •  composed  wholly  or  In  part"  of  gelatin  spangles,  and  are 
dutiable  under  said  provision  for  "articles,"  rather  than  under  paragraph 
450  (30  Stat  193  [U.  8.  Comp.  St  1901,  p.  1678]),  as  manufactures  of 
gelatin. 

SL  Same — Abticles  Composed  or  Gelatin  Spangles — Manttfactubeb  of  Gela- 
tin— Specdig  Designation. 

Tariff  Act  July  24. 1897,  c.  11,  §  1,  Schedule  N.  par.  408,  30  Stat  189  [U. 
S.  Comp.  St  1901,  p.  1673],  relating  to  "articles  •  •  •  composed 
wholly  or  in  part  of  •  •  •  si»angles  •  •  •  made  of  gelatin,"  is 
more  specific  than  paragraph  450  (30  Stat  193  [U.  S.  Comp.  St  1901,  p. 
1678]),  relating  to  manufactures  of  gelatin. 

On  application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

For  decision  below  see  G.  A.  5,788,  T.  D.  25,678,  which  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York. 

Frederick  W.  Brooks,  for  importers. 
Charles  Duane  Baker,  Asst.  U.  S.  Atty, 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  differs 
from  that  considered  and  disposed  of  at  this  session  of  the  court 
in  Hirsch  v.  United  States  (C.  C.)  141  Fed.  380,  only  in  the  fact 
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that  while  the  articles  there  under  consideration  were  adapted  to  be 
used,  and  evidently  were  used,  as  ornaments  and  for  trimmings,  the 
merchandise  herein  consists,  so  far  as  this  appeal  is  concerned,  of  what 
are  known  as  "spangled  crowns,"  which  constitute  crowns  for  hats. 
It  is  therefore  argued  that  they  are  not  ejusdem  generis  with  "fabrics, 
laces,  embroidery,  wearing  apparel,  ornaments,  trimmings,"  etc.,  under 
said  paragraph  408.  Act  July  24,  1897,  c.  11,  §1,  Schedule  N,  30 
Stat.  189  [U.  S.  Comp.  St.  1901,  p.  1673].  They  are,  however, 
in  any  event,  "articles  composed  wholly  or  in  part  of  *  *  * 
spangles    *    ♦    ♦      made  of  gelatin,  not  specially  provided  for." 

These  articles  are  in  a  general  way  of  the  same  character  as  the 
class  of  materials  considered  under  paragraph  408,  and,  as  the  desig- 
nation is  more  specific  than  the  general  catch-all  provision  in  para- 
graph 450  (30  Stat.  193  [U.  S.  Comp.  St.  1901,  p.  1678])  for  manu- 
factures of  gelatin,  the  decision  of  the  Board  of  General  Appraisers 
should  be  affirmed. 


SILVERMAN  V.  PENNSYLVANIA  B.  CO. 

(Circuit  Court,  S.  D.  New  York.    November  11,  1905.) 

Attobnet  and  Client — Substitution  of  Attobnets — Conditions  of  Aixow- 

ANCE. 

A  party  has  an  absolute  right  to  change  his  attorney  at  any  time,  and 
while  the  court  may,  in  its  discretion,  compel  him  to  pay  for  services 
rendered  as  a  condition  of  substitution,  it  will  not  do  so  where  the  case 
was  taken  on  a  contract  for  a  contingent  fee  which  is  of  doubtful  valid- 
ity, but  will  order  the  substitution  and  leave  the  attorney  to  his  remedy 
by  suit 

[Ed.  Note. — For  cases  in  point,  see  vol.  0,  Cent  Dig.  Attorney  and  Cli- 
ent, §S  118, 114. 

Compensation  of  attorney  on  premature  termination  of  employmeat, 
see  note  to  69  C.  C.  A.  113.] 

On  Motion  by  Plaintiff  for  an  Order  Substituting  Attorneys. 

Morris  Kamber,  for  the  motion. 

House,  Grossman  &  Vorhaus  (Leo  R.  Brilles,  of  counsel),  opposed. 

HOLT,  Circuit  Judge.  A  party  has  an  absolute  right  to  change  his 
attorney  at  any  time.  It  is  discretionary  with  the  court  whether  it 
should  compel  him  to  pay  for  services  already  rendered,  especially  in  a 
case  taken  upon  a  contingent  fee,  or  whether  a  substitution  should  be 
ordered,  leaving  the  attorney  to  sue  for  his  fee.  Du  Bois  v.  Mayor  (C. 
C.  A.)  134  Fed.  570.  In  this  case  the  attorney  made  a  written  con- 
tract with  the  plaintiff  to  conduct  this  suit  upon  a  contingent  fee ;  "all 
disbursements  to  be  advanced  by"  the  attorney.  In  my  opinion,  by  the 
law  of  New  York,  this  contract  was  void  for  champerty.  Coughlin  v. 
N.  Y.,  C  &  H.  R.  R.  Co.,  71  N.  Y.  443,  27  Am.  Rep.  75;  Stedwell  v. 
Hartmann,  74  App.  Div.  126,  77  N.  Y.  Supp.  498.  And  see  Matter  of 
Fitzsimons,  174  N.  Y.  23, 66  N.  E.  554;  Jeffries  v.  Mutual  Life  Ins.  Co., 
no  U.  S.  305,  4  Sup.  Ct.  8,  28  L.  Ed.  156.    The  contract  was  made  in 
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Philadelphia,  and  it  may  be  that  it  was  valid  by  the  law  of  Pennsylvania. 
But  in  my  opinion  the  validity  of  the  contract  is  so  doubtful  that  this 
court  should  not  order  any  money  to  be  paid  as  a  condition  of  substitu- 
tion, but  should  leave  the  attorney  to  his  suit. 

The  commissioner's  report  is  not  confirmed,  and  an  order  of  substitu- 
tion is  granted. 


MORIMURA  BROS.  v.  UNITED  STATES. 

CHINA  &  JAPAN  TRADING  CO.  V.  SAME. 

(Circuit  Court,  &  D.   New  York.    December  13,  1904.) 

Nob.  8,547,  8,54a 

CU8T01C8     DUTIE8 — ClASSIFIGATION — STUFFED     BiBDS — ^TOTS. 

In  regard  to  stuffed  skins  of  domestic  chicks  and  ducklings,  used  by 
confectioners  and  dealers  In  Easter  goods  and  novelties,  held,  that  they 
are  not  "toys"  within  the  meaning  of  Tariff  Act  July  24,  1897,  c.  11,  9  1> 
Schedule  N,  par.  418,  80  Stat  191  [U.  S.  Comp.  St  1901,  p.  1674],  but 
"birds,  stuffed,"  under  paragraph  493,  §  2,  Tree  List,  30  Stat  196  [U.  S. 
Comp.  St  1901,  p.  1681]. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

For  decision  under  review,  see  G.  A.  5,655,  T.  D.  25,234,  which  affirm- 
ed the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York  on  importations  by  Morimura  Bros.,  and  the  China  &  Japan  Trad- 
ing Company. 

The  articles  comprised  In  these  Importations  consisted  of  the  stuffed  skins  of 
chicks  and  ducklings,  the  young  of  domestic  fowl,  which  had  been  killed  at 
the  age  of  about  two  weeks ;  the  skins  being  stuffed  with  cotton  and  wired  to 
preserve  their  shape.  The  board  found  that  these  articles  were  "sold  to  con- 
fectioners and  to  people  who  trade  In  Easter  goods  and  novelties,  to  be  used 
in  trimming  candy  boxes  and  branches  of  trees,"  and  held  that  they  had  been 
properly  classified  as  '*toys"  under  paragraph  418,  Schedule  N,  $  1,  c  11,  Tariff 
Act  July  24,  1897,  30  Stat  191  [U.  S.  Comp.  St  1901,  p.  1674].  The  conten- 
tion of  the  Importers  that  they  should  have  been  classified  free  of  duty  as 
''birds,  stuffed,  not  suitable  for  millinery  ornaments,"  under  paragraph  493, 
§  2,  Free  List  30  Stat  196  [U.  S.  Comp.  St  1901,  p.  1681],  was  overruled  on 
the  theory  that  "Congress  only  Intended  that  there  should  be  admitted  free 
of  duty,  under  said  paragraph  493,  birds  which  are  prepared  by  a  taxider- 
mist either  as  specimens  of  natural  history  or  for  ornamental  purposes,  other 
than  such  as  are  suitable  for  millinery  ornaments." 

William  B.  Coughtry,  for  importers. 
Charles  D.  Baker,  Asst.  U.  S.  Atty, 

PLATT,  District  Judge.  The  decision  of  the  Board  of  General  Ap- 
praisers is  reversed. 
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THE  KBNTONIA* 
(District  Ooort  D.  New  Jersey.    October  17,  1905.) 

OOLLISION — ^WRBOKING   OF   MOOBXD   YACHT   IN    StQBU — INEVITABLB   ACdDERT. 

A  yacht  moored  to  a  spile  In  the  mooring  grounds  of  a  yacht  clab, 
which  was  driven  on  shore  and  wrecked  In  a  storm,  hM^  under  the  evi- 
dence, not  to  have  been  caused  to  break  loose  by  being  fouled  by  another 
yacht,  which  dragged  her  anchors  and  was  driven  ashore,  but  that  the 
Injury  to  both  was  due  to  the  extreme  severity  of  the  storm,  and  mUst 
be  attributed  to  Inevitable  accident 

In  Admiralty.    Suit  for  injury  to  vesseL 

George  R.  Beach,  for  libelant 
James  F.  Mintum,  for  respondent 

LANNING,  District  Judge.  This  cause  comes  before  the  court  upon 
a  libel  and  cross-libel.  It  appears  that  on  September  16,  1903,  the 
libelant's  yacht  Naomi  was  moored  to  a  spile  on  the  mooring  grounds 
of  the  Pavonia  Yacht  Qub  in  New  York  Bay,  and  that  the  Kentonia 
was  anchored  on  the  same  grounds  a  short  distance  from  the  Naomi. 
Toward  noon  of  September  16th  there  arose  a  storm  so  fierce  that  about 
a  dozen  vessels  anchored  and  moored  in  the  vicinity  of  the  Naomi  and 
the  Kentonia  were  driven  to  and  wrecked  on  the  shore.  Seven  vessels 
belonging  to  members  of  the  Pavonia  Yacht  Club,  including  the  Naomi 
and  Kentonia,  were  among  the  number.  The  libelant  insists  that  the 
Kentonia  dragged  her  anchors  and  fouled  the  Naomi,  causing  the  Na- 
omi to  break  from  her  mooring  and  to  drift,  with  the  Kentonia  pounding 
her,  until  the  Naomi  struck  the  shore  and  sunk.  The  evidence  does  not 
satisfy  me  that  the  Kentonia  struck  the  Naomi  while  the  Naomi  was 
moored  to  her  spile.  No  witness  saw  the  vessels  in  contact  with  each 
other  until  after  the  Naomi  had  drifted  some  distance  from  the  place 
where  she  had  been  moored.  As  above  stated,  other  vessels  in  the  same 
storm  broke  from  their  moorings.  It  is  as  reasonable  to  infer  that  the 
Naomi  was  forced  from  her  mooring  by  the  severity  of  the  storm  as  by 
the  pounding  of  the  Kentonia.  Furthermore,  the  evidence  shows  quite 
satisfactorily  that  reasonable  provision  was  made  to  secure  the  Kentonia 
at  the  place  where  she  was  regularly  anchored.  Just  before  the  storm 
struck  the  Kentonia,  it  appears  that  an  additional  250  pound  anchor  was 
thrown  out  from  her.  The  testimony  shows  that  the  two  anchors  which 
she  then  had  were  amply  sufficient  to  hold  her  in  any  ordinary  storm, 
and  even  in  most  extraordinary  storms. 

I  can  find  no  rule  of  admiralty  law  that  would  justify  me  in  holding 
the  Kentonia  liable  for  damage  to  the  Naomi  in  the  circumstances  of  this 
case.  The  witnesses  on  both  sides  agree  that  the  storm  was  cyclonic 
in  its  nature,  and  several  of  them  declare  they  had  never  known  so  se- 
vere a  one. 

My  conclusion  is  that  the  damages  sustained  by  the  Naomi  and  the 
Kentonia  should  be  regarded  as  the  result  of  inevitable  accident,  and 
that  both  the  libel  and  the  cross-libel  should  be  dismissed. 
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HOUSEMAN   T.   PHILADELPHIA  TRANSPORTATION   ft   LIGHTERAGE 

CO. 

(Circuit  Court,  E.  D.  Pennsylyania.    December  9,  1905.) 

No.  26. 

BCA81XB  Ain)  SEBYANT — ^LZABIUTT  OF  MaSTEB  FOB  SEBYAIVT'B  NEGLIGENCE. 

A  defendant  cannot  be  beld  liable  for  a  personal  injury  resulting  from 
the  negligence  of  an  engineer,  who,  while  in  the  general  employ  of  defend- 
ant, was  at  the  time  of  the  injury  in  the  special  service  of  a  third  per- 
son, to  whom  he  was  hired  by  defendant,  and  was  doing  the  work  in 
which  the  negligence  occurred  under  the  orders  of  such  third  person. 

[Ed.  Note. — For  cases  in  point,  see  toL  84,  Cent  Dig.  Master  and  Ser- 
Tant,  §  1213.] 

At  Law.    On  motion  for  new  trial. 

Willard  M.  Harris,  for  plaintiff. 
Thomas  Learning,  for  defendant. 

J.  B  McPHERSON,  District  Judge.  When  A.,  who  is  the  general 
master  of  a  servant,  paying  his  wages  and  possessing  the  right  of  dis- 
charge, hires  him  for  a  special  purpose  to  B.,  who  has  the  right  to  di- 
rect the  manner  in  which  that  purpose  shall  be  accomplished,  the  ques- 
tion has  often  arisen  whether  A.  or  B.  is  responsible  for  the  servant's 
negligence  in  the  performance  of  the  special  work  which  B.  has  set  him 
to  do.  Upon  this  question  the  authorities  are  not  harmonious,  and  it 
would  be  of  little  use  to  discuss  them  again.  Many  of  the  cases  have 
been  referred  to  in  the  briefs  of  counsel,  and  I  have  given  them  due  con- 
sideration. Upon  the  facts  now  before  the  court  my  conclusion  is,  that, 
as  the  engineer — who  was  employed  and  paid  by  the  defendant  com- 
pany— was  at  the  time  of  the  injury  to  the  plaintiff's  husband  in  the 
special  service  of  Frazer,  who  had  the  right  to  direct  him  how  the  poles 
should  be  unloaded  from  the  lighter,  and  who  had  actually  exercised 
that  right  by  giving  an  order  that  they  should  be  swung  over  to  a  wagon, 
instead  of  being  unloaded  on  the  edge  of  the  wharf,  and  as  the  injury  was 
done  while  this  order  was  being  executed,  the  defendant  company  can- 
not properly  be  held  liable  for  the  asserted  negligence  of  the  engineer 
while  thus  obeying  the  instructions  of  his  immediate  master. 

Believing,  therefore,  that  the  jury  were  correctly  instructed  to  find 
for  the  defendant,  I  feel  obliged  to  refuse  the  motion  for  a  new  trial. 


UNITED  STATES  V.  LUCB  et  aL 

<01rcuit  Court,  D.  Delaware.    September  26,  1905.) 

No.   155. 

1.  NuiBAlfOB— iNJmiT  TO  GOYEBNMXNT  QUABAKTINB  STATION— RlQHT  OF  GOV- 

XEif  MsiTT  TO  Complain. 

The  quarantine  station  on  Delaware  Bay  between  Lewes  and  Cape 
Henlopen  has  been  established  and  maintained  by  the  United  States  for 
the  accomplishment  of  beneficent  ends  in  which  the  public  is  vitally  con- 
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oerno<! ;  anfl  It  is  a  matter  of  great  Importance  that  neither  efficiency  in 
the  administration  of  the  station  nor  its  usefulnesB  in  other  res«i>ect8 
should  he  impaired.  The  United  States  is  represented  at  the  quarantine 
station  in  the  persons  of  its  officers,  agents,  and  servants  having  charge 
and  occupancy  Uiereof.  Immigrants  and  otlier  i)erson8  there  detained  in 
quarantine  or  confined  In  the  marine  hospital  are  so  detained  or  confined 
by  authority  of  the  United  States  in  the  maintenance  of  a  system  in- 
tended and  calculated  to  serve  at  once  as  an  aid  to  commerce  and  protec*- 
tion  against  the  Invasion  of  the  country  by  contagious  and  infectious 
diseases.  The  United  States  owning  and  holding  the  property  fot  the  ac- 
complishment of  these  benign  purposes  has  a  right  to  Insist  that  neither 
the  efficiency  of  the  management  of  the  station  nor  Its  usefulness  In 
other  respects  shall  be  sacrificed  or  impaired  by  nuisances  wrongfully 
created  or  continued,  and  It  is  entitled  to  secure  relief  from  such  nui- 
sances when  materially  and  Injuriously  affecting  the  health  or  comfort 
of  those  in  charge  of  or  employed  at  the  station  or  of  those  detained  or 
confined  there  and  to  both  classes  of  persons  me  government  owes  pror 
tection  against  such  wrongs  and  the  courts  should  not  hesitate  to  ac- 
cord it. 

2.  Same — Evidence. 

The  fish  fertilizer  factory  of  the  defendants  and  that  erected  by  S.  S. 
Brown  &  Company  are  distant  from  the  quarantine  station  from  five 
eighths  to  three  quarters  of  a  mile,  located  on  the  shore  of  Delaware  Bay, 
and  so  situated  in  relation  to  each  other  that  when  the  wind  is  in  such 
direction  as  to  carry  to  the  quarantine  Station  odors  from  the  de- 
fendants' factory  it  will  also  carry  to  the  station  odors  from, the  other 
factory.  The  period  of  their  operation  extends  approximately  from  July 
1  to  the  first  or  middle  of  November,  and  during  this  period  the  pre- 
vailing winds  are  in  such  direction  as  to  carry  the  odors  from  the 
factories  to  the  station. 

3.  Same — Offensive  Odors — Effect. 

The  evidence  is  full,  clear  and  convincing  that  the  inmates  of  the 
quarantine  station  are  materially  annoyed  and  discomforted  by  offensive, 
noisome  and  nauseating  odors  originating  at  or  in  the  immediate  vicinity 
of  the  fish  factories  and  caused  by  tbeir  operation,  and  that  such  annoy- 
ance and  discomfort,  while  not  uninterrupted,  occur  so  frequently  as  to 
interfere  to  an  unreasonable  and  unjustifiable  degree  with  the  common 
enjoyment  of  life  and  to  constitute  a  nuisance  which  should  be  re- 
strained by  injunction  if  the  government  be  in  a  position  to  complain 
of  it 

4.  Same — Elements — Injuby  to  Health. 

It  Is  not  essential  to  the  existence  of  a  nuisance  from  offensive  odors 
that  they  should  be  calculated  to  break  down  or  Injure  health  or  that 
health  should  be  Impaired  or  even  threatened  by  them.  It  is  sufficient 
tliat  they  be  nauseating  or  physically  discomforting  or  annoying  to  per- 
sons of  ordinary  sonsibilities,  "interfering  with  the  ordinary  comfort 
physically  of  human  existence,  not  merely  according  to  elegant  and  dainty 
mo<les  and  habits  of  living,  but  according  to  plain  and  sol>er  and  simple 
notions  among  the  English  people."  The  sound  condition  of  those  em- 
ployed In  the  fish  factories  and  habituated  to  the  smells  necessarily  gen- 
erated In  their  operation  is  not  determinative  of  This  case.  It  is  well 
known  that  persons  can  become  accustomed  to  foul  and  noisome  odors 
and  retain  their  health. 

6.  Same — Effect  of  Odobs. 

It  by  no  means  follows  from  the  fact  that  the  odors  from  the  fish 
factories  may  not  be  nauseating  or  discomforting  and  annoying  to  those 
employed  there,  or  to  others  inured  to  noisome  smells,  that  they  do  not 
constitute  a  nuisance  to  the  inmates  of  the  quarantine  station  and  marine 
hospital.  It  is  lmi)ortant  in  this  connection  to  bear  in  mind  that  the 
accomplishment  of  the  purposes  for  which  the  station  and  hospital  were 
established  Involves  not  only  the  presence  there  of  the  officers  and  em- 
ployes In  charge  but  the  detention  and  confinement  of  many  who  have 
never  been  subjected  to  such  a  tainted  atmosphere. 
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e.  Same — Fheqxtenct  of  Annotancb. 

The  frequency  with  which  during  the  period  from  Jnly  1  to  tbe  mrly 
part  or  middle  of  November  in  each  year  the  quarantine  station  Is  visited 
with  the  noisome  smells  is  sutficient  to  constitute  a  nuisance  there. 

7.  Same— Right  to  Object. 

The  doctrine  that  owners  and  occupants  of  houses  and  lands  are  en- 
titled to  the  enjoyment  of  air  of  reasonable  purity,  though  of  general, 
not  being  of  universal  application,  there  is  sometimes  difficulty  in  ap- 
plying it  to  a  given  case.  Gonsiderations  affecting  the  social  state  re- 
quire in  some  Instances  concessions  or  compromises,  to  a  greater  or  less 
extent,  of  what  would  otherwise  be  regarded  as  of  strict  right 

8.  Same — Manufactubino  Neighborhood. 

But  the  existence  of  the  two  factories  in  question  does  not  constitute 
such  an  industrial  or  manufacturing  neighborhood  that  the  government 
Is  compelled  to  submit  to  the  stench  emanating  from  them.  It  cannot 
be  compared  to  the  growth  and  territorial  expansion  of  the  Industries 
of  a  city. 

9.  Same — Reasonable  Use  or  Pbopebtt. 

The  principal  question  after  all  is  whether  the  defendants.  In  view  of 
their  obligation  to  others,  are  making  a  reasonable  use  of  the  premises 
occupied  by  them.  Are  they  duly  observing  the  precept,  Sic  utere  tuo  ut 
alienum  non  Isedas?  On  the  evidence  and  the  authorities  clearly  they 
are  not. 

la  Samr— Right  to  Maintain  Nitibance. 

It  Is  well  settled  that  the  mere  fact  that  one  voluntarily  "comes  to 
a  nuisance"  will  not  preclude  him  from  complaining  of  and  relief  against 
It  A  contrary  doctrine  would  be  so  unreasonable  and  oppressive  as  to 
work  its  own  condemnation.  Where  one  operates  a  factory  emitting  foul 
or  noisome  smells  and  owns  and  controls  all  the  land  within  the  area 
traversed  by  them  in  sufficient  strength  to  be  nauseating  or  substantially 
discomforting,  no  one  has  Just  cause  to  complain.  But  to  foist  impure 
and  disgusting  odors  upon  others  in  their  homes,  Is  a  different  matter,, 
and,  save  in  localities  generally  devoted  to  a  business  of  a  character  to 
produce  such  or  equally  offensive  smells,  or  unless  by  virtue  of  grunt, 
license,  estoppel  or  prescription,  is  not  to  be  tolerated. 

11.  Same — Investment  of  Money. 

The  fact  that  defendants  have  Invested  a  considerable  amount  of 
money  cannot  clothe  them  with  immunity  for  creating  or  contributing 
to  and  maintaining. a  nuisance. 

12.  Injunction — Pbopbiety  of  Gbanting — Balance  of  Convenience. 

The  doctrine  of  the  balance  of  convenience  or  injury  which  so  fre- 
quently is  determinative  of  the  propriety  of  granting  or  denying  a  pre- 
liminary Injunction  has  no  application  to  decrees  after  a  hearing  on 
plenary  proofs  taken  in  due  course. 

13.  Nuisance — Separate  Acts  of  Several  Persons — Injunction. 

The  fish  fertilizer  factory  of  the  defendants  and  that  erected  by  S.  S. 
Brown  &  Company  on  the  Delaware  Bay  are  so  situated  with  respect  to 
each  other  that  when  the  wind  is  in  such  direction  as  to  carry  the  odors 
from  one  of  them  to  the  quarantine  station  It  will  carry  the  odors  from 
the  other  there,  and  the  odors  from  one  cannot  be  distinguished  ftom 
the  odors  from  the  other.  There  is  no  evidence  of  co-operation,  privity 
or  business  relationship  of  any  kind  between  the  defendants  and  S.  S. 
Brown  &  Company  in  the  erection  and  operation  of  their  respective 
factories,  or  between  the  defendants  and  the  succe^ing  owners  or  man- 
agers, if  such  there  be,  of  the  factory  erected  by  S.  S.  Brown  &  Com- 
pany; nor  la  there  any  evidence  to  the  point  that  the  odors  from  either 
of  the  factories  alone  would  or  would  not  so  contaminate  the  air  at  the 
quarantine  station  as  to  create  a  nuisance  there  within  the  definition  of 
the  auttiorities.  But  the  combined  odors  from  both  factories  unquestion- 
ably have  that  effect,  and  in  producing  it  the  two  establishments  in  fact 
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co-operate  In  and  contribute  to  the  creation  of  the  nuisance.  Under  these 
circumstances,  in  the  absence  of  a  plain,  adequate  and  complete  remedy 
at  law,  the  own^s  or  managers  of  both  or  either  of  the  factories  can  be 
enjoined  ftom  maintaining  or  contributing  to  the  maintenance  of  the 
nuisance.  The  acts  of  several  persons  may  together  constitute  a  nui- 
sance, which  the  courts  will  restrain,  though  the  damage  occasioned  by 
the  acts  of  any  one,  if  taken  alone,  would  be  inappreciable. 
14.  Same — Absence  or  Remedy  at  Law. 

This  court  has  jurisdiction  to  award  an  Injunction  in  this  case  bf 
reason  of  the  absence  of  a  plain,  adequate  and  complete  remedy  at  law. 
The  existence  of  such  a  remedy  is  negatived  by  several  separate  and 
independent  considerations.  Injury  resulting  ftom  noisome  or  foul  odors 
producing  personal  discomfort  and  annoyance  is  not  susceptible  of  com- 
pensation in  damages  according  to  any  approximately  accurate  measure, 
and  from  its  recurrence  would  lead  to  multiplicity  of  suits.  The  peculiar 
circumstances  of  this  case  afford  further  support  to  the  proposition  that 
the  United  States,  unless  prevented  by  estoppel,  acquiescence,  or  some 
other  act  or  conduct  on  its  part,  is  here  entitled  to  injunctive  relief. 
That  the  government,  in  the  absence  of  a  plain,  adequate  and  complete 
remedy  at  law  has  a  right  to  maintain  an  injunction  bill  to  restrain  a 
nuisance  materially  and  injuriously  affecting  the  occupancy  of  its  own 
property  there  can  be  no  doubt  If,  as  is  the  case,  a  private  individual 
be  entitled  to  equitable  relief  against  foul  or  noisome  odors  rendering  the 
occupancy  of  his  property  substantially  and  frequently  discomforting  and 
annoying,  the  government  for  stronger  reasons  is  entitled  to  such  relief 
against  the  continuous  or  recurrent  nuisance  at  the  quarantine  station. 
For  should  the  goverment  resort  to  an  action  at  law,  it  could  not  recover 
damages  measured  by  the  discomfort  and  annoyance  suffered  by  the 
inmates  of  the  station :  and,  unless  the  nuisance  were  of  such  intensity 
as  to  compel  the  abandonment  of  the  station  by  the  government  there 
would  be  absolutely  no  basis  on  which  it  would  be  possible  even  to  guess 
at  the  quantum  of  damages.  Further,  in  view  of  the  fact  that  the  nui- 
sance has  been  created  by  both  of  the  flsh  factories  without  concert  be- 
tween those  operating  them  and  with  no  practicable  means  of  ascer- 
taining what  the  effect  of  the  defendants'  alone  would  be,  It  Is  very 
questionable  whether  the  government  could  in  an  action  at  law  recover 
even  nominal  damages. 

15^  Injunction — ^Peactige — Finding  Facta. 

The  jurisdiction  of  this  court  to  award  an  injunction  in  this  case, 
therefore,  seems  clear;  and,  possessing  such  jurisdiction,  it  has  plenary 
power  over  the  suit  including  the  ascertainment  of  disputed  facts.  Such 
an  ascertainment  indeed,  is  contemplated  by  the  Constitution. 

16.  NinsANCB — ^Acquiescence— Estoppel — Pbescbiftion. 

The  defendants,  even  on  the  assumption  that  the  government  Is  pro- 
ceeding in  this  suit  in  a  quasi  private  or  proprietary  character,  have  not 
acquired  a  prescriptive  right  as  against  it  to  continue  or  con'trlbute  to 
the  continuance  of  the  nuisance  complained  of,  nor  has  there  been  any 
such  acquiescence,  act  or  conduct,  on  the  part  of  the  government  as  to 
estop  or  preclude  it  from  complaining  of  such  nuisance.  Mere  lapse  of 
time  short  of  the  prescriptive  period  cannot  operate  as  a  bar. 

17.  Same — Estoppel — Evidencx — Laches. 

It  does  not  appear  either  directly  or  inferential ly  that  the  government 
at  any  time  assented  to  or  acquiesced  in  the  operation  of  the  fish  factories 
in  such  manner  as  to  produce  or  contribute  to  the  production  of  the  nui- 
sance of  which  it  now  complains.  These  factories  were  not  nor  was 
either  of  them,  located,  built  or  operated  by  the  procurement  or  induce- 
ment of  the  government  nor  under  any  promise,  express  or  implied,  on 
Its  part  that  no  complaint  would  be  made  by  it  of  foul,  noisome  or 
nauseating  odors,  emanating  from  the  manufacture  of  flsh  fertilizer,  and 
passing  to  and  over  the  site  of  the  quarantine  station.  The  evidence 
wholly  fails  to  disclose  the  essential  elements  of  an  estoppel  in  pais  or 
an  equitable  estoppel  against  the  government  The  period  necessary  for 
the  acquisition  of  a  prescriptive  right  on  the  part  of  the  defendants  as 
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against  tbe  government  had  not  elapsed  before  the  filing  of  the  bill  in 
this  case  and  such  right  was  not  and  could  not  be  acquired  afterwards. 
It  does  not  appear  that  the  government  was  prior  to  the  cession  to  It  by 
Delaware  of  the  site  of  the  quarantine  station  In  1889  In  a  position,  or  had 
any  right,  to  complain  of  the  stench  resulting  from  the  operation  of  the 
fish  factories  or  either  of  them;  for  there  Is  no  evidence  that  prior  to 
Bucb  cession  the  United  States  had  any  right,  title,  Interest  or  claim  to 
or  in  the  site  of  the  present  quarantine  station  and  marine  hospital.  The 
law,  indeed,  goes  further  and  holds  tiiat,  notwithstanding  the  prescrip- 
tive period  may  have  fully  elapsed,  no  right  to  maintain  a  private  nui- 
sance 1b  thereby  acquired  except  as  against  those  who  have  during  all  of 
that  period  been  in  such  a  position  as  to  entitle  them  to  complain  of  it 
The  acquisition  of  a  prescriptive  right  by  the  defendants  is,  therefore, 
wholly  negatived.  If  the  unwarrantable  assumption  be  made  that  the 
mere  lapse  of  time  short  of  the  prescriptive  period  may  be  evidence!  of 
such  laches  as  would  bar  the  government,  there  was  not,  even  on  that 
assumption,  such  laches  as  to  defeat  this  suit  The  cession  having  been 
made  to  the  United  States  in  1880,  the  buildings  on' the  quarantine  station 
were  thereafter  completed  within  less  than  one  year  of  the  commence- 
ment of  this  suit  Under  these  circumstances  any  imputation  of  laches 
on  tbe  part  of  the  government  Is  wholly  inadmissible. 

18.  Same — Relative  Equities  of  Pasties. 

The  circumstances  under  which  the  defendants  erected  and  have  con- 
tinued to  operate  their  factory  are  not  such  as  to  disclose  a  reasonable 
use  by  them  of  their  premises  or  to  clothe  them  with  an  equity  as 
against  the  government    Of  all  localities  at  or  near  the  mouth  of  the 
Delaware  Bay  the  quarantine  station  was  erected  in  that  most  con- 
venient and  desirable  for  the  purposes  of  such  an  establishment     The 
government  had  constructed  the  breakwater  affording  a  safe  and  excellent 
harbor   as  well   for  the  facilitation  of   the  transfer  of  persons  from 
vessels  to  the  quarantine  station  and  marine  hospital  as  for  shipping 
generally.    It  had  also  built  a  pier  to  the  east  and  a  life  saving  station 
to  the  west  of  the  site  of  the  fish  factories  and  within  such  a  short  dis- 
tance from  tliat  site  that  the  erection  and  operation  of  the  latter  could 
not  fall  so  to  contaminate  the  air  with  noisome  odors  as  frequently,  if 
not  continuously,  to  cause  discomfort  and  annoyance  at  those  government 
works.     From   the   initiation   of  their   fish   fertilizer  business   the   de- 
fendants, while  availing  themselves  of  the  protection  of  the  breakwater, 
have  displayed  a  striking  lack  of  consideration  toward  the  government 
by  the  emission  of  foul  and  nauseating  smells  injuriously  afTecting  its 
interests.    In  view  of  the  peculiar  suitability  of  the  site  of  the  quarantine 
station  for  the  accomplishment  of  the  beneficent  and  Important  public 
purposes  for  which  the  station  was  designed  and  of  the  establishment 
by  the  government  of  environments  materially  contributing  thereto,  it 
is  clear  that  on  the  question  whether  the  right  of  the  government  to 
have  uncontaminated  and  reasonably  pure  air  at  the  quarantine  station 
and  marine  hospital  is  not  superior  to  any  supposed  right  or  equity  on  the 
part  of  the  defendants  in  the  conduct  of  their  business  to  create  or  con- 
tribute to  noisome  odors  substantially  and  Injuriously  afTecting  the  in- 
mates of  the  station  and  hospital,  the  case  is  altogether  with  the  govern- 
ment 

19.  Same— Abatement. 

This  court  is  strongly  impressed  with  the  conviction  that  unless  ef- 
ficient relief  be  granted  In  the  present  proceedings  to  the  government 
from  atmospheric  contamination  caused  by  the  fish  factories,  the  nui- 
sance complained  of  will  by  gradual  addition  grow  to  such  an  extent  as 
to  destroy  the  usefulness,  or  compel  the  abandonment  by  the  United 
States,  of  the  quarantine  station  and  marine  hospital,  to  the  serious 
detriment  of  the  public  Interests.  To  assume  that  the  government  should 
be  forced  to  acquire  by  purchase  or  condemnation  all  the  territory  within 
the  sphere  of  operation  of  the  nuisance  created  by  the  fish  factories  Is 
unwarranted  by  the  authorities  and  a  palpable  absurdity. 

(Syllabus  by  the  Court) 
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William  Michael  Byrne,  late  U.  S.  Atty.,  and  John  P.  Nields,  U.  S. 
Atty. 

William  Findlay  Brown  and  William  S.  Hilles,  for  defendants. 

BRADFORD,  District  Judge.  This  suit  is  one  of  long  standing  and 
should  have  been  disposed  of  several  years  ago.  It  has  been  elabo- 
rately and  exhaustively  argued  by  counsel  in  all  its  phases  and  has 
also  been  reargued  on  some  points.  It  was  brought  by  the  United 
States  against  Edward  Luce,  James  V.  Luce  and  Edward  C.  Luce, 
trading  as  Luce  Brothers,  for  the  abatement  or  suppression  of  an 
alleged  nuisance.  The  bill,  as  amended,  prays  in  substance  for  an 
injunction  restraining,  the  defendants  from  further  prosecuting  their 
business  of  manufacturing  oil  and  fertilizers  from  fish  at  their  factory 
on  the  share  of  Delaware  Bay  near  Lewes,  in  this  district;  or,  alter- 
natively, from  so  prosecuting  their  business  there  as  to  allow  offensive 
odors  from  their  factory  premises  to  reach  the  quarantine  station  of 
the  United  States  on  the  bay  shore  which  is  between  five  eighths  and 
three  quarters  of  a  mile  to  the  east  of  the  factory ;  or  causing  annoy- 
ance to  the  inmates  of  the  station  by  flies  drawn  to  or  generated  on  the 
factory  premises  and  blown  to  or  upon  and  over  the  station ;  or  causing 
such  noise  by  steam  whistles  or  by  men  and  appliances  used  in  unload- 
ing the  defendants'  boats  as  to  break  and  disturb  the  sleep  and  rest 
of  the  inmates  of  the  station ;  or  from  so  using  their  factory  premises 
as  to  injure  the  United  States  in  the  use  and  enjo3mient  of  the  station ; 
or  from  allowing  refuse  liquids  to  pass  from  those  premises  to  and 
upon  the  station.  Concurrently  with  the  bringing  of  this  suit  the 
United  States  also  filed  an  independent  injunction  bill  against  Samuel 
8.  Brown  and  James  Lennen,  trading  as  S.  S.  Brown  &  Company, 
which,  as  amended,  prays  similar  relief  against  the  defendants  there- 
in, whose  factory  was  and  is  in  the  immediate  vicinity  of  the  factory 
of  the  defendants  in  this  suit.  Evidence  was  taken  in  the  suit  against 
S.  S.  Brown  &  Company  which  by  stipulaiton  of  counsel  "is  applicable 
to  and  shall  be  used  not  only  in  this  case,  but  also  in  the  case  of  the 
United  States  v.  Luce  Brothers,  the  same  as  if  the  said  testimony  had 
been  taken  for  each  of  said  cases  respectively."  While  the  term 
"testimony"  is  used  in  the  stipulation,  it  was  evidently  intended  to 
embrace,  and  has  been  treated  in  the  presentation  of  the  case  as  em* 
bracing,  all  the  evidence,  whether  written  or  oral. 

It  appears  from  the  evidence  that  the  defendants  and  S.  S.  Brown 
&  Company  erected  their  respective  factories  in  the  spring  ^nd  sum- 
mer of  1883,  and  that  the  same  were  in  operation  in  the  summer  of 
that  year,  and  have  since  continued  to  be  operated  during  the  fishing 
season  in  each  year  extending  approximately  from  July  1  to  the 
early  part  or  middle  of  November.  The  premises  on  which  the  two 
factories  are  located  were  leased  by  the  town  of  Lewes  to  the  de- 
fendants and  S.  S.  Brown  &  Company  for  the  purposes  of  their  busi- 
ness, and  are  distant  about  a  mile  and  a  quarter  or  a  mile  and  a 
half  from  the  built  up  portion  of  the  town.  At  the  time  of  the  com- 
pletion and  operation  of  the  factory  of  the  defendants  and  that  of 
S.  S.  Brown  &  Company  in  1883  no  building  had  been  erected  on  the 
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site  of  the  present  quarantine  station  and  there  were  within  the  dis- 
tance of  about  a  mile  from  those  factories  two  dwelling  houses  and 
a  life  saving  station  of  the  United  States;  and  it  is  fairly  to  be 
inferred  from  the  evidence  that  there  was  at  that  time  no  other 
house  or  dwelling  within  that  distance.  One  of  the  dwelling  houses 
was  on  the  bay  shore  about  one  third  of  a  mile  to  the  east  of  the 
factories  and  was  occupied  by  Andrew  H.  Baker.  The  other  dwelling 
house  was  on  the  bay  shore  about  or  possibly  a  little  more  than  a 
mile  to  the  west  of  the  factories  and  was  occupied  by  Levin  D.  Lynch. 
The  life  saving  station  was  about  half  a  mile  to  the  west  of  the  fac- 
tories and  in  charge  of  John  A.  Clampit.  '  The  testimony  of  these 
witnesses  relative  to  some  of  the  results  of  the  business  conducted  at 
the  factories  at  or  a  short  time  after  they  were  first  operated  is  in- 
stractive.     Baker,  a  witness  for  the  government,  testifies : 

**Q.  4.  How  long  have  you  been  Uvlng  tbere?  A.  I  hare  been  living  there 
thirty  years  next  spring.  I  think  it  was  in  1868  when  I  built  my  house.  Q. 
5.  Have  you  at  your  residence  at  the  place  mentioned  experienced  disagree- 
able odors,  and,  if  so,  where  did  those  odors  come  from?  ^V.  I  cannot  hardly 
tell  what  kind  of  a  smell  it  is.  Q.  6.  What  effect  did  it  have  upon  you?  A. . 
Sometimes  it  would  be  apt  to  make  me  sick  and  qualmish.  Q.  7.  Wbat 
effect  did  it  have  upon  the  members  of  your  fanilly?  A.  The  same  as  on 
myself.  Q.  8.  How  long  have  you  and  your  family  suffered  from  those  dis- 
agreeable odors  that  you  speak  of  uuiking  you  qualmish  and  sick?  A.  I 
don't  know  about  what  you  call  suffering.  Yovi  mean  how  long.  As  long 
as  the  fish  factories  have  been  there.  *  *  *  Q.  16.  Have  yon  been  made 
sick  during  the  last  summer?  A.  I  have  been  made  feel  qualmish.  Q.  17. 
And  that  has  been  your  experience  during  the  summer  since  these  factories 
have  been  there?  A.  Pretty  nearly  all;  all  but  the  first  summer,  and  that 
made  me  actually  sick  so  that  I  vomited — that  is,  the  first  year  or  two. 
There  might  have  been  two  years  before  1  got  used  to  it  Q.  18.  Have  you 
ever  been  used  to  it  to  such  an  extent  that  it  would  not  make  you  feel  qualm- 
ish? A.  It  always  made  me  feel  qualmish.  Q.  19.  It  always  made  you 
feel  qualmish?  A.  That  is,  when  the  wind  blows  right  at  me.  Q.  20. 
If  the  wind  passed  your  place,  would  that  be  in  a  direct  line  for  it  to  pass 
over  the  quarantine  station?  A.  Just  about  the  same.  It  is  on  the  same 
line ;  just  about  the  same  line,  east  and  west" 

Lynch,  a  witness  for  the  defendants,  with  respect  to  the  odors  from 
the  fish  factories,  testifies: 

"XQ.  72.  You  don't  complain  yourself?  A.  It  did  smell  sometimes,  when 
I  have  been  down  there.  I  thought  I  could  not  stand  it  when  I  first  went 
down  there,  but  the  longer  I  stayed  the  better  I  liked  it  XQ.  73.  You  got 
used  to  it?  A^  Yes,  sir;  I  got  used  to  it  XQ.  74.  Did  it  make  you  sick 
when  you  first  went  there?  A.  No,  sir ;  not  at  all.  XQ.  75.  It  didn't  affect 
your  stomach?  A.  Not  a  bit  XQ.  76.  But  the  longer  you  stayed  i)i  it  the 
more  used  to  it  you  got?  A.  Yes,  sir.  When  you  first  go  into  it  you  feel  as 
though  you  could  not  stand  it  hardly." 

Clampit,  a  witness  for  the  government,  testifies,  among  other  thinp:s, 
as  to  the  effect  of  the  odor  from  the  fish  factories  at  or  in  the  immedi- 
ate vicinity  of  the  life  saving  station: 

"XQ.  47.  How  did  it  affect  you?  A.  It  affected  me  the  same  way  as  a 
person  having  a  sick  stomach— caused  me  to  throw  up.  Sometimes  I  would 
be  at  the  table,  and  I  would  get  up  from  the  table  and  come  out  and  get  a 
whiff  of  that  odor,  and  I  would  then  lose  my  meal.  XQ.  48.  Did  you  ever 
Tomlt  before  you  came  out?  A.  Came  out  from  my  dinner?  XQ.  49.  Yes. 
A.  I  have  been  almost  ready  to  vomit  when  I  went  in  the  room  to  the  dinner 
table,  and  I  would  see  the  dinner  table  fearfully  full  of  flies.  XQ.  50.  Are 
yoQ  troubled  with  dyspepsia  at  all?    A.  No,  sir.     XQ.  61.     How  long  did 


Digitized  by 


Google 


.'^92  141  FEDERAL  HEPORTEB. 

that  sickness  continue?  A.  Sometimes  It  continued  for  half  an  hour — ^that 
sick  stomacb,  until  I  would  take  something  to  get  clear  of  it  *  *  *  XQ. 
100.  Did  it  have  the  same  effect  on  the  other  people  iu  the  station  as  it  had 
on  you?    A.    I  have  seen  some  of  them  very  sick." 

In  1885  John  W.  Luce  and  Frank  Luce  were  indicted  and  tried  in 
the  court  of  general  sessions  for  Sussex  County,  Delaware,  for  an 
alleged  common  or  public  nuisance  in  maintaining  and  operating:  the 
fish  factory  of  the  defendants  in  this  suit.  State  v.  Luce,  9  Houst. 
(Del.)  396,  32  Atl.  1076.  There  was  a  verdict  of  acquittal.  Chief 
Justice  Comegys,  however,  in  charging  the  jury,  said : 

"The  Indictment  charges  >t]iat  certain  noxious  and  offensive  odors  arose 
out  of  the  manufacture  carried  on  by  the  defendants,  and  that  tlie  people  of 
the  said  neighborhood  and  passers  along  the  respective  highways  were  sub- 
jected to  the  noisomencss  and  offenslveness  of  those  odors,  to  their  great 
damage  and  common  nuisance.  •  •  •  There  must  be  proof  that  the 
manufacture  at  their  factory,  under  the  circumstances,  operated  a  nuisance. 
From  what  has  been  proved  in  this  case,  I  feel  safe  in  saying  that  the 
manufacture  of  fish  into  scrap  as  a  fertilizer  is  a  nuisance  per  se — that  is, 
of  itself ;  as  It  involves,  for  its  successful  operation  as  conducted  in  this  case, 
the  exi>osure  to  the  outside  air  of  the  refuse  bone  and  flesh,  that  it  may 
become  dry.  This  requires  more  or  less  time,  during  all  of  which  there  is 
emitted  an  offensive  odor.  It  is  not  that  of  boiling  the  fish ;  that  has  its  own 
spiecial  smell,  which  it  la  to  be  presumed  is  not  very  offensive  and  is  not 
sufficiently  strong  to  pervade  the  air  for  a  considerable  distance ;  but  It  is  that 
of  the  exposure  of  the  scrap  to  the  sun  and  air,  which  diffuses  for  long  dis- 
tances, as  the  evidence  shows,  an  odor  of  fertilizers — one  very  offensive  and 
disagreeable  to  people  not  accustomed  to  it" 

The  verdict  in  the  above  case  by  no  means  indicates  that  the  odors 
emanating  from  the  factory  were  not  of  a  character  calculated  to  prove 
offensive,  nauseating  or  discomforting  to  those  not  accustomed  to 
them  or  other  foul  or  noisome  smells,  but  that  the  jury  was  not  satis- 
fied that  they  affected  such  a  number  of  persons  as  it  was  necessary, 
under  the  charge  of  the  court,  should  have  been  affected,  in  order  to 
warrant  a  finding  that  a  common  or  public  nuisance  was  maintained.  It 
may  fairly  be  assumed  that  such  was  the  ground  of  the  verdict  in  view 
of  the  following  language  in  the  charge : 

*'If  the  odors  do  not  reach  a  populous  neighborhood  or  do  not  pervade  the 
traveled  highway  there  is  no  damage  to  any  portion  of  the  public  and  no  in- 
dictable nuisance.  You  see  at  once,  then,  that  upon  the  theory  that  this  trade 
or  business  was  necessarily  one  attended,  by  bad  smells,  stinking  odors,  im- 
pregnating the  air  with  foulness,  so  as  to  render  existence  uncomfortable  and 
disagreeable,  yet  unless  they  reached  the  nostrils  of  the  people  of  the  neigh- 
borhood of  the  factory  there  cannot  be  said  to  be  any  violation  of  law.  When,* 
with  reference  to  an  alleged  nuisance,  the  people  or  citizens  of  a  neighbor- 
hood or  the  public  are  mentioned,  it  does  not  mean  all  the  people,  or  of  the 
public,  but  only  such  considerable  number  of  them  as  to  show  that  more  than 
a  few  merely  are  meant.  No  general  definition  can  be  given  to  denote  pre- 
cisely what  is  meant  by  'few'  or  *many,*  nor  can  any  be  precisely  given  ol 
the  limits  expressed  by  the  term  'neighborhood.'.  It  is  sufficient  to  say  of  the 
latter  term  that  in  case  of  an  operating  nuisance,  every  part  is  in  the 
neighborhood  which  is  affected  by  it  Tew*  and  'many*  are  to  be  considered 
with  reference  to  the  surroundings.  If  there  is  a  nulsnnce  affecting  a  place 
and  a  very  small  number  only  are  victims  of  it,  it  would  be  an  injury  to  but 
a  few:  and  while  they  would  have  their  separate  actions  for  compens^atlou 
tn  damages  for  the  injury,  there  would  be  no  public  evil  for  an  Indictment 
•  •  •  The  term  'public*  does  not  mean  all  the  people,  nor  most  of  the 
people,  nor  very  many  of  the  people  of  a  place;  but  so  many  of  them  as  con- 
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tradlstingulshes  them  from  a  few.  Now,  the  question  In  this  case  in  this: 
Was  any  considerable  nnmber  of  the  people  of  Lewes,  or  of  those  who  passed 
and  re-passed  along  the  highway  of  the  bay  shore  and  the  bay  itself,  subjected 
from  time  to  time  to  the  discomfort  of  noxious,  fetid  air,  unpleasant  odors, 
by  reason  of  the  operations  carried  on  by  the  defendants  at  their  factory? 
If  there  were,  then  the  defendants  are  guilty  under  this  indictment  and 
should  be  so  found;  otherwise  they  should  be  acquitted." 

The  criminal  proceeding  above  referred  to  is  in  no  sense  determina- 
tive of  the  case  before  this  court.  It  is,  however,  suggestive  by  way  of 
contrast.  There,  the  state  proceeded  by  criminal  prosecution  to 
punish  an  alleged  offense  against  the  public.  Here,  the  government 
pursues  a  civil  remedy  to  secure  redress  for  an  alleged  wrong  or  in- 
jury to  it  in  its  quasi  private  or  proprietary  character,  although  in  a 
matter  affecting  the  general  welfare.  There,  the  case  principally  con- 
cerned the  inhabitants  of  Lewes,  a  mile  and  a  quarter  or  more  away 
from  the  defendants'  factory,  and  in  such  a  direction  that  the  prevail- 
ing winds  during  the  period  of  its  operation  carried  its  odors  away 
from  and  not  toward  the  town.  Here,  it  involves  the  condition  of 
things  at  a  point  distant  from  the  fish  factories  only  from  five  eighths 
to  three  quarters  of  a  mile,  and  so  situated  as  necessarily  to  be  sub- 
jected frequently  to  such  odors  owing  to  the  direction  of  the  prevail- 
ing winds  during  such  period.  It  further  appears  that  since  the 
facts  transpired  on  which  the  above  mentioned  prosecution  was 
foilnded  the  factory  of  the  defendants,  as  well  as  that  erected  by  S.  S. 
Brown  &  Company,  was  materially  enlarged.  The  defendants  in 
their  answer  to  the  amended  bill  admit  that  "during  the  years  1884 
to  1888  defendants  spent  large  sums  of  money  in  the  improvement 
and  extension  of  their  works  amounting  to  eight  thousand  dollars  at 
least."  A  similar  statement  is  contained  in  the  answer  to  the  amended 
bill  in  the  suit  of  the  United  States  v.  S.  S.  Brown  &  Company.  The 
foregoing .  considerations  widely  differentiate  this  suit  from  State  v. 
Luce. 

It  appears  that  the  first  building  on  the  site  of  the  quarantine  station 
was  a  marine  hospital  erected  by  the  government  in  1884.  There  is 
nothing  in  the  evidence  to  show  whether  the  United  States  had  at 
that  time  acquired,  or  whether  it  did  prior  to  the  cession  hereinafter 
mentioned,  acquire  any  right  or  title  to  the  ground  on  which  the 
hospital  stood.  The  state  of  Delaware,  however,  by  virtue  of  an  act 
of  assembly  passed  April  12,  1889  (18  Del.  Laws  p.  549,  C.  449), 
and  proceedings  had  pursuant  thereto,  ceded  to  and  vested  in  the 
United  States  in  perpetuity  the  land  included  in  the  quarantine  station 
and  "all  claim,  title  and  right  of  soil  and  jurisdiction  of  the  State  of 
Delaware,  in,  to  or  over  the  same,"  subject  to  a  certain  reservation 
of  jurisdiction  touching  the  service  of  civil  and  criminal  process,  upon 
the  express  condition  that  a  quarantine  station  "shall  be  located  and 
maintained  thereon  by  the  United  States."  Upon  the  land  so  ceded 
the  existing  quarantine  station  was  established,  and  provided  with 
buildings,  furniture  and  appliances  suitable  for  quarantine  and  hos- 
pital purposes  and  in  other  respects  adapted  thereto,  at  a  total  cost 
including  the  old  marine  hospital  of  from  $50,000  to  $55,000.  The 
work  was  completed  in  the  latter  part  of  1893,  after  having  been  in 
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progress  several  years.  The  evidence  is  to  the  effect  that  the  station 
is  well  equipped  and  admirably  located.  Dr.  Henry  D.  Geddings,  past 
assistant  surgeon  in  the  marine  hospital  service  of  the  United  States, 
who  was  in  charge  of  and  resided  at  the  station  from  July  1,  1893, 
to  September  16,  1893,  testifies: 

"The  Delaware  Breakwater  Quarantine  Station  and  Marine  Hospital  wm 
established  for  the  protection  of  the  city  of  Philadelphia,  and  other  dtles 
situated  on  the  Delaware  Bay  and  River,  against  Infection,  by  Importation 
through  shipping,  of  contagious  or  infectious  diseases,  which  might  he  t  I 
menace  to  th«  health  of  the  people  of  the  United  States.  It  served  evor  1 
purpose  for  which  it  was  intended  during  my  residence  there.  •  •  •  At  ! 
that  time  it  was  the  most  complete  quarantine  station,  either  national  or 
municipal,  in  existence  in  the  United  States.  I  was  well  acquainted  with 
other  quarantine  stations  and  make  this  statement  from  comparison.  Then 
were  a  residence,  an  executive  building,  hospitals  for  contagious  and  non- 
(K>ntaglous  diseases,  bathhouses  and  laundry,  barracks  for  the  accommoda- 
tion of  one  thousand  immigrants,  fully  fitted  with  all  the  necessary  bedding 
and  appliances,  the  most  approved  apparatus  for  cooking  for  such  a  number 
of  Immigrants,  and  an  artesian  well,  which  furnished  an  abundant  supply  of 
pure  water,  and  apparatus  for  the  steam  disinfection  of  clothing,  bedding, 
etc. ;  also,  apparatus  for  the  application  of  disinfecting  solutions." 

Samuel  W.  Richardson,  who  was  hospital  steward  and  executive 
officer  of  the  quarantine  station  from  July  26,  1893,  to  December  11, 
1893,  testifies: 

"Q.  74.  You  spoke  about  the  facility  of  this  site  for  the  purposes  in- 
tended and  the  easy  access  to  vessels  coming  there.  State  whether,  of  your 
own  knowledge,  you  know  that  the  quarantine  station  is  well  located  for 
inspecting  vessels  coming  into  the  Delaware  Breakwater  bound  in  any  direc- 
tion? A.  In  my  personal  opinion  the  station  is  admirably  located  for  that 
purpose,  because  vessels  coming  in  between  the  capes  can  be  immediately 
Righted,  and  those  that  report  to  the  Breakwater  for  orders  generally  drop 
anchor  and  display  the  quarantine  flag  calling  the  inspection  officer.  Q.  75. 
Have  you  ever  had  any  difficulty  in  going  from  or  landing  at  the  usual  land- 
ing place  of  the  quarantine  station  when  going  to  or  coming  from  the  in: 
Kpection  of  vessels?  A.  No,  sir;  not  to  my  knowledge,  and  I  hav«  been  out- 
side in  the  heaviest  weather.  Q.  76.  Then,  has  this  station  a  safe  landing 
place  there?  A.  Yes,  sir ;  it  has  a  good  landing  place — a  good  beach  landing, 
and  it  also  has  the  use  of  the  large  iron  pier.  Q.  77.  You  mean  the  Govern- 
ment Iron  pier?  A.  Yes,  sir;  the  Government  iron  pier.  The  anchorage 
Inside  of  the  breakwater  is  perfectly  safe,  I  would  say,  in  almost  any 
weather." 

The  quarantine  station  has  been  established  and  maintained  by  the 
United  States  for  the  accomplishment  of  beneficent  ends  in  which  the 
public  are  vitally  concerned ;  and  it  is  a  matter  of  great  importance 
that  neither  efficiency  in  the  administration  of  the  station  nor  its  use- 
fulness in  other  respects  should  be  impaired. 

The  defendants,  in  conducting  their  business,  take  the  fish  from 
their  fishing  steamers;  convey  them  into  their  factory,  put  them  into 
tanks  and  boil  them  in  water;  and  draw  off  the  water  and  subject 
them  to  hydraulic  pressure  to  extract  the  oil  and  water  from  them. 
The  residuum  of  the  fish,  or  fish  scrap,  is  either  treated  with  sulphuric 
acid,  run  through  cylinders  for  thorough  mixing  and  then  placed  in 
heaps,  or  it  is  spread  on  a  platform  or  other  surface  to  be  dried  by 
the  sun.  In  practicing  the  latter  method  the  fish  scrap  is  turned  over 
three  or  four  times  a  day  to  facilitate  drying.    The  former  method. 
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by  which  acid  is  applied  to  the  scrap,  is.  principally  pursued.  The 
water  containing  the  oil  extracted  from  the  fish  is  drained  into  tanks 
and  the  oil  rises  to  the  surface  and  is  secured  as  far  as  practicable. 
The  refuse  liquid,  to  the  amount  of  one  hundred  and  fifty  barrels  a 
day,  consisting  of  water  impregnated  with  such  of  the  oil  as  cannot 
be  secured,  and  other  drainage  from  the  tanks,  is  emptied  or  rup  into 
the  bay.  The  factory  erected  by  S.  S.  Brown  &  Company  is  operated 
in  a  similar  manner.  It  may  fairly  be  assumed  that  the  two  factories 
are  about  equal  to  each  other  in  capacity,  as  it  appears  that  the  cost 
of  each  was  equal  to  that  of  the  other,  and  that  the  value  of  the 
product  of  each  is  about  equal  to  that  of  the  other.  The  factory  of 
the  defendants  and  that  erected  by  S.  S.  Brown  &  Company  are  so 
situated  in  relation  to  each  other  that  when  the  wind  is  in  such  direc- 
tion as  to  carry  to  the  quarantine  station  odors  from  the  defendants' 
factory  it  will  also  carry  to  the  station  odors  from  the  other  factory. 
Dr.  Geddings  sent  August  17,  1893,  an  official  communication  to 
the  board  of  health  of  Lewes  as  follows : 

U.  8.  Marine  Hospital  Service, 

Delaware  Breakwater  Quarantine 

Station,  Delaware,  August  17,  1893. 
To  the  President  of  the  Board  of  Health,  Lewes,  Delaware : 

Sir: — I  have  the  honor  to  Invite  your  attention  to  the  fish-rendering  es- 
tablishments on  the  beach  between  Lewes  and  this  station.  They  are  a 
nuisance,  and  I  consider  them  prejudicial  to  the  health  of  the  residents  of 
this  station.  I  have  to  request  that  immediate  steps  be  taken  for  their 
suppression.  Please  acknowledge  the  receipt  of  this  communication. 
Yours  respectfully, 

H.  D.  Geddings, 
P.  A.  Surgeon,  M.  H.  S. 
In  Command. 

.  The  members  of  the  board  of  health  replied  August  25,  1893,  saying 
among  other  things : 

"Whereas,  We,  the  undersigned  members  of  the  Board  of  Health,  have  this 
day  visited  the  fish-oil  factories  on  the  beach,  and  of  which  complaint  has 
been  made  by  H.  D.  Geddings,  Surgeon  In  command,  U.  S.  Quarantine  Sta- 
tion, Delaware  Breakwater;  therefore  Resolved,  that  this  Board,  after  having 
visited  the  factories  of  S.  S.  Brown  &  Company  and  of  Luce  Brothers  this 
a.  m.,  and  having  made  a  thorough  examination  and  Inspection  of  the  same, 
conclude  and  report  that  the  factory  of  S.  S.  Brown  &  Company  is  in  as 
perfect  sanitary  condition  as  it  can  well  be  kept,  and  that  the  factory  of  Luce 
Brothers  is  also  In  good  condition,  except  the  tramway  is  not  as  clean  as  It 
should  be,  which  defect  they  promise  to  remedy  immediately;  and  it  is  the 
opinion  of  this  board  that,  while  the  odor  arising  from  them  is  at  tim^s 
ofTensive,  they  are  unable  to  find  anything  about  them  which  is,  in  their 
judgment,  a  menace  to  the  public  health.  The  board  further  find  all  the  men 
employed  about  these  factories,  some  of  which  have  been  in  the  business 
for  thirty  years  and  upwards,  are  in  perfect  health,  hearty  and  robust  From 
the  above  facts  we  conclude  that  the  factories  are  not  unhealthy,  and  that 
we  see  no  reason  why  the  works  should  be  condemned  as  a  nuisance." 

The  counsel  for  the  defendants  have  laid  much  stress  upon  the  above 
report  It,  however,  does  not  help  their  case.  It  is  not  essential  to 
the  existence  of  a  nuisance  that  it  be  injurious  to  health.  The  sound 
condition  of  those  employed  in  the  factories  and  habituated  to  the 
smells  necessarily  generated  in  their  operation  cannot  be  determina- 
tive of  the  proper  decision  of  this  case.    It  is  well  known  that  persons 
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can  be  accustomed  to  foul  and  noisome  odors  and  retain  tlieir  health. 
With  respect  to  the  fish  factories  the  board  admitted  that  the  odor 
arising  from  them  is  at  times  offensive;  but  it  did  not  state  how 
offensive  nor  how  often  offensive.  Nor  did  the  board  visit  the  quar- 
antine station  to  ascertain  the  condition  of  things  there.  The  minutes 
of  the  Lewes  board  of  health  show  that  July  29,  1895,  the  secretary 
reported  a  complaint  received  from  Dr.  Wertenbaker,  hereinafter 
referred  to,  against  the  fish  factories ;  that  a  committee  of  three  was 
"appointed  to  go  over  and  inspect  them";  that  July  30,  1895,  a  ma- 
jority of  the  committee  made  a  report,  which  was  adopted  by  the 
board,  as  follows: 

**We  have  Just  returned  from  an  examination  of  the  fish  manf.  of  Luce  and 
Brown  of  Lewes  Beach  and  find  all  the  employees  in  said  manufactory  in 
good  health,  and  found  nothing  unusual  in  the  condition  of  these  manu- 
factories." 

This  is  in  substance  similar  to  the  report  of  August  25,  1893,  previ- 
ously mentioned,  and  requires  no  independent  consideration.  It  is 
sufficient  to  say,  in  passing,  that  it  does  not  appear  that  either  the 
board  or  the  committee  visited  the  quarantine  station. 

A  careful  examination  and  analysis  of  the  evidence  will  show  al- 
most, if  not  quite,  to  a  moral  demonstration  that  the  operation  of 
the  fish  factories  has  produced  a  condition  of  things  at  the  quarantine 
station  which  should  not  be  tolerated  if  it  be  possible  legally  to  pre- 
vent its  continuance.  Samuel  W.  Richardson  who,  as  before  stated, 
was  hospital  steward  and  executive  oflicer  at  the  station  from  July  26, 
1893,  until  December  11,  1893,  testifies  with  reference  to  that  period: 

"The  odor  from  the  factories  was  almost  over-present,  and  at  times  was 
almost  overpowering — ^the  odor  of  decaying  fish.  It  nauseated  and  rendered 
ill  not  only  myself  hut  members  of  the  family.  Q.  27.  Members  of  your 
family?  A  Members  of  my  family:  yes,  sir.  And  at  times  the  men  wha 
were  employed  upon  the  station.  They  complained  of  it  bitterly  when  the 
wind  was  from  the  factories  towards  the  station,  that  it  took  away  their 
appetites  and  made  them  sick,  and  that  they  could  not  work.  •  •  •  Q. 
29.  State  how  many  times  you  have  been  nauseated  by  it  yourself?  A 
I  could  not  state  the  exact  number  of  times,  but  it  was  quite  a  number  of 
times.  It  was  not  an  isolated  case  at  all,  but  almost,  I  might  say,  a  daily 
occurrence  when  the  wind  was  from  that  direction,  and  the  flies  would  come 
down  upon  us  in  swarms.  Q.  80.  Where  from?  A.  From  these  fish  fac- 
tories ;  and  actually  the  sides  of  the  building  and  the  wire  screens  they  were 
to  such  an  extent  that  they  almost,  at  times,  obstructed  one*s  view  through 
them  (the  screens).  •  •  •  Q.  37.  What  makes  you  say  they  came  from 
the  defendants'  factories?  A.  There  was  no  other  place  in  the  neighbor- 
hood that  would  breed  those  flies,  and  they  were  there  in  immense  quanti- 
ties. •  •  •  Q.  39.  Did  they  disturb  the  food  or  water  supply  of  the  people 
at  the  quarantine  station  or  reservation?  A.  It  was  impossible  to  leave 
food  exposed  at  all,  or  even  for  a  short  period.  •  •  •  XQ.  127.  Were 
the  odors  of  the  flsh  there  when  the  flies  were  not  there?  A.  If  the  day 
should  happen  to  be  still  and  murky  or  sultry,  and  not  much  air  stirring, 
the  odor  of  the  factories  was  very  Intense  even  if  the  wind  did  not  happen 
to  be  in  that  direction.  XQ.  128.  Then  the  flies  were  not  there  only  when 
the  wind  drove  them  there?  A.  No,  sir.  XQ.  129.  How  many  times  from 
July  26th  to  December  11,  1893,  were  the  flies  there/  A.  That  I  could  not 
tell  you.  I  did  not  count  them.  XQ.  180.  You  could  guess  once  or  twice? 
A.  They  were  there  more  than  once  or  twice  or  a  half  dozen  times  or  a 
dozen  times.  It  was  a  frequent  occurrence,  two  or  three  times  a  week^ 
or  more." 
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The  witness  further  states  that  during  the  time  he  was  at  the  quar- 
antine station  the  prevailing  winds  were  from  the  direction  of  the  fish 
factories.  David  C.  Blake,  who  was  acting  hospital  steward  at  the 
station  at  the  time  of  giving  his  testimony  September  4,  1895,  and  had 
been  such  since  September  1,  1893,  testifies  with  respect  to  the  odor 
from  the  factories: 

"Q.  13.  State  your  ezperleDces,  then?  A.  My  experience  has  heen  that 
It  caused  me  to  become  sick  and  nauseated  a  great  deal  of  the  time.  It  is 
impossible  to  eat  your  meals.  Q.  14.  Why?  A.  On  account  of  the  odor. 
Q.  15.  Where  from?  A.  From  the  fish  factories.  Q.  la  What  kind  of 
odor?  A.  It  would  be  hard  to  explain.  Q.  17.  Is  it  an  odor  of  flowers  or 
an  odor  of  flsh?  A.  An  odor  of  fish — decayed  fish.  Q.  18.  Decaying  fish? 
A.  Yes,  sir;  decaying  flsh.  Q.  19.  What  is  the  effect,  as  you  have  ex- 
perienced it  yourself,  and  seen  the  effects  upon  others,  upon  that  quarantine 
station  of  this  odor?  A.  As  I  said  before,  it  is  nauseating  to  such  a  degree 
that  it  makes  a  person  sick  Q.  20.  Caused  them  to  vomit,  when  you  say 
nauseating?  A.  Yes.  Q.  21.  Have  yon  had  that  experience?  A.  Yes,  sir ; 
on  several  occasions.  Q.  22.  What  part  of  the  time,  since  yon  have  been 
there  np  to  the  present,  has  this  difliculty  existed?  A.  More  so  in  the 
months  when  the  factories  are  in  operation,  but,  as  a  general  rule,  the  odor 
is  there  the  year  round,  continually — ^that  is,  when  the  wind  is  from  the 
westward.  Q.  28  What  effect  has  it  npon  the  atmosphere — the  air  you 
breathe?  Does  it  render  it  pure  or  impure?  A.  Very  impure.  •  •  • 
Q.  40.  Have  you  ever  seen  other  persons  upon  the  quarantine  premises  or 
reservation  made  sick  by  this  odor?  A.  Yes,  sir.  Q.  41.  Have  you  ever 
seen  it  interfere  with  the  meals  of  employees  or  persons  upon  said  reserva- 
tion? A.  1  have;  yes,  sir.  Q.  42.  Is  this  of  frequent  or  infrequent  occur- 
rence? A.  I  should  Judge  it  was  on  an  average  of  about  six  or  seven  times 
a  month.  •  •  •  Q.  46.  What  have  you  to  say  with  respect  to  ^he  flies 
on  this  quarantine  station?  A.  The  flies  are  so  numerous  that  they  get  on 
the  screens  of  the  windows  in  such  numbers  that  it  really  darkens  the  rooms. 
*  *  *  XQ.  99.  Then  it  has  had  no  very  bad  effect  upon  your  health?  A. 
Only  to  make  me  sick  at  times  when  the  smell  would  be  overpowering.  XQ. 
100.  How  long  would  that  effect  last?  A.  It  would  last  as  long  as  that 
overpowering  smell  was  there.  XQ.  101.  How  long  was  the  overpowering 
smell  there?  A.  It  was  there  sometimefl  two  or  three  daya  XQ.  102.  Would 
you  be  sick  all  that  time?  A.  I  would  be  what  I  might  say  not  sick  really, 
but  it  would  be  nauseating.  XQ.  103.  It  was  simply  disagreeable:  that  in 
what  yon  mean,  is  it?  A.  Disagreeable,  and  make  a  person  have  a  very  bad 
feeling." 

Dr.  William  P.  Orr,  who  was  acting  assistant  surgeon  of  the 
United  States  marine  hospital  service  in  1892  and  1893  and  until 
November  1,  1894,  and  in  that  capacity  visited  the  quarantine  station 
every  day,  testifies : 

''Whenever  the  wind  would  blow  from  the  direction  of  the  flsh  factories,. 
I  could  smell  the  odor.  There  is  no  donbt  in  my  mind  that  it  came  from  the 
flsh  factories.  Q.  13.  Was  it  an  agreeable  or  a  disagreeable  odor?  A. 
Disagreeable.  *  *  *  Q.  19.  What  do  you  know  about  the  flies  that  in- 
fested this  place  from  that  factory?  A.  Whenever  the  wind  blows  from 
the  direction  of  the  factories  the  flies  are  always  very  thick.  Q.  20.  Very 
thick?  A.  Yes,  sir.  Q.  21.  Infested  the  quarantine  station?  A.  Yes.  All 
over  all  the  buildings.  I  mean  around  all  the  buildings.  •  *  «  XQ. 
34.  In  your  opinion,  are  the  odors  from  these  factories  injurious  to  health — 
your  opinion,  from  your  observation  of  men  and  people  that  you  know  who 
have  been  there,  and  worked  there,  are  these  odors  injurious  to  health?  A. 
I  do  not  believe  that  they  are  injurious  to  health  except  to  those  people — 
and  there  are  quite  a  number  of  them  around  Lewes — who  are  continually 
annoyed  by  the  scent  from  the  factories  and  the  worry  to  which  they  are 
subjected  by  it.    Not  from  the  scent  itself^  I  do  not  believe*  bnt  simply  be- 
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cause  they  believe  that  it  aifects  their  health,  and  they  worry,  and  It 
produces,  or  causes,  I  must  say,  I  think  an  injury  to  their  health.  You 
understand  me.  I  do  not  think  that  the  odor  is  injurious,  but  I  think  that 
there  are  people  who  are  affected  by  it  simply  because  they  are  annoyed  so 
much  by  it  *  *  *  RQ.  70.  You  stated  that  these  odors  from  this  factory 
were  not,  in  and  by  themselves,  injurious  to  health.  If  people  otherwise 
In  good  health,  are  made  sick  at  the  stomach  and  vomit  by  reason  of  them 
and  are  unable  to  eat  their  meals,  are  the  odors  of  a  character  in  which  you 
would  be  willing  to  quarantine  sick  people?  A.  No.  1  would  not  want  to 
quarantine  sick  people  in  such  an  odor  as  that,  of  course.  I  would  want  to 
avoid  It.  RQ.  71.  Do  you  think  the  odor  that  you  have  experienced  from 
these  fish  factories  is  of  a  character  that  you  would  want  to  quarantine 
patients  in  if  you  could  avoid  it?    A.  No,  I  would  not" 

John  A.  Clampit,  who  at  the  time  he  gave  his  evidence  lived  in 
Lewes,  and,  as  previously  stated,  had  formerly  had  charge  of  the  life 
saving  station  for  a  number  of  years,  testified : 

"Q.  8.  While  upon  that  reservation,  hav«  you  ev«r  experienced  any  odors 
from  the  fish  factories,  and  if  so,  state  their  nature?  A.  I  have  ex- 
perienced them,  I  was  going  to  say,  a  thousand  times.  Q.  9.  I  mean  at 
the  quarantine  station  and  on  the  reservation?  A.  Whenever  I  went  there 
or  about  there  and  the  wind  was  from  the  northwest  or  westward  I  would 
experience  those  odors.  Q.  10.  And  what  was  their  character  and  degree? 
A.  So  far  as  the  degree  was  concerned,  I  could  not  tell  you,  but  the  char- 
acter was  terrible  to  me.  It  sickened  my  stomach,  but  in  what  degree  it 
was.  I  could  not  tell  you.  Q.  11.  I  mean  by  'degree*  was  it  very  bad.  or 
not?  A.  It  was  terrible  to  me.  Q.  12.  What  did  those  odors  come  from?  A. 
They  came  from  the  fish  scrap." 

Clampit's  testimony  as  to  the  nauseating  effect  of  the  odors  from 
the  fishr  factories  upon  himself  and  other  persons  at  the  life  saving 
station  has  already  been  referred  to.  Dr.  Wertenbaker,  past  assistant 
surgeon  in  the  marine  hospital  service  of  the  United  States,  who  was 
in  command  of  the  quarantine  station  from  September  1,  1894,  to 
the  date  of  giving  his  evidence,  testifies: 

"Q.  4.  What  have  you  to  say,  during  the  time  you  have  been  there,  with 
respect  to  the  odors  alleged  to  emanate  from  these  fish  factories?  A.  The 
odors  are  unquestionably  there,  and  have  been  ever  since  I  have  betui 
there.  Q.  5.  And  what  are  the  odors?  A.  It  is  the  odor  of  decaying  fish. 
Q.  6.  Where  do  they  come  from?  A.  They  come  from  the  neighborhood  uf 
these  fish  factories.  Q.  7.  What  effect  do  they  have  upon  the  people  at 
the  quarantine  station  from  your  own  observation?  A.  They  are  very  dis- 
agreeable at  all  times.  At  some  times  they  produce  nausea  and  vomiting. 
Q.  8.  Have  you  seen  people  under  your  charge  there  sick  from  it?  A.  Not 
the  patients,  but  the  employees  and  my  own  family.  Q.  9.  Ton  have  seen  the 
employees  and  your  own  family  sick  from  it?  A.  I  have,  and  I  have  also  been 
nauseated  myself .  We  have  to  close  the  windows  on  that  side  of  the  house.  Q. 
10.  Is  that  effective,  even  if  the  windows  are  closed?  A.  It  is  not  effec- 
tive, but  it  is  the  best  we  can  do.  Q.  11.  It  helps  some?  A.  It  helps  some. 
Q.  12.  Do  you  know  anything  about  the  alleged  influx  of  flies  from  these 
factories  to  the  quarantine  station?  A.  When  the  factories  fHJuuucnce 
operations,  within  a  very  short  time  afterward  there  are  vast  swarms  of 
large,  green  flies  that  make  their  appearance.  *  *  *  Q.  20.  What  makes 
you  say  that  flies  of  that  kind,  and  those  flies  came  from  those  factories?  A. 
Because,  in  the  flrst  place,  they  make  their  appearance  in  greater  nuutbers 
Immediately  after  the  factories  commence  operation.  In  the  second  place,  in 
passing  the  factory  you  will  flnd  everything  in  the  neighborhood  covered  with 
these  large  green  flies.  •  •  •  Q.  73.  State  in  your  own  way,  from  vonr 
experience  there,  the  effect  of  these  factories  with  regard  to  being  injurious 
or  deleterious  upon  this  quarantine  station?  A.  I  consider  the  presence  of 
the  fish  factories,  with  their  flies  and  the  odors,  are  distinctly  a  menace  to 
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pnbllc  health  and  that  we  cannot  maintain  an  effective  quarantine  nnder  the 
clrciunstances.  I  think  it  would  be  far  wiser  for  the  government  to  c*onflscate 
and  destroy,  paying  all  damages,  than  to  let  them  remain  there.  It  would 
be  cheaper,  many  times  cheaper,  In  the  end.  •  •  •  XQ.  83.  That  is  all. 
There  is  no  material  damage  done  by  the  odors?  A.  No.  I  do  not  know  that 
they  have  ever  produced  a  case  of  disease,  but  they  are  unquestion- 
ably very  disagreeable,  and,  as  I  say,  may  produce  nausea  and  sick- 
ness, but  no  permanent  injury.  XQ.  84.  So  that  the  real  source  of 
danger  in  your  opinion,  and  the  real  source  of  damage  to  the  quarantine 
station  and  its  workings,  is  from  the  flies?  A.  Largely  in  the  flies.  Not 
entirely,  but  largely.  XQ.  85.  What  other?  A.  The  odors  must  be  taken 
into  consideration  too.  Yon  must  consider  the  fact  that  so  far  as  the  damage 
done  to  the  quarantine  by  the  odors  Is  In  Itself  not  very  much ;  but  at  the 
same  time  when  you  put  sick  people  as  w^ll  as  well  people  into  those  odors, 
and  have  theih  nauseated  by  them,  you  cannot  eliminate  them  possibly  in 
making  up  your  sum  total  of  the  damage  done  to  the  quarantine  station." 

Alice  G.  Wertenbaker,  wife  of  the  preceding  witness,  who  was  with 
her  husband  at  the  quarantine  station,  testifies : 

*'Q.  4.  Have  you  ever  suffered  from  the  odors,  and  If  so,  state  how?  A. 
I  have  suffered  sometimes  from  the  odors.  They  are  most  disagreeable  and 
very  sickening,  and  when  they  are  very  strong  they  cause  nausea,  most  de- 
cidedly. Q.  5.  Have  you  ever  been  made  sick  by  them?  A.  I  have  fre- 
quently. Q.  6.  Have  you  been  prevented  from  eating  your  meals?  A. 
Tes.  XQ.  7.  You  notice  the  odors  more  strongly  when  the  wind  is  blowing 
from  that  direction  than  you  do  at  other  times?  A.  Certainly,  sir.  XQ.  8. 
Very  much?  A.  It  varies  at  times.  One  could  not  be  sick  all  the  time.  It  is 
only  when  it  is  very  strong  that  one  Is  made  sick  of  It  XQ.  9.  Then  there 
are  long  periods  of  time  when  you  do  not  notice  it  at  all?  A.  No.  Not  long 
periods.  It  comes  quite  frequently.  XQ.  10.  How  often?  A.  I  could  not 
tell  you  how  often.  XQ.  11.  How  often  In  the  course  of  a  month  have  yon 
noticed  these  odors  so  strong  as  to  create  nausea?  A.  That  would  be  im- 
possible to  tell.  XQ.  12.  You  could  not  tell  that?  A.  No.  XQ.  13.  Then 
they  were  not  sufficiently  effective  to  attract  your  attention,  or  you  would 
remember  it?  A.  Yes,  Indeed  they  are.  That  is  not  it  at  all.  The  odor  is 
constantly  disagreeable.  We  can  stand  It  without  having  it  make  us  sick 
constantly,  of  course.  One  could  not  live  there  If  It  was  not  so,  but  it  is 
frequently  so  that  one  is  quite  sick,  so  sick  that  they  are  miserably  sick.  RQ. 
14.  How  many  days,  on  an  average,  of  the  week  will  you  be  reminded  of  the 
existence  of  these  fish-house  factories  by  the  odor?  A.  Probably  we  would 
have  one  bright  day  with  the  wind  blowing  in  that  direction,  and  we  will 
not  notice  it  so  much;  and  probably  the  next  day  it  will  be  unbearable. 
The  next  day  might  be  very  still  and  the  wind  favorable,  and  it  would  not 
be  so  noticeable,  and  then,  again,  the  day  after  that  it  would  be  terrible. 
RQ.  15.  You  have  the  odor  half  the  time?  A.  Half  the  time  the  odor  is 
there.  RQ.  16.  And  you  say  you  have  been  made  sick  by  these  odors?  A. 
Yes,  sir.  RQ.  17.  And  have  been  prevented  from  eating  your  meals?  A. 
Yes,  sir. 

Dr.  Henry  D.  Geddings  testifies: 

**While  stationed  on  the  Goyernment  reservation  there  was  extreme  annoy- 
ance from  bad-smelling  odors,*  files  and  noise.  •  •  *  The  odors  were  dis- 
agreeable In  the  extreme,  very  oppressive,  evan  nauseating.  •  •  ♦  At 
least  three  or  four  times  a  week  we  suffered  from  the  noise  consequent 
upon  the  discharge  of  these  cargoes  of  fish,  and  from  the  bad  odors  arising 
from  the  rotten  fish  we  suffered  continuously,  these  odors  producing  discom- 
fort, frequently  nausea  and  vomiting.  ♦  ♦  ♦  The  chief  annoyance  was 
from  the  odors  mentioned,  and  I  have  answered  that  they  came  from  de- 
composed fish  unloaded  at  the  wharves  of  these  factories.  In  my  opinion,  it 
was  about  as  bad  as  It  possibly  could  be,  and  this  stench  arising  from  said 
cause  existed  not  alone  during  the  night,  while  they  were  unloading  the  car- 
goes, but  was  eontlnuouB  during  the  day  as  weU.    •    •    •    The  annoyazjce 


Digitized  by 


Google 


400  141  FEDERAL  REPORTEB. 

from  flies  was  a  very  serious  one.  They  came  from  these  decomposing  fish 
and  from  the  flsh  scrap  into  which  these  iish  were  converted.  They  were 
literally  in  swarms.  The  flies  were  so  thick  that  it  became  necessary  to 
screen  every  window  at  the  station,  being  over  seventy  in  number,  in  the 
buildings  occupied,  and  the  swarms  of  flies  were  so  thidc  that  they  would  cut 
off  the  view  through  these  windows  and  screens.  This  annoyanc*e  from  flies 
continued  during  my  entire  residence  there.  *  *  *  There  is  no  duubt 
about  the  origin  of  said  odors  and  flies,  the  same  being  caused  by  the  de- 
•composlng  fish  at  the  factories,  as  heretofore  stated,  and  the  business  carried 
on  at  the  factories  gave  rise  to  said  odors  and  flies,  as  heretofore  answered. 
*  *  *  I  was  frequently  made  sick  by  the  odors  arising  from  the  decom- 
posed flsh  c*oming  from  said  factories.  •  •  •  My  wife  and  child  were 
made  sick  in  the  same  way ;  my  hospital  steward  was  also  made  sick  in  the 
same  way — that  is,  I  have  seen  him  sick,  made  sick  from  these  same  odors 
from  these  flsh  factories ;  the  nature  of  the  sickness  was  nausea,  vomiting,  loss 
of  appetite  and  general  depression  and  a  feeling  of  debility.  *  *  *  i 
saw  the  Surgeon  General  of  the  United  States,  and  Surgeon  Austin,  of  the 
Marine  Hospital  Service,  who  were  temporarily  at  the  station  on  a  visit  of 
Inspection,  made  sick  in  the  same  way  and  from  the  same  causes.  •  *  • 
It  was  impossible  to  keep  the  odors  out  of  the  executive  and  other  buildings, 
and  almost '  impossible  to  keep  out  the  flies.  When  the  wind  was  blowing 
from  the  factories  all  the  window  sashes  would  have  to  be  shut  tight,  and  all 
the  window  openings  screened,  and  with  all  these  precautions  the  success 
was  only  partial  as  to  keeping  out  the  flies  and  utterly  unsuccessful  In  keep- 
ing out  the  odors.  •  •  •  The  odors  and  flies  would  be  co-operating  causes 
for  the  spread  of  contagious  diseases.  *  *  *  If  the  flies  and  odors  aris- 
ing from  said  factories  continue  as  they  did  while  I  was  there,  they  are  a 
direct  menace  to  the  usefulness  of  said  quarantine  station  and  hospital." 

Horace  Willard,  who  was  employed  at  the  quarantine  station  as 
engineer  from  January,  1895,  and  was  such  at  the  time  of  giving  his 
testimony  in  April,  1896,  testifies: 

"Q.  5.  How  long  have  you  been  employed  by  the  government  at  the  quar- 
antine station?  A.  Three  years  In  all.  Q.  6.  Have  you  ever  experienced 
any  odor  while  on  the  quarantine  station,  and  if  so,  describe  it,  and  where  it 
came  from,  if  you  know?  A.  Yes,  sir;  I  have.  It  comes  from  the  two  fish 
factories  right  above  the  Iron  pier,  about  three-quarters  of  a  mile,  I  guess, 
from  the  station — the  reservation.  Q.  7.  What  is  the  nature  of  the  odor  as 
you  experience  it  on  the  reservation?  A.  Carrion,  as  near  as  I  can  tell.  Q. 
:8.  Is  it  agreeable  or  disagreeable?  A.  Very  disagreeable.  Q.  9.  What  ef- 
fect does  it  have  upon  you  physically?  A.  It  makes  you  sick ;  you  can't  eat  any- 
thing half  of  the  time.  Q.  10.  How  frequently  do  you  have  this  odor?  A.  When 
-ever  the  wind  is  onto  the  station.  Q.  11.  From  the  factories?  A.  From 
the  factories;  yes,  sir.  Q.  12.  Have  you  experienced  it  within  the  past  six 
or  eight  months?  A.  Yes,  sir;  I  have  experienced  it  all  last  summer,  and 
here  lately  when  they  were  loading  the  vessels  with  scrap — about  two  weeks 
ago.  Q.  18.  Is  it  as  bad  in  the  fall  and  winter  as  when  they  are  working 
there  in  the  summer?  A.  No,  sir.  Q.  14.  How  is  it  in  the  winter  and  fall? 
A.  In  the  winter  and  fall  it  is  kind  of  a  dead  smell,  it  is  not  strong  like  it  is 
in  the  summer,  while  it  is  in  full  blast  Q.  15.  But  even  in  the  winter  and 
fall,  is  it  agreeable  or  otherwise?  A.  It  is  disagreeable  when  the  wind  is 
blowing  towards  the  station.  Q.  16.  And  even  in  the  winter  and  fall  does 
it  have  that  sickening  effect  that  you  speak  of  at  times?  A.  It  does.  Q.  17. 
Have  yon  experienced  tuat  during  the  last  winter  and  fall?  A.  This  last 
winter,  about  the  first  of  December.  Q.  IS.  Have  you  perceived  the  odor 
on  the  reservation  from  these  factories  since  December?  A.  Yes,  sir;  two 
weeks  ago,  when  they  were  loading  the  scrap.  Q.  19.  And  then  it  was  very 
disagreeable?  A.  Yes,  sir.  *  •  *  XQ.  71.  You  say  that  these  odors  which 
you  experienced  made  you  sick?  A.  They  have  done  so;  yes,  sir.  XQ.  72. 
When  did  that  happen?  A.  Last  summer.  XQ.  73.  Did  it  happen  more 
than  once?  A.  Yes;  several  times  in  that  hot  weather — hot  days,  XQ.  74. 
Were  you  very  sick?    A.    I  was  not  so  sick  but  what  I  could  work.    XQ.  76. 
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YoQ  were  not  eo  side  but  what  yon  could  work?  A.  No,  sl^;  tat  I  Was  side. 
I  was  uncomfortable.  XQ.  76.  Were  you  so  sick  that  you  could  not  eat? 
A.  I  ate  a  little.  XQ.  77.  You  never  stopped  eating  at  the  time?  A.  Yqm 
can't  work  when  you  can't  eat  XQ.  78.  You  could  do  that  work  and  eat, 
notwithstanding  your  discomfort?  A.  Yes,  sir;  but  th^  it  was  miserable. 
It  was  not  fit  for  anyone  to  be  around.** 

Dr.  Wertenbaker,  who  had  given  evidence  in  September,  1896,  being 
examined  in  April,  1896,  test^es: 

**Q.  3.  Since  then  and  up  to  the  present  time,  what  have  been  your  ex- 
periences, pleasant  or  disagreeable,  with  respect  to  the  odors  from  these  fish 
factories?  A.  Several  times  during  the  winter  we  have  experienced  very 
unpleasant  odors  from  the  factories;  in  fact,  whenever  the  wind  is  from 
the  factories  toward  the  station,  we  get  these  same  disagreeable  odors 
that  we  have  had  all  the  time.  Q.  4.  Yon  are  not  troubled  with  the  flies 
in  the  winter?  A.  There  are  no  flies  in  the  winter.  Only  last  Monday 
the  odors  from  the  factories  were  very  disagreeable.  It  was  one  of  the 
warm  days  of  spring,  with  the  wind  from  that  direction.  •  •  •  Q.  7.  Tell 
whether  it  was  fit  to  live  in  or  not?  A.  No,  I  do  not  think  so.  I 
should  not  care  to  live  in  that  sort  of  atmosphere  always;  it  would  be  de- 
cidedly disagreeable.  Q.  8.  Uncomfortable?  A.  Uncomfortable.  The  odor 
of  deoBiylng  fish  in  the  nostrils  all  the  time  is  very  far  from  comfortable,  or 
conducive  to  health.  •  *  *  XQ.  22.  But  you  think  that  always  when 
the  win^  was  from  that  direction  you  experienced  it?  A.  We  get  them  at 
all  times  when  the  wind  is  from  that  direction.  •  *  •  XQ.  28.  What  is 
its  intensity  compared  with  these  summer  odors?  A.  It  varies  with  the 
day,  witL  the  wind  and  the  atmosphere  generally.  If  it  is  a  warm,  damp  day 
and  the  odors  cling,  of  course  it  is  stronger  than  it  would  be  otherwise.  XQ. 
24.  Since  you  last  testified,  the  factories  have  not  been  in  operation,  have 
they?  A.  I  could  not  tell  you.  I  do  not  know  whether  they  had  closed 
down  or  not  at  that  time  in  September.  XQ.  25.  Then,  briefiy,  I  understand 
you  to  say  that  you  have  observed  no  flies,  but  you  detect  the  same  kind  of 
odors  winter  and  summer?  A.  Same  kind  of  odors.  XQ.  26.  All  the  year 
round?  A.  All  the  year  round,  but  they  have  varied  in  their  intensity. 
XQ.  27.  And  ft^uency?  A.  And  frequency  and  peculiarity.  Some  days  it 
may  have  a  peculiar,  more  decayed  flsh  odor  that  at  others,  but  they  are 
always  nauseating." 

Edmund  B.  Frazer,  who  was  secretary  of  the  state  board  of  health 
from  1884  until  after  the  giving  of  his  evidence  in  May,  1896,  testi- 
fied to  the  effect  that  he  was  requested  by  Walter  W)rman,  surgeon 
general  of  the  marine  hospital  service,  August  12, 1893,  to  inspect  the 
fish  factories,  and  also  the  marine  hospital  at  the  quarantine  station ; 
that  he  accordingly  visited  the  marine  hospital  and  was  taken  into  the 
office  of  the  surgeon ;  that  the  windows  on  the  outside  were  so  thickly 
covered  with  flies  that  it  was  necessary  to  have  an  artificial  light  in 
the  office  to  see;  that  he  could  not  see  out  of  the  window;  that 
the  windows  were  shiit  and  he  did  not  particularly  notice  any  odor 
in  the  house  at  that  time,  but  observed  an  odor  outside  of  the  building ; 
that  "it  smelled  to  me  like  a  rotten  egg  when  it  is  broken" ;  that  he 
visited  the  fish  factories,  the  odor  there  being  the  same  odor  that  he 
had  noticed  while  at  the  quarantine  station.  The  witness  further 
states  that  in  June,  1895,  at  the  invitation  of  Dr.  Wertenbaker,  the 
surgeon  in  charge,  he  visited  the  quarantine  station;  that  on  that 
occasion  he  did  not  smell  anything  at  that  point,  but  that  he  went  out 
with  Dr.  Wertenbaker  in  his  boat,  and  when  in  the  bay  opposite  the 
marine  hospital  "we  smelled  the  odor  very  perceptibly — very  strongly." 
He  further  testifies : 
141 F.— 26 
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"Q.  47.  When  you  got  to  the  line  of  the  wind  from  these  ftictories,  to  pnr- 
snlt  of  Dr.  Wertenbaker'e  dnty  there  as  a  quarantine  officer,  yon  struck  this 
odor?  A.  Yes;  it  was  bad — ^very  bad.  The  physicians  didn't  know  what  it 
was.  Dr.  Wertenbaker  said,  *Tbat  is  what  I  have  got  to  put  up  with  all  the 
time.'  Q.  48.  You  recognized  it  as  the  same  odor  you  experienced  when  on 
the  Reservation  down  there  when  Dr.  Geddings  was  there?  A.  Yes,  sir. 
Q.  49.  With  the  odors  that  you  experienced  when  you  were  down  on  the 
reservation,  and  the  flies  that  you  saw  there  in  connection  with  your  long 
experience  as  a  health  officer,  is  it  possible  in  your  judgment  to  maintain  a 
proper  quarantine  station  and  marine  hospital  there,  subject  to  these  discom- 
forts? A.  No,  sir;  it  is  not  •  ♦  •  XQ.  136.  You  can't  control  the  di- 
rection of  the  wind?  A.  No.  Of  course,  if  that  odor  was  coming  there, 
while  it  would  be  very  offensive,  I  do  not  know  that  the  odor  itself  would 
create  any  disease,  but  you  could  not  keep  the  wind  out  In  a  sick  room  with 
that  odor — ^it  would  kill  a  man." 

He  further  testifies  that  the  odor  did  not  make  him  sick,  but  was 
very  disagreeable,  and  that  he  did  not  think  it  was  unhealthy  to  a 
healthy  man  "no  more  than  a  man  cleaning  out  outhouses."  Dr. 
Walter  W3mian,  who  at  the  time  of  giving  his  testimony  was  surgeon 
general  of  the  United  States  marine  hospital  service,  testified  in 
July,  1896 : 

**I  have  visited  the  Government  reservation  where  the  Marine  Hospital  and 
Quarantine  Station  at  the  Delaware  Breakwater  are  situated,  and  I  have  ex- 
])erienced  there  great  discomfort  from  foul  odors  and  unusual  quantities  of 
flies.  ♦  ♦  ♦  The  foul  odors  were  evidently  from  decaying  animal  matter, 
and  were  so  intense  as  to  prevent  continuous  sleep  through  the  night,  causing 
also  a  feeling  of  nausea.  •  •  •  The  flies  evidently  came  from  the  neigh- 
boring flsb-oil  factories.  They  were  large,  and  the  cause  for  their  existence 
in  unusual  quantities  was  undoubtedly  the  factories.  •  •  •  The  disa- 
greeable odors  and  unusual  quantities  of  flies  referred  to  must  in  effect  ham- 
per and  diminish  the  efficiency  of  the  administration  both  of  the  Blarine  Hos- 
pital and  the  Quarantine  Station  at  the  Delaware  Breakwater.  *  *  • 
The  odors  complained  of,  in  the  event  of  a  large  number  of  immigrants  being 
held  under  observation,  together  with  cabin  passengers  taken  from  an  in- 
fected steamer,  would  cause  great  discontent  and  increase  the  difficulty  of 
maintaining  discipline  and  holding  said  people  under  the  necessary  restraints. 
The  odors,  in  my  opinion,  would  also  cause  sickness  and  retard  the  recovery 
of  the  sick  in  hospital.  There  is  also  great  danger  that  the  purposes  of  the 
Government  in  maintaining  said  Marine  Hospital  and  Quarantine  Station  at 
this  point  may  be  frustrated  by  the  flies,  since  the  latter  are  carriers  of  the 
contagion  of  cholera." 

Dr.  Wertenbaker,  being  recalled,  testified  in  September,  1896: 

"Q.  3.  I  will  ask  you  what  has  been  your  experience  during  the  past  sum- 
mer as  to  any  diminution  of  inconvenience  from  odors  and  from  flies  from 
the  same  source?  A.  We  have  still  had  the  odors  and  still  had  the  flies. 
Q.  4.  And  would  your  testimony  with  respect  to  the  two  preceding  summers 
also  be  applicable  to  this  summer,  or  not?    A.  Yes,  sir.** 

He  further  testifies : 

*'The  flies  and  the  odors  In  themselves  are  always  a  nuisance.  They  are 
diRagreeable  at  all  times,  and  especially  so  when  the  wind  comes  from  the 
direction  of  the  fish  factories." 

Robert  Allen,  who  lived  at  the  quarantine  station  from  August  16 
to  September  16,  1896,  as  "general  utility  man"  testifies: 

"Q.  4.  While  on  the  Government  reservation  at  the  Delaware  Breakwater, 
did  you  ever  experience  finy  bad  odors,  and  if  so,  from  whence  did  they  come. 
If  you  know?    A.    On  several  occasions  I  experienced  an  odor  that  arose 
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from  tbe  fish  houses  there.  Q.  5.  Do  you  know  whether  It  ever  made  your 
wife  sick?  A.  Yes,  sir;  on  several  occasions.  Q.  Sick  at  her  stomach? 
A.  Quite  sick  at  the  stomach — deprived  her  of  eating  her  food.  ♦  •  • 
XQ.  17.  How  many  times  diuring  that  month  while  you  were  at  the  quaran- 
tine station  did  you  notice  these  odors?  A.  I  could  not  tell  you  the  nu|n- 
ber  of  times,  but  two  or  three  times  a  week.  XQ.  18.  You  are  sure  of  that, 
are  you?    A.      Quite  sure. 

He  states  on  re-cross  examination  that  he  heard  the  men  at  the 
station  "complain  at  different  times  about  the  smell."  Isabella  Allen, 
wife  of  the  preceding  witness,  who  was  with  him  at  the  quarantine 
station  during  his  stay  there  testifies : 

"Q.  3.  You  were  at  service  In  the  doctor's  house  there,  were  you  not,  dur- 
ing your  time  there?  A.  Yes,  sir.  Q.  4.  I  win  ask  you  whether  you  were 
ever  annoyed  with  odors  and  flies  while  there,  to  an  unusual  degree.  A. 
Yes,  sir.  Q.  5.  Just  state  what  you  know  about  them  to  the  CJommissioner? 
A.  Sometimes  when  I  would  get  up  in  the  morning,  I  used  to  be  so  sick  tbat 
I  could  not  eat  any  food,  and  I  had  to  get  up  at  three  or  four  o'clock  In  the 
morning  on  account  of  the  smell  making  me  sick  at  the  stomach.  Q.  G. 
And  It  frequently  destroyed  your  appetite  to  eat  your  meals?  A.  Yes.  sir; 
very  often.  Q.  7.  How  often  would  It  average  a  week  that  these  odors 
would  be  so  disagreeable  to  you?  A.  There  were  some  weeks  when  it  was 
more  than  others.  I  didn't  really  take  particular  notice,  but  I  know  that 
sometimes  it  was  as  many  as  three  or  four  times  in  a  week.  ♦  ♦  ♦  XQ. 
26.  Then  all  your  knowledge  derived  from  this  is  what  you  saw  and  smellcd 
at  the  quarantine  station?  A.  Yes,  sir.  XQ.  27.  And  not  from  any  knowl- 
edge of  the  fish  houses  at  all?  A.  The  only  knowledge  I  have,  the  night 
that  we  were  driving  down  there  I  smelled  a  terrible  smell,  and  I  asked  tbe 
driver  what  that  was,  and  he  said  it  was  the  fish  houses.  I  asked  him  if 
that  was  there  all  the  time  and  he  said  *Not  all  the  time.'  ♦  ♦  ♦  XQ.  30. 
You  say  that  these  odors  and  these  flies  made  you  sick  on  an  average  of  throe 
or  four  times  a  week?  A.  Yes,  sir.  XQ.  31.  Then,  do  I  understand  you 
to  say  that  you  were  sick  from  this  smell  one-half  the  time  you  were  there? 
A.  Yes,  sir;  I  should  say  so.  XQ.  32.  One-half  the  time  you  were  there? 
A«  Yes.  XQ.  33.  There  were  other  people  in  the  house?  A.  Yes,  sir. 
•  •  ♦  XQ.  40.  Do  you  know  whether  or  not  any  of  them  were  made  sick? 
A.  I  heard  them  say  it  made  them  sick.  One  night  I  had  a  young  lady  stop 
at  the  breakfast  table,  and  I  know  tbey  talked  once  or  twice  to  me  in  the 
kitchen  about  it  making  them  sick.  XQ.  41.  It  seemed  to  affect  you  more 
than  anybody  else?  A.  Very  much,  indeed.  I  was  sick  after  I  got  up  there 
for  a  week.    I  had  to  go  to  the  doctor  with  a  bad  throat" 

The  testimony  of  Andrew  H.  Baker  who,  as  before  stated,  lived  be- 
tween the  fish  factories  and  the  quarantine  station,  as  to  the  effect  of 
the  odor  from  them  upon  himself  and  his  family,  causing  nausea  and 
vomiting,  has  already  been  quoted. 

The  evidence  adduced  by  the  defendants  palpably  fails  to  meet  the 
case  made  by  the  government  with  respect  to  the  offensive  character 
at  the  quarantine  station  of  the  odor  from  the  fish  factories,  and  the 
frequency  with  which  it  impregnates  the  air  at  the  station,  to  say 
nothing  of  the  flies.  A  number  of  the  defendants'  witnesses  are  or 
have  been  connected  with  the  fish  factories  or  otherwise  have  become 
used  to  their  noisome  smells,  and  the  statements  of  others  in  some 
instances  have  been  so  extreme  as  to  discredit  them.  Considered  as 
a  whole  the  evidence  adduced  by  the  defendants,  I  think,  tends  rather 
to  sustain  than  to  refute  the  contention  of  the  government  as  to 
nauseating,  discomforting  or  disagreeable  and  annoying  odors.  Ref- 
erence will  be  made  to  the  testimony  in  this  connection  of  some  of  the 
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defendants*  w!tne8se8.  Francis  Shunk  Brown  testified  in  July,  1897, 
to  the  effect  that  on  several  occasions  within  the  space  of  a  few  years, 
when  on  a  yacht  or  ice-boat  inside  the  breakwater,  he  had  noticed  an 
odor  from  the  fish  factories  when  the  vessel  he  was  on  "was  anchored 
dead  to  the  leeward  of  them."  To  the  question,  "Did  you  notice  any 
particularly  offensive  or  deleterious  odors?  "  he  replied:  "I  only 
noticed  such  odors  as  you  would  expect  to  find  at  a  place  where  they 
were  converting  fish  into  oil,  etc."  But  that  he  found  the  odors  dis- 
agreeable or  discomforting  appears  from  the  following  testimony  :^ 

**Q.  14.  How  did  yon  avoid  this  smell  when  you  were  anchored  in  the 
breakwater?  A.  Of  conrse,  this  odor  eould  only  be  smelt  when  you  are 
directly  to  the  leeward  of  the  factories,  and  on  one  occasion  I  simply  weighed 
anchor  and  let  the  yacht  drift  along  with  the  tide  a  short  distance  until  we 
got  out  of  the  line  of  it,  probably  three  or  four  hundred  yards— something 
like  that" 

Levin  D.  Lynch,  who  occupied  the  house  on  the  beach  about  a  mile 
to  the  west  of  the  fish  factories,  testified  with  respect  to  the  odor,  as 
heretofore  stated,  "when  you  first  go  into  it  you  feel  as  though  you 
could  not  stand  it  hardly."  William  H.  Virden  testified  to  the  effect 
that  as  contractor  and  builder  he  had  "been  working  about  the  fish 
factories  and  the  quarantine  station  nearly  eyery  year  since  both  were 
established" ;  that  during  the  three  or  four  months  while  building  the 
doctor's  residence  at  the  quarantine  station  "once  or  twice  my  atten- 
tion was  called  to  the  odor.  *  *  *  But  I  do  not  think  at  any 
time  that  I  noticed  it  over  an  hour  at  a  time."  The  witness  testified 
that  he  had  a  conversation  with  Dr.  Geddings  at  the  station  on  the 
subject  of  the  fish  factories. 

"Q.  67.  Tell  us  what  took  place?  A.  I  went  up  there  to  put  in  some 
water,  and  it  was  rather  unuiual  that  morning.  Q.  68.  You  mean  that  the 
odor  was  rather  unusual  that  morning?  A.  Yes,  sir;  and  the  doctor  made 
some  remarks  about  it  I  used  to  tantalize  him  a  little.  We  went  down  in 
the  cellar  and  the  Doctor  spoke  about  losing  his  breakfast,  and  says  I,  *It 
isn't  so  bad  this  morning/  and  the  Doctor  said,  *I  don*t  know  that  it  is  un- 
healthy, but  it  is  damnably  disagreeable^'  or  something  or  another  to  that 
effect" 

The  fact  that  Virden  "used  to  tantalize  him  a  little"  is  significant 
as  to  the  existence  of  disagreeable  odors  at  the  quarantine  station. 
The  testimony  of  this  witness,  however,  is  not  calculated  to  impress 
one  as  being  reliable.  John  W.  Luce,  who  at  the  time  of  giving  his 
evidence  had  been  employed  by  the  defendants  at  their  fish  factory  con- 
tinuously since  its  erection,  testified  to  the  eifect  that  he  had  detected 
when  the  wind  was  blowing  in  the  proper  direction  the  odor  from  the 
factories  at  a  distance  of  "a  mile  and  a  half,  I  guess,"  and  that  it  came 
from  the  fish  scrap.    Robert  Arnold  testifies : 

**XQ.  28.  But  I  understood  you  to  say  there  were  no  odors ;  that  you  had 
never  noticed  any  offensive  odors?  A.  I  have  been  at  the  hospital —  (in- 
terrupted by  Mr.  Vandegrift).  XQ.  29.  Did  you  say  you  never  noticed  any 
offensive  odors  there?  A.  No  more  than  the  smell  of  a  fish  factory.  XQ. 
30.  Would  it  be  offensive  to  you?  A.  Not  to  me.  XQ.  31.  Would  it  be  of- 
fensive to  other  people?  A.  Some  of  them  claim  it  is.  XQ.  32.  Are  there 
not  a  good  many  who  make  that  claim?  A.  My  neighbor's  hog  pen  would 
be  offensive  to  me,  as  much  so  as  the  fish  house.  XQ.  33.  A  hog  pen  is  a 
very  offensive  thing,  isn't  it?    A.     If  it  is  very  close  to  you,  it  is.    Going  up 
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and  down  I  cant  help  but  smell  tbe  fish  houses,  or  an j  other  man,  If  the  wind 
Is  faTorable.  XQ.  84.  That  is,  if  the  wind  is  blowing  firom  the  fish  houses 
towards  yon,  yon  get  them?  A.  If  yon  are  close  enongh  to  them ;  yes,  sir. 
XQ.  35w  How  far  off  have  yon  ever  noticed  them?  One  witness  said  that  he 
had  noticed  them  a  mile  or  a  mile  and  a  half,  or  eren  from  here  (Lewes)  to 
there  (fish  factories).  How  far  off  have  yon  ever  noticed  them?  A.  I  have 
noticed  the  smell  of  the  fish  houses  to  this  town  (Lewes).  XQ.  86.  Pretty 
strong?    A.    Yes;  I  have  smelt  enough  to  know  what  it  was." 

Elbert  T.  Williams,  a  sea  captain  running  a  vessel  for  the  fish 
factories,  testifies: 

**Q.  4a  What  about  the  odors?  Have  yon  ever  noticed  this  odor  at  the 
Iron  pier?  A.  I  have»  when  the  wind  has  been  in  the  right  direction.  Q.  41. 
In  what  direction  is  that?  A.  When  yon  are  at  the  iron  pier  yon  have  to 
have  the  wind  from  the  southwest  Q.  42.  The  wind  coming  straight  from 
these  factories  in  line  with  yon,  yon  could  smell  the  odor?  A.  Yes,  sir.  Q. 
43.  Was  it  disagreeable  to  you?  A.  Not  to  me,  because  I  am  so  used  to 
it;  but  it  might  make  some  others  sick.  It  doesn't  have  any  more  effect  on 
me  than  pouring  water  on  a  duck's  back." 

Edward  C  Luce,  one  of  the  defendants,  testifies: 

''XQ.  92.  There  are  odors  from  these  fish  factories,  aren't  there?  A.  Oer- 
tainly.  XQ.  93.  And  if  you  are  In  a  breeze  that  comes  from  them  you  catch 
the  odor,  do  yon  not?  A.  Yes,  sir ;  I  have  noticed  this  odor  quite  a  distance 
off,  but  It  Is  not  very  objectionable  to  me.  I  would  think  that  it  was  a  flsh 
factc^.  XQ.  94.  How  far  off?  A.  I  do  not  think  I  ever  noticed  it  over 
a  mile  away.    I  don't  know  that  I  ever  did  notice  it  so  far  as  that" 

Joseph  Draper  testifies: 

"XQ.  72.  How  far  could  yon  smell  the  flsh  house  factory  with  a  fair  wind? 
A.  I  could  not  say  that  I  was  never  far  enongh  away  to  try  it  I  have 
only  been  on  our  beach.  I  don't  know  that  I  ever  smelt  it  on  our  beach  two 
miles  above  •  •  •  xQ.  78.  Havy»  you  ever  smelt  that  as  far  as  we  are 
from  the  flsh  factories  now?  A.  Yes;  I  have  smelt  it  here  (Lewes)  when 
the  wind  was  blowing  in  the  right  direction.  *  •  •  XQ.  7&  But  there  is 
a  pretty  stiff  odor  at  times  if  you  are  in  the  breesse,  is  there  not?  A.  Yes, 
sir,  if  yon  are  in  the  breeze  any  v^y  close  to  them  there  is;  but  when  the 
wind  shifts  it  goes  away." 

Charles  Keuhn,  who  was  for  a  number  of  years  a  nurse  at  the  quar- 
antine station,  testifies : 

**XQ.  7a  Dr.  Geddings  testified  that  he  was  made  side  at  the  stomach, 
and  that  his  wife  was  also  made  sick,  and  there  were  other  persons  at  the 
station  there  who  testified  that  they  were  made  sick  by  the  odors  from  the 
fish  factory.  Do  you  know  anything  about  those  instances?  A.  I  only  know 
of  one  instance  when  Dr.  Wyman  was  there.  XQ.  77.  The  Surgeon  General 
of  the  United  States?  A.  Yes,  sir.  I  heard  him  say  when  they  came  out 
—I  was  not  iimong  them,  but  I  Just  came  out  on  the  steps  with  them — that 
he  didn't  enjoy  the  breakfast  very  well  on  account  of  the  smell.  I  thought 
tben  it  was  not  very  bad  that  day.  Gentlemen  coming  from  the  city,  they  are 
not  as  used  to  it  as  we  are." 

John  W.  Josephs,  who  resided  in  Lewes  twenty  eight  years  previ- 
ous to  giving  his  testimony  and  was  a  pilot,  testifies : 

"XQ.  90.  How  far  off,  with  the  wind  in  the  right  direction,  can  yon  smell 
the  flsh  factories?  A.  I  can't  say.  Sometimes  you  can  smell  it  quite  a 
ways,  further  than  yon  can  at  other  times.  I  have  frequently  smelt  it  at 
the  breakwater.  XQ.  31.  Some  of  the  witnesses  have  said  they  could  smell 
it  a  mile,  and  others  have  said  they  could  smell  it  a  mile  and  a  half.  What 
would  yon  say?  A.  I  would  say  a  mile  or  a  mile  and  a  half.  I  would  not 
smell  it  further,  I  do  not  think.  *  *  •  XQ.  33.  It  has  boarded  yon  at 
•ea,  has  it?    A.    No,  sir.    It  has  never  bothered  us  any  at  sea.    XQ.  34. 
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Only  wlien  yon  wonld  come  within  a  mile  and  a  half  of  shore?  A.  Inside, 
close  to  the  breakwater.  •  •  •  XQ.  36.  Do  yon  like  It?  A.  No,  air; 
or  any  other  smell.  It  don't  smell  very  good.  XQ.  87.  Yon  don't  mean  to 
speak  that  broadly?  There  are  some  smells  yon  like,  are  there  not?  A.  Not 
anything  like  that  I  smell  bone  factories  and  morocco  factories,  bnt  I  don't 
like  them." 

Dr.  Hiram  R.  Burton,  who  has  been  a  practicing  physician  in  Lewes 
for  many  years  and  was  also  a  member  of  the  board  of  health  of 
tliat  town,  testifies : 

"Q.  25.  When  you  were  around  the  fish  factories  yon  smelt  an  odor,  of 
course?  A.  Oh,  yes.  Q.  26.  In  your  opinion  as  a  practicing  physician,  is 
that  odor  in  itself  deleterions  to  health?  A.  I  think  not.  That  is,  speaking 
in  general  terms  now.  There  might  be  some  people,  or  there  might  be  some 
persons  who  have  specially  delicate  stomachs,  that  are  very  sensitive  to 
odors  and  things  of  that  kind,  that  might  be  nauseated  by  that  as  they  wonld 
be  by  any  other  unpleasant  odor.  Sometimes  it  happens  that  men  cannot 
stand  very  much  of  that  thing.    I  have  been  nauseated  myself." 

The  witness  further  states  in  answering  Q.  44  and  Q.  45 : 

'*Flies  are  an  annoyance  to  any  sick  patient,  of  course,  any  patient  that 
you  may  have,  wherever  it  may  be,  but  I  have  never  known  of  there  being 
any  great  disadvantage  arise  from  the  presence  of  flies,  except  the  annoy- 
ance." 

The  witness  with  respect  to  the  fish  factories  testifies : 

"XQ.  49.  You  don't  believe  they  are  a  menace,  you  mean?  A.  I  do  not 
think  so.  ■  I  only  say  that  they  may  be  an  annoyance,  as  a  disagreeable  odor 
would  be  to  anyone.  I  think  that  is  all.  I  think  there  it  stops.  XQ.  50. 
Many  of  the  people  have  testified  that  the  odors  from  these  fish  factories — 
the  people  on  the  reservation — ^were  so  nauseous  and  so  disagreeable  that  they 
have  been  nauseated,  have  been  prevented  from  sleeping,  and  have  been  made 
very  sick  at  the  stomach.  What  would  you  say  with  respect  to  that;  is  that 
improbable?  A.  That  is  possible.  XQ.  51.  Such  odors  as  yon  know  ema- 
nate from  that  factory  would,  in  you  judgment  then,  have  that  effect  upon 
some  people?  A.  Yes,  sir.  XQ.  52.  Then  yon  wonld  not  be  inclined  to  dis- 
pute the  oaths  of  the  people  who  have  testified  here  to  that  effect?  A.  No. 
There  is  room  for  a  difference  of  opinion  in  that  respect  I  have  no  doubt 
that  to  a  sensitive  stomach,  a  patient  that  was  sick  at  the  hospital  might  be 
seriously  inconvenienced  by  the  odor,  but  I  do  not  believe  that  if  they  were 
exposed  to  it  for  a  day  or  two,  but  what  they  would  forget  that  there  was 
anything  of  that  kind.  It  is  that  kind  of  an  odor  that  you  become  accus- 
tomed to.  XQ.  53.  Some  of  the  well  people  who  were  there,  friends  and 
members  of  the  doctor's  family,  or  the  men  who  were  working  there,  have 
testified  that  the  odor  was  so  bad  at  times  thai;  it  made  them  sick  at  the 
stomach.  Would  you  be  prepared  to  say  thait  in  your  Judgment  that  is  not 
so  and  impossible?  A.  No,  sir;  I  am  not  prepared  to  say  that  that  is  not 
true.  I  think  very  likely  that  that  is  true.  XQ.  54.  You  know  this  odor 
well,  do  you?  A.  Yes,  sir;  I  think  I  do.  I  have  frequently  smelt  it  off  here. 
XQ.  55.  We  are  now  in  the  town  of  Lewes  and  you  have  smelt  it  this  far? 
A.  Yes,  sir.  XQ.  56.  Is  that  further  than  the  quarantine  station  is  from 
these  fish  factories?    A.    I  think  it  is  rather  further." 

Ho  further  testifies: 

"In  answer  to  that  question  as  to  whether  I  was  prepared  to  say  that  it 
was  not  true  that  those  people  were  not  telling  the  truth  when  they  said  it 
nauseated  them,  made  them  sick  at  the  stomach,  interfered  with  their  sleep 
and  so  on,  I  have  no  doubt  that  is  so,  and  that  far  any  offensive  odor,  you 
know,  would  be  prejudicial  to  the  health  of  an  individual  if  it  was  continued 
and  continues  long — it  would  be  prejudicial  to  the  health  of  the  individual. 
As  I  understand,  in  giving  my  opinion  about  the  gases  conveyed  by  the  winds 
from  these  fish  factories  being  pre  judical  to  health,  it  is  as  to  whether 
they   bear   disease  germs  or   not    That,   I   say,   I   do  not  believe;   I   do 
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not  believe  that  they  are  loaded  with  dlseasd  germs;  but  they  may 
be  disagreeable  to  people,  and  that  they  are,  I  hare  not  the  slightest  doubt 
in  the  world,  and  would  be  a  great  menace  to  their  comfort  and  pleasure. 
XQ.  58.  If  it  would  hare  that  effect  on  some  people  who  w^re  in  compara- 
tively good  health,  might  not  the  effect  be  very  serious  if  you  had  patients 
who  were  brought  within  the  line  of  this  odor  and  who  were  in  other  ways 
in  a  weak  condition?  A.  Yes.  Anything  that  nauseated  them  would  be  in- 
jurious to  tlie  patient  •  •  •  XQ.  71.  Would  you  say  that  because  men 
who  work  in  this  factory  are  well  and  strong  that,  therefore,  the  odors  that 
they  are  able  to  dwell  in  daily  with  impunity  could  be  inhaled  by  other  per- 
sons with  equal  Impunity?  A.  I  think  so.  XQ.  72.  You  think  so?  A. 
Yes,  sir.  XQ.  73.  And  with  no  different  results?  A.  No  different  results 
other  than  those  stated — ^that  it  might  nauseate  some  persons  unaccustomed 
to  disagreeable  odors.  To  a  doctor  it  would  not  be  any  very  great  annoyance, 
you  know.  We  are  so  accustomed  to  coming  in  contact  with  offensive  odurb 
that  we  do  not  think  much  of  it ;  it  don't  interfere  with  our  eating  or  sleep- 
ing, or  anything  of  that  sort,  as  a  rule.    That  is  my  experience." 

He  further  testifies: 

"When  the  factories  are  shut  down  and  not  at  work  the  odor  Is  very  differ- 
ent from  what  it  is  when  they  are  in  operation.  You  might  get  a  little  odor 
from  the  piles  of  scrap,  that  comes  from  t^ere,  but  it  is  not  mixed  with  that 
greasy  odor  that  you  get  from  the  kettles  of  flsh  boiling.  That,  I  think,  is 
the  nauseating  odor  that  they  get  RXQ.  85.  That  is  mostly  theory  on  your 
part?  A.  Yes,  that  is  theory.  I  wish  to  say  that  I  do  not  want  you  to  un- 
derstand that  the  odor  from  the  flsh  factories  is  not  disagreeable.  I  am 
willing  to  admit  that,  but  I  don't  believe  it  is  prejudicial  to  the  health  of  the 
community." 

The  United  States  is  represented  at  the  quarantine  station  in  the 
persons  of  its  officers,  agents  and  servants  having  charge  and  occu- 
pancy thereof.  Immigrants  and  other  persons  there  detained  in  quar- 
antine or  confined  in  the  marine  hospital  are  so  detained  or  confined 
by  authority  of  the  United  States  in  the  maintenance  of  a  system  in- 
tended and  calculated  to  serve  at  once  as  an  aid  to  commerce  and  a 
protection  against  the  invasron  of  the  country  by  contagious  and  infec- 
tious diseases.  The  United  States,  owning  and  holding  the  property 
for  the  accomplishment  of  these  benign  purposes,  has  a  rjght  to  insist 
that  neither  the  efficiency  of  the  management  of  the  station  nor  its 
usefulness  in  other  respects  shall  be  sacrificed  or  impaired  by  nui- 
sances wrongfully  created  or  continued,  and  it  is  entitled  to  secure  re- 
lief from  such  nuisances,  when  materially  and  injuriously  affecting 
the  health  or  comfort  either  of  those  in  charge  of  or  employed  at  the 
station,  or  of  those  detained  or  confined  there.  To  both 
classes  of  persons  the  government  owes  protection  against  such 
wrongs  and  the  courts  should  not  hesitate  to  accord  it  The  evidence 
in  the  case  is  not  confined  to  the  subjects  of  foul  or  noisome  smells 
passing  directly  from  the  fish  factories  to  the  quarantine  station,  and 
discomfort  and  annoyance  to  the  inmates  of  the  station  from  the  mul- 
tiplication of  flies  resulting  from  the  operation  of  the  factories.  It 
covers  several  other  points  on  which  the  counsel  for  the  government 
laid  much  stress ;  among  them  being  the  impregnation  of  the  beach 
with  the  large  amount  of  liquid  refuse  daily  run  from  the  factories  into 
the  bay  and  consequent  contamination  of  the  air  with  offensive  odors, 
and  the  increased  danger  of  the  spread  of  contagious  and  infectious 
diseases  beyond  the  limits  of  the  quarantine  station  owing  to  the  great 
number  of  ilies  frequently  wafted  from  the  factories  to  the  station. 
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The  evidence  on  the  two  points  just  mentioned  is  volumlnoas  and  is 
not  lightly  to  be  disregarded.  There  is  also  evidence  touching  noises 
for  several  hours  in  the  night  directly  or  indirectly  caused  by  the  un- 
loading of  the  fish  from  the  vessels  at  the  factories.  But,  wholly  aside 
from  3ie  three  grounds  of  contention  last  alluded  to,  the  evidence  is 
full,  clear  and  convincing  that  the  inmates  of  the  quarantine  station  are 
materially  annoyed  and  discomforted  by  offensive,  noisome  and  nau- 
seating odors  originating  at  or  in  the  immediate  vicinity  of  the  fish 
factories  and  caused  by  their  operation,  and  that  such  annoyance  and 
discomfort,  while  not  uninterrupted,  occur  so  frequently  as  to  inter- 
fere to  an  unreasonable  and  unjustifiable  degree  with  the  common  en- 
t'oyment  of  life  and  to  constitute  a  nuisance  which  should  be  restrained 
»y  injunction,  if  the  government  be  in  a  position  to  complain  of  iU 
As  before  stated  in  effect,  it  is  not  essential  to  the  existence  of  an 
actionable  nuisance  that  health  should  be  broken  down,  impaired  or 
even  threatened.  Baltimore  &  Potomac  R.  R.  Co.  v.  Fifth  Bap. 
Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739 ;  Camfield  v.  Unit- 
ed States,  167  U.  S.  518,  17  Sup.  Ct.  864,  42  L.  Ed.  260 ;  Holsman  v. 
Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq.  335 ;  Ross  v.  Butler,  19  N. 
J.  Eq.  294,  97  Am.  Dec  664;  Cleveland  v.  Citizens'  Gaslight  Co.,  20 
N.  J.  Eq.  201 ;  State  v.  Luce,  9  Houst  (Del.)  396,  32  Atl.  1076 ;  Brady 
V.  Weeks,  3  Barb.  157 ;  Campbell  v.  Seaman,  63  N.  Y.  668,  20  Am. 
Rep.  667;  Ducktown  Sulphur,  Copper  &  Iron  Co.  v.  Barnes  (Tenn.) 
60  S.  W.  693;  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  16;  CatUn  v.  Valen- 
tine, 9  Paige,  676,  38  Am.  Dec.  667 ;  Crump  v.  Lambert,  L.  R.  3  Eq. 
Cas.  *409 ;  State  v.  Wetherall,  6  Har.  (Del.)  487 ;  In  Baltimore  &  Poto- 
mac R.  R.  Co.  V.  Fifth  Bap.  Church,  108  U.  S.  317,  329,  2  Sup.  Ct.  719, 
726,  27  L.  Ed.  739,  the  court  through  Mr.  Justice  Field  said: 

*rrhat  is  a  nnlBance  whlcb  annoys  and  dlstnrbs  one  in  the  posseasion  of  his 
property,  rendering  its  ordinary  nae  or  occupation  physicaUy  uncomfortable 
to  him.  For  such  annoyance  and  discomfort  the  courts  of  law  will  afford 
redress  by  giving  damages  against  the  wrongdoer,  and  when  the  cause  of  the 
annoyance  anf  discomfort  are  continuous,  courts  of  equity  will  interfere  and 
restrain  the  nuisance." 

In  Camfield  v.  United  States,  167  U.  S.  518,  622-623,  17  Sup.  Ct 
864,  866,  42  L.  Ed.  260,  the  court  through  Mr.  Justice  Brown  said : 

"rrhere  is  no  doubt  of  the  general  proposition  that  a  man  may  do  what  he 
will  with  his  own,  but  this  right  is  subordinate  to  another,  which  finds  ex- 
pression in  the  familiar  maxim:  Sic  utere  tuo  ut  alienum  non  Isedas.  His 
right  to  erect  what  he  pleases  upon  his  own  land  will  not  Justify  him  in  main- 
taining a  nuisance,  or  in  carrying  on  a  business  or  trade  that  is  offensive  to 
his  neighbors.  Ever  since  Aldred's  Case,  9  Coke,  57,  it  has  been  the  settled 
law,  both  of  this  country  and  of  England,  that  a  man  has  no  right  to  main- 
tain a  structure  upon  his  own  land,  which,  by  reason  of  disgusting  smells, 
loud  or  unusual  noises,  thick  smoke,  noxious  vapors,  the  jarring  of  machin- 
ery, or  the  unwarrantable  colitKition  of  flies,  renders  the  occupancy  of  adjoin- 
ing property  dangerous,  intolerable  or  even  uncomfortable  to  its  tenants.  No 
person  maintaining  such  a  nuisance  can  shelter  himself  behind  the  sanctity 
of  private  property." 

Chancellor  Zabriskie  in  Ross  v.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec. 
654,  in  awarding  at  the  suit  of  sundry  owners  and  occupants  of  dwell- 
ing houses  an  injunction  against  the  operation  of  a  pottery  in  which  it 
was  proposed  to  use,  in  burning  the  earthenware,  pine  wood  emitting 
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large  volumes  of  dense  and  offensive  smoke  laden  wifh  cinders,  elab- 
orately reviewed  the  authorities.  Among  other  things  pertinent  to 
this  case  he  said : 

**The  law  takes  care  that  lawful  and  asefal  baslness  shall  not  be  put  a  stop^ 
to  on  account  of  every  trifling  or  imaginary  annoyance,  such  as  may  ofTend 
the  taste  or  disturb  the  nerves  of  a  fastidious  or  over  refined  person.  But, 
on  the  other  hand,  it  does  not  allow  any  one,  whatever  his  circumstances  or 
c(»idltion  may  be,  to  be  driven  from  his  home,  or  to  be  compelled  to  live  in 
it  in  positive  discomfort,  although  caused  by  a  lawful  and  useful  business, 
carried  on  in  his  vicini^.  The  maxim,  sic  utere  tuo  ut  alienum  non  liedas, 
expresses  the  well  established  doctrine  of  the  law.  It  is  not  necessary,  to 
constitute  a  nuisance,  that  the  matter  complained  of  should  affect  the  health 
or  do  injury  to  material  property.  It  is  sufficient  in  the  language  of  Sir 
Knight  Bruce,  if  it  is  'an  inconvenience  materially  interfering  with  the  ordi- 
nary comfort,  physically,  of  human  existence,  not  merely  according  to  ele^^nt 
and  dainty  modes  and  habits  of  living,  but  according  to  plain  and  sober  and 
simple  notions  among  the  English  people.'  In  accordance  with  this  view,  it  Is 
settled  in  England  and  in  this  country,  that  smoke,  or  offensive  vapors,  or 
noise,  although  not  injurious  to  health,  may  constitute  a  nuisance;  the  only 
question  being,  whether  the  degree  or  extent  is  such  as  to  interfere  materially 
with  the  comfort  of  life.  •  •  •  The  law,  then,  must  be  regarded  as  set- 
tled, that  when  the  prosecution  of  a  business,  of  itself  lawful,  in  the  neighbor- 
hood of  a  dwelling-house,  renders  the  enjoyment  of  it  materially  uncomfortable, 
by  the  smoke  and  cinders,  or  noise  or  offensive  odors  produced  by  such  busi- 
ness, although  not  in  any  degree  injurious  to  health,  the  carrying  on  such 
business  there  is  a  nuisance,  and  it  wUl  be  restrained  by  injunction." 

In  Cleveland  v.  Citizens'  Gaslight  Co.,  20  N.  J.  Eq.  201,  the  same 
learned  j'udge,  in  awarding  an  injunction  against  the  use  of  the  lime 
process  in  iht  purification  of  gas,  or  any  process  of  which  lime  was  a 
substantial  part,  and  from  manufacturing  gas  in  any  way  that  would 
produce  annoyance  to  persons  dwelling  in  the  houses  of  the  complain- 
ants, by  smoke,  gases,  other  effluvia  or  odors  that  might  issue  from  the 
works,  said: 

''Unpleasant  odors,  ftom  the  very  constitution  of  our  nature,  render  us  un- 
comfortable, and  when  continued  or  repeated,  make  life  uncomfbrtable.  To 
live  comfortably  is  the  chief  and  most  reasonable  object  of  men  in  acquiring 
property  as  the  means  of  attaining  it;  and  any  interference  with  our  neigh- 
bor in  the  comfortable  enjoyment  of  life  is  a  wrong  which  the  law  will  re- 
dress. The  only  question  is  what  amounts  to  that  discomfort  from  which  the 
law  will  protect.  The  discomforts  must  be  physical,  not  such  as  depend  upon 
taste  or  imaginatioa'* 

It  by  no  means  follows  from  the  fact  that  the  odors  from  the  fish 
factories  may  not  be  nauseating  or  discomforting  and  anno3ang'to 
those  employed  there,  or  to  others  inured  to  noisome  smells,  that  they 
do  not  constitute  a  nuisance  to  the  inmates  of  the  quarantine  station 
and  marine  hospital.  It  is  important  in  this  connection  to  bear  in  mind 
that  the  accomplishment  of  the  purposes  for  which  the  station  and 
hospital  were  established  involves  not  only  the  presence  there  of  the 
officers  and  employees  in  charge,  but  the  detention  and  confinement  of 
many  who  have  never  been  subjected  to  such  a  tainted  atmosphere. 
In  Qeveland  v.  Citizens'  Gaslight  Co.,  supra,  the  Chancellor  said : 

"Whatever  is  offensive  physically  to  the  senses,  and  by  such  offensiveness 
makes  life  uncomfortable,  is  a  nuisance;  and  it  is  not  the  less  so,  because 
there  may  be  persons  whose  habits  and  occupations  have  brought  them  to 
endure  the  same  annoyances  without  discomfort    Other  persons  or  classes 
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of  persons  whose  senses  bare  not  been  so  hardened,  and  who,  by  their  educa- 
tion and  habits  of  life,  retain  the  sensitiveness  of  their  natural  organization, 
are  entitled  to  enjoy  life  in  comfort  as  they  are  constituted.  ♦  ♦  ♦  This, 
then,  is  the  question  before  me:  Whether  the  proposed  works  of  the  defend- 
ants would  produce  such  annoyance  as  would  render  such  families,  composed 
of  women  and  children,  as  well  as  men,  uncomfortable;  not  whether  men  ac- 
customed to  follow  their  occupations  in  places  where  they  are  surrounded, 
and  unavoidably,  by  much  that  Is  offensive,  may  not  be  so  accustomed  to 
odors  of  like  nature  as  not  to  be  annoyed  by  these." 

Chief  Justice  Comegys  in  charging  the  jury  in  State  v.  Luce,  9 
Houst.  (Del.)  896,  32  Atl.  1076,  said: 

"It  is  true  that  such  of  the  defendants*  witnesses  as  spoke  of  the  odors 
resembling  fertilizers  said  that  they  did  not  annoy  them.  Well,  there  are 
people  in  the  world  who  are  not  made  uncomfortable  by  bad  smells.  Living 
among  vile  odors,  having  Insensitive  olfactories,  they  are  shielded,  mercifully. 
But  such  is  not  the  case  with  most  men,  nor  with  womei\  and  female  child- 
ren who  have  very  acute  Bensibilltles.  The  law  of  nuisance  exists  for  the 
protection  of  such." 

It  is  well  settled  that  the  mere  fact  that  one  voluntarily  "comes  to 
a  nuisance"  will  not  preclude  him  from  complaining  of  and  obtaining 
relief  against  it.  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  667 ; 
Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268,  20  Atl.  900,  9  L.  R. 
A.  737,  25  Am.  St.  Rep.  595 ;  Bradv  v.  Weeks,  3  Barb.  157 ;  Tipping  v. 
St.  Helen's  Smelting  Co.,  L.  R.  1.  Ch.  App.  Cas.  He ;  Cooley  on  Torts, 
612 ;  People  v.  White  Lead  Works,  82  Mich.  471,  46  N.  W.  735,  9  L. 
R.  A.  722 ;  Kissell  v.  Lewis,  156  Ind.  233,  69  N.  E.  478 ;  Van  Fossen 
V.  Clark,  113  Iowa,  86,  84  N.  W.  989,  52  L.  R.  A.  279.  A  contrary 
doctrine  would  be  so  unreasonable  and  oppressive  as  to  work  its  own 
condemnation.  If,  by  way  of  illustration,  one  should  purchase  a  lot 
of  land  one  hundred  feet  square  in  an  uninhabited  section  and  erect 
and  operate  upon  it  a  bone  boiling  establishment,  or  other  flactory, 
causing  noxious,  noisome  or  physically  discomforting  and  annoying 
odors  or  stenches  to  spread  over  the  surrounding  country  within  a 
radius  of  half  a  mile  from  such  mill  or  factory,  he  would  furnish  the 
means  of  destroying  the  ordinary  enjoyment  of  human  existence 
throughout  an  area  more  than  2188  times  as  large  as  the  lot  owned  by 
him  and  devoted  to  the  offensive  business.  It  would  be  in  the  highest 
degree  unreasonable  and  absolutely  repugnant  to  the  sense  of  justice 
that  he  should  in  the  supposed  case  have  a  right  to  subordinate  to  his 
own  selfish  ends  the  beneficial  enjoyment  of  land  of  others  having  an 
area  in  comparison  with  which  that  of  the  lot  acquired  by  him  is  so 
insignificant.  The  establishment  of  the  offensive  business  in  such  case 
could  not  prevent  the  then  owners  of  the  residue  of  the  land  within 
the  sphere  of  the  noisome  odors  from  building  and  occupying  dwell- 
ing houses  thereon,  nor  deprive  them  of  the  right  to  have  and  enjoy 
reasonably  pure  and  inoffensive  air  in  and  about  their  homes.  Such 
right  they  would  possess  by  virtue  of  their  ownership  and  occupancy 
of  the  land ;  and  that  right  undoubtedly  would  pass  to  their  grantees  or 
others  taking  title  mediately  or  immediately  from  them.  Indeed,  were 
such  right  not  capable  of  passing  to  others,  the  value  of  the  land  in 
the  hands  of  those  subsequently  parting  with  the  title  would  be  serious- 
ly impaired  or,  perchance,  wholly  destroyed,  by  the  erection  and  opera- 
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tion  of  the  offensive  business,  and  those  succeeding  to  the  title  would 
be  without  remedy  or  redress  of  any  kind  for  the  continuance  of  the 
nuisance.  But  such  clearly  is  not  the  law.  Cooley,  in  his  work  on 
Torts,  p.  612,  says: 

"The  party  who  at  the  time  suffers  the  Inconvenience  of  a  nuisance  Is  en- 
titled to  complain  of  it,  and  it  is  Immaterial  whether  it  was  or  was  not  a 
nuisance  to  him  in  its  origin.  Therefore,  it  is  of  no  importan<*e  to  the  right 
of  action  that  the  plaintiff  has  come  into  the  neighborhood  since  the  nuisance 
was  created;  he  has  the  right  to  locate  himself  wherever  he  can  do  so  to  his 
satisfaction,  and  no  one  can  have  the  authority  to  set  limits  to  his  choice  of 
location  by  interposing  something  which  is  offensive.  Moreover,  it  would  de- 
tract very  seriously  from  the  value  of  property  if  the  owner,  desiring  to  dis- 
pose of  it,  could  not  transfer  all  his  rights,  including  his  right  to  protection  in 
Its  complete  enjoyment,  but  must,  when  a  nuisance  is  created  near  him,  either 
await  the  result  of  proceedings  for  its  abatement,  or  dispose  of  his  land  with 
the  nuisance  practically  assented  to,  and  for  a  price  which  the  nuisance  has 
assisted  in  establishing.  Nothing  can  be  plainer  than  If  the  grantor  could 
have  complained  when  he  conveyed,  the  grantee  may  complain  afterwards; 
and  to  whatever  use  the  grantor  might  have  put  the  land,  as  being  suitable 
and  proper  for  the  locality,  the  grantee  is  at  liberty  to  choose  and  adopt" 

In  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567,  the  court 
through  Earl,  J.,  said: 

"It  matters  not  that  the  brickyard  was  used  before  plaintiffs  bought  their 
lands  or  built  their  houses.  ♦  •  •  One  cannot  erect  a  nuisance  upon  his 
land  adjoining  vacant  lands  owned  by  another  and  thus  measurably  control 
the  uses  to  which  his  neighbor's  land  may  in  the  future  be  subjected.  He 
may  make  a  reasonable  and  lawful  use  of  his  land  and  thus  cause  his  neigh- 
bor some  Inconvenience,  and  probably  some  damage  which  the  law  would  re- 
gard as  damnum  absque  injuria.  But  he  cannot  place  upon  his  land  anything 
which  the  law  would  pronounce  a  nuisance,  and  thus  compel  his  neighbor  to 
leave  his  land  vacant,  or  to  use  It  In  such  way  only  as  the  neighboring  nui- 
sance will  allow." 

Where  one  operates  a  factory  emitting  foul  or  noisome  smells,  and 
owns  and  controls  all  the  land  within  the  area  traversed  by  them  in 
sufficient  strength  to  be  nauseating  or  substantially  discomforting  and 
annoying,  no  one  has  just  cause  of  complaint.  But  to  foist  impure 
and  disgusting  odors  upon  others  in  their  homes  is  a  different  matter, 
and  save  in  localities  generally  devoted  to  business  of  a  character  to 
produce  such  or  equally  offensive  smells,  or  unless  by  virtue  of  grant, 
license,  estoppel  or  prescription,  is  not  to  be  tolerated. 

The  factory  of  the  defendants  and  that  erected  by  S.  S.  Brown  & 
Company,  as  has  been  stated,  are  so  situated  with  respect  to  each  other 
that  when  the  wind  is  in  such  direction  as  to  carry  the  odors  from  one 
of  them  to  the  quarantine  station  it  will  carry  the  odors  from  the  other 
there,  and  the  odors  from  one  cannot  be  distinguished  from  the  odors 
from  the  other.  There  is  no  evidence  of  co-operation,  privity  or  busi- 
ness relationship  of  any  kind  between  the  defendants  and  S.  S.  Brown 
&  Company  in  the  erection  and  operation  of  their  respective  factories, 
or  between  the  defendants  and  the  succeeding  owners  or  managers, 
if  such  there  be,  of  the  factory  erected  by  S.  S.  Brown  &  Company; 
nor  is  there  any  evidence  to  the  point  that  the  odors  from  either  of 
the  factories  alone  would  or  would  not  so  contaminate  the  air  at  the 
quarantine  station  as  to  create  a  nuisance  there  within  the  definition 
of  the  authorities.    But  the  combined  odors  from  both  factories  un- 


Digitized  by 


Google 


412  141  FBDBBAL  BBPOBTBB. 

questionably  have  that  effect,  and  in  producing  it  the  two  establish* 
ments  in  fact  co-operate  in  and  contribute  to  the  creation  of  the  nui- 
sance. Under  these  circumstances,  in  the  absence  of  a  plain,  adequate 
and  complete  remedy  at  law,  the  owners  or  managers  of  both  or  either 
of  the  factories  can  be  enjoined  from  maintaining  or  contributing  to 
the  maintenance  of  the  nuisance.  Woodyear  v.  Schaefer,  57  Md.  1, 
40  Am.  Rep.  419 ;  Chipman  v.  Palmer,  77  N.  Y.  61,  33  Am.  Rep.  566; 
Lockwood  Co.  v.  Lawrence,  77  Me.  297,  52  Am.  Rep.  763 ;  Hillman  v. 
Newington,  57  Cal.  66;  Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  App.  Cas. 
650;  People  v.  Gold  Run  D.  &  M.  Co.,  66  Cal.  138,  4  Pac.  1152,  56 
Am.  Rep.  80.  In  Thorpe  v.  Brumfitt,  supra,  it  was  held  that  the  acts^ 
of  several  persons  may  together  constitute  a  nuisance,  which  the  court 
will  restrain,  though  the  damage  occasioned  by  the  acts  of  any  one,  if 
taken  alone,  would  be  inappreciable.  Sir  W.  M.  James,  L.  J.,  in  af- 
firming the  decree  of  the  Master  of  the  Rolls,  awarding  a  perpetual 
injunction,  said: 

"Then  it  was  said  that  the  plaintiff  alleges  an  obstruction  caused  by  sever- 
al  persons  acting  independently  of  each  other,  and  does  not  show  what  share- 
each  had  in  causing  it  It  is  probably  impossible  for  a  person  in  the  plain- 
tiff's position  to  shew  this.  Nor  do  I  think  it  la  necessary  that  he  should 
shew  it  The  amount  of  obstmction  cahsed  by  any  one  of  them  might  not,  if  it 
stood  alone,  be  suflBcient  to  give  any  ground  of  complaint,  though  the  amount 
caused  by  them  all  may  be  a  serious  injury.  Suppose  one  person  leaves  a 
wheelbarrow  standing  on  a  way,  that  may  cause  no  appreciable  inconvenience, 
but  if  a  hundred  do  so  that  may  cause  a  serious  inconvenience,  which  a  per- 
son entitled  to  the  use  of  the  way  has  a  right  to  prevent ;  and  it  is  no  defense- 
to  any  one  person  among  the  hundred  to  say  that  what  he  does  causes  of  it- 
self no  damage  to  the  complainant" 

In  Woodyear  v.  Schaefer,  supra,  in  which  the  court  of  appeals  re- 
versed the  decree  of  the  court  below  refusing  an  injunction  to  re- 
strain an  alleged  nuisance,  the  court  through  Magruder,  J.,  said : 

"It  is  no  answer  to  a  complaint  of  nuisance  that  a  great  many  others  are 
committing  similar  acts  of  nuisance  upon  the  stream.  E«ach  and  every  one 
is  liable  to  a  separate  action,  and  to  be  restrained.  •  •  •  The  extent  to- 
which  the  appellee  has  contributed  to  the  nuisance,  may  be  slight  and  scarce- 
ly appreciable.  Standing  alone,  it  might  well  be  that  it  would  only,  very 
slightly,  if  at  all,  prove  a  source  of  annoyance.  And  so  it  might  be,  as  to- 
each  of  the  other  numerous  persons  contributing  to  the  nuisance.  Bacb 
standing  alone,  might  amount  to  little  or  nothing.  But  it  is  when  all  are 
united  together  and  contribute  to  a  common  result,  that  they  become  impor- 
tant as  factors,  in  producing  the  mischief  complained  of.  *  *  *  One  drop- 
of  poison  in  a  person's  cup,  may  ha^^  no  injurious  effect  But  when  a  dozen, 
or  twenty,  or  fifty,  each  put  in  a  drop,  fatal  results  may  follow.  It  would 
not  do  to  say  that  neither  was  to  be  held  responsible.  In  that  state  of  facts, 
as  in  the  one  presented  by  this  case,  each  element  of  contribntive  injury  is  a 
part  of  one  common  whole,  and  to  stop  the  mischief  of  the  whole,  each  part  in 
detail  must  be  arrested  and  removed.  The  right  to  pure  air  is  held  to  be  a 
natural  right,  and  as  incident  to  the  enjoyment  of  land.  Its  sensible  pollu- 
tion by  the  exercise  of  a  noxious  trade,  whereby  the  comfortable  enjoyment 
of  property  is  diminished,  is  a  nuisance,  against  which  courts  of  equity  will 
always,  when  the  state  of  facts  applies,  give  relief,  and  such  injury  as  is  not 
fairly  and  reasonably  incident  to  the  ordinary  use  of  property,  and  renders 
surrounding  property  physically  uncomfortable,  will  be  restrained.  •  •  * 
And  the  remedy  in  equity  to  prevent  a  nuisance,  is  generally  said  to  exist 
whenever  the  nature  of  the  injury  is  such  that  it  cannot  be  adequately  com* 
pensated  by  damages,  or  will  occasion  a  constantly  recurring  grievance.  An. 
iujunctlon  is  the  only  effectual  remedy  to  stop  the  injury.    Adams,  Eq.  211.. 
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Espedally  is  this  the  case  when  the  Injury  Is  caused  by  so  many,  that  it 
would  be  difficult  to  apportion  the  damage,  or  say  how  far  any  one  may  have 
contributed  to  the  result,  and  so  damages  would  likely  be  but  nominal,  and 
repeated  actions  without  any  substantial  benefit,  might  be  the  result  This 
Tery  difficulty  in  obtaining  substantial  damages  was  stated  in  Clowes  y.  Staf- 
fordshire, &  Co.,  1  L.  R.  Ch.  App.  142,  to  be  a  ground  for  relief  by  injunction. 
And  the  doctrine  is  well  settled  that  where  the  nuisance  operates  to  destroy 
health,  or  impair  the  comfortable  enjoyment  of  property,  an  action  at  law 
furnishes  no  adequate  remedy,  and  protection  by  injunction  must  be  given. 
^  *  •  We  think  that  the  complainant  has  shown  himself  to  have  suffered 
greatly,  and  likely  to  suffer  more  in  the  future,  from  the  nuisance  to  his 
property,  whereby  it  is  likely  to  become  practically  valueless,  unless  the  in- 
jury is  restrained.  He  will  be  entitled  to  the  same  relief  against  all  the  par- 
ties contributing  to  the  injury,  and  as  all  are  together  contributing  to  the  same 
result,  if  the  injury  does  not  cease  upon  the  granting  of  the  injunction  In  this 
case,  he  may  be  entitled  to  Join  in  one  case,  all  who  still  continue  the  injury ; 
upon  the  principle  of  the  case  of  Thorpe  y.  Brumfitt,  8  L.  R.  Ch.  666,  where  it 
is  held  that  the  acts  of  several  persons,  acting  separately,  and  without  concert 
and  ertirely  independent  of  each  other,  may  tx^ther  constitute  a  nuisance, 
when  the  acts  of  either  one  alone  would  not  create  it,  and  such  persons  may 
be  Joined  as  defendants  in  a  bill  for  an  injunction." 

In  Lockwood  Co.  v.  Lawrence,  supra,  where  a  bill  was  filed  to  re- 
strain a  nuisance,  the  same  doctrine  was  clearly  enunciated.  The  court 
through  Foster,  J.,  said: 

"In  considering  the  questions  thus  raised  by  the  pleadings  upon  this  branch 
of  tl'.e  case,  and  assuming  the  facts  set  forth  by  the  allegations  in  the  bill  to 
be  true,  no  other  conclusion  can  be  reached  than  that  the  respondents,  though 
acting  independently  of  each  other  as  alleged,  all  deposit  the  refuse  material 
and  debris  arising  from  the  operation  of  their  mills  into  the  same  stream, 
whence,  by  the  natural  current  of  the  water,  it  is  carried  down  the  river  and 
commingles  before  reaching  the  complainants'  ponds,  raceways,  racks  and 
wheels,  where  the  nuisance  complained  of  is  committed.  •  •  •  Whatever, 
then,  may  have  been  the  act  of  these  different  respondents,  either  in  the  oper- 
ation of  their  several  mills,  or  in  the  depositing  of  the  waste  and  debris 
arising  from  such  operations,  into  the  stream,  there  is  a  co-operation  in  fact 
In  the  production  of  the  nuisance.  ♦  •  •  The  acts  of  the  respondents 
may  be  independent  and  several,  but  the  result  of  these  several  acts  combines 
td  produce  whatever  damage  or  injury  these  complainants  suffer,  and  in 
equity  constitutes  but  one  cause  of  action.  It  is  otherwise  in  law  where  dam- 
ages are  sought  to  be  recovered:  There,  only  those  parties  can  be  Joined  who 
have  acted  Jointly  in  the  commission  of  the  act  There  must  be  concert  of  ac- 
tion and  co-operation  to  make  several  persons  Jointly  liable  in  an  action  at 
law.  •  •  ♦  In  the  case  at  bar,  it  may  be  that  the  act  of  any  one  respond- 
ent alone  might  not  be  sufficient  cause  for  any  well  grounded  action  on  tha 
part  of  the  complainants;  but  when  the  individual  acts  of  the  several  re- 
spondents, through  the  combined  results  of  these  individual  acts,  produce  ap- 
preciable and  serious  injury,  it  is  a  single  result,  not  traceable  perhaps  to  any 
particular  one  of  these  respondents,  but  a  result  for  which  they  may  be  liable 
in  equity  as  contributing  to  the  common  nuisance,  as  we  have  before  stated." 

The  case  of  People  v.  Gold  Run  D.  &  M.  Co.,  supra,  is  in  line  with 
the  other  decisions  cited  in  this  connection.  The  court  through  Mc- 
Kee,  J.,  said : 

''But  it  is  contended  that  as  the  nuisance  complained  of  and  found  by  the 
court  was  the  result  of  the  aggregate  of  mining  debris  dumped  into  the 
stream  by  the  defendant  and  other  mining  companies,  acting  separately  and 
independently  of  each  other,  the  acts  of  the  defendant  cannot  be  Joined  with 
the  acts  of  other  mining  companies,  to  create  a  cause  of  action  against  the 
defendant  •  •  •  This  case  (Hillman  v.  Newington,  supra)  clearly  recog- 
nized the  equitable  principle  that,  in  an  action  to  abate  a  public  or  private 
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nuisance,  all  persona  engaged  in  the  commission  of  the  wrongful  acts  which 
constitute  the  nuisance  may  be  enjoined.  Jointly  or  severally.  It  is  the  nui- 
sance itself,  which,  if  destructive  of  public  or  private  rights  of  property,  may 
be  enjoined." 

The  frequency  with  which  during  the  period  from  July  1  to  the 
early  part  or  middle  of  November  in  each  year  the  quarantine  station 
is  visited  with  the  noisome  smells  is  sufficient  to  constitute  a  nuisance 
there.  In  Ross  v.  Butler,  19  N.  J.  Eq.  294,  302,  97  Am.  Dec.  654,  the 
court  said : 

"In  this  case,  it  is  contended  that  as  the  burning  will  be  but  twice  In  a 
month,  and  for  twelve  hours  only,  and  that  principally  at  night,  it  will  be  so 
slight  as  not  to  be  a  material  discomfort  A  nuisance  of  this  kind  may  possi- 
bly occur  so  seldom  that  it  will  not  be  held  to  produce  a  material  discomfort. 
Where  the  occurrence  was  only  accidental  and  not  produced  by  the  regular 
course  of  business,  and  recurring  only  three  or  four  times  a  year,  and  not 
intended  to  be  again  permitted,  it  was  held  not  to  be  a  proper  cause  for  nu 
injunction  to  stop  a  lawful  business,  but  that  the  party  must  be  put  to  his  ac- 
tion for  damages.  But  I  am  not  aware  of  any  authority  or  established  prin- 
ciple, holding  that  a  clear  unmistakable  nuisance,  which  it  is  intended  to  com- 
mit periodically,  will  be  permitted  because  it  does  not  exist  the  greater  iKir- 
tion  of  the  time,  but  only  for  a  small  portion  of  it  This  court  will  not  de- 
termine that  a  family  shall  have  their  dwelling-house  made  uncomfortable 
to  live  in  for  twelve  hours,  once  in  two  weeks,  or  that  they  shall  protect 
themselves  by  closing  the  house  tightly,  and  remaining  in  doors  for  tliat  time. 
It  is  surely  no  justification  to  a  wrongdoer,  that  he  takes  away  only  one- 
twenty-eighth  of  his  neighbor's  property,  comfort  or  life.  The  qualifications 
contained  in  the  opinions  of  the  judges  that  a  lawful  business  will  not  be  re- 
strained for  every  trlfiing  inconvenience,  and  that  persons  must  not  stand  i»n 
extreme  rights,  and  bring  actions  in  respect  to  every  matter  of  annoyance, 
does  not  refer  to  the  proportion  of  time  for  which  the  nuisance  is  continued, 
but  only  to  the  degree  or  kind  of  annoyance." 

In  Campbell  v.  Seaman,  supra,  the  court  said: 

"The  policy  of  the  law  favors,  and  the  peace  and  good  order  of  society  are 
best  promoted  by  the  termination  of  such  litigations  by  a  single  suit  The 
fact  Uiat  this  nuisance  is  not  continual,  and  that  the  injury  is  only  occasional, 
furnishes  no  answer  to  the  claim  for  an  injunction.  The  nuisance  has  oc- 
curred often  enough  within  two  years  to  do  the  plaintiffs  large  damage. 
Every  time  a  kiln  is  burned  some  injury  may  be  expected,  unless  the  wind 
should  blow  the  poisonous  gas  away  from  plaintiff's  lauds.  Nuisances  caus- 
ing damage  less  frequently  have  been  restrained." 

The  doctrine  that  owners  and  occupants  of  houses  and  lands  are 
entitled  to  the  enjoyment  of  air  of  reasonable  purity,  though  of  gen- 
eral, not  being  of  universal  application,  often  there  is  difficulty  in  ap- 
plying it  to  a  given  case.  Considerations  affecting  the  social  state 
require  in  some  instances  concessions  or  compromises,  to  a  greater  or 
less  extent,  of  what  would  otherwise  be  regarded  as  of  strict  right. 
Cogswell  V.  N.  Y.,  etc.,  R.  Co.,  103  N.  Y.  10,  8  N.  E.  637,  57  Am. 
Rep.  701 ;  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567 ;  People 
V.  White  Lead  Works,  82  Mich.  471,  46  N.  W.  735,  9  L.  R.  A.  722; 
Robinson  v.  Baugh,  31  Mich.  289,  295,  296.  In  Cogswell  v.  N.  Y.,  etc., 
R.  Co.,  supra,  the  court  through  Andrews,  J.,  said : 

"The  compromises  exacted  by  the  necessities  of  the  social  state,  and  the 
fact  that  some  inconvenience  to  others  must  of  necessity  often  attend  the 
ordinary  use  of  property,  without  permitting  which  there  could  in  many  cases 
be  no  valuable  use  at  all,  have  compelled  the  recognition,  in  all  systems  of 
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Jnriaprndence,  of  the  principle  that  each  member  of  aoclety  must  submit  to 
annoyances  consequent  upon  the  ordinary  and  common  use  of  property,  pro- 
vided such  use  is.  reasonable  both  as  respects  the  owner  of  the  property,  and 
those  immediately  affected  by  the  use,  in  view  of  time,  place  and  other  cir- 
cumstances. It  is  in  many  cases  difficult  to  draw  the  line,  and  to  determine 
whether  a  particular  use  is  consistent  with  the  duties  and  burdens  arising 
from  vicinage,  or  whether  it  inflicts  an  injury  for  which  the  law  affords  a 
remedy." 

In  Campbell  v.  Seaman,  supra,  the  court  said: 

"  *Slc  utere  tuo  ut  alienum  non  Isedas'  is  an  old  maxim  which  has  a  broad 
application.  It  does  not  mean  that  one  must  never  use  his  own  so  as  to  do 
any  injury  to  his  neighbor  or  his  property.  Such  a  rule  could  not  be  en- 
forced in  civilized  society.  Persons  living  in  organized  communities  must 
suffer  some  damage,  annoyance  and  inconvenience  from  each  other.  For 
these  they  are  compensated  by  all  the  advantages  of  civilized  society.  If 
one  lives  in  the  city  he  must  expect  to  suffer  the  dirt,  smoke,  noisome  odors, 
noise  and  confusion  incident  to  city  life." 

But  the  existence  of  the  two  factories  in  question  does  not  consti- 
tute such  an  industrial  or  manufacturing  neighborhood  that  the  gov- 
ernment is  compelled  to  submit  to  the  stench  emanating  from  them. 
It  cannot  be  compared  to  the  growth  and  territorial  expansion  of  the 
industries  of  a  city.  In  Cleveland  v.  Citizens'  Gaslight  Co.,  20  N.  J. 
Eq.  201,  208,  the  court  said : 

"The  Justification  that  this  is  a  neighborhood  devoted  to  such  manufacture, 
in  which  annoyances  of  this  kind  should  not  be  restrained,  is  not  sustained  by 
the  proof.  Only  two  factories  that  could  be  an  annoyance  are  shown.  One 
the  patent  leather  manufactory,  and  th^  other  the  cement  works.  No  neigh- 
borhood can  be  outlawed  from  protection  by  the  existence  of  only  two  estab- 
lishments of  this  kind.  It  is  only  when  a  town  or  part  of  a  town  is,  by  their 
continuance  for  years,  wholly  given  up  to  such  establishments,  so  that  one 
more  would  not  add  sensibly  to  the  discomfort,  that  this  rule  applies ;  as  if  in 
Sheffield,  Birmingham,  or  Pittsburg,  or  any  other  city,  begrimed  and  cloud- 
ed with  the  soot  and  smoke  issuing  from  hundreds  of  engines,  one  more  was 
added,  such  almost  imperceptible  addition  to  the  evil  would  not  be  restrained." 

The  principal  question  after  all  is  whether  the  defendants,  in  view 
of  their  obligations  to  others,  are  making  a  reasonable  use  of  the 
premises  occupied  by  them.  Are  they  duly  observing  the  precept,  sic 
utere  tuo  ut  alienum  non  laedas  ?  On  the  evidence  and  the  authorities 
clearly  they  are  not.  In  Ducktown  Sulphur,  Copper  &  Iron  Co.  v. 
.  Barnes  (Tenn.)  60  S.  W.  593,  the  Court  of  Chancery  Appeals  through 
Wilson,  J.,  said : 

"The  place  where  a  business  is  carried  on  may  be  convenient  to  the  party 
engaged  in  It,  and  it  may  be  convenient  to  the  public,  but  in  legal  contempla- 
tion no  place  can  be  suitable  or  convenient  for  carrying  on  a  business  which 
is  a  nuisance  and  inflicts  material  Injury  to  the  property  of  another.  No  use 
of  one's  land  can  be  held  to  be  a  reasonable  use  which  deprives  an  adjoining 
owner  of  the  lawful  use  and  enjoyment  of  his  property.  ♦  ♦  ♦  It  is 
enough  that  the  enjoyment  of  life  and  property  has  been  rendered  uncomfort- 
able." 

In  Attorney  General  v.  Cole,  L.  R.  1  Ch.  1901,  205,  the  court 
through  Kekewich,  J.,  said : 

"Is  what  is  complained  of  a  nuisance?  And  if  it  really  is  a  nuisance,  then 
it  seems  almost  to  follow  as  a  matter  of  course  that  it  is  a  nuisance  which 
ought  to  be  restrained,  assuming  that  it  is  not  of  a  trifling  or  a  passing  cljar- 
octer.     •    •    •    Can  a  man  reasonably  create  a  nuisance?  That  seems  to  me 
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to  be  tbe  qnestloiL  I  think  the  answer  to  be  derived  from  the  case  of  Bam- 
ford  y.  Turnley,  from  which,  so  far  as  I  am  aware,  there  has  never  been  any 
departure  at  all,  is  that  he  cannot  If  he  commits  a  nuisance,  then  he  can- 
not say  that  he  is  acting  reasonably.    The  two  things  are  self-contradictory." 

In  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567,  the  court 
said: 

"Every  person  is  bound  to  make  a  reasonable  use  of  his  property  -so  as  to 
occasion  no  unnecessary  damage  or  annoyance  to  his  neighbor.  If  he  makes 
an  unreasonable,  unwarrantable  or  unlawful  use  of  it,  so  as  to  produce  mate 
rial  annoyance,  inconvenience,  discomfort  or  hurt  to  his  neighbor,  he  will  be 
guilty  of  a  nuisance  to  his  neighbor.  And  the  law  will  hold  him  responsible  for 
the  consequent  damage.  As  to  what  Is  a  reasonable  use  of  one's  own  property 
cannot  be  defined  by  any  certain  general  rules,  but  must  depend  upon  tbe 
circumstances  of  each  case.  A  use  of  property  in  one  locality  and  under 
some  circumstances  may  be  lawful  and  reasonable,  which,  under  other  cir- 
cumstances, would  be  unlawful,  unreasonable  and  a  nuisance." 

The  doctrine  of  the  balance  of  convenience  or  injury  which  so  fre- 
quently is  determinative  of  the  propriety  of  granting  or  denying  a  pre- 
liminary injunction  has  no  application  to  decrees  after  a  hearing  on 
plenary  proofs  taken  in  due  course.  Endlich,  J.,  in  delivering  the  <^in- 
lon  of  the  court  below,  which  was  approved  on  appeal  in  Evans  v.  Fer- 
tilizer Co.,  160  Pa.  209,  222,  28  Atl.  702,  709,  said: 

"So  far  as  the  'balance  of  injury*  notion  refers  to  the  parties  of  the  litiga- 
tion, it  is  pointed  out  in  Higgins  v.  Water  Ck>.,  36  N.  J.  BSq.  538,  644,  that  its 
legitimate  application  is  to  motions  for  preliminary  injunctions,  not  to  final 
decrees.  Where  the  question  for  the*  consideration  of  the  court  is  as  to  tbe 
propriety  of  stopping  a  business  by  preliminary  injunctions  upon  an  ex  parte 
showing,  which  may  or  may  not  be  substantiated  by  further  examination  of 
the  case  In  due  course,  it  is  very  well  for  a  chancellor  to  take  into  account 
the  magnitude  of  the  defendant's  investment  and  compare  it  with  the  char- 
acter of  the  plaintiff's  alleged  injury,  and  if  the  latter  appears  trifling  beside 
that  which  would  result  from  the  impairment  of  the  former,  he  may  well  re- 
fuse to  exercise  his  power  until  more  fully  advised.  But  where,  upon  final 
hearing  the  mind  of  the  chancellor  is  satisfied  that  the  complainant's  right 
is  clear,  and  the  injury  sustained  by  him  substaiitial,  so  that  his  claim  to 
damages  at  law  is  indisputable,  and  where,  moreover,  such  damages  could 
not  give  him  adequate  redress  except  by  an  endless  repetition  of  suits,  a  re- 
fusal of  an  injunction,  upon  the  ground  that  plaintiff  cannot  suffer  ae  great 
a  loss  from  the  continuance  of  the  nuisance  as  defendant  would  from  its  hi- 
terdiction,  would  be  as  far  removed  from  equity  as  can  be." 

The  fact  that  defendants  have  invested  a  considerable  amount  of 
money  cannot  clothe  them  with  immunity  for  creating  or  contributing 
to  and  maintaining  a  nuisance.  In  Pennsylvania  Lead  Co.'s  Appeal,  96 
Pa.  116,  42  Am.  Rep.  534,  the  court,  through  Gordon,  J.,  said: 

"Where,  In  ordinary  parlance,  the  damage  sought  to  be  prevented  Is  irrepar- 
able, that  is,  where  the  wrong  is  repeated  from  time  to  time,  or  is  of  a  con- 
tinuing character,  or  productive  of  damages  which  cannot  be  measured  by 
ordinary  standards,  equity  may  be  invoked.  ♦  ♦  •  The  rule  sic  utere  tuo 
ut  alienum  non  leedas  is  a  most  valuable  one,  and  must  be  maintained  If  onr 
-civilization  is  to  be  cherished  and  preserved,  and  it  is  not  at  all  to  the  pur- 
pose to  answer  the  charge  of  a  violation  of  this  rule  that  the  defendant's 
works  have  been  erected  at  a  great  outlay  of  capital ;  that  they  are  important 
to  the  public  at  large,  and  give  employment  to  many  men,  •  •  •  Where 
justice  is  properly  administered  rights  are  never  measured  by  their  mere 
money  value,  neither  are  wrongs  tolerated  bcause  it  may  be  to  the  advantage 
of  the  powerful  to  impose  upon  tbe  weak.    Whether  it  be  the  great  corpora- 
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tlon  with  Its  lead  works,  or  the  mechanic  with  his  tin  shop,  the  mle  Is  the 
same :    *So  use  yonr  own  as  not  to  Injure  another/  " 

Endlich,  J.,  in  delivering  the  opinion  of  the  court  below,  approved, 
as  before  stated,  on  appeal  in  Evans  v.  Fertilizer  Co.,  160  Pa.  209,  224, 
28  Atl.  702,  709,  said : 

**There  Is  to  my  mind  no  more  offensive  plea  than  that  by  which  one  seeks 
to  Justly  an  act  Injurious  to  his  neighbors  on  the  ground  of  Its  advantage  to 
himself.  •  •  •  Where  Justice  Is  properly  administered,  rights  are  never 
measured  by  their  mere  money  value,  neither  are  wrongs  tolerated  because  it 
may  be  to  the  advantage  of  the  powerful  to  Impose  upon  the  weak." 

In  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268,  20  Atl.  900, 
9  L.  R.  A.  737,  25  Am.  St.  Rep.  595,  which  related  to  a  nuisance  re- 
sulting from  the  operation  of  a  fertilizer  factory,  the  court  through 
Robinson,  J.,  said: 

"No  principle  Is  better  settled  than  that  where  a  trade  or  business  Is  car- 
Tied  on  in  such  a  manner  as  to  Interfere  with  the  reasonable  and  comfortable 
enjoyment  by  another  of  his  property,  or  which  occasions  material  injury  to 
the  property  Itself,  a  wrcmg  is  done  to  the  neighboring  owner,  for  which  an  ac- 
tion will  He.  And  this,  too,  without  regard  to  the  locality  where  such  busi- 
ness is  c&rried  on ;  and  this,  too,  although  the  business  may  be  a  lawful  busi- 
ness, and  one  useful  to  the  public,  and  although  the  best  and  most  approved 
ai^liances  and  methods  may  be  used  in  the  conduct  and  management  of  the 
business.  «  *  •  The  law,  In  cases  of  this  kind,  will  not  undertake  to  bal- 
ance the  conveniences,  or  estimate  the  difference  between  the  injury  sustained 
by  the  plaintiff,  and  the  loss  that  may  result  to  the  defendant  from  having 
lis  trade  and  business,  as  now  carried  on,  found  to  be  a  nuisance.  No  one 
has  a  right  to  erect  works  which  are  a  nuisance  to  a  neighboring  owner,  and 
then  say  he  has  expended  large  sums  of  money  in  the  erection  of  his  works,  while 
the  neighboring  property  Is  comparatively  of  little  value.  The  neighboring 
owner  Is  entitled  to  the  reasonable  and  comfortable  enjoyment  of  his  prop- 
erty, and  If  his  rights  in  this  respect  are  invaded,  he  is  entitled  to  the  pro- 
tection of  the  law,  let  the  consequences  be  what  they  may." 

The  circumstances  under  which  the  defendants  erected  and  have 
continued  to  operate  their  factory  are  not  such  as  to  disclose  a  reason- 
able use  by  them  of  their  premises  or  to  clothe  them  with  an  equity  as 
against  the  government.  Of  all  localities  at  or  near  the  mouth  of  the 
Delaware  bay  the  quarantine  station  was  erected  in  that  most  conven- 
ient and  desirable  for  the  purposes  of  such  an  establishment.  The 
government  had  constructed  the  breakwater  affording  a  safe  and  ex- 
cellent harbor  as  well  for  the  facilitation  of  the  transfer  of  persons 
from  vessels  to  the  quarantine  station  and  marine  hospital  as  for  ship- 
ping generally.  It  had  also  built  a  pier  to  the  east  and  a  life  saving  sta- 
tion to  the  west  of  the  site  of  the  fish  factories  and  within  such  a  short 
distance  from  that  site  that  the  erection  and  operation  of  the  latter 
could  not  fail  so  to  contaminate  the  air  with  noisome  odors  as  frequent- 
ly, if  not  continuously,  to  cause  discomfort  and  annoyance  at  those 
government  works.  From  the  initiation  of  their  fish  fertilizer  business 
the  defendants,  while  availing  themselves  of  the  protection  of  the  break- 
water, have  displayed  a  striking  lack  of  consideration  toward  the  gov- 
ernment by  the  emission  of  foul  and  nauseating  smells  injuriously  af- 
fecting its  interests.  In  view  of  the  peculiar  suitability  of  the  site 
of  the  quarantine  station  for  the  accomplishment  of  the  beneficent 
and  important  public  purposes  for  which  the  station  was  designed  and 
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of  the  establishment  by  the  government  of  environments  materially 
contributing  thereto,  it  is  clear  that,  on  the  question  whether  the  right 
of  the  government  to  have  uncontaminated  and  reasonably  pure  air 
at  the  quarantine  station  and  marine  hospital  is  not  superior  to  any  sup- 
posed right  or  equity  on  the  part  of  the  defendants  in  the  conduct  of 
their  business  to  create  or  contribute  to  noisome  odors  substantially 
and  injuriously  affecting  the  inmates  of  the  station  and  hospital,  the 
case  is  altogether  with  the  government. 

This  court  has  jurisdiction  to  award  an  injunction  in  this  case. 
Campbell  v.  Seaman,  63  N.  Y.  668,  20  Am.  Rep.  667;  Baltimore  &  Po- 
tomac R.  R.  Co.  V.  Fifth  Bap.  Church,  108  U.  S.  317,  329,  2  Sup.  Ct. 
719 ,  27  L.  Ed.  739 ;  Holsman  v.  Boiling  Spring  Bleaching  Co.,  14  N. 
J.  Eq.  335 ;  Ross  v.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec.  654 ;  New 
Castle  V.  Raney,  130  Pa.  546,  564, 18  Atl.  1066,  6  L.  R.  A.  737 ;  Sellers 
V.  Parvis  &  Williams  Co.  (C.  C.)  30  Fed.  164;  Crump  v.  Lambert,  L. 
R.  3  Eq.  Cas.  *409 ;  Woodyear  v.  Schaefer,  57  Md.  1,  40  Am.  Rep.  419 ; 
Hillman  v.  Newington,  57  Cal.  66 ;  Clowes  v.  Staffordshire,  etc.,  Co.,  L. 
R.  8  Ch.  App.  Cas.  125, 142 ;  Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  650 ;  Peo- 
ple V.  Gold  Run  D.  &  M.  Co.,  66  Cal.  138, 4  Pac.  1152,  56  Am.  Rep.  80 ; 
Adams  v.  Michael,  38  Md.  123,  17  Am.  Rep.  616.  Such  jurisdiction 
exists  by  reason  of  the  absence  of  a  plain,  adequate  and  complete  rem- 
edy at  law.  The  existence  of  such  a  remedy  is  negatived  by  several 
separate  and  independent  considetations.  Injury  resulting  from  noisome 
or  foul  odors  producing  personal  discomfort  and  annoyance  is  not  sus- 
ceptible of  compensation  in  damages  according  to  any  approximately 
accurate  measure,  and  from  its  recurrence  would  lead  to  multiplicity  of 
suits.  In  Holsman  v.  Boiling  Spring  Bleaching  Co.,  supra,  the  court 
said: 

"The  court  of  chancery  has  a  concnrrent  Jurisdiction  with  coartt  of  law,  by 
injunction,  equally  clear  and  well  established,  in  cases  of  private  nuisance. 
*  ^  *  To  entitle  the  party  to  the  remedy  by  injunction  in  cases  of  private 
nuisance,  the  right  must  be  clear,  and  the  injury  must  be  such  as  from  its 
nature  Is  not  susceptible  of  being  adequately  compensated  for  by  damages, 
or  such  as  from  its  long  continuance  may  occasion  a  constantly  recurring 
grievance  which  cannot  be  prevented  otherwise  than  by  injunction.  Where 
the  nuisance  operates  to  destroy  health  or  to  diminish  the  comfort  of  a 
dwelling  an  action  at  law  furnishes  no  adequate  remedy,  and  the  party  in- 
jured is  entitled  to  protection  by  injunction.*' 

In  Sellers  v.  Parvis  &  Williams  Co.,  supra,  this  court,  through  Wales, 
J.,  said: 

"When  a  plain  and  adequate  remedy  at  law  cannot  be  obtained,  the  power 
of  a  court  of  equity  to  abate  a  private  nuisance  which  is  destructive  of  the 
property  of  a  complainant,  or  renders  its  use  and  occupation  physically  un- 
comfortable, is  no  longer  questionable.  The  jurisdiction  of  the  court,  in 
such  cases,  is  predicated  upon  the  broad  ground  of  preventing  irreparable  in- 
jury, interminable  litigation,  a  multiplicity  of  actions,  and  for  the  protect 
tion  of  rights.  •  •  •  The  right  to  pure  air  is  incident  to  the  land, — as 
much  so  as  the  right  to  the  uninterrupted  flow  of  a  stream  of  pure  water 
which  runs  through  it, — ^and  no  one  can  be  permitted  to  pollute  either,  to 
the  injury  and  disadvantage  of  the  owner." 

In  Campbell  v.  Seaman,  supra,  the  court  said: 

"A  suit  at  law  Is  no  longer  a  necessary  preliminary,  and  the  right  to  an  In- 
junction, in  a  proper  case,  in  England  and  most  of  the  states,  is  just  as  fixed 
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and  certain  as  the  right  to  any  other  provisional  remedy.  The  writ  can  right- 
fully be  demanded  to  prevent  irreparable  injury,  interminable  litigation  and 
a  multiplicity  of  suits,  and  its  refusal  in  a  proper  case  would  be  error  to 
be  corrected  by  an  appellate  tribunal.  It  is  a  matter  of  grace  in  no  sense  ex- 
cept that  it  rests  on  the  sound  discretion  of  the  court,  and  that  discretion  Is 
not  an  arbitrary  one.  If  Improperly  exercised  in  any  case  either  in  granting 
or  refusing  It,  the  error  Is  one  to  be  corrected  upon  appeal." 

In  Adams  v.  Michael,  supra,  the  court  with  respect  to  the  injunctive 
power  to  restrain  the  erection  or  continuance  of  a  nuisance,  said  : 

"The  power  to  Interfere  by  injunction  to  restrain  a  party  from  so  using 
his  own  property  as  to  destroy  or  materially  prejudice  the  rights  of  his  neigh- 
bor, and  thus  to  enforce  the  maxim,  *sic  utere  tuo  ut  alienum  non  Ifedas,'  is 
not  only  a  well  established  jurisdiction  of  the  court  of  chancery,  but  is  one 
of  great  utility,  and  which  is  constantly  exercised.  Indeed,  without  such 
jurisdiction,  parties  would  in  many  cases  suffer  the  greatest  wrongs,  for 
which  actions  at  law  would  afford  them  no  adequate  redress." 

The  peculiar  curcumstances  of  this  case  afford  further  support  to  the 
proposition  that  the  United  States,  unless  prevented  by  estoppel,  ac- 
quiescence, or  some  other  act  or  conduct  on  its  part,  is  here  entitled  to 
injunctive  relief.  That  the  government,  in  the  absence  of  a  plain,  ade- 
quate and  complete  remedy  at  law  has  a  right  to  maintain  an  injunction 
bill  to  restrain  a  nuisance  materially  and  injuriously  affecting  the  oc- 
cupancy of  its  own  property  there  can  be  no  doubt.  Camfield  v.  Uni- 
ted States,  167  U.  S.  518,  17  Sup.  Ct.  864,  42  L.  Ed.  260.  If,  as  is  the 
case,  a  private  individual  be  entitled  to  equitable  relief  against  foul  or 
noisome  odors  rendering  the  occupancy  of  his  property  substantially 
and  frequently  discomforting  and  annoying,  the  government  for 
stronger  reasons  is  entitled  to  such  relief  against  the  continuous  or  re- 
current nuisance  at  the  quarantine  station.  For  should  the  govern- 
ment resort  to  an  action  at  law,  it  could  not  recover  damages  measured 
by  the  discomfort  and  annoyance  suffered*  by  the  inmates  of  the  sta- 
tion ;  and,  unless  the  nuisance  were  of  such  intensity  as  to  compel  an 
abandonment  of  the  station  by  the  government,  there  would  be  abso- 
lutely no  basis  on  which  it  would  be  possible  even  to  guess  at  the  quan- 
tum of  damages.  Further,  in  view  of  the  fact  that  the  nuisance  has 
been  created  by  beth  of  the  fish  factories  without  concert  between 
those  operating  them  and  with  no  practicable  means  of  ascertaining 
what  the  effect  of  that  of  the  defendants  alone  would  be,  it  is  very 
questionable  whether  the  government  could  in  an  action  at  law  recover 
even  nominal  damages.  In  Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  666,  not  to  mention  cases  hereinbefore  cited,  the  court,  through 
Miller,  J.,  said: 

"The  right  of  the  plaintiff  to  recover  of  the  defendant  all  the  damages 
which  he  had  sustained  by  reason  of  the  nuisance  I  think  cannot  be  main- 
tained. The  injury  was  not  caused  by  the  act  of  the  defendant  alone,  or  by 
that  of  others  who  were  acting  jointly  or  in  concert  with  the  defendant  It 
was  occasioned  by  the  discharge  of  sewerage  from  the  premises  of  the  de- 
fendant and  other  owners  of  lots  into  the  creek  separately  and  independently 
of  each  other.  The  right  of  action  arises  from  the  discharge  into  the  stream, 
and  the  nuisance  is  only  a  consequence  of  the  act  The  liability  commences 
with  the  act  of  the  defendant  upon  his  own  premises,  and  this  act  was  sepa- 
rate and  Independent  of  and  without  any  regard  to  the  act  of  others.  The  de- 
fendant's act,  being  several  when  it  was  committed,  cannot  be  made  Joint 
because  of  the  consequences  which  followed  in  connection  with  others  who 
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had  done  the  same  or  a  similar  act  It  Is  tme,  that  It  Is  difficult  to  sepa- 
rate the  Injnrj;  but  that  furnishes  no  reason  why  one  tort  feasor  should  he 
liable  for  the  act  of  others  who  have  no  association  and  do  not  act  in  concert 
with  him.  If  the  law  was  otherwise,  the  one  who  did  the  least  might  be 
made  liable  for  the  damages  of  others,  far  exceeding  the  amount  for  which 
he  really  was  chargeable,  without  any  means  to  enforce  contribution,  or 
to  adjust  the  amount  among  the  different  parties.  *  «  •  While  an  ac- 
tion in  equity  may  be  maintained  in  favor  of  different  parties,  who  were  the 
owners  of  property  upon  the  same  stream,  against  the  owners  of  different 
properties,  to  restrain  the  nuisance,  they  may  not  be  jointly  or  severally  liable 
for  the  entire  injury  occasioned  thereby.  •  •  •  While,  as  we  have  seen, 
an  equitable  action  will  He  to  restrain  parties  who,  severally  contribute 
to  a  nuisance,  the  general  rule  is  well  settled  that  where  different  parties  are 
engaged  in  polluting  or  obstructing  a  stream,  at  different  times  and  places, 
the  whole  damages  occasioned  by  such  wrongful  acts  cannot  be  collected  of 
one  of  the  parties.  •  •  •  There  must  be  concert  of  action  and  co-operation 
to  make  several  persons  Jointly  liable." 

The  jurisdiction  of  this  court  to  award  an  injunction  in  this  case, 
therefore,  seems  clear ;  and,  possessing  such  jurisdiction,  it  has  plenary 
power  over  the  suit,  including  the  ascertainment  of  disputed  facte. 
Such  an  ascertainment,  indeed,  is  contemplated  by  the  Constitution. 
In  Parsons  v.  Bedford,  3  Pet.  432,  446,  7  L.  Ed.  733,  the  court,  through 
Mr.  Justice  Story,  said: 

••It  is  well  known,  that  In  dvil  causes  In  courts  of  equity  and  admiralty, 
juries  do  not  Intervene,  .and  that  courts  of  equity  use  the  trial  by  jury  only 
In  extraordinary  cases,  to  inform  the  conscience  of  the  court  When,  there- 
fore, we  find  that  the  amendment  requires  that  the  right  of  trial  by  jury 
shall  be  preserved,  in  suits  at  common  law,  the  natural  conclusion  is,  that 
this  distinction  was  present  to  the  minds  of  the  framers  of  the  amendment '- 

The  defendants,  even  on  the  assumption  that  the  government  is  pro- 
ceeding in  this  suit  in  a  quasi  private  or  proprietary  character,  have 
not  acquired  a  prescriptive  right  as  against  it  to  continue  or  contribute 
to  the  continuance  of  the  nuisance  complained  of,  nor  has  there  been 
any  such  acquiescence,  act  or  conduct  on  the  part  of  the  government 
as  to  estop  or  preclude  it  from  complaining  of  such  nuisance.  Mere 
lapse  of  time  short  of  the  prescriptive  period  cannot  operate  as  a  bar. 
In  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567,  the  court  said: 

••It  is  claimed  that  the  plaintiffs  so  far  acquiesced  in  this  nuisance  as  to 
bar  them  from  any  equitable  relief.  I  do  not  perceive  how  any  acquiescence 
short  of  twenty  years  can  bar  one  from  complaining  of  a  nuisance  unless  his 
conduct  has  been  such  as  to  estop  him." 

In  Crump  v.  Lambert,  L.  R.  3  Eq.  Cas.  *409,  Lord  Romilly,  M.  R., 
said: 

"It  Is  true  that,  by  lapse  of  time,  if  the  owner  of  the  adjoining  tenement, 
which,  in  case  of  light  or  water,  is  usually  called  the  servient  tenement  has 
not  resisted  for  a  period  of  twenty  years,  then  the  owner  of  the  dominant 
tenement  has  acquired  the  right  of  discharging  gases  or  fluid,  or  sending 
smoke  or  noise  from  his  tenement  over  the  tenement  of  his  neighbor ;  but  un- 
til that  time  has  elapsed,  the  owner  of  the  adjoining  or  neighboring  tenement 
whether  he  has  or  has  not  previously  occupied  it — in  other  words,  whether 
he  comes  to  the  nuisance  or  the  nuisance  comes  to  him, — ^retains  his  right 
to  have  the  air  that  passes  over  bis  land  pure  and  unpolluted,  and  the  soil 
and  produce  of  it  uninjured  by  the  passage  of  gases,  by  the  deposit  of  dele- 
terious substances,  or  by  the  flow  of  water." 
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The  law,  indeed,  goes  further  and  holds  that,  notwithstanding  the 
prescriptive  period  may  have  fully  elapsed,  no  right  to  maintain  a  pri- 
vate nuisance  is  thereby  acquired  except  as  against  those  who  have 
during  all  of  that  period  been  in  such  position  as  to  entitle  them  to 
complain  of  it.  .  Sturges  v.  Bridgman,  L.  R.  11  Ch.  Div.  852.  One  is 
not  short  of  the  prescriptive  period  deprived  of  a  remedy  for  a  pri- 
vate nuisance  he  suffers  from  unless  there  has  been  such  conduct  on 
his  part  as  to  render  it  fraudulent  or  inequitable  that  he  should  seek 
its  suppression.  In  Leonard  v.  Spencer,  108  N.  Y.  338,  346,  15  N.  E. 
397,  the  court  through  Earl,  J.,  said: 

'There  was  no  such  acqnleBcence,  within  the  meaning  of  the  law,  as  de- 
prives the  plaintiff  of  the  remedy  which  he  now  seeks  for  the  abatement  of 
the  nnisacee.  It  does  not  appear  that  he  actively  encouraged  the  defendants 
in  the  erectlcn  of  their  buildings  and  structures.  They  were  erected  upon 
their  own  land,  and  it  was  not  within  his  power  to  interfere  with  or  prevent 
their  erection.  All  that  can  be  said  is  that  he  did  not  make  objection  or  pro- 
test against  their  erection,  and  that  he  did  not  give  notice  that  the  operation 
of  the  dam  for  the  uses  of  the  factory  would  prove  detrimental  or  injurious  to 
him.  But  what  is  still  more  important,  it  does  not  appear  that  tLe  defend- 
ants took  any  action  whatever  in  reliance  upon  the  silence  ot  acquiescence 
of  the  plaintiff." 

In  Radenhorst  v.  Coate,  6  Grant's  Ch.  139,  Spragge,  V.  C...  used 
language,  quoted  in  the  case  last  referred  to,  a?  follows : 

*^he  omission  to  warn  the  defendant,  and  the  subsequent  forbearance  to 
take  any  proceedings  against  him,  are  relied  upon  as  disentitling  the  plain- 
tiff to  relief.  We  do  not  think  that  it  is  shown  by  the  evidence  that  there 
was  any  encouragement  on  the  part  of  Mr.  Radenhorst,  or  that  the  defendant 
took  any  step  or  incurred  any  expense  upor  the  faith  of  anything  said  or 
done  by  Mr.  Radenhorst,  or  that  Mr.  Radenhorst's  conduct  had  any  Influence 
in  determining  the  defendant  to  do  anything  in  regard  to  his  factory.  Put- 
ting it  most  strongly  for  the  defendant,  that  the  evidence  will  warrant,  there 
was  an  acquiescence  for  several  years  in  the  defendant's  carrying  on  his  busi- 
ness as  he  did  carry  it  on,  but  nothing  more.  It  Is  a  plain  common  law  right 
to  have  the  free  use  of  the  air  in  its  natural  un];)oIluted  state,  and  an  acqui- 
escence in  its  being  polluted  for  any  period  short  of  twenty  years  will  not 
bar  that  right  To  bar  that  right  within  a  shorter  period,  there  must  be  such 
encouragement  or  other  act  by  the  par^  afterwards  complaining  as  to  make 
it  a  fraud  in  him  to  object" 

It  does  not  appear  either  directly  or  inferentially  that  the  govern- 
ment at  any  time  assented  to  or  acquiesced  in  the  operation  of  the  fish 
factories  in  such  manner  as  to  produce  or  contribute  to  the  production 
of  the  nuisance  of  which  it  now  complains.  These  factories  were  not, 
nor  was  either  of  them,  located,  built  or  operated  by  the  procurement 
or  inducement  of  the  government,  nor  under  any  promise,  express  or 
implied,  on  its  part  that  no  complaint  would  be  made  by  it  of  foul,  noi- 
some or  nauseating  odors,  emanating  from  the  manufacture  of  fish  fer- 
tilizer, and  passing  to  and  over  the  site  of  the  quarantine  station.  The 
evidence  wholly  fails  to  disclose  the  essential  elements  of  an  estoppel 
in  pais  or  an  equitable  estoppel  against  the  government.  The  period 
necessary  for  the  acquisition  of  a  prescriptive  right  on  the  part  of  the 
defendants  as  against  the  government  had  not  elapsed  before  the  filing 
of  the  bill  in  this  case,  and  such  right  was  not  and  c6uld  not  be  ac- 
quired afterwards.  It  does  not  appear  that  the  government  was  prior 
to  the  cession  to  it  by  Delaware  of  the  site  of  the  quarantine  station 
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in  1889  in  a  position,  or  had  any  right,  to  complain  of  the  stench  re- 
sulting from  the  operation  of  the  fish  factories  or  either  of  them ;  for, 
as  before  stated,  there  is  no  evidence  that  prior  to  such  cession  the 
United  States  had  any  right,  title,  interest  or  claim  to  or  in  the  site  of 
the  present  quarantine  station  and  marine  hospital.  The  acquisition  of 
a  prescriptive  right  by  the  defendants  is,  therefore,  wholly  negatived. 
If  the  unwarrantable  assumption  be  made  that  the  mere  lapse  of  time 
short  of  the  prescriptive  period  may  be  evidence  of  such  laches  as 
would  bar  the  government,  there  was  not  even  on  that  assumption  such 
laches  as  to  defeat  this  suit.  The  cession  having  been  made  to  the 
United  States  in  1889,  the  buildings  on  the  quarantine  station  were 
thereafter  completed  within  less  than  one  year  of  the  commencement 
of  this  suit.  Under  these  circumstances  any  imputation  of  laches  on  the 
part  of  the  government  is  wholly  inadmissible. 

This  court  is  strongly  impressed  with  the  conviction  that  unless  effi- 
cient relief  be  granted  in  the  present  proceedings  to  the  government 
from  atmospheric  contamination  caused  by  the  fish  factories,  the  nui- 
sance complained  of  will  by  gradual  addition  grow  to  such  an  extent 
as  to  destroy  the  usefulness,  or  compel  the  abandonment  by  the  United 
States,  of  the  quarantine  station  and  marine  hospital,  to  the  serious 
detriment  of  the  public  interests.  To  assume  that  the  government 
should  be  forced  to  acquire  by  purchase  or  condemnation  all  the  ter- 
ritory within  the  sphere  of  operation  of  the  nuisance  created  by  the 
fish  factories  is  unwarranted  by  the  authorities  and  a  palpable  absurd- 
ity.    The  government  is  entitled  to  injunctive  relief. 

What  should  be  the  nature  and  scope  of  the  injunction  which  should 
now  be  awarded  has  been  the  subject  of  careful  consideration.  It 
would  not  be  a  proper  exercise  of  authority,  unless  necessary  to  effect 
a  discontinuance  of  the  nuisance,  to  put  a  stop  to  the  operation  of  the 
factory  of  the  defendants,  thereby  destroying  their  business  and  the 
value  of  their  present  plant.  It  may  and  probably  will  be  necessary 
to  do  this ;  but  I  am  not  now  prepared  to  hold  that  it  is  impossible  that 
such  expedients  may  be  adopted  in  the  conduct  of  their  business  as  to 
remove  all  just  cause  of  complaint  by  the  government.  The  accom- 
plishment of  this  end  would  save  from  interruption  or  destruction  a 
lawful  and  useful  business;  and  the  defendants  should  be  accorded  a 
fair  opportunity  of  suppressing  the  nuisance  caused  or  contributed  to 
by  them,  if  they  can.  It  is  a  matter  of  common  knowledge  that  by  the 
use  of  deodorizers  and  disinfectants,  by  the  combustion  of  fumes,  and 
by  preventing  exposure  of  offensive  matter  to  the  outside  air,  and  pos- 
sibly by  other  means,  foul,  physically  discomforting  and  nauseating 
odors  largely  may  be  controlled  and  neutralized.  A  decree  will  be 
made  awarding  an  injunction  against  the  operation  of  the  factory  of 
the  defendants  as  a  fish  factory  without  such  use  of  deodorizers  and 
disinfectants  in  and  about  the  factory,  such  combustion  of  the  fumes 
generated  or  present  in  the  factory,  such  prevention  of  exposure  of 
fish  scrap  or  other  offensive  refuse  from  the  factory  to  the  outside  air 
or  the  employment  of  such  other  means  as  will  serve  to  relieve  the 
quarantine  station  and  marine  hospital  from  the  presence  of  the  nau- 
seating and  physically  discomforting  and  annoying  odors  herein  found 
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to  exist  and  declared  to  constitute  a  nuisance  at  said  station  and  hospi- 
tal ;  such  injunction  to  take  effect  at  the  expiration  of  sixty  days  next 
ensuing  the  date  of  such  decree.  The  court  will  retain  full  jurisdiction 
and  control  over  this  cause  to  the  end  that  it  may  make  any  and  all 
such  orders  and  decrees  from  time  to  time  as  shall  be  necessary  for 
the  effectual  suppression  of  such  nuisance.  Should  complaint  be  made 
by  the  government  after  the  expiration  of  the  above  mentioned  period 
of  sixty  days  that  the  operation  of  the  fish  factories  after  that  period 
continues  to  work  a  nuisance  at  the  quarantine  station,  it  may  be  neces- 
sary to  take  further  evidence  in  the  case.  Such  a  course  is  fully  war- 
ranted by  the  authorities.  The  costs  of  this  cause  heretofore  accrued 
must  be  paid  by  the  defendants.  A  decree  in  accordance  with  this 
opinion  may  be  prepared  and  submitted. 


UNITED  STATES  v.  BROWN  et  al.    . 
(Circuit  Ck)urt,  D.  Delaware.    September  28,  190S.) 
No.  166. 

BRADFORD,  District  Judge.  This  suit  is  similar  to  that  of 
United  States  v.  Edward  Luce,  James  V.  Luce  and  Edward  C.  Luce, 
trading  as  Luce  Brothers,  141  Fed.  386.  Both  cases  have  been  heard  on 
the  same  evidence  and  are  identical  in  principle.  In  that  against  Luce 
Brothers  an  opinion  has  this  day  been  filed  declaring  the  government 
entitled  to  injunctive  relief.  In  this  case  relief  of  the  same  kind  must 
be  granted.    A  decree  may  be  prepared  and  submitted  accordingly. 


SHANLEY  Y.  HEROLDl 

(Circuit  Court,  D.  New  Jersey.    October  20,  1906.) 

1.  ImxBNAL  Revbnub — Leoact  Tajc — Vested  Intebest. 

A  bequest  to  a  person  when  bd  reaches  a  certain  age  is  contlDgent,  and 
not  taxable  under  War  Revenue  Act  June  13,  1898,  c.  448,  Schedule  B, 
|§  29,  80,  30  Stat  464,  465,  as  amended  by  Act  March  2,  1901,  c.  806,  §§  10, 
11,  81  Stat  946  [U.  S.  Comp.  St  1901,  pp.  2307.  2308],  before  such  age 
l8  reached;  but,  where  the  legatee  Is  Id  the  meantime  to  receive  the  In- 
come therefrom,  he  has  a  present  beneficial  Interest  which  is  subject  to 
the  tax,  to  be  based  on  a  computation  of  the  amount  he  will  receive 
before  reaching  such  age  or  during  his  expectancy  of  life,  if  shorter  th&n 
such  time. 

Z  Same. 

A  testator  by  his  will  left  his  residuary  estate  in  trust  until  the  death 
or  remarriage  of  his  widow,  on  the  happening  of  either  of  which  events 
It  was  to  be  divided  equally  between  his  three  sons.  Until  such  time 
the  Income  was  to  be  collected  by  the  trustees,  and  on  a  stated  day  eacn 
year,  after  deducting  the  cost  of  administration,  divided  equally  between 
the  widow  and  sons,  share  and  share  alike.  Held,  that  the  reversionary 
interest  of  the  sons  in  the  corpus  of  the  estate  was  not  subject  to  tax 
under  War  Revenue  Act  June  13, 1898,  c.  448,  Schedule  B,  §S  29, 30, 30  Stat. 
464, 465,  as  amended  by  Act  March  2,  1901,  c.  806,  §§  10,  11,  81  Stat  946  [U. 
8.  Oomp.  St  1901,  pp.  2807, 2806],  because  such  interests  were  not  "absoluie- 
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ly  vested  In  possession  or  enjoyment"  prior  to  July  1, 1902,  within  the  mean- 
ing of  Act  June  27,  1!K)2.  c.  1156,  32  Stat.  406  [U.  S.  Comp.  St  Supp.  lOa'i. 
p.  637],  the  widow  being  tben  living  and  unmarried,  and  for  tbe  farllier 
reason,  as  to  the  one-fourth  part  from  which  the  widow  received  tbe 
Income,  that  the  statute  requires  the  tax  to  be  deducted  from  the  par- 
ticular legacy  or  distributive  share  on  account  of  which  the  same  it 
charged,  and  the  widow's  Interest  is  not  subject  to  tax  nor  deduction 
on  account  of  the  same.  HM,  also,  that  the  interest  of  the  sons  In  tbe 
income  during  the  continuance  of  the  trust  was  not  taxable,  except  as 
to  the  amount  actually  received  prior  to  July  1,  1902,  because  the  pro- 
vision of  the  vrill  that  the  trust  should  terminate  in  the  event  of  the 
widow's  remarriage  rendered  the  amount  of  such  income,  and  hence  Its 
"clear  value,"  undeterminable. 

At  Law.  Trial  to  court,  a  jury  having  been  waived  pursuant  to 
statute. 

Lintott,  Johnson  &  Capen,  for  plaintiff. 
John  B.  Vreeland,  for  defendant. 

CROSS,  District  Judge.  This  action  is  brought  to  recover  legacy 
taxes  assessed  under  the  war  revenue  act,  the  same  being  entitled 
"An  act  to  provide  ways  and  means  to  meet  war  expenditures  and 
other  purposes,"  approved  June  13,  1898,(30  Stat.  448,  c.  448),  as 
amended  March  2,  1901  (31  Stat.  938,  c.  806,  §  1  [U.  S.  Comp.  St 
1901,  p.  2286]),  which  were  paid  by  John  F.  Shanley,  executor  and 
trustee  under  the  last  will  of  Bernard  M.  Shanley,  deceased,  who  died 
March  19, 1900,  leaving  personal  estate  of  a  clear  value  of  $5,689,668.14. 
Testator's  widow  is  still  living  and  was  40  years  of  age  at  the  time  of 
his  death. 

The  legacies  which  were  taxed  passed  under  the  following  para- 
graphs of  decedent's  will : 

•Fourthly.  I  give  and  bequeath  to  my  three  sons,  William  Garleton,  James 
Roosevelt  and  Bernard  M.,  Jr.,  each  the  sum  of  one  hundred  thousand  dol- 
lars ;  and  I  give  and  bequeath  to  my  said  three  sons  all  my  stock  in  the  B.  M. 
&  J.  F.  Shanley  Company,  share  and  share  alike. 

"Fifthly.  I  give  and  bequeath  the  sum  of  one  hundred  thousand  dollars 
to  my  executor  hereinafter  named,  in  trust  nevertheless,  to  Invest  the  same 
in  safe  securities  and  to  expend  the  income  thereof  for  the  support,  mainte- 
nance and  education  of  my  grandson,  Joseph  Sanford  Shanley  until  he  shall 
arrive  at  the  age  of  twenty-one  years,  when  the  said  sum  of  one  hundred 
thousand  dollars  shall  be  his  and  shall  be  paid  to  him  accordingly.  If  mj 
said  grandson  shall  not  have  arrived  at  the  age  of  twenty-one  when  the  dis- 
tribution of  my  estate  is  to  be  effected  as  hereinafter  provided,  that  is,  upon 
the  death  or  remarriage  of  my  wife,  then  I  direct  that  my  executor  shall  bold 
in  trust  the  further  sum  of  one  hundred  and  fifty  thousand  dollars  and  to 
pay  the  income  thereof  for  the  support,  maintenance  and  education  of  my 
said  grandson,  until  he  shall  arrive  at  that  age,  and,  upon  his  reaching  that 
age  and  the  time  of  distribution  of  my  estate  having  arrived  as  aforesaid, 
the  said  sum  of  one  hundred  and  fifty  thousand  dollars  shall  be  his  and  Im» 
paid  to  him.  If  my  said  grandson  should  die  before  attaining  the  age  of  twen- 
ty-one years,  the  said  bequests  for  his  benefit  of  one  hundred  thousand  dol- 
lars and  one  hundred  and  fifty  thousand  dollars  shall  lapse,  revert  to  and  be- 
come part  of  my  general  estate.  If  he  arrives  at  that  age  he  shall  have  Uie 
first-mentioned  sum  immediately  thereupon,  and  the  other  sum,  one  hundred 
and  fifty  thousand  dollars,  when  the  final  distribution  of  my  estate  is  made 
as  herein  provided." 

''Seventhly.  I  direct  that  the  net  Income  of  all  the  residue  and  remahider 
of  my  estate,  after  the  payment  of  all  necessary  and  proper  ezpenses  and 
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charges  on  account  of  the  same,  be  annually  divided,  on  the  twenty-flfth  day 
of  January  of  each  year,  between  my  wife,  and  my  three  sons,  share  and  share 
alike,  each  receiving  one-fourth  thereof,  until  the  death  or  remarriage  of  my  said 
wife,  upon  the  happening  of  either  of  which  events  all  her  right,  title  and  in- 
terest in  my  estate  shall  cease.  And,  thereupon,  I  direct  that  all  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  subject  to  the  pro- 
visions above  written  for  the  benefit  of  my  grandson,  shall  be  distributed 
and  divided  among  my  said  three  sons  share  and  share  alike." 

The  taxes  paid,  and  for  the  return  of  which  suit  is  brought,  amount 
to  $97,936.63,  as  shown  by  the  schedule  annexed  to  the  declaration, 
and  were  paid  by  the  said  executor  and  trustee  under  protest.  The 
legality  of  the  taxes  paid  under  the  foregoing  paragraphs  of  said 
will  will  be  discussed  in  the  order  of  said  paragraphs. 

First,  as  to  the  taxes  paid  under  the  item  of  said  will  denominated 
"fourthly."  Under  this  paragraph  each  son  was  given  the  sum  of 
$100,000  and  one-third  of  testator's  stock  in  the  B.  M.  &  J.  F.  Shan- 
ley  Company,  which  one-third  interest  was  valued  at  $18,333.33,  mak- 
ing the  total  value  of  the  legacy  passing  to  each  son  under  this  item 
of  the  will  $118,333.33.  No  question  is  made  that  this  amount  was 
properly  taxed  to  each  son,  but  the  rate  of  taxation  is  questioned,  and 
as  the  rate  must  depend  upon  the  sum  of  alt  the  legacies  bequeathed 
by  the  will  to  each  son,  this  question  will  be  held  in  abeyance  until 
after  a  discussion  of  the  other  legacies  passing  to  them ;  we  shall  then 
be  able  to  ascertain  the  sum  of  such  legacies,  and  apply  the  rate  pro- 
vided by  law. 

Under  the  item;  "fifthly"  of  said  will,  two  legacies  were  given  to  a 
grandson,  Joseph  Sanford  Shanley,  of  $100,000  and  $150,000,  re- 
spectively. Counsel  for  the  plaintiff  contends  that  these  legacies  are 
not  taxable,  because  they  are  both  technically  contingent  legacies,  and 
the  legatee  is  not  in  the  absolute  possession  or  enjoyment  thereof. 
As  to  the  legacy  of  $150,000,  counsel  for  the  defendant  admits  that 
under  the  rule  laid  down  in  Vanderbilt  v.  Eidman,  196  U.  S.  480,  25 
Sup.  Ct  331,  49  L.  Ed.  563,  no  tax  could  be  legally  assessed  thereon^ 
and  we  regard  such  admission  as  entirely  warranted,  since  he  was  not 
in  the  possession  or  enjoyment  of  either  the  income  or  principal  of 
said  fund,  and  also  because  the  question  of  his  ever  deriving  any  ben- 
eficial interest  from  said  legacy  was  purely  contingent,  as  will  readi- 
ly be  seen  from  reading  the  paragraph. 

As  to  the  principal  of  the  other  legacy  of  $100,000,  we  regard  that 
also  as  contingent.  The  right  of  the  legatee  to  possess  it  will  depend 
upon  his  living  to  the  age  of  21  years.  By  the  will  it  is  provided  that 
the  said  sum  of  $100,000  shall  be  held  in  trust  by  the  executor  until 
the  said  grandson  shall  arrive  at  said  age,  "when  the  said  sum  of  one 
hundred  thousand  dollars  shall  be  his  and  shall  be  paid  to  him  ac- 
cordingly" ;  and  again,  "if  he  arrives  at  that  age  he  shall  have  the  first 
mentioned  sum  [$100,000]  immediately  thereupon."  That  this  leg- 
acy was  contingent  seems  to  be  settled  by  the  case  of  Gifford  v.  Thorn, 
9  N.  J.  Eq.  702,  where  it  was  held  that  a  bequest  to  a  party  when  he 
arrives  at  the  age  of  21  years,  to  him  and  his  heirs  forever,  is  a  con- 
tingent legacy.  The  Court  of  Errors  and  Appeals,  in  delivering  its 
opinion,  used  this  language: 
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*'Now,  It  has  been  repeatedly  bold,  and  seems  at  this  iflay,  to  be  settled  law. 
(hat,  where  the  bequest  made  to  a  legatee  is  in  these  words  or  words  of  a  sim- 
ilar meaning,  without  being  controlled  by  the  context  to  the  will,  they  imply  a 
condition  precedent,  to  wit,  that  the  legatee  live  to  that  age,  and  consequent- 
ly the  legatee  does  not  take  a  vested  Interest  in  the  legacy  until  21.  'I  give 
and  bequeath  to  A.  B.  at  the  age  of  twenty-one,'  or  'as  he  arrives  at  twenty- 
one,*  or  'provided  he  lives  to  be  twenty-one,'  or  'in  case  of  his  arriving  at 
twenty-one,'  or  'when  he  arrives  at  the  age  of  twenty-one,'  have  all  been  held 
to  be  contingent  legacies." 

The  foregoing  decision  has  never  been  questioned,  but,  on  the  con- 
trary, has  been  cited  and  approved  in  very  many  cases,  among  them 
Post  v.  Herbert's  Executors,  27  N.  J.  Eq.  540;  Howell  v.  Green,  31 
N.  J.  Law,  571 ;  Neilson  v.  Bishop,  45  N.  J.  Eq.  473,  17  Atl.  962.  As 
has  already  been  indicated,  there  are  no  words  in  the  context  of  the 
Shanley  will  which  require  any  other  or  different  construction  than 
the  above.  We  think,  therefore,  that  the  principal  of  the  legacy  of 
$100,000  was  not  taxable.  Notwithstanding  this  conclusion,  however, 
we  think  that  the  legatee  had  a  present  beneficial  interest  in  the  leg- 
acy which  was  taxable.  At  the  death  of  the  testator  he  was  7  years 
of  age,  and  he  had  a  life  expectancy  of  nearly  40  years.  The  trustee 
who  held  the  legacy  was  directed  to  expend  the  income  thereof  for 
his  support,  maintenance,  and  education  until  he  should  arrive  at  the 
age  of  21  y^ars,  and,  since  his  life  expectancy  extended  beyond  that 
period,  he  would  seem  to  have,  and  to  be  in  the  possession  and  en- 
joyment of,  a  present  beneficial  interest  in  said  fund  for  the  period 
of  14  years,  being  the  difference  between  his  age  at  the  death  of  the 
testator  and  the  time  when  he  would  reach  the  age  of  21.  We  esti- 
mate the  total  taxable  value  of  the  legacy  therefore  at  $42,252.48, 
which  value  should  be  taxed  under  the  act  at  the  rate  of  $1.12j4  per 
100,  making  the  tax  payable  thereon  $475.34. 

We  will  next  consider  the  le^facies  passing  under  item  "seventhly" 
of  the  will.  This  paragraph  directs  that  the  net  income  of  all  the 
residue  and  remainder  of  testator's  estate,  after  the  payment  of  all 
taxes  and  proper  expenses  and  charges  on  account  of  the  same,  be 
annually  divided  on  the  25th  day  of  January  of  each  year,  between  his 
wife  and  three  sons,  one-fourth  to  each,  until  the  death  or  remarriage  of 
his  wife.  Upon  the  happening  of  either  of  such  events,  the  rest,  residue, 
and  remainder  was  to  be  distributed  between  his  three  sons,  share 
and  share  alike.  Under  this  paragraph  the  beneficial  interest  of  each 
son  was  valued  for  taxation  as  follows:  $757,842.30^4  of  income  of 
residue  during  life  of  widow,  $618,703.25  J^  of  reversionary  remain- 
der at  death  of  widow.  The  reversionary  interest  just  referred  to  was 
the  entire  residue  of  the  estate  at  the  death  of  the  widow,  including 
the  part  of  which  she  had  the  income.  We  think  it  entirely  clear  that 
■  the  one-fourth  part  of  which  the  widow  has  the  use  during  her  life  or 
widowhood  has  not  passed  to  the  sons,  and  is  not  taxable  under  the  act 
referred  to.  This  view  is  supported  by  the  opinion  of  the  Supreme 
Court  in  Mason  v.  Sargent,  104  U.  S.  689,  26  L.  Ed.  894.  In  that  case 
the  decedent's  personal  estate  upon  which  the  tax  was  levied  was  given 
to  trustees  for  the  use  of  his  widow  for  life,  and  at  her  death  to  his  chil- 
dren absolutely.    The  remainder  was  taxed  prior  to  the  death  of  the 
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Widow,  the  tax  was  paid  under  protest,  and  claim  was  duly  made  for  its 
return,  for  the  reason  that  the  property  did  not  vest  in  possession  in  the 
remaindermen  until  the  death  of  the  widow.  The  tax  was  imposed  pur- 
suant to  section  124  of  the  act  of  June  30,  1864  (30  Stat  285,  c.  173), 
and  the  amendment  to  said  act  of  July  13,  1866  (30  Stat.  98,  c.  184). 
These  sections  are  practically  the  same  as  those  found  in  the  act  under 
which  the  taxes  now  being  considered  were  assessed.  Both  the  act  of 
1864  and  the  act  of  1898  contain  clauses  exempting  from  taxation  all 
legacies  or  property  passing  by  a  will,  or  by  the  law  of  any  state  or  ter- 
ritory to  the  husband  and  wife  of  the  person  who  died  possessed  there- 
of ;  and  both  contain  clauses  that  the  taxes  to  be  paid  thereunder  shall 
be  deducted  from  the  particular  legacy,  or  distributive  share,  on  account 
of  which  the  same  is  charged.     In  the  Mason  Case  the  court  held  that : 

"The  tax  was  Illegally  demanded  and  collected.  •  •  •  The  subject  of 
the  tax  is  the  Interest  of  the  legatees  in  remainder ;  but  it  Is  not  taxable  as  a 
remainder,  for  by  the  terms  of  the  law  it  does  not  become  a  subject  of  taxa- 
tion until  the  right  accrued  to  reduce  it  to  possession.  Until  then  it  is  ex- 
pressly exempt  from  taxation." 

The  conclusion  reached  in  that  case  was  inevitable  in  view  of  the  fact 
that  the  wife's  interest  in  the  estate  could  not  be  taxed,  and  that  the 
law  directed  the  tax  to  be  paid  from  the  particular  legacy  or  distribu- 
tive share  on  account  of  which  the  same  was  charged.  Any  other  re- 
sult would  have  required  the  tax  to  be  deducted  from  the  corpus  of  the 
estate,  while  it  was  in  the  hands  of  the  widow,  and  would  have  pro- 
portionately depleted  her  income ;  and  the  same  result  would  happen  in 
the  presnt  case.  The  facts  in  the  two  cases  are  quite  alike,  save  that  in 
the  Mason  Case  the  widow  had  the  income  from  the  entire  estate,  while 
in  the  present  case  she  has  the  income  from  one-fourth  of  the  estate 
only.  We  conclude,  therefore,  that  the  reversionary  interest  in  said 
one-fourth  part  was  not  taxable  under  the  act  of  1898  and  its  supple- 
ment, and  would  not  have  become  taxable  had  the  act  remained  unre- 
pealed until  after  the  death  or  remarriage  of  the  widow. 

Before  considering  the  liability  to  taxation  of  the  remaining  three- 
fourths  of  the  reversionary  interests,  we  will  advert  briefly  to  some  of 
the  points  which  we  deem  were  decided  in  the  Vanderbilt  Case.  With- 
out adhering  strictly  to  the  language  of  the  court,  they  are  as  follows : 
(1)  That  the  liability  for  taxation  depends  not  upon  the  mere  vesting 
in  a  technical  sense  of  title  to  the  gift,  but  upon  the  actual  possession 
or  enjoyment  thereof.  (2)  A  mere  technically  vested  interest,  where 
the  right  of  possession  or  enjoyment  is  subordinated  to  an  uncertain  con- 
tingency, cannot  be  taxed  before  the  period  when  possession  or  enjoy- 
ment has  attached.  (3)  The  right  to  receive  a  legacy,  and  the  duty  to 
pay  the  tax,  are  practically  contemporaneous.  (4)  The  taxes  which 
the  act  of  1902  directs  to  be  refunded,  and  those  which  it  forbids  to  be 
collected  in  the  future,  are  one  and  the  same  in  their  nature,  and  the 
taxes  directed  by  said  act  to  be  refunded  are  such  as  had  been  assessed 
or  imposed  upon,  or  in  respect  to  contingent  beneficial  interests  which 
had  not  become  absolutely  vested  in  possession  or  enjoyment,  prior  to 
July  1,  1902. 

The  proposition  then  presented  for  solution  is  whether,  applying  the 
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principles  above  laid  down,  the  reversionary  interests  of  the  three  sons 
in  the  residue  of  the  estate  were  absolutely  vested  in  possession  or  en- 
joyment prior  to  July  1,  1902,  so  as  to  make  them  liable  to  taxation. 
Technically  speaking,  they  were  vested  estates ;  but  under  the  Vander- 
bilt  decision  that  of  itself  is  immaterial  and  does  not  answer  the  ques- 
tion as  to  whether  such  beneficial  interests  had  become  absolutely  vested 
in  possession  or  enjoyment.  "The  word  absolutely  is  an  appropriate 
expression  for  the  exclusion  of  the  idea  that  an  estate  is  either  partial 
or  conditional."  1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  208.  In 
Rapalje  &  Lawrence's  Law  Dictionary,  "absolutely"  is  defined  as  "com- 
plete; final;  perfect;  unconditional;  unrestricted;  an  estate  without 
condition  or  qualification."  A  beneficial  interest,  to  be  taxable,  must 
not  only  be  vested  in  possession  or  enjoyment,  but  it  must  be  absolutely 
so  vested.  This  is  a  controlling  word,  and,  as  applied  to  property  and 
property  rights,  means  unqualified  ownership;  that  is  to  say,  qualified 
ownership  in  property  is  not  absolute  ownership.  Absolute  ownership 
is  perfect  ownership,  without  condition  and  without  restriction  or  limi- 
tation. The  reversionary  interest  of  the  sons  in  the  property  in  question 
is  held  by  a  trustee,  and  is  to  be  so  held  until  the  widow  shall  die  or  re- 
marry. They  have  no  present  legal  title  to,  or  control  over,  the  same, 
They  can  only  receive  a  portion  of  the  interest  yearly,  and  that  upon  a 
fixed  date.  The  share  upon  which  the  widow  receives  interest  is  in  the 
same  fund  as  the  shares  upon  which  they  receive  interest.  Interest 
is  accumulated  by  the  trustee  upon  the  entire  fund,  until  the  date  when 
it  is  to  be  divided,  and  then,  before  it  is  divided,  the  charges  and  ex- 
penses of  administration  are  deducted.  Since,  then,  the  legatees  did 
not  have  the  full  and  complete  possession  and  enjoyment  of  their  re- 
versionary interests,  and  as  the  time  when  they  will  have  such  full  and 
complete  possession  and  enjoyment  has  not  yet  arrived,  and  the  period 
when  it  will  arrive  is  uncertain,  we  fail  to  see  how  such  interests  are 
taxable.  They  do  not  seem  to  us  to  be  absolutely  vested  in  the  legatees 
in  possession  or  enjoyment.  The  only  present  right  they  have  is  to  a 
portion  of  the  income.  True,  they  can  assign  their  interests,  but  only 
subject  to  the  burdens  and  limitations  imposed  by  the  will,  and  at  a  cor- 
respondingly depreciated  value.  Moreover,  since  the  duty  to  pay  the 
tax  and  the  right  to  receive  the  legacy  are  held  to  be  practically  con- 
temporaneous, and  the  legacies  are  not  yet  payable,  we  think  it  must  be 
held  that  the  taxes  also  are  not  payable.  We  therefore  hold  that  the 
taxes  assessed  upon  the  reversionary  remainders  were  illegally  assessed. 
A  further  tax  was  imposed  upon  each  of  the  sons  for  his  interest 
under  the  seventh  paragraph  of  the  said  will,  as  follows :  "$757,842.30 
one-quarter  of  income  of  residue,  during  the  life  of  the  widow."  This 
assessment  is  made  upon  what  was  regarded  as  the  present  right  of  the 
legafees  to  receive  three-fourths  of  the  income  of  the  estate  until  the 
death  of  the  widow.  But  we  fail  to  see  any  method  provided  in  the  act 
by  which  a  valuation  of  such  interest  could,  under  the  circumstances, 
be  determined.  It  was  determined  undoubtedly  by  ascertaining  the  life 
expectancy  of  the  widow,  which  could  be  arrived  at  with  sufficient  defi- 
nitencss  for  most  purposes  by  means  of  life  tables.  But  another  impor- 
tant contingency  entered  into  the  proposition  which  was  not  considered. 
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The  interests  in  question  of  the  legatees  were  determinable  not  only 
by  the  death  of  the  widow,  but  also  by  her  remarriage.  It  is  apparent 
therefore  that  the  interests  might  terminate  at  any  time,  and  that  there 
is  consequently  no  way  to  fix  or  determine  their  present  value.  No 
tables  have  ever  been  calculated  which  will  show  the  time,  when,  if  ever, 
a  widow  will  remarry.  Dunbar  v.  Dunbar,  190  U.  S.  345,  23  Sup.  Ct. 
757,  47  L.  Ed.  1084.  Congress  might  possibly  have  established  an  ar- 
bitrary rule  of  valuation  in  such  cases ;  but  it  has  not  done  so,  and  it  is 
useless  to  speculate  as  to  whether  or  not  such  legislation  would  have 
been  valid  had  it  been  enacted.  There  must  be,  however,  some  method 
by  which  these  estates  could  be  valued  with  reasonable  certainty,  if  this 
taxation  is  to  be  supported.  No  taxation  can  rest  upon  a  haphazard 
or  guess-work  valuation,  but  that  in  our  judgment  is  the  only  founda- 
tion upon  which  the  property  interests  under  consideration  were  taxed. 
Their  clear  value  was  not  and  could  not  have  been  ascertained.  Under 
the  circumstances  we  think  the  only  method  open  to  the  government  was 
to  tax  the  income  received  by  the  legatees  when,  and  as,  it  should  be 
received.  The  evidence  taken  at  the  hearing  discloses  that  each  son 
received,  prior  to  July  1,  1902,  two  annual  payments  amounting  togeth- 
er to  $87,279.41.  We  think  the  tax  to  this  extent  was  properly  im- 
posed. 

Before  concluding  we  will,  as  briefly  as  may  be,  advert  to  the  con- 
tention of  the  government  that  the  tax  levied  on  the  income  of  the  life 
of  the  widow  and  on  the  reversionary  remainder  amounted  together 
to  only  the  clear  value  of  the  legacy  at  the  death  of  the  testator,  and 
that,  if  the  tax  imposed  upon  the  income  should  prove  too  large,  by  rea- 
son of  the  remarriage  of  the  widow,  the  tax  imposed  upon  the  reversion 
would  be  correspondingly  too  small,  and,  since  the  same  person  was  en- 
titled to  both  the  income  and  the  remainder,  the  tax  as  a  whole  was 
just  This  reasoning  is  plausible,  but  runs  counter  to  propositions  which 
we  regard  as  settled  by  Vanderbilt  v.  Eidman.  The  valuation  of  both 
the  income  and  the  reversion  were  necessarily  based  upon  contingencies, 
some  only  of  which  were  considered,  while  others  were  ignored.  Val- 
uations thus  reached  must  necessarily  be  uncertain.  The  result  of  the 
method  adopted  was  to  value  the  legacy  as  if  it  were  already  vested  ab- 
solutely in  possession  or  enjoyment.  No  other  or  different  valuation 
could  have  been  placed  upon  the  legacy,  had  it  been  payable  immediately. 
If  it  were  impossible  to  ascertain  the  present  value  of  the  reversion 
because  of  the  possibility  of  the  widow's  remarriage,  then  it  was  equally 
impossible  to  value  the  income  thereof.  The  government  foresaw  the 
difficulty,  and  attempted  to  overcome  it  by  ignoring  the  possibility  of 
remarriage,  and  fixing  the  same  valuation  upon  the  income  and  rever- 
sion that  it  would  have  fixed,  had  the  legacies  been  vested  in  possession 
and  enjoyment  and  payable  immediately.  We  think  this  course  was  un- 
warranted. 

Accordingly  we  find  that  each  of  the  sons  was  taxable  on  a  total  valua- 
tion of  $205,612.74,  at  a  rate  of  lyi  per  cent.,  upon  $118,333.33  of  that 
amount,  however,  the  tax  was  paid  without  protest,  and  that  the  grand- 
son was  taxable  upon  the  beneficial  interest  accruing  from  the  receipt 
of  tne  income  on  the  legacy  of  $100,000,  from  the  death  of  the  testator. 
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when  his  age  was  7,  until  he  should  become  21,  the  present  value  of 
which  was  $42,352.48.  This  sum  is  taxable  at  a  rate  of  $1.12>^  per 
$100  less  these  amounts.  We  think  the  taxes  paid  should  be  returned, 
with  interest  from  February  6,  1903.  Erskine  v.  Van  Arsdale,  15 
Wall.  75,  21  L.  Ed.  63 ;  Redfield  v.  Bartels,  139  U.  S.  694, 11  Sup.  Ct. 
683,  35  L.  Ed.  310.  The  following  statement  shows  the  amount  for 
which  judgment  should  be  entered,  calculated  upon  the  above  basis : 

Amount  paid  under  protest   $97,936  65 

Amount  payable  on  share  of  grandson  valued  at'  $42,- 

252.48  at  1.12%  per  centum $  476  84 

Amount  payable  on  income  received  by  each  son,  $87,- 

279.41,  at  1.50,  $1,309.19,  or  for  the  three  sons 8,927  57    4,402  91 

Amount  overpaid  and  to  be  refunded »«.•••••••••  $93,583  74 

Interest  thereon  from  February  6,  1903.. ••• • 15,052  41 

Amount  for  which  Judgment  will  be  entered. ••••  $108,586  16 


In  re  NEW  YORK  GAR  WHEEL  WORKS. 

(District  Court,  W.  D.  New  York.      October  16,  1905.) 

No.  1,670. 

1.  Bankkuptcy — Corporations — Validfty  op  Notes. 

Evidence  considered,  and  held  insufficient  to  establish  the  invalidity  of 
notes  of  a  bankrupt  corporation  given  in  payment  for  stock  of  another 
corporation,  which  the  purchaser  had  statutory  power  to  buy,  signed 
by  the  proper  officer,  and  executed  pursuant  to  a  resolution  of  the 
board  of  trustees;  it  being  shown  that,  although  the  bankrupt  was  in- 
solvent at  the  time,  the  purchase  might  reasonably  have  been  made  to 
protect  the  interest  which  it  already  had  in  the  second  corporation, 
which  was  large,  and  there  being  no  proof  of  fraud  on  the  part  of  its 
officers  or  trustees  to  overcome  the  presumption  of  validity  arising  from 
the  notes  themselves,  or  to  warrant  the  setting  aside  of  tiie  contract  of 
purchase  after  it  had  been  fully  executed  by  the  other  party. 

2.  Corporations — Indorsement  op  Notes — Vaudity. 

An  Indorsement  by  a  corporation  of  notes  of  another  corporation  is 
not  an  accommodation  in  a  legal  sense  and  void  as  ultra  vires,  but  is 
a  guaranty,  based  on  a  valuable  consideration,  and  valid,  where  the 
indorsing  corporation  at  the  time  owned  all  the  stock  of  the  other. 

In  Bankruptcy.  In  the  matter  of  the  claim  of  the  Ramapo  Manufac- 
turing Company. 

Alexander  &  Green,  for  Ramapo  Mfg.  Co. 

Fred  D.  Corey,  for  Trustee. 

Rogers,  Locke  &  Milbum,  for  Keystone  Car  Wheel  Ca 

HAZEL,  District  Judge.  This  is  a  petition  by  the  Ramapo  Manufac- 
turing Company  to  review  the  action  of  the  special  master  appointed  by 
the  court  to  report  as  to  certain  claims.  I  have  examined  the  questions 
involved  herein  and  am  of  opinion  that  the  special  master  is  correct  in 
his  conclusions.  There  is  nothing  to  be  said  additional  to  what  is  set 
forth  in  his  able  opinion,  in  which  I  concur.  The  report  of  the  special 
master  is  as  follows: 
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GEORGE  P.  KEATING,  Special  Master.  Two  claims  In  this  proceeding  were 
presented  for  allowance  to  Referee  Hotchktss  in  favor  of  the  Ramapo  Manu- 
facturing Company,  and  objections  thereto  were  filed  on  behalf  of  the 
trustee  and  the  Keystone  Car  Wheel  Company.  For  certain  personal  reasons 
the  referee  considered  himself  disqualified  to  pass  upon  them,  and  so 
certified  to  the  District  Court  The  claims  were  then  referred  to  the  under- 
signed, as  Special  Master,  to  hear  the  same  and  report  to  the  court 

The  claims  are  designated  No.  1  and  No.  2,  and  are  for  $25,000  and 
$4,359.09,  respectively.  Claim  1  is  based  on  five  certain  promissory  notes 
of  the  New  Tork  Car  Wheel  Works  to  tbe  order  of  Ramapo  Manufacturing 
Company,  payable,  respectively,  one,  two,  three,  four,  and  five  years  from 
the  date  thereof.  The  second  is  based  on  four  certain  promissory  notes  in- 
dorsed by  New  York  Car  Wheel  Works,  and  made  by  the  Ramapo  Car 
Wheel  Company,  amounting  to  $4,526.52.  Objections  of  the  same  character 
are  filed  against  each  of  the  claims,  and  the  propriety  of  their  allowance 
can  be  considered  together.  For  convenience,  the  two  car  wheel  corporations 
may  be  designated  as  New  York  and  Ramapo;  the  Ramapo  Manufacturing 
Company  being  designated  as  the  Manufacturing  Company. 

On  March  6,  1903,  the  date  of  the  transaction  in  question.  New  York  and 
Ramapo  were  domestic  corporations,  engaged  in  manufacturing  and  selling  of 
car  wheels;  the  New  York  at  Buffalo,  and  the  Ramapo  Company  at  Ramapo, 
N.  Y.  The  common  stock  of  the  Ramapo  Company  was  mostly  owned  by  Uie 
New  York  Company.  The  Ramapo  Manufacturing  Company,  the  claimant 
here,  owned  all  the  preferred  stock  of  the  Ramapo,  to  wit,  300  shares,  pnr 
value  $100,  and  was  the  owner  of  the  plant  which  that  corporation  had 
leased  for  the  purpose  of  carrying  on  its  business.  It  appears  that  jr  Fred 
Pierson,  president  of  the  Manufacturing  Company,  was  at  that  time  also 
president  of  the  Ramapo  Company,  by  virtue  of  the  ownership  by  the  Manu- 
facturing Company  of  all  the  preferred  stock  of  the  Ramapo.  It  also  appears 
that  no  officer  of  the  claimant  ^ad  any  connection  with  the  bankrupt  New 
York  Company  as  director,  trustee,  or  stockholder.  It  appears  negotiations 
had  been  had  as  far  back  as  November,  1902,  between  officers  of  the  New  York 
and  the  Manufacturing  Company  in  reference  to  the  purchase  by  the  Ne-A- 
York  of  the  preferred  stock  of  Ramapo  held  by  the  Manufacturing  Company. 
Evidence  of  such  negotiation  was  received  by  the  master  as  bearing  upon  the 
bona  fides  of  the  entire  transaction.  Evidence  was  also  received  as  to  the 
strained  relations  between  the  Manufacturing  Company  and  the  New  York 
interests  in  the  Ramapo  Company,  which  might  render  the  transaction  under 
consideration  a  possibly  advantageous  one  for  the  New  York  Car  Wheel 
Works.  It  appears  that  on  March  6,  1903,  there  was  owing  the  Manufactur- 
ing Company  from  the  Ramapo  for  accmed  rent,  taxes,  etc.,  the  sum  of 
$4,526.52  as  a  consequence  of  which  the  Manufacturing  Company  had  threat- 
ened removal  proceedings.  The  New  York  Car  Wheel  Works,  it  should  be 
borne  in  mind,  was  owner  of  the  common  stock  of  the  Ramapo  Company, 
and  whether  or  not,  in  its  judgment,  this  indebtedness  should  be  taken  care 
of  to  preserve  possession  of  the  plant,  is  another  point  which  bears  upon 
the  bona  fides  of  the  entire  transaction.  It  appears  that  the  officers  of  the 
N«w  York,  who  were  also  officers  of  the  Ramapo,  had  expressed  their  desir*} 
for  a  new  lease  of  the  plant  As  a  result  of  all  these  negotiations,  which 
have  been  not  even  briefly  outlined,  a  final  arrangement  was  entered  into  on 
March  5,  1903.  This  arrangement  is  embodied  in  certain  resolutions  of  the 
Ramapo  and  New  York  Companies,  passed  at  the  meetings  of  those  cor- 
porations held  on  that  day  in  New  York  City.  The  Ramapo  Manufacturing 
Company  was  to  transfer  the  $30,000  preferred  stock  to  the  New  Tork 
Car  Wheel  Works,  forego  any  claims  that  it  had  against  either  car  wheel 
company,  and  execute  a  new  lease  to  the  Ramapo  Car  Wheel  Company.  The 
New  York  Car  Wheel  Works  was  to  deliver  to  the  Ramapo  Manufacturing 
Company  its  five  notes  for  $5,000  each,  indorsed  by  the  Ramapo  Car  Wheel 
Company  (being  the  notes  which  are  the  basis  of  claim  No.  1) ;  indorse  the 
four  notes  of  the  Ramapo  Car  Wheel  Company  to  the  order  of  Ramapo 
Manufacturing  Company,  aggregating  $4,526.52  (being  the  notes  which  are 
the  basis  of  claim  No.  2) :  and  indemnify  the  Ramapo  Car  Wheel  Company 
from  liability  on  the  $80,000  notes  given  by  it  to  the  City  Bank.     The 
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Ramnpo  Car  Wheel  Compauy  was  to  Indorse  the  five  notes  of  New  York 
Oar  Wheel  Works  aggregating  $25,000,  and  execute  its  notes  to  the  sum 
of  $4,526.52. 

The  agreement  embodied  in  these  resolutions  was  thereafter  executed  and 
performed  by  all  parties.  The  certificate  representing  the  preferred  stock  was 
delivered  by  the  Manufacturing  Company  to  an  officer  of  the  New  York  Car 
Wheel  Works,  to  wit,  its  vice  president.  The  notes,  as  has  previously  been 
stated,  were  indorsed  and  delivered,  and  the  Indemnity  agreement  executed. 
On  March  5,  1903,  James  R.  Bamet,  Howard  C.  Smith  and  Patrick  EL  Griffin 
constituted  the  board  of  trustees  of  the  New  York  Car  Wheel  Works,  while 
II.  M.  0.  Vedder  was  its  secretary  and  treasurer.  The  board  of  directors  of 
Ramapo  consisted  of  G.  Fred  Pierson,  James  R.  Barnet,  Howard  C.  Smith, 
Victor  I.  Cumnock,  and  Patrick  H.  Griffin ;  the  directorate  in  each  Instance 
being  composed,  with  the  exception  of  Messrs,  Griffin  and  Pierson,  of 
nominees  of  corporate  creditors.  The  testimony  of  these  various  directors, 
when  examined  at  length,  while  showing  evidence  of  Insolvency  In  a  very 
large  measure,  still  does  not  esta'bllsh  to  the  mind  of  the  master  that  the 
directors  were  acting  otherwise  than  In  good  faith,  or  to  the  detriment  of 
their  trust,  as  their  Judgment  advised.  It  seems  to  have  been  in  the  view 
of  the  directors  of  New  York  and  Ramapo,  either  the  adoption  of  this  method 
or  Immediate  destruction  of  Ramapo,  and  a  consequent  Injury  to  New 
York,  the  owner  of  Ramapo*s  entire  common  stock.  The  fact  that  the 
majority  of  the  boards  represented  creditors  is  surely  persuasive  of  this 
conclusion. 

The  board  of  trustees  of  New  York  had  for  more  than  a  year  consisted  of 
James  R.  Barnet,  Howard  C.  Smith,  and  Patrick  H.  Griffin,  while  one  H.  M. 
O.  Vedder  had  been  its  treasurer  the  same  length  of  time.  J.  Fred  Pierson, 
James  R.  Barnet,  Howard  C.  Smith.  Victor  I.  Cumnock,  and  Patrick  H. 
<^riffin  constituted  the  board  of  Ramapo. 

To  quote  the  language  of  8  Cook  on  Corps.  8926,  **A  general  assumption  of 
validity  attends  the  acts  of  corporate  directors  at  the  outset,  where  nothing 
to  the  contrary  appears."  Has  the  trustee  succeeded  In  removing  this 
presumption?  Aside  from  this  rule  the  bankruptcy  law  provides  that 
n  prima  facie  case  is  made  out  by  the  proof  of  claim  Itself.  The  bur- 
den of  removing  this  showing  Is  placed  upon  the  objectors.  Such  bur- 
den is  also  placed  upon  the  objectors  to  the  validity  of  these  notes  by 
section  85  of  the  negotiable  instrument  law  of  the  state  of  New  York 
(Laws  1897,  p.  725,  c.  G12),  providing  that  every  negotiable  instrument 
is  deemed  prima  facie  to  have  been  issued  for  a  valuable  consideration, 
and  eyery  person  whose  signature  appears  thereon  to  have  become  a 
party  thereto  for  value.  The  notes  and  indorsements  are  signed  by  H.  M.  C. 
Vedder,  the  treasurer  of  the  New  York  Car  Wheel  Works.  The  by-laws 
as  amended  by  November  27,  1901,  provide:  "The  treasurer  shall  sign 
all  checks,  drafts,  notes,  negotiable  instruments  and  orders  for  the  payment 
of  money  and  he  shall  pay  out  and  dispose  of  the  same.*'  In  addition  to 
this  authority,  the  minutes  of  the  meeting  of  March  5,  1903,  specifically  au- 
thorize the  treasurer  to  sipn  the  notes  in  question.  To  continue  the  quota- 
tion from  Cook,  3926:  "This  presumption  includes  the  presumption  that  the 
meeting  of  a  board  of  directors,  at  which  a  given  resolution  was  passed, 
was  regularly  convened."  The  trustee  has  sought  to  establish  that  Mr. 
Griffin  was  not  notified  of  the  Ramapo  meeting  of  March  5,  1903.  There 
is  no  positive  evidence  to  that  effect  assuming  that  the  meeting  was  not  upon 
the  regular  meeting  day  fixed  by  resolution,  which  doed  not  seem  to  the 
master  has  been  established.  The  presumption  of  regularity  has  not  been 
overcome. 

New  York  was  represented  at  this  meeting  by  its  officers,  and  a  quorum 
was  present  The  notes  were  signed  by  the  treasurer  in  accordance  with  the 
by-laws  of  the  company.  As  is  said  In  Cook  on  Stockholders,  $  713a:  "A 
party  dealing  with  a  corporation  Is  not  bound  to  Inquire  whether  prOper 
notice  was  given  of  a  directors*  meeting.'*  The  Supreme  Court  of  the  United 
States,  in  Louisville  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  552,  19  Sup. 
Ct  817,  48  L.  Ed.  1081,  says:  "One  who  takes  from  a  railroad  or  business 
corporation,  in  good  faith  and  without  actual  notice  of  any  inherent  defect, 
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a  negotiable  obligation  issued  by  order  of  the  board  of  directors,  signed  by 
the  president  and  secretary  In  the  name  and  under  the  seal  of  the  corpora- 
tion, and  disclosing  upon  its  fiice  no  want  of  authority,  has  the  right  to  as- 
sume its  validity.  If  the  corporation  could,  by  any  action  of  its  officers  or 
stockholders,  or  both,  have  authorized  the  ex3CUtlon  and  issue  of  the 
obligation."  In  addition  to  the  possession  of  the  notes  properly  executed 
at  the  time  the  stock  was  deliyered  by  Plerson,  representing  the  Manu- 
facturing Company,  to  the  officers  of  the  New  Tork  Car  Wheel  Works,  who 
executed  the  notes  in  controversy,  a  certificate  was  delivered  to  him  by 
the  vice  president  and  secretary  and  treasurer  of  the  New  York  Car  Wheel 
Works,  which  read  as  follows:  "This  is  to  certify  that  at  a  meeting  of 
the  trustees  of  the  New  York  Car  Wheel  Works,  held  at  No.  25  Pine  street. 
New  York  City,  on  the  5th  day  of  March,  1903,  the  following  resolution  was 
unanimously  passed."  Then  followed  the  resolution,  and  the  certificate  was 
signed,  "Attest:  H.  M.  C.  Vedder,  Secretary."  It  is  the  duty  of  the  seci'e- 
tary,  as  provided  by  the  by-laws,  to  keep  the  minutes  of  the  trustees,  and 
to  attend  to  giving  and  serving  of  notices  of  the  company.  It  would  there- 
fore seem  to  follow  that  it  was  within  the  scope  of  the  duties  of  secrefkry  to 
issue  the  certificate  above  set  forth,  and  that  the  company  should  be  bound 
by  the  act  of  its  secretary.  A  like  certificate  was  relied  upon,  for  the  pur- 
pose of  proving  the  regularity  of  a  meeting,  in  Hutchison  v.  Real  Estate 
Co.,  65  S.  C.  45,  48  S.  B.  295.  The  court  said :  "The  signing  of  the  certifi- 
cate was  within  the  scope  of  his  [the  secretary's]  employment,  and,  there- 
fore, even  if  they  were  unauthorized  and  fraudulent  on  the  part  of  the 
secretary,  his  action  was  nevertheless  binding  on  the  corporation." 

As  has  been  previously  said,  however,  the  master  does  not  find  any  evi- 
dence specifically  proving  that  the  meeting  was  not  regularly  called,  and 
therefore  the  burden  of  proving  irregularity,  which  rests  upon  the  objectors, 
has  not  been  removed.  The  minutes  of  the  various  meetings  offered  In 
evidence  disclose  the  fact  that  no  notice  Is  mentioned  in  any  of  such 
minutes.  The  by-laws  of  New  York  require  that  five  days*  notice  of  meeting 
shall  be  mailed.  It  certainly  cannot  be  held  that  such  provision  is  binding, 
where  a  custom  is  shown  of  sending  short  notices,  and  such  custom  is 
shown.  And  it  further  appears  from  the  testimony  of  Bamet,  Smith,  and 
Vedder  that  an  agreement  had  long  existed  between  the  trustees  of  New 
York  that  the  meetings  should  be  held  weekly.  In  any  event  a  quorum  was 
present  and  in  County  Court  v.  B.  &  O.  (C.  C.)  85  Fed.  161,  while 
not  necessary  to  a  decision  In  that  case,  the  court  inclined  to  the  opinion 
that  such  notice  was  not  necessary,  where  a  majority  or  a  quorum  was 
present  In  Edgerly  v.  Emerson,  28  N.  H.  555,  55  Am.  Dec.  207,  the  court 
soys  of  the  above  doctrine:  **This  ruling  is,  in  our  judgment  founded,  not 
only  on  principles  of  common  sense,  but  common  justice." 

It  certainly  Is  a  strange  position  that  the  trustee  of  the  New  York  Car 
Wheel  Works  complains  of  a  lack  of  notice  to  Griffin,  the  president  of  that 
institution,  against  whom  his  efforts  have  been  directed  for  his  management 
of  that  institution  ever  since  the  commencement  of  the  bankruptcy  pro- 
ceedings, and  where  counsel  himself  has  stated,  as  appears  In  the  minutes  at 
l)age  233,  that  Griffin  had  been  deposed  of  all  management  of  the  institu- 
tion. The  counsel  for  the  trustee  bases  this  statement  upon  the  minutes  of 
the  trustees  of  the  New  York  Car  Wheel  Works  at  Buffalo,  November  24, 
1902,  where  the  authority  of  Griffin  as  an  officer  of  the  institution  is  very 
much  curtailed.  The  New  York  Car  Wheel  Works  had  certainly  all  the 
powers  vested  in  like  corporations  by  the  statutes  of  the  state  under  which 
it  was  organized.  Section  40  of  the  stock  corporation  law  (Laws  N.  Y.  1892,  p. 
1834,  c.  688)  specifically  provides  that  any  stock  corporation  may  purchase. 
•  •  •  the  stock  of  any  corporation.  If  the  corporation  whose  stock  is  so 
purchased  is  engaged  In  a  business  similar  to  that  of  such  stock  corpora- 
tion, or  engaged  in  the  manufacture,  use,  or  sale  of  the  property,  or  In  the 
construction  or  operation  of  works  necessary  or  useful  in  the  business  of 
such  stock  corporation,  or  in  which,  or  in  connection  with  which,  the  manu- 
factured articles,  product  or  property  of  such  stock  corporation  are  of  may 
be  used.  An  examination  of  the  certificates  of  Incorporation  of  New  York 
and  Bamape  show  that  they  are  of  such  a  character  that  each  might  pur- 
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cbase  and  bold  under  tbis  proYision  tbe  stock  of  tbe  others  by  Tlrttie  of  the 
similarity  of  their  business. 

The  claim  of  ultra  vires  should  not  prevail  In  the  present  instance,  for  the 
additional  reason  that  the  agreement  of  sale  as  executed  has  been  fully 
performed  by  the  delivery  of  the  certificate  to  the  officers  of  the  New  York 
Car  Wheel  Works.  As  is  said  by  tbe  Supreme  Court  of  the  United  States 
in  Eastern  Building  Association  v.  Williamson,  189  U.  S.  122,  23  Sup.  Ct  527, 
47  L.  Ed.  735.  *'It  is  now  well  settled  that  a  corporation  cannot  avail  itself 
of  the  defense  of  ultra  vires  when  the  contract  has  been  in  good  faith  fully 
performed  by  tbe  other  party,  and  the  corporation  has  had  the  benefit  of  the 
performance  and  of  the  contract  *  *  *  It  may  l>e  that,  while  a  contract 
remains  unexecuted  upon  both  sides,  a  corporation  is  not  estopped  to  say  in 
its  defense  that  it  had  not  the  power  to  make  the  contract  sought  to  be  en- 
forced.  Yet,  when  It  becomes  executed  by  the  other  party,  it  is  estopped 
from  asserting  Its  own  wrong,  and  cannot  be  excused  from  payment  upon  the 
plea  that  the  contract  was  beyond  its  power."  It  has  already  been  seen  that 
by  the  statute  under  which  the  New  ^ork  was  conducting  its  business  this 
transaction  was  not  forbidden.  Therefore  the  notes  should  not  be  invalidat- 
ed where  the  contract  has  been  executed.  As  is  said  in  Waterloo  Organ  Co., 
134  Fed.  343,  67  C.  C.  A.  257,  "Plea  of  ultra  vires  will  not  prevail  in  cases 
where  the  transaction  is  not  forbidden  by  statute,  where  its  effect  will  be 
to  accomplish  a  legal  wrong  or  to  do  injustice,  and  especially  where  contract 
has  been  fully  performed,  and  the  other  party  has  received  tbe  full  benefit  of 
said  performance."  It  cannot  be  found  from  the  evidence  that  the  officers 
of  New  York,  who  owned  the  common  stock  in  the  Ramapo,  were  acting  in 
bad  faith,  and  that  the  subsequent  results,  which  have  not  been  profitable, 
were  sufficient  evidence  of  fraud  or  bad  faith  on  their  part  in  purchasing 
stock  in  the  Ramapo  Car  Wheel  Company  from  the  Manufacturing  Company. 
Missouri  Pacific  v.  Sldell.  67  Fed.  464,  14  C.  C.  A.  477;  Memphis  R.  R,  v. 
Dow  (C.  C.)  19  Fed.  893;  Eastern  Bldg.  Ass'n  v.  Williamson,  189  U.  8.  122, 
23  Sup.  Ct.  627,  47  L.  Ed.  735 ;  Vought  V.  Eastern  Building  Ass'u,  172  N.  Y. 
508,  65  N.  E.  496,  92  Am.  St  Rep.  761. 

It  is  claimed  by  the  trustee  that  J.  Fred  Pierson,  president  of  the  Ramapo 
Manufacturing  Company,  who.  by  virtue  of  the  ownership  of  its  preferred 
stock,  was  tbe  president  of  Ramapo,  wrung,  through  fraud  and  duress,  tbe 
agreement  and  notes  issued  pursuant  thereto  from  Ramapo  and  New  York, 
respectively.  Pierson  was  not  an  officer  of  New  York.  The  fact  that  he  was 
n  member  of  the  board  of  Ramapo  directors,  and  that  tbe  other  members  of 
thnt  board  were  trustees  or  directors  of  New  York,  while  Pierson  was  not 
connected  with  that  boards  is  surely  insufficient  to  establish  that  Pierson 
is  charged  with  such  knowledge  of  the  affairs  of  New  York  as  to  constitute 
a  fiduciary  relation  between  him  and  that  company.  The  evidence  does  not 
ostabllsli  that  Pierson  attended  meetings  of  New  York  which  would  charge 
him  with  knowledge  of  the  affairs  of  that  company.  It  should  be  steadily 
l>orne  in  mind  that  no  officers  of  New  York  were  officers  of  the  Manufactur- 
ing Company,  and  that  the  officers  of  New  York  testify  emphatically  that 
they  were  endeavoring  to  advance  the  best  interests  of  that  concern.  The 
trustees  having  acted  in  good  faith  in  purchasing  the  stock,  the  fact  that 
tbe  deal  did  not  finally  turn  out  successfully  does  not  militate  against  the 
validity  of  the  notes  given  for  the  purchase  price,  and  no  evidence  of  duress 
or  fraud  upon  the  corporation  has  been  submitted  which  would  Justify  the 
nullification  of  the  purchase  of  the  stock;  there  being  sufficient  evidence, 
OS  It  npiJears  to  the  Master,  to  establish  that  the  new  certificate  of  stock  was 
lepnlly  delivered  to  New  York.  The  certificate  for  300  shares  of  preferred 
Steele  of  Ramapo  Issued  to  New  York  is  in  due  form,  and  came  Into  the  pos- 
Kession  of  the  treasurer  of  New  York.  It  was  produced  upon  the  hearing  by 
tbe  trustee  of  New  York  for  surrendec.  So  much  for  the  five  notes  amount- 
ing to  $25,000,  issued  for  the  purchase  of  preferred  stock. 

In  addition  to  the  objections  already  discussed,  and  which  are  overruled 
on  tbe  same  grounds,  tbe  trustee  claims  that  the  four  promissory  notes, 
amounting  in  all  to  $4,359.09,  made  by  Ramapo  and  indorsed  by  New  York, 
cannot  be  enforced  against  the  bankrupt,  for  the  reason  that  New  York  is 
simply  an  accommodation  Indorser.    It  ia  undoubtedly  true  that  a  corpora- 
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tlon  cannot  indorse  for  accommodation.  Such  indorsement,  as  is  said  in 
Morawetz  on  Corporations,  423,  "rest  upon  no  consideration,  and  would  not 
be  valid."  They  wonld  amount  to  a  donation  of  ttie  corporate  funds,  and 
therefore  an  unlawful  diversion.  Were  the  indorsements  upon  which  claim- 
ant relies  as  a  basis  for  this  claim  accommodation  in  a  legal  sense? 

New  Tork  had  by  a  simultaneous  transaction  purchased  the  entire  pre- 
ferred stock  of  Ramapo.  It  was  to  her  interest  in  the  scheme  for  the  con- 
tinuance of  that  corporation  that  the  pressing  indebtedness  of  Ramapo  to 
the  claimant  should  be  secured  and  legal  proceedings  to  dispossess  Ramapo 
averted.  That  result  was  accomplished  by  the  execution  and  indorsement 
of  the  notes  which  are  the  basis  of  the  claim.  The  indorsements  were,  there- 
fore, a  guaranty,  and  not  an  accommodation  in  the  strict  sense  of  the  term. 
They  were  made  for  the  benefit,  as  it  appeared  to  the  corporate  officers,  of 
New  York,  and  not  for  the  accommodation  of  Ramapo.  As  is  said  In  C.  R. 
&  P.  R.  R.  Go.  V.  Howard,  7  Wall.  802,  19  L.  Ed.  117 :  "Private  corporations 
may  borrow  money  or  become  parties  to  negotiable  paper  in  the  transaction 
of  their  legitimate  business,  unless  expressly  prohibited."  In  Tod  v.  Kentucky 
Land  Ck).  (C.  C.)  57  Fed.  47,  the  court  said:  "There  is  no  inherent  want  of 
power  in  a  business  corporation  having  the  power  to  execute  negotiable  pa- 
per to  obligate  itself  as  a  surety  or  guarantor."  An  indorsement  is  certainly 
such  an  obligation,  and  in  the  present  case  the  obligation  was  incurred,  not 
for  the  accommodation  of  Ramapo,  but  in  the  belief,  mistaken  perhaps,  that 
the  interests  of  New  York  were  thus  protected.  This  objection  cannot  there- 
fore be  sustained,  and  both  claims  are  allowed  as  filed. 

An  order  may  be  entered  confirming  the  special  master's  report,  with 
disbursements  to  the  claimant,  Ramapo  Manufacturing  Company,  to  be 
paid  out  of  the  bankrupt's  estate. 


THB  GORDON  GAMPBELLw 
(District  Court,  W.  D.  New  York.    October  21,  1900.) 

1.  Shipping — Gontbaot  op  Aftbieiohtmsnt — ^Timb  of  Pkbfobmanob. 

The  general  rule,  in  the  absence  of  a  clear  agreement,  as  to  when  a 
vessel  for  hire  shall  proceed  from  her  port  of  loading  Is  that  she  Is  to 
deliver  the  goods  carried  or  fulfill  her  engagement  within  a  reasonable 
time. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44,  Gent  Dig.  Shipping,  §|  S99, 
436,  459.] 

2.  Samb — Damagb  to  Gaboo — ^Unsbawobtby  Gondition  of  Vessel. 

Injury  to  a  cargo  of  oats  shipped  from  Ghlcago  to  Buffalo  from  be- 
coming wet  and  heated  between  the  time  It  was  loaded  and  the  time  of 
delivery  (which  was  over  a  month)  owing  to  the  vessel  being  delayed 
for  repairs  after  loading,  held,  under  the  evidence,  to  have  been  due  to 
her  having  been  unseaworthy  and  not  In  good  condition  for  the  carriage 
of  such  cargo  when  the  voyage  was  begun,  owing  to  her  defective  decks 
and  tiie  careless  handling  of  the  pump  during  her  detention,  by  reason 
of  which  water  leaked  through  into  the  hold. 

In  Admiralty.    Suit  for  damage  to  cargo. 

Harvey  L.  Brown,  for  libelant. 

William  F.  Carroll  and  Crangle  &  Burke,  for  respondent 

HAZEL,  District  Judge,  This  is  a  proceeding  in  rem  against  the 
steamer  Gordon  Campbell  to  recover  damages  to  a  cargo  of  clipped 
white  oats,  shipped  by  libelants  in  good  condition  at  the  port  of  Chicago, 
111.  to  Buffalo,  N.  Y.    The  elicited  facts  support  the  conclusion  that  the 
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owners  of  the  cargo  have  shown  by  preponderating  evidence  that  the 
carrying  vessel  the  Gordon  Campbell  was  in  fault,  in  that  it  was  not 
in  a  reasonably  fit  condition  at  the  time  of  sailing,  and,  in  consequence, 
her  cargo  of  80,000  bushels  of  oats,  or  a  substantial  part  thereof,  be- 
came heated  or  sweat-damaged.  The  charter,  which  was  in  writing, 
was  made  with  the  master  of  the  steamship,  and  subsequently  was  rati- 
fied by  the  owner.  It  was  a  contract  of  affreightment,  by  which  the 
vessel,  in  terms,  became  obligated  to  deliver  the  cargo  in  good  condi- 
tion, according  to  the  reasonable  import  of  the  bill  of  lading.  The 
words  contained  in  the  contract  declaring  that  the  steamer  was  "bound 
for  Buffalo"  if  unexplained  would  seem  to  imply  a  readiness  on  the 
part  of  the  vessel,  wind  and  weather  permitting,  to  immediately  proceed 
on  her  voyage,  and,  under  ordinary  circumstances,  the  presumption 
would  follow  that  at  the  time  of  the  charter  the  vessel  was  prepared 
for  sailing.  A  parol  arrangement,  however,  by  which  it  was  plainly 
understood  that  the  steamer  was  not  completely  fitted  or  prepared  for 
sailing,  in  that  she  needed  repairs  to  her  machinery  and  boiler,  and  ac- 
cordingly would  be  unable  to  begin  her  trip  until  the  end  of  six  or  seven 
days,  was  concededly  a  part  of  the  sailing  contract.  Such  evidenced  ar- 
rangement undoubtedly  qualified  the  contract,  and  was  a  part  thereof. 
Although  the  charter  was  dated  on  April  11,  1903,  the  Gordon  Camp- 
bell did  not  finish  repairing  and  get  ready  to  sail  for  more  than  a  month. 
She  was  loaded  on  April  12th,  and  began  her  voyage  on  May  10th,  ar- 
riving at  her  destination  on  May  15, 1903.  The  delay  was  owing  to  the 
time  necessarily  spent  after  loading  in  fitting  or  preparing  the  vessel 
for  the  trip.  The  general  rule,  in  the  absence  of  a  clear  intention  as  to 
when  a  vessel  for  hire  shall  proceed  from  the  port  of  loading,  is  that 
she  is  to  deliver  the  goods  carried  or  fulfill  her  engagement  with  ordi- 
nary promptitude  and  within  a  reasonable  time.  What  constitutes  a 
"reasonable  time"  is  often  difficult  of  ascertainment,  but  the  principle 
is  well  settled,  and  needs  no  citation  of  authorities,  that  the  conditions 
and  attendant  circumstances  are  controlling.  The  bill  of  lading  in  evi- 
dence does  not  indicate  the  time  when  the  cargo  was  to  have  been  de- 
livered to  the  consignees,  nor  when  the  vessel  should  load  or  depart  up- 
on her  voyage;  nevertheless,  the  owner  obligated  himself,  as  already 
stated,  to  deliver  the  cargo  with  ordinary  dispatch.  If,  after  making  the 
contract  and  loading  the  vessel,  the  owner,  on  account  of  unforeseen  dif- 
ficulties, should  be  unable  to  depart  within  a  reasonable  time,  as  he  an- 
ticipated, it  is  his  duty  to  notify  the  shippers,  and  either  obtain  a  modi- 
fication of  the  contract,  or  reship  the  goods,  to  the  end  that  the  agree- 
ment would  be  fulfilled  with  the  least  possible  delay  and  injury.  Broad- 
well  V.  Butler,  Fed.  Cas.  No.  1,910 ;  Davison  v.  Von  Lingen,  113  U.  S. 
40,  6  Sup.  Ct.  346,  28  L.  Ed.  885;  The  Alice  (D.  C.)  12  Fed.  496. 

Libelants  contend  that  the  facts  indicate  that  the  stipulated  time  of 
sailing  was  in  five  or  six  days  after  making  the  charter,  and  that  such 
term  was  a  condition  precedent.  The  respondent  claims,  on  the  other 
hand,  that  the  charterers  had  ample  notice  that  the  vessel  required  re- 
pairs to  her  machinery  and  boilers  and  other  preparations  for  her  de- 
parture.   The  exact  length  of  time  that  it  would  take  to  finish  such  re- 
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pairs  and  fittings  was  not  discussed.  The  record  shows  that,  about  two 
weeks  after  the  vessel  was  chartered,  and  after  she  was  loaded  with  the 
merchandise  in  question,  the  agent  of  the  shippers  inspected  the  cargo. 
It  may  be  presumed,  I  think,  that  he  had  knowledge  of  the  cause  of  her 
detention.  An  element  of  indefiniteness  and  uncertainty  is  apparent 
from  the  evidence,  as  a  whole,  as  to  the  exact  time  which  would  elapse 
before  the  steamship  could  begin  the  trip;  therefore,  the  surrounding 
circumstances  were  not  such  as  to  warrant  the  conclusion  that  time  was 
of  the  essence  of  the  contract.  But  this  question  is  unimportant,  for  de- 
murrage in  consequence  of  the  detention  is  not  claimed.  Consideration 
of  the  question  of  the  vessel's  delay  is  urged  simply  as  bearing  upon  the 
asserted  negligence  and  want  of  care  in  transportation. 

This  brings  me  to  the  next  question,  namely,  whether  the  vessel  at  the 
beginning  of  the  trip  was  unseaworthy  in  structure  for  the  carriage  of 
the  cargo.  Although  the  respondent  claims  that  it  rained  or  drizzled  at 
different  times  during  the  loading  of  the  vessel,  I  am  satisfied  by  the 
proofs  that  the  grain  when  stowed  was  in  a  reasonably  fair  condition, 
and  that  no  injurious  moisture  got  into  the  cargo  at  such  time.  It  is  un- 
disputed that,  on  the  arrival  of  the  steamship  at  the  place  of  unloading, 
about  2,229  bushels  of  oats,  extending  along  the  lower  hold  from  the 
pump  box  near  the  fore  bulkhead  to  3ie  aft  bulkhead  near  the  engine 
room,  and  a  quantity  of  oats  aft  in  the  fantail,  were  wet  and  in  a  caked 
condition.  Neither  is  it  controverted  that  a  considerable  quantity  of 
grain  underneath  the  hatches  was  warm  or  heated.  The  respondent 
chiefly  relies  upon  the  showing  that  the  vessel  was  loaded  in  rainy, 
damp,  or  foggy  weather,  and  that  the  cargo  in  consequence  became  heat- 
ed, and  not,  as  claimed,  because  of  unseaworthiness.  This  reliance, 
however,  is  not  supported  by  -the  evidence. 

Upon  the  question  of  the  unseaworthiness  of  the  vessel,  it  appears  that 
the  deck  near  the  windlass  bulkhead  was  decayed  and  the  oakum  yield- 
ing. The  pump  was  located  on  the  main  deck,  near  the  windlass  room, 
and  the  supply  pipe  reached  to  the  keelson  or  to  the  bilge.  The  evi- 
dence indicates  that,  whenever  the  pump  was  used,  the  water  which  had 
collected  in  the  bilges  was  spilt  upon  the  leaky  deck.  During  a  part 
of  the  time  that  the  ship  was  detained,  a  spout  or  trough  six  inches  wide, 
made  of  wood,  was  used  to  conduct  the  water  to  the  scuppers.  This 
trough,  however,  was  inadequate  to  carry  the  quantity  of  water  pumped, 
for  the  evidence  is  open  to  the  inference  that  the  water  splashed  over  the 
edges  and  leaked  through  the  deck  upon  the  cargo  in  the  lower  hold. 
When  the  trough  was  not  used,  the  water  was  pumped  upon  the  deck, 
and,  as  a  large  quantity  of  water  collected  in  the  bilges,  it  was  necessary 
to  frequently  resort  to  the  pump.  An  examination  of  the  vessel  was 
made  by  libelant's  witness  Clark  immediately  upon  her  arrival  at  Buf- 
.falo  and  before  unloading.  He  testified  that  there  was  a  continuous 
streak  of  wet  or  caked  grain  in  the  main  hold  at  the  bottom,  extending 
about  120  feet  from  the  fore  bulkhead  to  the  aft  bulkhead  near  the 
engine  room;  that  at  the  aft  bulkhead,  in  the  bottom  of  the  vessel,  he  ob- 
served water  from  bilge  to  bilge,  and  that. damage  to  the  cargo  in  differ- 
ent places,  on  account  of  water  and  heating,  was  plainly  perceivable. 
Other  testimony  in  corroboration  of  this  witness  was  given  by  libelants. 
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The  other  particulars  of  unseaworthiness  claimed  relate  to  the  defective 
deck  in  the  tiller  room  near  the  ice  box,  through  which  water  is  also 
claimed  to  have  leaked  on  the  cargo.  The  testimony  is  conflicting  as 
to  the  source  of  the  water.  Sc»ne  of  the  witnesses  for  respondent  sug- 
gested that  the  water  which  damaged  the  grain  was  not  that  which  was 
pumped  from  the  bilges,  but  that  when  the  vessel  was  unloaded  she  list- 
ed, causing  the  water  in  the  bilges  to  run  through  the  ceiling  near  the 
limbers,  and  thence  into  the  cargo.  The  improbability  of  this  statement, 
however,  is  quite  apparent,  for  the  heated  condition  of  the  cargo  un- 
doubtedly was  induced  by  moisture  from  external  causes  other  than  rain, 
existing  for  a  considerable  time  before  the  vessel  was  unloaded.  Such 
a  presumption  is  warranted  from  the  caked  and  heated  appearance  of 
the  cargo  and  from  the  defective  decks  and  careless  use  of  the  pump, 
together  with  the  delay  in  proceeding  on  the  voyage,  which  enabled  the 
moisture  to  permeate  the  cargo,  in  consequence  of  which  it  became 
heated.  That  water  percolated  through  the  grain  on  different  occasions 
before  the  grain  was  unloaded  is  undeniable.  Under  the  circumstances, 
the  rule  of  law  applies  that  a  vessel  is  unseaworthy  unless  she  is  struc- 
turally fit  and  properly  equipped  to  safely  and  securely -carry  the  cargo 
she  has  undertaken  to  transport.  The  burden  of  proof  was  on  the 
respondent  to  show  the  seaworthiness  of  the  vessel  and  that  she  was  in 
good  condition  at  the  beginning  of  the  voyage.  This  he  has  not  done. 
He  has  not  explained  the  heated  condition  of  the  cargo  on  its  arrival  at 
the  port  of  unloading,  and,  as  it  was  received  in  good  condition,  the  car- 
rying vessel  must  be  held  responsible.  Ins.  Co.  of  North  America  v. 
North  German  Lloyd  Co.  (D.  C.)  106  Fed.  973;  The  Edwin  I.  Morri- 
son, 153  U.  S.  199,  14  Sup.  Ct.  823,  38  L.  Ed.  688;  The  Caledonia  (C 
C.)  43  Fed.  681 ;  The  Patria  (D.  C.)  125  Fed.  425. 

The  stipulation  in  evidence  shows  that  2,229  bushels  of  grain  were  in 
such  damaged  condition  as  to  render  elevating  the  same  impracticable. 
The  libelants  having  refused  to  pay  the  freight,  the  damaged  grain  was 
sold,  and  the  proceeds  of  the  sale  paid  to  the  respondent.  Such  adjust- 
ment of  freight,  of  course,  does  not  affect  the  question  of  depreciation 
of  the  value  of  the  balance  of  the  cargo  from  heating. 

Consideration  of  all  the  evidence  induces  the  conclusion  already  inti- 
mated that  the  libelants  are  entitled  to  a  decree.  As  no  evidence  was 
given  of  the  sound  value  of  the  heated  grain,  or  of  the  actual  amount  of 
the  damages  claimed  to  have  been  sustained,  an  order  may  be  entered, 
with  costs,  referring  the  case  to  the  clerk  to  assess  such  damages.  So 
ordered. 
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VOM  BAUR  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    June  1.  1906.) 

No.  3.640. 

Customs  Duties — Classification — FEATiiEBSTrrcH  Bbaids. 

Featberstitcli  braids,  so  called,  which  are  not  produced  by  braiding,  but 
by  a  process  of  weaving,  but  which  are  known  commercially  as  braids,  are 
within  the  provision  for  •*braids"  in  paragraph  330,  Schedule  J,  §  1,  c.  11, 
Tariff  Act  July  24,  1897,  30  Stat  181  [U.  S.  Comp.  St  1901,  p.  1662]. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  here  reviewed,  which  is  known  as  G.  A.  5,744,  T.  D. 
25,480,  affirmed  the  assessment  of  duty  by  the  collector  of  customs  at 
the  port  of  New  York  on  merchandise  imported  by  C.  M.  Vom  Baur. 
The  opinion  filed  by  the  Board  of  General  Appraisers  reads  as  fol- 
lows : 

HOWELL,  General  Appraiser.  The  goods  covered  by  the  protests  are 
described  in  the  Invoices  as  "featherstitch  braids."  They  consist  of  articlesi 
ranging  variously  from  about  one-fourth  to  one-half  of  an  inch  in  width,  loom 
woven,  of  white  or  colored  threads  throughout,  or  of  mixed  white  and  vari- 
ously colored  threads,  of  cotton  or  other  vegetable  fiber,  and  ornamented  with 
raised  figures  in  various  designs,  "herringbone*'  and  others,  some  of  which 
have  plain  and  others  scalloped  or  looped  edges.  They  were  retum)Bd  by 
the  appraiser  as  "cotton  braids,"  and  were  assessed  with  duty  by  the  col- 
lector at  the  rate  of  60  per  cent  ad  valorem  under  paragraph  839,  Schedule 
J,  §  1,  c.  11,  Tariff  Act  July  24,  1897,  30  Stat  181  [U.  S.  Comp.  St  1901,  p. 
1662],  the  pertinent  provision  of  which  is  as  follows:  "Embroideries  and 
all  trimmings.  Including  braids,  edgings,  insertlngs,  flouncings.  galloons,  gor- 
Ings,  and  bands,  •  •  •  composed  wholly  or  in  chief  value  of  flax,  cot- 
ton or  other  vegetable  fiber,  and  not  elsewhere  specially  provided  for  in  this 
act" 

Various  claims  are  made  in  the  protests,  but  the  one  relied  upon  by  coun- 
sel for  the  Importer  is  that  the  articles  are  dutiable  at  the  rate  of  45  per 
cent  ad  valorem  under  paragraph  320,  Schedule  I,  30  Stat.  179  [U.  S.  Comp. 
St  1901,  p.  1661],  as  "bindings,"  or  as  "tapes  •  •  •  made  of  cotton  or  other 
vegetable  fiber."  In  G.  A.  4,326,  T.  D.  20,515,  and  G.  A.  4,929,  T.  D.  23,703, 
the  Board  held  that  featherstitch  braids  were  dutiable  under  paragraph  339, 
as  assessed  in  this  case.  On  appeal  from  the  latter  decision,  the  Circuit  Court 
for  the  Southern  District  of  New  York  in  Steinhardt  v.  U.  S.  (O.  C.)  121  Fed. 
442,  reversed  the  decision  of  the  Board ;  the  opinion  of  the  court  (Wheeler,  J.) 
being  in  part  as  follows:  "The  articles  in  question  appear  to  be  narrow, 
woven  tapes  of  cotton,  used  largely  for  covering  the  seams  of  underwear 
and  waists.  The  Standard  Dictionary  gives  one  definition  of  a  "braid"  as  "a 
narrow,  fiat  tape  or  woven  strip  for  binding  the  edges  of  fabrics,  or  for 
ornamenting  them."  If  these  articles  are  braids  within  this  or  a  like  def- 
inition, they  are  also  bindings  or  tapes  within  paragraph  320,  and,  being 
provided  for  there,  are  otherwise  provided  for  than  in  339."  The  government 
did  not  appeal  from  that  decision,  but  limited  its  acquiescence  In  that  ruling 
to  the  particular  case  (T.  D.  24,269),  and  has  brought  forward  this  case  for 
the  purpose  of  showing  that  the  articles  are  commercially  known  as  braids, 
and  were  so  commercially  known  at  and  prior  to  the  passage  of  the  tariff 
act  of  July  24,  1897,  and  therefore  dutiable  under  paragraph  839.  Counsel 
for  the  importer  contends  in  his  brief  that  there  is  no  definite,  general,  and 
uniform  trade  designation  of  these  articles  by  the  name  of  "braids";  that 
tbe  name  "binding"  and  '*tapes"  is  employed  to  designate  these  goods.  Just 
as  is  the  name  "featherstitch  braids" ;  that  they  are  In  fact  tapes,  having  been 
produced  by  weaving,  instead  of  being  branded ;  and  that  they  are  not  within 
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the  language  of  paragraph  339,  or,  If  primarily  within  its  scope,  they  are 
prevented  from  remaining  there  because  they  are  "elsewhere  specially  pro- 
vided for"  in  the  act. 

We  think  that,  in  determining  the  proper  classification  of  these  goods,  the 
fact  that  they  are  produced  by  weaving,  instead  of  being  braided,  is  quite 
immaterial;  for  the  commercial  designation  must  control  as  against  the 
method  of  fabrication.  In  the  case  of  In  re  Dieckerhoff  (G.  G.)  54  Fed.  161, 
involving  featherstitch  braids  similar  to  these  here  in  question,  the  gov- 
ernment took  the  position  that  braids  must  be  braided;  but  this  contention 
was  overruled  by  the  court,  and  the  commercial  designation  accepted.  In 
the  case  of  U.  S,  v.  Wright  &  Young  (C  C.)  reported  in  T.  D.  13,707,  the 
Circuit  Court  decided  that  goods  commercially  known  as  "tapes"  were  not 
dutiable  as  "braids,"  although  made  by  being  braided.  So,  in  the  case  of 
Field  V.  U.  S.  (O.  C.)  60  Fed.  908,  affirmed  In  U.  S.  v.  Field,  64  Fed.  367,  4 
G.  C  A.  371,  it  was  held  that  the  method  of  manufacture  was  ineffective  as 
against  a  commercial  designation.  The  goods  in  that  case  were  made  on  a 
lace  machine,  and  had  the  substantial  characteristics  of  laces,  but,  not  being 
known  commercially  as  laces,  were  held  not  to  be  dutiable  as  such.  So,  too, 
in  the  case  of  Wolff  v.  U.  S.  (C.  G.)  116  Fed.  1023.  it  was  recently  decided 
that  articles  commercially  known  as  tapes  were  dutiable  as  such,  without 
any  reference  to  the  method  of  fabrication;  this  evidently  being  regarded 
by  the  court  as  immaterial. 

Two  questions,  then,  remain  for  determination:  First  Were  these  goods 
known  in  the  trade  and  commerce  of  this  country,  at  and  immediately  prior 
to  July  24,  1897,  as  "braids"?  Second.  If  the  goods  were  commercially 
known  as  braids  at  and  Immediately  prior  to  July  24,  1897,  are  they  dutiable 
under  paragraph  839? 

Fourteen  witnesses,  including  the  importer  were  examined  in  this  case, 
and  the  testimony  taken  in  the  Steinhardt  Case,  supra,  where  seven  wit- 
nesses testified,  four  of  them  being  the  same  witnesses  who  appeared  before 
the  Board  in  the  case  at  bar,  was  made  a  part  of  this  record.  All  of  the 
witnesses  testified  that  one  of  the  terms  under  which  these  goods  were  known 
is  "featherstitch  braids,"  but  some  of  them  testified  that  they  were  also 
known  under  various  other  names,  such  as  "finishing  tape,"  "herringbone 
webbing,"  "seam  binding,"  "cotton  binding,"  "binding  tape,**  "herringbone 
binding,"  "finishing  braid,"  "finishing  binding."  "webbing,"  "web,"  "seam 
coverings,"  "seam  tape,"  "herringbone,"  and  "featherstitch  binding."  The 
goods  are  labeled  "featherstitch  braids,"  as  shown  by  the  several  exhibits 
introduced  in  evidence.  Seven  of  the  witnesses  produced  samples  of  the  im- 
portations made  by  the  firms  with  which  they  were  connected,  and  with  one 
exception  they  were  labeled  "featherstitch  braids."  We  think  the  testimony 
of  the  witnesses,  when  carefully  examined,  shows  that  the  articles  are  com- 
mercially known  as  "featherstitch  braids,"  and  that  they  have  been  so  known 
since  1890. 

Mr.  Vom  Baur,  the  importer  in  this  case,  testified  In  part  as  follows: 
"Q.  During  all  the  time  you  have  known  of  these  goods,  please  state  by  what 
name  or  names  they  have  been  designated  in  trade  in  this  country.  A.  In 
this  country  they  have  been  named  'featherstitch  braids,*  as  finishing  tape, 
herringbone  webbing,  as  seam  binding;  that  is  about  all.  Q.  And  do  you 
9ay  that  any  one  of  those  names  would,  at  all  times  during  which  you  liave 
dealt  in  these  goods,  have  designated  them  commercially?  A.  Yes,  sir.  Q. 
How  can  the  General  Appraisers,  in  passing  upon  these  protests.  Identify  the 
goods  of  this  character  on  your  invoices?  A.  As  featherstitch  braids.  Q. 
That  is  the  usual  way  in  which  they  are  Invoiced?  A.  The  usual  way.  Q. 
You  mean  Invoiced  from  abroad?  A.  Yes,  sir.  Q.  And  it  is  the  usual  way 
in  which  you  bill  goods  to  this  country  when  you  sell  them  here?  A.  Usually. 
Q.  As  far  as  you  know,  it  is  the  usual  way  in  which  they  are  sold  and 
bougk^t  in  the  retail  trade?  A.  Well,  they  are  bought  under  different  in- 
quiries, as  I  stated.  Q.  But  I  am  talking  about  the  usual  word,  the  one  that 
is  most  commonly  employed?  A.  Yes,'  sir.  Q.  In  other  words,  the  term 
'featherstitch  braids*  expresses  a  little  more  nearly  and  exactly  tban  any 
other  of  the  terms  you  have  given  us  tills  particular  class  of  goods,  does  it 
hot?    Yes,  sir." 
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Mr.  Tom  Banr  was  a  witness  in  tbe  Steinhardt  Case,  supra,  and  a  portion 
of  his  testimony  in  that  CHse  is  as  follows:  **Q.  How  do  you  buy  and  sell 
generally  in  your  wholesale  trade;  under  what  name?  A.  Featherstiteb 
braid.  Q.  That  is  the  general  name?  A.  Yes,  sir.  Mr.  Frank  E.  Stodcum* 
a  buyer  for  the  firm  of  George  BoiiEfeldt  &  Co.,  importers,  testified  in  part 
as  follows :  "Q.  'Featherstitch  braids'.  Is  one  of  the  namee  under  which  th^ 
are  known  commercially?  A.  That's  about  the  idea.  Q.  Whether  or  not 
it  is  true,  when  you  sell  these  goods,  they  are  known  generally  as  'feather- 
stitch braids'?  A.  They  are  known  as  such,  but  we  bill  them  as  bindings. 
Q.  Do  you  ever  bill  them  as  featherstitch  braids?  A.  Well,  occasionally. 
However,  the  label  may  read —  Q.  Whether  or  not  it  is  true  that,  generally 
speaking,  you  bill  them  as  featherstitch  braids?  A.  Rather.  Q.  How  long 
have  you  been  handling,  with  one  firm  or  another,  this  particular  line  of 
goods?  A.  For  probably  eight  or  ten  years.  Q.  During  that  time  has  their 
commercial  name  been  the  same?  A.  Yes,  sir.  Q.  Referring  to  the  label  on 
the  goods  which  you  hold  in  your  hand  there,  is  it  true  that  that  label  stays 
with  the  goods  until  they  get  into  the  hands  of  the  retail  dealer?    A.  Yes,  sir." 

Daniel  Weiller,  of  the  firm  of  Weiller  &  Sons,  importers,  who  was  also  a  wit- 
ness in  the  Steinhardt  Case,  was  asked :  ''Q.  Is  there  an  article  commercially 
known  as  'featherstitch  braids?  A.  Yes,  sir.  Q.  You  handle  such  an  article? 
A.  Yes,  sir.  Q.  Have  been  during  the  time  you  haye^  been  in  business? 
in  this  manner?  A.  Yes,  sir.  Q.  That  is,  as  featherstitch  braids?  A.  Yes, 
sir.  Q.  That  is  the  name  they  are  usually  sold  by?  A.  Well,  one  of  the 
names.  Q.  That  is  the  name  they  are  usually  sold  by,  I  mean?  A.  They  are 
sometimes  sold  by  that  name.  Q.  Do  you  say  that  is  not  the  name  they  are 
usually  sold  by,  then?  A.  Well,  yes;  it  is  the  name.  Q.  Do  you  know  of 
a  name  which  expresses  more  exactly  this  class  of  articles  than  the  term 
'featherstitch  braids'?  A.  No,  sir.  Q.  You  have  been  dealing  in  these,  you 
say,  for  20  years?  A.  Yes,  sir.  Q.  During  that  time  has  the  commercial 
name  changed,  or  has  it  been  the  same,  do  you  say?    A.  The  same.*' 

Mr.  Adolph  Kellar,  customhouse  clerk  for  the  firm  of  Dleckerhoff,  Raff- 
loer  &  Co..  testified  that  he  was  familiar  with  this  class  of  goods,  and  he  was 
asked:  **Q.  Do  you  know  of  any  other  tenn  which  describes  this  class  of 
goods  any  more  exactly  than  'featherstitch  braids'?  A.  I  think  the  term 
'seam  binding*  is  used  just  as  frequently  for  this  class  of  goods  as  the  term 
'featherstitch  braids.'  Q.  I  don't  think  you  quite  understood  the  question. 
Do  you  know  of  any  other  term  which  describes  this  class  of  goods  any  more 
exactly  than  'featherstitch  braids'?  A.  'Seam  binding.'  Q.  Do  you  think 
that  describes  it  more  exactly?  A.  More  explicit;  I  would  call  it  web  finish- 
ing tape.  Q.  Is  that  term  usually  employed?  A.  No;  it  is  not  usually  em- 
ployed. Is  there  any  term  more  usually  employed  than  the  term  'feather- 
stitch braid,'  that  you  know  of?  A.  No;  that  is,  'featherstitch  braid'  is 
really  a  foreign  name.  When  these  goods  were  first  made  and  brought  to 
this  country,  they  were  known  as  finishing  tape.  'Featherstitch  braid'  was 
given  by  the  foreign  manufacturers  afterwards." 

Mr.  Ainsworth  J.  Hague,  of  A.  J.  Hague  &  Co.,  importers,  testified  that  the 
goods  were  known  as  "featherstitch  braids,"  as  "webbing,"  as  "web,"  and 
as  "bindings." 

Mr.  Morris  Steinhardt,  buyer  for  A.  Steinhardt  &  Bro.,  testified  in  both 
cases.  His  testimony  in  the  case  in  court  was  in  part  as  follows :  "Q.  Under 
what  trade-name  has  this  been  bought  and  sold  since  you  have  been  familiar 
with  them?  A.  They  are  both  bought  as  seam  bindings,  and  they  are  bought 
as  featherstitch  braids  and  herringbone.  Those  are  about  the  principal 
names.  Q.  Buy  and  sell  them  under  those  names?  A.  Bought  and  sold  un- 
der those  names."  And  in  this  case  he  was  asked:  "Q.  Please  state  each 
and  every  name  which,  in  the  usage  of  the  trade  in  this  country  prior  to 
1897,  was  employed  to  designate  these  goods?  A.  Seam  binding,  seam  cov- 
erings, seam  tape,  herringbone,  and  featherstitch  braid." 

The  testimony  of  Philip  J.  Krackehl,  assistant  buyer  and  manager  of  the 
notion  department  of  Mills  &  Gibb,  who  also  testified  in  the  Steinhardt  Case, 
is  In  part  as  follows :  "Q.  Do  you  know  of  any  term  which  describes  these 
goods  more  ipedflcally  than  the  term  'featherstitch  braidsr    No^  sir;  I  do 
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not.  Q.  Now,  has  the  commercial  designation  or  designations  of  this  article 
(Exhibit  O)  changed  during  the  time  yon  have  been  familiar  with  it?  A.  No, 
sir ;  not  that  I  know  of." 

Mr.  Joseph  A.  Flaherty,  of  Joseph  A.  Flaherty  &  Sons,  mannfactnrers  of 
wearing  apparel,  testified  that  he  liad  been  buying  and  nsing  these  goods  for 
12  years,  and  in  his  dealings  with  both  importers  and  mannfactnrers  no  other 
name  than  "featherstitch  braid"  had  been  employed.  He  has  never  even  heard 
them  called  ''finishing  tapes"  nor  "seum  binding,"  bnt  has  heard  them  callen 
"herringbone  braid." 

Mr.  Martin  Roman,  buyer  for  the  Siegel-Cooper  Company,  testified  in  part 
as  follows:  "Q.  In  your  dealings  with  wholesale  houses,  importers,  or  Job- 
bers— ^people  from  whom  you  buy — what  did  you  call  these  articles  at  and 
prior  to  July  24,  1697?  A.  We  called  them  herringbone  at  that  time.  Q. 
Then  that  seemed  to  be  the  earlier  name?  A.  Than  featherstitch  braids. 
Q.  Anything  else  that  jou  remember?  A.  They  were  called  seam  bindings, 
seam  coverings,  finishing  braids.  Q.  What  was  the  most  usual  term  you 
used  in  orders  in  buying  these?  A.  Featherstitch  braids.  Q.  Was  the  term 
'herringbone  trimming'  a  term  in  general  use  at  that  time?  A.  I  don't  think 
we  ordered  them  as  such.  Q.  Was  the  term  'seam  binding*  a  general  term 
as  applied  to  thes^  articles?  A.  I  do  not  think.  In  ordering  them.  Q.  Ton 
seem  to  imply  that  it  was  a  term  used  in  some  other  way.  In  what  way 
would  the  term  'seam  binding*  be  used,  or  by  whom?  A.  Well,  it  is  used 
largely  by  our  consumers.  Dealing  with  a  consumer,  we  often  get  generally 
their  usage.  Q.  Please  state  again  what  was  the  term  used  in  your  dealings 
with  the  wholesale  trade  or  jobbing  trade,  or  importers,  carefully  excluding 
retail  customers.  A.  Featherstitch  braids.  Q.  Any  other  term — ^now  still 
with  the  wholesale  people  only?  A.  I  think  that  was  the  most  general.  I 
think  that  was  general." 

Mr.  John  Edwards,  a  buyer  for  the  Simpson-Criiwford  Company,  testified 
that  he  had  been  handling  these  goods  for  17  years,  and  that  the  only  names 
he  had  ever  heard  applied  to  them  were  "featherstitch  braid"  and  "herring- 
bone trimming." 

Mr.  Frederick  Mossbach,  connected  with  the  firm  of  Bloom ingdale  Bros., 
testified  in  part  as  follows :  "Q.  How  long  have  you  been  dealing  in  articles 
like  these  samples?  A.  About  18  years.  Q.  Have  you  bought  them  in  New 
York?  A.  We  bought  some,  and  we  imported  some  ourselves,  but  recently 
we  haven't  imported  any.  Q.  You  bought  them  from  importers  and  whole- 
sale dealers,  have  you?  A.  Yes,  in  the  last  10  or  12  years.  Q.  Did  you  buy 
any  from  importers  and  wholesale  dealers  prior  to  July  24,  1897?  A.  Yes, 
sir.  Q.  At  that  date,  and  before  that,  and  In  dealings  with  wholesale  dealers 
only,  what  was  the  name  or  names  generally  applied  to  articles  like  that? 
A.  Featherstitch  braid  and  herringbone  braid.  Q.  Is  that  all?  A.  That  if 
all  that  I  remember.  Q.  Will  you  give  us  the  names  of  some  people  you 
bought  those  from  prior  to  1897?  A.  C.  M.  Vom  Baur,  B.  Ullmann  &  Co., 
Dleckerhoff,  Rafiloer  ft  Co.,  Edelhoff  &  Rinke,  A.  J.  Hague  &  Co.  and  Drey- 
fuss,  Weyler  &  Co.,  and  there  may  be  one  or  two  others  that  I  can't  re- 
call. Q.  In  your  dealings  with  those  people,  in  orders  sent  to  them,  corre- 
spondence with  them,  if  you  had  any,  what  was  the  name  that  was  used 
as  applied  to  these  goods?  A.  Featherstitch  braid.  Q.  Can  you  state  posi- 
tively that  in  orders  that  you  sent  to  the  houses  you  have  named,  you  called 
for  featherstitch  braid?  A.  I  can.  Q.  Did  you  ever  use  any  other  term  in 
orders?  A.  May  have  called  them  herringbone  braid,  but  not  recently.  Q. 
Did  you  ever  use  any  other  name  than  those  two,  in  order^?    A.  No,  sir." 

Mr.  Charles  8.  King,  general  manager  of  the  Sanford  Narrow  Fabric  Com- 
pany, of  Pawtucket,  R.  I.,  manufacturers  of  featherstitch  braids,  testified 
that  in  his  experience  no  other  name  than  "featherstitch  braid"  had  been 
applied  to  these  goods. 

The  testimony  of  Mr.  Percy  Gardner,  salesman  for  this  company,  is  to  the 
same  effect;  and  it  Is  further  shown  by  the  testimony  of  Mr.  King  and  Mr 
Gardner  that  th^  have  sold  these  goods  to  Weiller  &  Son,  Mills  &  Glbb,  A.  J. 
Hague  &  Co.,  Stelnhardt  &  Bro.,  Dleckerhoff,  RafiSoer  &  Co.  and  others.  Their 
testimony  Is  substantiated  by  letters  admitted  in  evidence,  which  were  written 
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In  the  usual  course  of  business,  wherein  the  goods  are  designated  as  ''fcather- 
stitch  braids.'* 

It  is  also  shown  by  the  testimony  that  prior  to  1897  several  of  the  importing 
Arms,  whose  representatives  have  testified  in  this  case,  when  ordering  goods 
like  these  in  question,  of  the  Sanford  Narrow  Fabric  Company,  directed  that 
they  should  be  labeled  "featherstitch  braids."  It  is  further  shown  that  the 
goods  are  designated  as  "featherstitch  braids"  in  advertisements  in  trade 
papers.  * 

We  have  briefiy  reviewed  the  testimony  of  all  the  witnesses  examined  by 
the  Board,  except  that  of  Mr.  George  J.  Heapby,  buyer  or  notions  for  tbe 
firm  of  Lord  &  Taylor,  whose  testimony  is  of  little  value  because  of  his  limit- 
ed experience  hi  dealing  in  these  articles  prior  to  July  24,  1897.  Three  wit- 
nesses testified  in  the  Steinhardt  Case  who  were  not  called  in  this  case.  They 
were  Mr.  Frank  Ganong,  lace  buyer  for  A.  J.  Hague  &  Co.,  who  testified  that 
the  goods  were  known  under  the  names  "binding"  and  "seam  binding";  Mr. 
John  H.  Council,  of  H.  B.  Claflln  &  Co.,  who  testified  that  the  goods  were 
generally  designated  as  "featherstitch  braid"  or  "seam  bindings";  and  Mr. 
Henry  Kleinschmidt,  salesman  for  Mr.  C.  M.  Vom  Baur,  who  stated  that  the 
goods  were  known  as  '^seam  binding."  as  "featherstitch  braids."  as  "herring- 
bone," and  as  "webbing."  This  examination  of  tbe  testimony  discloses  the 
absence  of  the  use  of  any  general  name  for  these  goods  in  the  trade  except 
'featherstitch  braids."  All  the  witnesses  are  agreed,  however,  that  tbe  goods 
are  known  as  "featherstitch  braids,"  and  we  think  the  other  names  are  sub- 
ordinate to  this  general  trade-name,  and  should  not  be  given  an  "undue  im- 
portance" for  the  purpose  of  changing  the  tariff  classification  of  the  goods. 
In  re  H.  B.  Clafiin  &  Company,  52  Fed.  121,  2  C.  C.  A.  047. 

It  is  important  to  note  that  the  witnesses  testify  that  there  has  been  no 
change  in  the  commercial  designation  of  these  articles  for  the  past  10  to  lo 
years,  for  in  18d2  It  was  proved  by  the  testimony  of  numerous  Importers  tlmt 
these  goods  were  commercially  known  as  "featherstitch  braids,"  and  tlie 
United  States  Circuit  Court  found  them  to  be  so  commercially  known  in  the 
case  of  In  re  Dleckerhoff.  supra.  In  the  statement  of  the  case  as  reported,  we 
find:  •*The  importers  •  •  •  produced  the  testimony  of  a  number  of  tra<l«? 
witnesses  before  the  said  Board,  from  whose  evidence  it  appeared  that  the 
merchandise  was  known  in  trade  and  commerce  at  and  immediately  prior 
to  October  1,  1890,  as  •featherstitch  braids,'  and  that  the  articles  were  not 
known  as  trimmings,'  or  included  within  the  line  of  goods  of  that  character. 
It  also  appeared  that  the  braids  were  sometimes  made  on  looms  and  sometimes 
on  braiding  machines,  but  that  by  far  the  greater  proportion  was  made  on 
looms." 

On  this  record  we  find,  as  matter  of  fact :  (1)  That  the  goods  in  question 
were  generally  known  In  the  wholesale  trade  of  the  United  States,  at  and 
prior  to  July  24,  1897,  as  "featherstitch  braids."  (2)  That  the  term  "feather- 
stitch braids"  was  the  only  general  commercial  name  under  which  the  goods 
were  known  in  the  trade  and  commerce  of  this  country  at  and  immediately 
prior  to  July  24,  1897.  and  that  the  terms  "seam  bindings,"  "finishing  tnpes," 
and  others  are  subordinate  names  which  have  not  been  generally  employed 
to  designate  these  goods.  In  view  of  these  findings,  we  think  the  case  is  dis- 
tinguished from  the  Steinhardt  Case,  supra.  That  case  only  decided  that,  if 
the  articles  were  braids  within  the  lexicographical  definitions,  they  were  also 
bindings  or  tapes,  and  were  therefore  more  specifically  provided  for  in  para- 
graph 339.  There  was  no  satisfactory  testimony  In  the  case  as  to  the  commer- 
cial designation  of  the  articles,  whereas  It  has  now  been  shown  by  competent 
testimony  that  they  are  generally  known  In  the  commerce  of  thfs  country  as 
"braids,"  and  not  as  "tapes"  or  "bindings." 

The  Circuit  Court  of  Appeals,  in  Hiller  v.  U.  S.,  106  Fed.  73,  4.5  C.  C. 
A.  229.  decided  that  cotton  braids  of  all  classes  are  included  within  the  8coi)e 
of  paragraph  339.  The  decision  of  the  court  is  in  part  as  follows :  "A  com- 
parison of  the  provisions  of  the  cotton  schedules  in  the  acts  of  1804  and 
ISOn  in  regard  to  the  classification  of  braids  is,  however,  quite  significant  of 
the  intent  of  Congress.  Paragraph  263  of  the  act  of  1894  (28  Stat  529),  which 
corresponded  to  paragraph  320  of  the  act  of  1897,  imposed  a  duty  of  45  per 
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cent  npon  cords,  bra!ds,  etc.,  tnnde  of  cotton;  but  braids  are  omitted  \t\ 
paragraph  320  of  the  new  act,  which  imposes  the  same  duty.  Paragraph  270: 
of  the  act  of  1894  (28  Stat  530),  which  corresponded  to  paragraph  339  of 
the  new  act  omitted  braids,  which  was  inserted  In  paragraph  339 — ^the  one 
under  consideration.  A  comparison  of  the  two  acts  Indicates  that  Ck>ngresa 
intentionally  took  braids  out  of  the  45  per  cent  paragraph,  where  it  had  been 
in  1894^  and  put  the  article  into  a  paragraph  imposing  the  higher  rate  of 
duty,  and  that  it  intended  to  impose  the  rate  upon  the  articles,  irrespective  of 
the  use  to  which  they  might  be  applied." 

Under  this  decision,  featherstitch  braids,  which  were  held  in  the  Diecker- 
hoff  Case  to  be  dutiable  as  ^braids"  under  the  act  of  1890,  and  which  we  have 
found  were  commercially  known  as  "braids"  at  the  time  of  the  passage  of 
the  act  of  July  24,  1897,  are,  in  our  opinion,  dutiable  as  assessed  under  the 
provisions  of  paragraph  339  of  the  act  of  July  24,  1897.  The  protests  are 
accordingly  overruled,  and  the  decision  of  the  collector  in  each  case  Is  af- 
firmed. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for 
importers. 
Charles  Duane  Baker,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  decision  of  the  Board  of  Gen- 
eral Appraisers  is  affirmed,  on  the  opinion  of  the  Board. 


TIFFANY  T.  LA  PLUMB  CONDENSED  MILK  CO. 

{District  Court,  M.  D.  Pennsylvania.      October  20,  1905.); 

No.  589. 

BANKBUPTCT — COBPOHATION — PRINCIPAL    PlACS    OF    BUSINESS. 

Wbere  a  manufacturing  corporation,  although  maintaining  a  nominal 
office  in  the  state  in  which  it  is  organized,^  has  its  manufactory  and  an 
office  from  which  it  conducts  its  business  within  a  district  in  another 
state,  its  principal  place  of  business  is  in  the  latter  district,  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541,  §  2  (1),  30  Stat  546  [U.  S. 
Comp.  St  1901,  p.  3420],  and  it  is  subject  to  adjudication  as  a  bankrupt 
therein,  although  it  has  ceased  manufacturing  and  is  engaged  in  liquidat- 
ing its  affairs  from  such  principal  office. 

Samk — ^Nature  or  Business — Effect  of  Going  into  Liquidation. 

The  liability  of  a  person,  whether  natural  or  artificial,  to  bankruptcy^ 
is  to  be  Judged  by  the  character  of  the  pursuit  in  which  such  person  was 
engaged  at  the  time  the  debts  due  the  petitioning  creditor  were  incurred^ 
where  he  has  since  changed  from  an  nonexempt  to  an  exempt  pursuit 
As  to  such  debts,  an  individual  does  not  lose  his  previous  character  by 
ceasing  to  carry  on  the  business  in  which  they* were  contracted  and 
turning  to  another  in  which  he  is  not  liable  to  bankruptcy;  and  neither 
does  a  corporation,  by  stopping  business  altogether  and  going  into  liqui- 
dation, voluntary  or  involuntary. 

[Ed.  Note. — What  persons  are  subject  to  bankruptcy  laws,  see  note  to 
MaUoon  Nat  Bank  v.  First  Nat  Bank.  42  C.  a  A.  4.] 

SAlfB-nJUBISDIOTION—CSASINO  TO    DO   BUSINESS  FOB   ObEATEB   PaBT   OF   SiZ 

Months  Next  Preceding  Filing  of  Petition. 

A  pereon  who  contracts  debts  while  engaged  in  a  business  which  makes 
him  liable  to  bankruptcy  is  not  to  be  heard  to  say  that  he  is  not  so 
engaged,  even  though  he  has  in  fact  ceased  to  be  so,  so  long  as  his  debts 
remain  unpaid.  Hence,  where  a  corporation  conducted  a  milk-condensing 
business  up  to  October  6,  1904,  when  its  plant  was  burned,  and  thereafter 
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^d  nothing  except  to  gather  In  Its  assets  and  settle  up  its  affairs,  re- 
taining a  central^offlce  within  its  district  for  the  purpose,  upon  a  petition 
in  bankruptcy  being  filed  against  it  February  2,  1905,  the  court  had  juris- 
diction under  section  2  of  the  bankruptcy  act  (Act  July  1,  1898.  a  541,  80 
Stat  545  [U.  8.  Ck>mp.  St.  1901,  p.  3420])  notwithstanding  the  fact  that 
for  the  greater  part  of  tlie  six  months  next  preceding  the  filing  of  the 
petition  it  was  not  conducting  the  business  for  which  it  was  incorporated, 
but  only  engaged  in  liquidation. 

In  Bankruptcy.  On  exceptions  to  report  of  W.  L.  Hill,  referee, 
•sur  plea  to  the  jurisdiction. 

T.  J.  Davies,  W.  N.  Leach,  and  R.  W.  Rymer,  for  petitioner. 
C.  A.  Van  Wormer,  for  respondent. 

ARCHBALD,  District  Judge.  The  controversy  here  is  one  of 
jurisdiction.  The  respondent,  a  New  Jersey  corporation,  denies  by 
its  plea  that  it  has  had  its  principal  place  of  business  within  the  dis- 
trict for  the  greater  portion  of  six  months  preceding  the  institution  of 
these  proceedings,  as  averred  in  the  petition,  and  as  is  essential ;  there 
being  no  claim  of  residence  or  domicile.  Bankr.  Act  July  1,  1898,  c. 
541,  §  2  (1),  30  Stat.  545  [U.  S.  Comp.  St.  1901,  p.  3420].  The  evi- 
dence shows  that  while  incorporated  under  the  laws  of  New  Jersey — 
and,  in  order  to  comply  with  them,  having  a  nominal  office  at  Camden 
in  that  state — the  company  was  engaged  in  the  business  of  manufac- 
turing and  selling  condensed  milk  at  La  Plume  and  at  Brooklyn,  Pa., 
in  this  district,  from  the  early  part  of  1903  up  to  October  6,  1904, 
when  its  plant  at  the  latter  place  was  destroyed  by  fire;  that  at  the 
other  having  been  sold  the  previous  January.  It  also  had  during  the 
same  period  a  central  office  at  Scranton,  from  which  the  management 
of  the  company  was  directed ;  the  whole  of  its  corporate  business  hav- 
ing been  conducted  in  these  three  places.  The  fire,  however,  broke 
up  what  was  left  of  its  manufacturing  business,  which  was  not  after- 
wards resumed.  But  it  still  retained  its  central  office  at  Scranton,  and 
from  it,  through  its  treasurer  as  its  executive  officer,  with  the  as- 
sistance of  a  regularly  employed  stenographer,  proceeded  to  settle 
up  its  affairs.  An  adjustment  of  the  insurance  was  secured,  amount- 
ing to  some  $14,000,  a  considerable  portion  of  which  was  not  paid 
until  the  latter  part  of  November ;  the  relics  of  the  fire  were  disposed 
of ;  accounts  aggregating  about  $5,000  were  collected  in,  the  money 
received  from  these  several  sources  being  deposited  in  a  local  bank; 
and  sundry  bills  which  were  due  were  compromised  and  paid.  The 
manager  of  the  burned  condensary  was  also  retained  until  the  middle 
of  November,  and  1  man  put  in  charge  of  what  was  left  of  the  property 
for  some  two  months  after  that.  This  was  the  situation  on  February 
2,  1905,  when  the  present  petition  was  filed ;  the  debts  due  to  the  pe- 
titioning creditors  having  been  incurred  in  the  course  of  its  condensing 
business. 

There  can  be  no  question  upon  this  showing  as  to  the  principal  place 
of  business  of  the  company  being  within  the  district,  not  only  for 
the  greater  part,  but  the  whole,  of  the  six  months  necessary  to  give 
jurisdiction.  In  re  Marine  Machine  Co.,  1  Am.  Bankr.  Rep.  421,  91 
Fed.  630;  In  re  Brice,  2  Am.  Bankr.  Rep.  197,  93  Fed.  942;  In  re 
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Elmira  Steel  Co.,  5  Am.  Bankr.  Rep.  484;  Dressel  v.  North  State 
Lumber  Co.,  5  Am.  Bankr.  Rep.  744,  107  Fed.  256 ;  In  re  Mackey,  6 
Am.  Bankr.  Rep.  577,  110  Fed.  355 ;  In  re  Magid-Hope  Silk  Co.,  6 
Am.  Bankr.  Rep.  610, 110  Fed.  352.  The  fact  is  that  (not  counting  the 
nominal  office  at  Camden,  N.  J.)  not  only  the  principal  part,  but  sub- 
stantially the  whole,  of  its  business  was  conducted  here.  It  is  con- 
tended, however,  that  after  October  6th,  the  date  of  the  fire,  it  was 
^ng^ged  in  nothing  but  liquidation,  which  is  not  the  doing  of  business 
within  the  meaning  of  the  law,  the  business  required  to  be  done,  either 
by  a  corporation  or  an  individual,  in  order  to  give  jurisdiction,  be- 
ing none  other  than  that  by  which  either  is  made  liable  to  bankruptcy, 
and  that,  the  respondent  here  having  been  out  of  such  business  for  nearly 
four  months  of  the  six  next  preceding  the  filing  of  the  petition,  the 
court  has  no  jurisdiction  over  it,  and  the  proceedings  cannot  be  main- 
tained. 

The  question  involved  in  this  contention  is  not  altogether  a 
new  one,  although  the  particular  form  which  it  assumes  here  may  be. 
"furt  aijtfir."  as  it  is  said  in  Heylor  v.  Hall,  Palmer,  325  (1619-1629), 
*'(|  G  un  erentCe  trafTfque,  9  tatque  De.Ufept  tnDtttet^  a  apies  Defect  Ton  traHc,  f 
Uuein  U  paid  fand  aCtQ  traDe,  mcB  fur  (on  tfe,  9  Iu]p  conccaleOf  U»  CreDfto?0,  iuuo?c 
eft  Bankrupt  quia  tttK  6 Con  tcaUej  qntur>e»  groiDs"  (It  was  agreed  that  if 
one  engages  in  traffic  and  thereby  becomes  indebted,  and  afterwards 
abandons  his  trade  and  lives  in  the  country  without  any  trade, 
but  upon  his  gains,  and  conceals  it  from  his  creditors,  yet  is  he  a 
bankrupt,  because  he  lives  by  means  of  the  trade  out  of  which  the 
debt  grew).  In  line  with  this,  in  Meggott  v.  Mills,  12  Mod.  159, 
s.  c.  L4.  Raym.  286,  a  person  exercising  the  trade  of  a  victualer,  in 
which  he  was  liable  to  bankruptcy,  contracted  a  debt,  and  subsequently 
quit  the  trade  and  became  an  innkeeper,  after  which  he  committed 
an  act  of  bankruptcy,  and  it  was  held  that,  though  a  man  quit  his 
trade,  he  may  be  bankrupt  for  the  debts  that  he  owed  before.  And  in 
Ex  parte  Bamford,  15  Vesey,  449,  Lord  Eldon  declared  that  a  com- 
mission in  bankruptcy  could  be  sustained  beyond  doubt  by  an  act 
of  bankruptcy  committed  after  retiring  from  trade;  the  debts  con- 
tracted during  trade  remaining  unpaid.  To  the  same  effect  are  Dawe 
V.  Holsworth,  Peake,  64,  Doe  ex  dem.  v.  Hayward,  2  Car.  &  Payne, 
134,  and  Bailie  v.  Grant,  9  Bing.  121 ;  it  being  stated  in  the  latter  case 
by  Tindal,  C.  J.,  that  the  point  was  settled.  It  seems  to  have  been 
carried  one  step  further,  or  at  least  a  new  form  given  to  it,  in  Ex 
parte  Griffiths,  3  De  G.,  M.  &  G.  174,  where  it  was  said  by  Knight 
Bruce,  L.  J. ;  "A  trader,  who,  after  having  become  indebted,  leaves 
off  trade,  is  not  to  be  heard  to  say  to  his  creditor  that  the  trading  has 
been  left  off,  if  a  question  arises  whether  the  debtor  can  or  cannot  be, 
as  a  trader,  mad^  bankrupt."  And  Lord  Alverstone,  C.  J.,  in  Re 
Worsley,  1  K.  B.  (1901)  309,  similarly  declares  that,  so  long  as  a  debt- 
or does  not  pay  the  debts  which  he  contracted  while  engaged  in  trade, 
he  is  to  be  regarded  as  still  so  engaged.  The  doctrine  of  these  cases 
was  adopted  and  applied  in  this  country,  in  Everett  v.  Derby,  5  Law 
Rep.  225,  Fed.  Cas.  No.  4,576,  a  case  arising  under  the  bankruptcy  act 
of  1841.    It  was  tliere  objected  that  the-  respondent  was  not  liable 
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to  bankruptcy,  not  being  at  the  time  of  the  alleged  acts,  nor  at  the 
time  of  the  filing  of  the  petition  a  merchant  actually  using  the  trade 
of  merchandise,  nor  yet  a  retailer,  so  as  to  bring  him  within  the  law. 
But  it  was  held  by  Judge  Ware,  on  the  authority  of  what  was  said 
by  Lord  Eldon  in  Ex  parte  Bamford,  supra,  that  the  proceedings 
should  be  sustained. 

A  case  under  the  present  act,  more  nearly  approaching  to  the  one 
in  hand,  is  to  be  found  in  Re  Luckhardt,  4  Am.  Bankr.  Rep.  307, 101 
Fed.  807.  The  bankrupt  there,  who  was  engaged  in  the  retail  boot 
and  shoe  trade,  abandoned  it  and  went  to  farming ;  and,  a  petition  hav- 
ing been  filed  against  him,  it  was  claimed  that  he  was  exempt.  In 
holding  him  liable,  however,  it  is  said  by  Hook,  J. : 

"The  exemption  from  involuntary  proceedings  in  favor  of  wage  earners 
and  persons  engaged  chiefly  in  farming  or  the  tillage  of  the  soil  is  not  in- 
tended as  a  means  of  escape  for  insolvents,  whose  property  was  acquired  and 
whose  debts  were  incurred  in  other  occupations  recently  engaged  in.  If  the 
right  of  the.  creditors  to  institute  involuntary  proceedings  may  be  thus 
defeated  by  the  debtors  within  the  period  allowed  for  the  commencemenjt  of 
such  proceedings,  it  could  be  defeated  by  a  change  of  occupation  made 
coincldently  with  the  commission  of  an  act  of  bankruptcy,  and  an  Insolvent 
debtor  would  thus  be  permitted  to  dispose  of  a  stock  of  merchandise  or 
other  property,  distribute  the  proceeds  thereof  in  such  manner  as  pleased  him, 
immediately  become  for  the  time  being  a  tiller  of  the  soil,  or  a  wage  earner, 

•  •  •  and  so  avoid  the  operation  of  the  bankruptcy  act  Such  a  result  is 
not  in  accord  with  the  purpose  nor  within  the  spirit  of  the  law.  A  petition 
In  an  involuntary  proceeding  must  be  filed  within  four  months  after  the  com- 
mission of  the  act  of  bankruptcy  relied  on,  and,  if  an  insolvent,  who  is 
engaged  in  an  occupation  which  is  within  the  purview  of  the  law,  has  com- 
mitted an  act  rendering  him  amenable  to  Its  provisions,  and  desires  within 
such  period  to  adopt  one  of  the  callings  favored  by  the  law  and  exempted 
from  its  operation  in  respect  of  involuntary  proceedings,  he  should  not  be 
permitted  to  carry  with  him  the  property  previously  accumulated,  to  the 
defrauding  of  pre-existing  creditors.  The  excepted  occupations  are  not  design- 
as  a  refuge  for  insolvent  debtors,  laden  with  property  and  fleeing  from  other 
callings.  The  right  of  the  creditors  to  proceed  within  the  period  limited  after 
the  commission  of  an  act  of  bankruptcy  cannot  be  thus  defeated  by  the 
debtor." 

Closely  in  point  is  In  re  White  Mountain  Paper  Co.,  11  Am.  Bankr. 
Rep.  491,  127  Fed.  180,  where  a  corporation,  organized  under  the  laws 
of  New  Jersey  for  the  purpose  of  manufacturing  pulp,  acquired  land 
and  erected  a  plant  in  New  Hampshire  for  the  purpose  of  engaging  in 
that  business,  but  became  involved  before  any  direct  jmanufacturing 
was  done.  In  holding  it  liable  to  proceedings  in  bankruptcy,  notwith- 
standing the  latter  circumstance,  it  is  said  by  Aldrich,  J. : 

"The  question  •  •  •  does  not  depend  upon  •  •  •  whether  the 
corporation  was  at  the  particular  time  of  the  petition  actually  engaged  in 

*  *  *  the  process  of  manufacturing.  My  impression  would  be  that  the 
language  'engaged  principally  in  manufacturing  •  •  •  pursuits*  was 
used  for  the  purpose  of  describing  the  kind  of  a  corporation  which  may 
be  put  into  bankruptcy,  and  that  it  was  not  intended  that  the  operation  of 
the  bankrupt  law  upon  a  corporation  of  a  kind  within  the  meaning  of  the 
statute  should  depend  upon  the  question  whether  it  was  actually  engaged 
in  manufacturing  at  the  particular  time  when  the  petition  is  filed." 

This  case  was  affirmed  on  appeal  (11  Am.  Bankr.  Rep.  633,  127 
Fed.  G43,  62  C.  C.  A.  369)  upon  the  somewhat  narrower  ground  that, 
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in  the  opinion  of  the  court,  manufacturing,  under  the  evidence,  had 
in  fact  begun,  although  only  in  its  earlier  stages — a  view  which,  while  it 
may  not  adopt,  does  not  detract  from,  that  expressed  by  the  lower 
court.  Finally,  in  Re  Moench  Co.,  12  Am.  Bankr.  Rep.  240, 130  Fed. 
685,  66  C.  C.  A.  37,  where  the  corporation  at  the  time  of  filing  the  pe- 
tition was  in  the  hands  of  receivers  appointed  by  a  state  court,  it 
was  contended,  similarly  to  what  it  is  here,  that  the  company,  having 
ceased  to  do  business  when  the  receivers  were  appointed,  was  not 
within  the  provisions  of  the  act.  But  it  was  said  by  Lacombe,  J., 
speaking  for  the  Court  of  Appeals  of  the  Second  Circuit : 

**No  case  is,  cited  in  support  ot  tliis  proposition,  and,  in  the  absence  of 
authority,  we  shall  be  unwilling  to  hold  that  a  corporation  could  thus  easily 
avoid  the  operation  of  the  bankruptcy  act  by  making  a  general  assignment  or 
by  securing  the  appointment  of  receivers,  or  by  ceasing  to  do  any  business, 
before  its  creditors  filed  a  petition  against  iV* 

While  neither  of  the  authorities  so  cited  may  be  in  exact  corre- 
spondence with  the  case  in  hand,  the  principle  to  be  deduced  from  them, 
applicable  thereto,  is  clear.  The  liability  of  a  person,  whether  natural 
or  artificial,  to  bankruptcy  is  to  be  judged  by  the  character  of  the 
pursuit  in  which  such  person  was  engaged  at  the  time  the  debts  due 
the  petitioning  creditors  were  incurred,  with  respect  to  which  it  may 
be  conceded  that,  as  to  a  corporation,  its  actual  business  is  to  be  con- 
sidered, and  not  that  which  it  might  possibly  have  undertaken  by  vir- 
tue of  authorized  but  unexercised  powers.  In  re  New  York  &  W. 
Water  Co.,  3  Am.  Bankr.  Rep.  608,  98  Fed.  711;  In  re  Tontine 
Surety  Co.,  8  Am.  Bankr.  Rep.  421,  116  Fed.  401.  As  to  such  debts, 
an  individual  does  not  lose  his  previous  character  by  ceasing  to  carry 
on  the  business  in  which  they  were  contracted  and  turning  to  another, 
in  which  he  is  not  liable  to  bankruptcy,  and  neither  does  a  corpora- 
tion, by  stopping  business  altogether  and  going  into  liquidation,  vol- 
untary or  involuntary.  In  either  case,  as  to  debts  previously  con- 
tracted, the  business  character  of  such  person,  in  the  contemplation  of 
the  law,  remains  the  same.  Wherever,  therefore,  the  principal  place 
of  business  of  such  person  has  been  established  for  the  greater  part  of 
six  months  preceding  the  filing  of  the  petition,  and  without  regard  to 
the  business  there  carried  on,  as  to  debts  previously  contracted,  proceed- 
ings may  be  maintained. 

This  is  not  to  deny  the  force  of  those  cases  which  hold  that,  where 
a  person  ceases  to  belong  to  one  of  the  excepted  classes,  he  becomes 
liable  according  to  th^  class  in  which  he  is  found  at  the  time  proceed- 
ings are  instituted.  In  re  Matson,  10  Am.  Bankr.  Rep.  473,  123  Fed. 
743;  Hoffschlaeger  v.  Young  Nap,  12  Am.  Bankr.  Rep.  621.  It  is 
simply  that  .  different  principle  applies.  Nor  does  it  seem  to  make 
any  difference  that  the  debts  due  the  petitioning  creditors  were  in- 
curred before  the  change  (Butler  v.  Easto,  Doug.  295),  provided  only 
the  act  of  bankruptcy  has  been  committed  since.  Bailie  v.  Grant,  9 
Bing.  121.  As  declared  in  the  latter  case,  "a  debt  contracted  before 
trade,  but  remaining  unpaid  at  and  after  the  time  the  debtor  enters 
into  trade,"  is  "a  subsisting  debt  for  every  purpose,  and  subject  to 
€very  consequence  which  belongs  to  a  debt  originally  contracted  dur- 
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ing  trade/'  But  without  enlarging  upon  this,  which  is  somewhat 
obiter,  whatever  be  the  rule  where  a  change  is  made  from  an  exempt 
to  a  nonexempt  class^  there  can  be  no  question  as  to  what  is  the  rule 
h«re. 

The  exceptions  to  the  report  of  the  referee  arc  overruled,  the  issue 
raised  by  the  plea  is  found  m  favor  of  the  petitioners,  and  the  respond- 
ent is  directed  to  answer  over  within  10  days. 


ILLINOIS  LIFE  INS.  CO.  ▼.  NEWMAN,  Oonnty  Clerk,  et  aL 
(Clrcnit  Court,  D.  Kansas,  First  Division.    September  90,  1905.) 

No.  8,837. 
L  Taxation— Enjoinxno   Coixbction   or   Illegal   Tax— Equitt  Jueisdio- 

TIOll. 

A  federal  court  of  equity  Is  without  power  to  enjoin  the  collection  of 
a  tax  levied  under  the  authority  of  a  state  on  the  ground  of  its  illegality 
alone,  although  Buch  power  is  conferred  by  statute  on  the  courts  of  the 
state. 

2.  Same — ^Federal  Ooubts — Enfobcino  Statutobt  REifSDT. 

To  authorize  the  granting  of  an  injunction  by  a  federal  court  of  equity, 
facts  must  be  alleged  showing  some  recognized  ground  of  equity  Jurisdic- 
tion aside  from  the  mere  fact  that  an  injunction  Is  prayed  for,  and  from 
which  it  appears  that  complainant  is  without  adequate  remedy  at  law; 
but,  when  such  Jurisdiction  is  shown,  as  incidental  thereto  the  court  may 
enforce  an  enlarged  equitable  right  or  remedy  given  by  a  state  statute, 
as  by  the  issuance  of  an  injunction  to  restrain  the  collection  of  an  illegal 
tax. 

[Ed.  Note. — For  cases  in  point,  see  voL  18,  Cent  Dig.  Courts,  ||  707, 
978.] 

In  Equity.     On  demurrer  to  bill. 

Mulvane  &  Gault  and  Long  &  Price,  for  complainant 

Hazen  &  Gaw  and  Otis  E.  Hungate,  for  defendants 

POLLOCK,  District  Judge.  Complainant,  an  Illinois  corporation, 
the  owner  of  securities  in  the  amount  of  $510,000,  deposited  with  the 
treasurer  of  this  state  as  a  reserve  fund  for  the  benefit  of  its  policy 
holders,  brings  this  suit  to  enjoin  the  defendants,  the  proper  taxing 
officers  of  the  defendant  board,  from  levying  a  tax  against  this  prop- 
erty for  the  years  1894  and  1895.  The  foundation  of  complainant's 
suit  rests  on  the  claim  that  it  is  a  citizen  of  the  state  of  Illinois. 
Hence  its  personal  property,  although  found  in  this  jurisdiction,  is  not 
here  taxable.  Complainant  further  claims  the  property  is,  in  its  nature, 
such  that,  under  the  laws  of  this  state,  it  is  exempt  from  taxation. 
Hence  any  attempt  on  the  part  of  the  defendants  to  levy  or  collect  a 
tax  thereon  is  illegal.  A  restraining  order  was  heretofore  granted,  and 
a  temporary  injunction  is  now  asked.  Defendants  demur  to  the  bill 
for  want  of  equity. 

Many  objections  were  urged  by  solicitors  for  defendants  at  the 
oral  argument  against  the  sufficiency  of  the  bill  to  warrant  this  court 
in  g^nting  the  relief  prayed.  It  is  urged  the  bill  presented  does  not 
141F^29 
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show  defendants  to  have  done  or  threatened  any  act  looking  towards 
the  fixing  of  a  charge  against  complainant  or  its  property,  except 
such  acts  as  involve  the  judgment  or  discretion  of  defendants  in  the 
discharge  of  their  duties  as  officers  of  the  county,  imposed  by  law. 
Hence  it  is  contended  the  suit  is  prematurely  brought.  Again,  it  is 
contended  the  situs  of  the  property  is  by  the  averments  of  the  bill 
admitted  to  be  within  this  jurisdiction.  Therefore  it  is  contended 
the  property  is  taxable  here,  although  the  complainant  is  a  citizen 
and  resident  of  the  state  of  Illinois.  Again,  it  is  urged  the  property 
is  not  exempt  from,  but  is  the  legitimate  subject  of,  taxation  in  this 
jurisdiction.  I  shall,  however,  consider  but  one  objection  made  to  the 
bill,  the  decision  of  which,  to  my  mind,  is  decisive  of  the  controversy. 
Complainant  bases  its  right  to  the  extraordinary  relief  demanded 
upon  the  provisions  of  section  4700,  Gen.  St.  1901,  of  this  state,  as 
amended  by  chapter  334,  p.  550,  Laws  1905,  which  reads : 

**An  injunction  may  be  granted  to  enjoin  the  illegal  levy  of  any  tax,  charge, 
or  assessment,  or  the  collection  of  any  Illegal  tax,  charge,  or  assessment  or 
any  proceeding  to  enforce  the  same,  or  to  enjoin  any  public  ofQcer,  board  or 
body  from  entering  into  any  contract  or  doing  any  act  not  authorized  by  law 
that  may  result  in  the  creation  of  any  public  burden  or  the  levy  of  any  ille- 
gal tax,  charge  or  assessment;  and  any  number  of  persons  whose  property  is 
or  may  be  affected  by  a  tax  or  assessment  so  levied,  or  whose  burdens  as 
taxpayers  may  be  increased  by  the  threatened  unauthorized  contract  or  act, 
may  unite  in  the  petition  filed  to  obtain  such  injunction.  An  injunction  may 
be  granted  in  the  name  of  the  state  to  enjoin  and  suppress  the  keeping  and 
maintaining  of  a  common  nuisance.  The  petition  therefore  shall  be  verified 
by  the  county  attorney  of  the  proper  county,  or  by  the  Attorney  General, 
upon  Information  and  belief,  and  no  bond  shall  be  required." 

This  statute  undoubtedly  furnishes  ample  authority  to  the  courts  of 
this  state  to  restrain  by  injunction  the  levy  and  collection  of  an  illegal 
tax.  It  is  also  indisputable  a  federal  court  of  equity  may,  in  a 
proper  case  cognizable  in  a  court  of  equity,  afford  to  complainant  the 
full  measure  of  remedy  granted  by  this  statute.  Ex  parte  McNeil,  13 
Wall.  236,  20  U  Ed.  624;  Davis  v.  Gray,  16  Wall.  203,  21  L.  Ed.  447 ; 
Case  of  Broderick's  Will.  21  Wall.  603,  22  L.  Ed.  599;  Cowley  v. 
Northern  Pacific  Railroad  Co.,  159  U.  S.  669,  16  Sup.  Ct.  127,  40  L. 
Ed.  263;  Anthony  v.  Burrow  (C.  C.)  129  Fed.  783.  But  the  Legis- 
lature of  a  state  is  powerless  to  enlarge  or  diminish  the  jurisdiction  of 
the  federal  courts  sitting  in  equity  by  any  enactment  it  may  make. 
Therefore,  while  the  remedy  provided  by  this  statute  may  be  afforded 
by  this  court  to  complainant  in  a  proper  case  arising  in  equity,  yet 
some  specific  reason  for  a  resort  to  a  court  of  equity  must  be  stated 
in  the  bill,  some  established  ground  of  equitable  cognizance  averred, 
or  jurisdiction  does  not  attach.  As  has  been  seen,  the  sole  right 
of  suit,  the  single  claim  made  to  the  relief  sought  in  this  bill,  is  based 
on  the  illegality  of  the  tax  threatened  to  be  levied.  It  is  conclusively 
settled  by  an  unbroken  chain  of  decisions  emanating  from  the  Supreme 
.Court  that  federal  courts  of  equity  will  not  enjoin  the  levy  or  col- 
lection of  a  tax  on  the  single  ground  of  illegality,  but  that  some  special 
circumstance,  such  as  the  avoidance  of  a  multiplicity  of  suits,  the 
casting  of  a  cloud  upon  title  to  real  estate,  or  some  injury  that  cannot 
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be  remedied  by  an  action  at  law,  instituted  either  before  or  after  the 
pa}Tnent  of  the  tax,  or  other  circumstance  bringing  the  case  within 
the  well-recognized  principles  of  equity,  must  be  averred  in  addition 
to  the  single  fact  of  the  illegality  of  the  tax  before  a  court  of  equity 
will  take  cognizance  of  the  controversy  and  interpose  by  injunction. 
Dows  V.  City  of  Chicago,  11  Wall.  108,  20  L.  Ed.  165 ;  Hannewinkle 
V.  Georgetown,  15  Wall.  648,  21  L.  Ed.  231;  State  Railroad  Tax 
Cases,  92  U.  S.  676,  23  L.  Ed.  663 ;  Milwaukee  v.  Koeffler,  116  U.  S. 
219,  6  Sup.  Ct.  372,  29  L.  Ed.  612;  Shelton  v.  Piatt,  139  U.  S.  591,  11 
Sup.  Ct  646,  36  L.  Ed.  273;  Pittsburgh,  etc.,  Ry.  v.  Board  of  Pub. 
Works,  172  U.  S.  32,  19  Sup.  Ct  90,  43  L.  Ed.  354;  Arkansas  Build- 
ing Association  v.  Madden,  176  U.  S.  269,  20  Sup.  Ct  119,  44  L.  Ed. 
159.  In  Dows  v.  City  of  Chicago,  supra,  Mr.  Justice  Field,  speaking 
for  the  court,  says: 

"Any  delay  In  the  prweedings  of  the  officers,  upon  whom  the  duty  is  devolv- 
ed of  collecting  the  taxes,  may  derauge  the  operations  of  government  and 
thereby  cause  serious  detriment  to  the  public.  No  court  of  equity  will  there- 
fore allow  its  injunction  to  issue  to  restrain  their  action,  except  where  it  may 
be  necessary  to  protect  the  rights  of  the  citizen  whose  property  is  taxed ; 
and  he  has  no  adequate  remedy  by  the  ordinary  processes  of  the  law.  It  must 
appear  that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity  of  suits, 
or  produce  irreparable  injury,  or,  where  the  property  is  real  estate,  throw  a 
cloud  upon  the  title  of  the  complainant  before  the  aid  of  a  court  of  equity 
can  be  invoked.  In  the  cases  where  equity  has  interfered,  in  the  absence  of 
these  circumstances,  it  will  be  found  upon  examination  that  the  question  of 
jurisdiction  was  not  raised,  or  was  waived.  •  •  •  The  party  of  whom  an 
illegal  tax  is  collected  has  ordinarily  ample  remedy,  either  by  action  against 
the  officer  making  the  collection,  or  the  body  to  whom  the  tax  is  paid.  Here 
such  remedy  existed.  If  the  tax  was  illegal,  the  plaintiff  protesting  against 
its  enforcement  might  have  had  his  action,  after  it  was  paid,  against  the  offi- 
cer or  the  city  to  recover  back  the  money,  or  he  might  have  prosecuted  either 
for  his  damages.  No  irreparable  injury  would  have  followed  to  him  from,  its 
collection.  Nor  would  he  have  been  compelled  to  resort  to  a  multiplicity  of 
suits  to  determine  his  rights." 

In  State  Railroad  Tax  Cases,  supra,  Mr.  Justice  Miller,  delivering 
the  opinion  of  the  court,  says : 

"We  do  not  propose  to  lay  down  in  these  cases  any  absolute  limitation  of 
the  powers  of  a  court  of  equity  in  restraining  the  collection  of  illegal  taxes ; 
but  we  may  say  that,  in  addition  to  illegality,  hardship,  or  irregularity,  the 
case  must  be  brought  within  some  of  the  recognized  foundations  of  equitable 
jurisdiction,  and  that  mere  errors  or  excess  in  valuation,  or  hardship  or  in- 
justice of  the  law,  or  any  grievance  which  can  be  remedied  by  a  suit  at  law, 
either  before  or  after  payment  of  taxes,  will  not  justify  a  court  of  equity  to 
interpose  by  injunction  to  stay  collection  of  a  tax." 

In  Union  Pacific  Railway  Co.  v.  Ryan,  6  Sup.  Ct.  601,  28  L.  Ed. 
1098,  Mr.  Justice  Bradley,  delivering  the  opinion,  says: 

"Judge  Ck)oley  fairly  sums  up  the  law  on  this  subject  as  follows:  *To  en- 
title a  party  to  relief  in  equity  against  an  illegal  tax,  he  must  by  his  bill  bring 
Ws  case  under  some  acknowledged  head  of  equity  jurisdiction.  The  illegality 
of  the  tax  alone,  or  the  threat  to  sell  property  for  its  satisfaction,  cannot  of 
themselves  furnish  any  ground  for  equitable  interposition.  In  ordinary  cases 
a  party  must  find  his  remedy  in  the  courts  of  law,  and  it  is  not  to  be  supposed 
he  will  fail  to  find  one  adequate  to  his  proper  relief.  Gases  of  fraud,  accident, 
or  mistake,  cases  of  cloud  upon  the  title  to  one's  property,  and  cases  where  one 
i0  threatened  with  irremediable  mischief,  may  demand  other  remedies  than 
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those  the  oommon  law  can  glTe ;  and  these,  in  proper  cases,  may  be  afforded 
in  courts  of  eqnltjr/  ** 

In  Sheltori  ▼.  Piatt,  supra,  Mr.  Chief  Justice  Fuller  says: 
"It  was  ruled  in  Dews  ▼.  Chicago,  11  Wall.  108,  20  L.  Eld.  165,  that  a  suit  In 
equity  will  not  lie  to  restrain  the  collection  of  a  tax  on  the  sole  ground  that 
the  tax  is  illegal,  but  that  there  must  exist,  in  addition,  special  circumstances 
bringing  the  case  under  some  recognized  head  of  equily  Jurisdiction,  such  as 
that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity  of  suits  or  pro- 
duce irreparable  inJmTt  or,  where  the  property  is  real  estate,  throw  a  cloud 
upon  the  title  of  the  complainant  And  Mr.  Justice  Field,  speaking  for  the 
court,  said :  'The  equitable  powers  of  the  court  can  only  be  invoked  by  the 
presentation  of  a  case  of  equitable  cognizance.  There  can  be  no  such  case,  at 
least  in  the  federal  courts,  where  there  is  a  plain  and  adequate  remedy  at 
law.'  And,  except  where  the  special  circumstances  which  we  have  mentioned 
exist,  the  party  of  whom  an  illegal  tax  is  collected  has  ordinarily  ample  rem- 
edy, either  by  action  against  the  officer  making  the  collection,  or  the  body  to 
whom  the  tax  is  paid.  Here  such  remedy  existed.  If  the  tax  was  illegal, 
the  plaintiff  protesting  against  its  enforcement  might  have  had  his  action, 
after  it  was  paid,  against  the  officer  or  the  city  to  recover  back  the  money,  or 
he  might  have  prosecuted  either  for  his  damages.  No  irreparable  injury 
would  have  followed  to  him  from  its  collection.  Nor  would  he  have  been  com- 
pelled to  resort  to  a  multiplicity  of  suits  to  determine  his  rights.  His  entire 
claim  might  have  been  embraced  in  a  single  action.  We  see  no  ground  for  the 
interposition  of  a  court  of  equity  which  would  not  equally  justify  such  inter- 
ference in  any  case  of  threatened  invasion  of  real  or  personal  property." 

In  Pittsburgh,  etc.,  Ry.  v.  Board  of  Pub.  Works,  supra,  Mr.  Justice 
Gray,  delivering  the  opinion,  says : 

**The  collection  of  taxes  assessed  under  the  authority  of  a  state  is  not  to 
be  restrained  by  writ  of  injunction  from  a  court  of  the  United  States,  unless 
it  clearly  api)ears,  not  only  that  the  tax  is  illegal,  but  that  the  owner  of  the 
property  taxed  has  no  adequate  remedy  by  the  ordinary  processes  of  the  law. 
and  that  there  are  special  circumstances  bringing  the  case  within  some 
recognized  head  of  equity  jurisdiction." 

As  has  been  seen,  the  claimed  illegality  of  the  levy  is  the  sole  ground 
on  which  injunction  is  here  sought.  True,  the  bill  contains  the  usual 
stock  averment : 

'*That  the  placing  of  an  assessment  against  your  orator  on  said  tax  rolls  in 
respect  of  said  securities  will  accomplish  against  your  orator  a  great  and  ir- 
reparable damage,  for  which  your  orator  has  no  adequate  remedy  by  the  ordi- 
nary course  of  the  law." 

This  averment,  however,  is  merely  a  matter  of  inference,  and  wholly 
insufficient  to  confer  jurisdiction  in  equity  upon  this  court.  Shelton 
V.  Piatt,  supra.  The  facts  constituting  the  special  circumstances  of  the 
case,  showing  the  necessity  of  a  resort  to  a  court  of  equity,  and  why 
the  relief  granted  by  a  court  of  law  will  not  be  adequate  and  sufficient, 
must  be  set  forth  in  the  bill  to  justify  the  interposition  of  a  court  of 
equity. 

As  before  seen,  the  Legislature  of  the  state  may  create  a  new 
ground  of  injunction  cognizable  and  enforceable  in  a  court  of  the  state, 
and  a  state  court  may  proceed  to  the  granting  of  an  injunction  on  such 
ground  alone,  for  in  this  state  all  distinction  between  actions  at  law 
and  suits  in  equity  is  expressly  abolished  by  statute.  The  injunction 
granted  in  such  case  in  the  state  court  is  not  granted  in  a  suit  in 
equity.     It  is  granted  in  the  one  form  of  legal  proceeding  authorized 
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by  the  Code ;  that  is,  in  a  civil  proceeding.  The  Legislature  may  also 
enlarge  equitable  remedies,  and  such  enlarged  relief  may  be  afforded 
complainant  in  a  suit  of  equitable  cognizance  in  the  federal  courts, 
but  the  Legislature  is  wholly  incompetent  to  create  a  new  ground  of 
equitable  jurisdiction  in  the  federal  courts,  for  the  distinction  between 
suits  in  equity  and  actions  at  law  here  prevails  in  all  its  strictness, 
and  this  distinction  is  not  a  mere  matter  of  form  or  mode  of  proced- 
ure, but  is  a  matter  of  substantial  right,  going  to  the  very  power  of  the 
court  to  proceed  at  all.  Fenn  v.  Holme,  21  How.  481,  16  L.  Ed.  198 ; 
Thompson  v.  Railroad  Companies,  6  Wall.  134,  18  L.  Ed.  165 ;  Gates 
V.  AUen,  149  U.  S.  461,  13  Sup.  Ct  977,  37  L.  Ed.  804 ;  Mississippi 
Mills  V.  Cohn,  150  U.  S.  202,  14  Sup.  Ct.  75,  37  L.  Ed.  1052.  This 
principle  is  well  illustrated  in  the  case  of  Holland  v.  Challen,  110  U. 
S.  16,  3  Sup.  Ct.  496,  28  L.  Ed.  52,  a  suit  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nebraska  to  quiet  title,  and 
was  grounded  upon  a  statute  of  that  state.  At  the  time  of  the 
passage  of  the  act  it  was  the  common,  if  not  the  universal,  practice 
in  courts  of  equity  to  require  the  complainant,  in  a  bill  to  quiet  title 
to  lands,  to  aver,  and,  if  denied,  to  prove,  his  possession  of  the  lands 
at  the  commencement  of  the  suit.  This  requirement,  with  others, 
was  dispensed  with  by  an  act  of  the  Legislature  of  that  state,  and  it 
was  held  in  that  case  that  a  federal  court  of  equity  in  Nebraska  had 
jurisdiction  of  the  suit,  although  the  bill  did  not  aver  the  possession 
of  complainant  at  the  time  the  suit  was  commenced.  Mr.  Justice 
Field,  delivering  the  opinion  of  the  court,  says : 

**The  truth  Is  that  the  Jurisdiction  to  relieve  the  holders  of  real  property 
from  vexatious  claim.!  to  It  casting  a  cloud  upon  their  title,  and  thus  disturb- 
ing them  in  its  peaceable  use  and  enjoyment,  is  Inherent  in  a  court  of  equity ; 
and  though  conditions  to  its  exercise  have  at  different  times  been  prescribed 
by  that  court,  both  in  England  and  in  this  country,  they  may  at  any  time  be 
changed  or  dispensed  with  by  the  Legislature  without  Impairing  the  general 
authority  of  the  court  Pomeroy's  Equity  Jurisprudence,  §  1398.  The  equit- 
able rights  of  parties  in  Nebraska,  claiming  the  legal  title  to  real  property, 
are  simply  enlarged  by  its  statute;  not  changed  in  character.  And  the  lan- 
guage used  by  this  court  speaking  by  Mr.  Justice  Bradley,  in  the  Broderick's 
Will  Case,  21  Wall.  520,  22  L.  Ed.  591,  is  appropriate  here :  'Whilst  it  is  true 
that  alterations  in  the  Jurisdiction  of  the  state  courts  cannot  affect  the  equit- 
able Jurisdiction  of  the  Circuit  Courts  of  the  United  States,  so  long  as  the  equit- 
able rights  themselves  remain,  yet  an  enlargement  of  equitable  rights  may  be 
administered  by  the  Circuit  Courts,  as  well  as  by  the  courts  of  the  state.' 
And  it  may  be  affirmed  of  this  case,  what  was  said  as  probably  true  of  that 
one,  that  it  is  *a  case  in  which  an  enlargement  of  equitable  rights  is  effected, 
although  presented  In  the  form  of  a  remedial  proceeding.'  'Indeed,'  as  the 
court  there  observed,  'much  of  equitable  Jurisdiction  consists  of  better  and 
more  effective  remedies  for  attaining  the  rights  of  parties.' " 

In  other  words,  in  that  case,  a  cause  of  purely  equitable  cognizance, 
a  suit  to  quiet  title  was  presented  by  the  bill.  One  of  the  terms  upon 
which  federal  courts  of  equity  were  accustomed  to  grant  the  relief 
prayed  was  lacking.  This  term  was  supplied  by  an  act  of  the  Legis- 
lature of  the  state  in  which  the  controversy  arose.  This  was  held 
sufficient  as  an  enlargement  of  the  equitable  remedy  which  might  be 
granted.  Such,  also,  is  the  holding  in  Clark  v.  Smith,  13  Pet  195, 
10  L.  Ed.  123,  and  kindred  cases.    In  the  case  at  bar  the  preventive 
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remedy  of  injunction  applied  for  is  not  a  mere  incident  to  the  relief 
sought  by  the  bill,  but  the  injunction  prayed  is  the  very  life  of  the 
bill  itself,  the  sole  relief  demanded.  Federal  courts  of  equity  have 
no  jurisdiction  solely  for  the  purpose  of  granting  an  injunction.  An 
injunction  may  be  granted  as  an  incident  to  other  relief  sought  in 
the  bill,  or,  in  a  suit  arising  from  peculiar  circumstances,  constitut- 
ing a  right  of  suit  cognizable  in  a  court  of  equity  because  the  law  can 
afford  to  complainant  no  adequate  and  sufficient  remedy,  the  right  of 
injunction  may  be  the  very  life  of  the  bill ;  but  it  is  the  peculiar  facts 
and  circumstances  of  the  case  which  create  the  right  of  resort  to  a 
court  of  equity,  and  not  the  fact  that  injunctive  relief  is  demanded 
In  other  words,  the  injunction  constitutes  the  relief  sought  in  a  court 
of  equity,  and  not  the.  right  of  resort  to,  or  the  foundation  of,  the 
jurisdiction  of  a  court  of  equity.  An  examination  of  the  bill  in  the 
present  case  shows  no  such  peculiar  circumstances  or  facts  as  justify 
a  resort  to  a  court  of  equity.  No  reason  appears  from  the  bill  why  a 
single  action  at  law  may  not  fully  compensate  complainant  for  any 
injury  it  may  sustain  if  the  threatened  assessment  be  made  and  car- 
ried out  on  the  tax  roll.  Indeed,  it  is  difficult  to  conceive  how  com- 
plainant will  be  injured  by  the  performance  of  the  acts  threatened 
by  the  defendants  here  sought  to  be  enjoined.  In  any  view  of  the 
case,  I  am  of  the  opinion  the  acts  sought  to  be  enjoined  are  not  such, 
in  their  nature,  as  call  for  the  interposition  of  this  court  at  this  time, 
under  the  showing  made  in  the  bill. 

It  is  therefore  ordered  that  the  demurrer  to  the  bill  be  sustained, 
the  application  for  temporary  injunction  be  denied,  the  restraining 
order  heretofore  granted  be  discharged,  and  the  bill  dismissed. 


WEEMS  STEAMBOAT  CO.  OF  BALTIMORE,  MD^  V.  PEOPLE'S  STEAM- 
BOAT CO.  et  al. 

(Circuit  Court,  E.  D.  Virginia.    October  17,  1905.) 

Wrabves — Public  Character — Monopoly  of  Use. 

A  wharf  built  on  the  bank  of  a  navigable  river,  not  in  a  city  or  town 
where  there  are  a  number  of  others,  but  at  the  terminus  of  public  high- 
ways in  the  country,  or  at  a  small  place,  where  it  constitutes  the  only 
means  by  which  the  people  of  the  community  can  reach  the  river  and  use 
the  mediums  of  commerce  navigating  the  same,  and  which  was  built  for 
such  use,  or  is  being  so  used,  is  impressed  with  a  public  Interest ;  and  a 
single  carrier  cannot,  by  purchasing  or  leasing  the  same,  convert  It  into 
private  property,  so  as  to  have  the  right  to  exclude  the  public  or  other 
carriers  from  using  it  for  the  loading  or  unloading  of  vessels  on  the  pay- 
ment of  reasonable  wharfage. 

In  Equity.  On  application  for  an  injunction  to  restrain  the  use  of 
certain  alleged  private  wharves. 

The  complainant  company,  a  corporation  of  the  state  of  Maryland,  the 
owner  and  operator  of  a  line  of  steamers  plying*  between  the  city  of  Balti- 
more, in  the  state  of  Maryland,  and  the  dty  of  Fredericksburg,  in  the  state 
of  Virginia,  said  route  being  from  Baltimore  down  Chesapeake  Bay  to  the 
mouth  of  the  Rappahannock  river,  and  thence  up  said  river  to  Fredericksburg, 
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filed  its  bill  in  tbis  cause  to  enjoin  the  People's  Steamboat  Company,  a  cor- 
poration of  the  state  of  Virginia,  the  owner  and  operator  of  a  competing 
steamer  to  that  of  complainant,  from  allowing  its  steamer,  the  Tourist,  to  use 
certain  wharyes,  18  in  number,  on  the  Rappahannock  riv^er,  owned  or  leased 
by  the  complainant  company,  because,  as  alleged,  said  wharves  were  not 
public  wharves,  but  the  private  proper^  of  the  complainants.  Upon  presenta- 
tion of  the  bill,  a  rule  was  awarded  requiring  the  defendant  to  show  cause 
why  the  injunction  prayed  for  should  not  issue;  and,  upon  its  return,  affida- 
vits In  favor  of  and  against  the  motion  were  filed ;  and  the  court  thereupon, 
before  granting  the  injunction,  directed  a  reference  to  a  special  master,  with 
u  view  of  ascertaining  the  status  of  the  said  wharves.  A  great  mass  of 
evidence  was  taken,  and  an  investigation  of  the  titles  to  the  property  made 
by  the  special  master;  and,  in  an  elaborate  and  able  report,  he  concluded 
that  all  of  the  said  wharves  were  either  owned  in  fee  by  the  complainant 
company,  or  held  by  it  under  proper  leases  from  the  lawful  owners  thereof ; 
and  that  said  wharves,  one  and  all,  were  the  private  property  of  said  owners, 
and  private,  as  distinguished  from  public  wharves.  Exceptions  were  filed  to 
this  report  by  the  defendant  company  and  fully  argued  before  the  court; 
and  the  question  for  determination  is  whether  said  wharves  are,  in  point 
of  fact,  public  or  private  wharves.  If  public,  the  defendant  has  the  right 
to  the  use  of  them  as  contended;  whereas,  if  private,  such  right  does  not 
exist 

The  Rappahannock  river  is  one  of  the  ancient  and  important  waterways  of 
the  commonwealth.  The  distance  from  its  points  of  navigability  at  the 
city  of  Fredericksburg,  to  where  it  empties  into  Chesapeake  Bay,  is  about 
120  miles;  and  considerable  commerce  is  conducted  upon  it;  and  the  com- 
plainants and  their  predecessors  have  for  a  long  number  of  years  (40  or  50) 
operated  a  line  of  steamers  from  the  city  of  Baltimore,  over  said  route ;  and 
on  said  river  are  located  some  of  the  oldest  villages  and  tovms  in  the  state, 
notably  at  two  of  the  wharves  in  question,  Rappahannock  and  Port  Royal,  the 
latter  place  being  one  of  the  oldest  as  it  was  at  one  time  one  of  the  largest 
ports  of  entry,  in  the  commonwealth,  although  now  it  has  only  some  few 
hundred  inhabitants.  The  complainants  are  the  owners  of  six  of  the  wharves 
under  consideration,  having  acquired  the  same  from  time  to  time  during  the 
operation  of  their  line  of  steamers;  and  they  succeeded  in  leasing  the  re- 
maining seven  of  said  wharves,  shortly  before  the  institution  of  this  pro- 
ceeding, and  after  the  defendant  company  inaugurated  its  line  of  steamers 
on  said  river.  While  the  said  13  wharves  Involved  in  this  proceeding  by 
no  means  include  all  the  wharves  or  stopping  places  for  vessels  on  the 
river,  it  may  be  said  that  they  embrace  the  important  wharves  from  which 
the  passenger  and  freight  business  is  chiefly  procured,  in  passing  up  and 
down  the  river;  and  that  the  business  from  said  wharves  is  large.  With 
possibly  a  single  exception,  these  wharves  are  at  the  termini  of  public  high- 
ways in  the  counties  in  which  they  are  respectively  built;  the  character  of 
the  business  consists  of  passenger  travel,  and  merchandise  received  over 
said  wharves,  consisting  of  the  general  products  of  the  country;  and  they 
are  the  usual  shipping  places  of  persons  living  in  the  Immediate  neighbor- 
hood of  the  wharves,  and  of  the  inhabitants  of  the  country  for  some  dis- 
tance in  the  interior.  That  at  said  wharves.  United  States  post  offices 
are  established,  at  which  the  mail  of  the  people  for  the  surrounding  country 
is  procured ;  and  that,  as  to  the  wharves  leased  as  aforesaid,  the  same  were 
leased  upon  a  rental  of  a  commission  of  10  per  cent  of  all  freight  charges 
and  passenger  fares  collected  by  the  complainant  at  said  wharves,  the  owner 
of  said  wharves  maintaining  an  agent  there  to  assist  in  mooring  the  vessels 
of  the  complainants  making  landings  there,  and  in  receiving  and  forwarding 
freight  therefrom;  and  at  some  of  the  wharves  sail  vessels  from  time  to 
time  moor,  and  lade,  and  unlade,  making  proper  compensation  to  the  owners 
of  the  wharves  for  their  use. 

H.  St.  George  Fitzhugh  and  George  W.  Williams,  for  complain- 
ants. 
William  D.  Carter  and  A.  T.  Embrey,  for  respondents. 
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WADDILL,  District  Judge  (after  stating  the  facts  as  above). 
While  the  special  master  is  doubtless  correct  in  his  findings  as  to  the 
actual  ownership  of  the  property  rights  in  said  wharves,  namely,  that 
they  are  the  individual  property  of  flie  several  owners  thereof,  and,  as 
such,  pass  regularly  by  the  laws  of  descent  and  purchase,  it  by  no  means 
follows  that  said  wharves  are  private  as  against  the  public ;  that  is,  either 
the  citizens  desiring  to  use  the  wharves  to  reach  the  means  of  trans- 
portation upon  and  over  said  river,  or  owners  of  such  methods  of 
transportation  plying  the  waters  of  said  river;  the  obligation  upon 
each  being  to  render  and  pay  to  the  wharf  owner  reasonable  wharf- 
age and  charges  for  the  use  of  his  proi>erty,  under  such  proper  and 
reasonable  regulations  as  might  be  imposed  either  by  law  or  by  the 
owner  of  the  property. 

Wharves  belong  to  a  class  of  property  in  which  the  public  is  con- 
cerned, and  as  to  which  the  government  has  always  reserved  the 
right,  as  between  its  citizens,  to  regulate  and  control.  This  has  pre- 
vailed in  England  from  time  immemorial,  and  in  this  country  from  its 
earliest  colonization;  that  is  to  say,  the  government  has  exercised 
the  authority  to  regulate  ferries,  common  carriers,  hackmen,  bakers, 
millers,  wharfingers,  innkeepers,  etc.  And  hence  this  class  of 
property,  when  used  by  l5ie  public,  becomes  affected  with  a 
public  interest,  and  it  ceases  to  be  juris  privati  only.  As  was  said  by 
Mr.  Chief  Justice  Waite,  in  delivering  the  opinion  of  the  court  and 
discussing  the  subject  under  consideration,  in  Munn  v%  Illinois,  94 
U.  S.  126,  24L.  Ed.  77: 

**This  was  said  by  Lord  Chief  Justice  Hale  more  than  200  years  ago.  In  his 
treatise  De  Portibus  Maris,  1  Harg.  Law  Tracts,  78,  and  has  been  acc^ted 
without  objection  as  an  essential  element  In  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  interest  when  used  in  a  manner 
to  make  It  of  public  consequence,  and  affect  the  community  at  large.  When« 
therefore,  one  devotes  his  property  to  a  use  In  which  the  public  has  an  in- 
terest, he  in  effect  grants  to  the  public  an  interest  In  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created." 

The  question  of  what  is  technically  a  public,  and  what  a  private, 
wharf  may  be  matter  of  some  doubt;  but  there  should  be  no  serious 
question  in  this  case  as  to  the  wharves  under  consideration.  The 
Supreme  Court  of  the  United  States,  in  Dutton  and  others  v.  Stro-^o^ 
and  others,  66  U.  S.  23,  32,  17  L.  Ed.  29,  had  under  consideration 
this  precise  question,  as  to  when  piers,  landing  places,  and  wharves 
were  private,  or  became  public  wharves,  although  the  property  in  such 
wharves  remained  in  the  individual  owner ;  and  in  apt  language  said : 

"And  whether  they  are  the  one  or  the  other  may  depend,  in  case  of  dispute, 
upon  several  considerations.  invoivlDg  the  purpose  for  which  thoy  were 
built  the  uses  to  which  they  have  been  applied,  the  place  where  located,  and 
the  nature  and  character  of  the  structure." 

These  wharves,  it  must  be  borne  in  mind,  are  not  the  landing  places  or 
piers  of  a  line  of  steamers  in  a  city,  but  mere  wharves  along  the  banks 
of  a  river  in  the  country,  in  the  main  at  the  tennini  of  public  county 
roads ;  and  hence  the  means,  and  only  means,  whereby  the  people  of  the 
community  can  reach  the  river  and  use  the  mediums  of  commerce  navi- 
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gating  the  same.  These  wharves  were  all  built  that  they  migfht  be  so 
used,  and  for  the  profit  that  was  in  the  use ;  and  they  have  been  con- 
tinually thus  used,  some  of  them  yielding  to  the  owners,  because  of  the 
travel  upon  and  over  them  by  the  public,  with  the  complainant  and  oth- 
ers, a  large  return ;  and  so  long  as  they  are  thus  used,  as  between  the 
public  and  their  owners,  they  are  public,  as  distinguished  from  private 
wharves.  Nor  does  the  fact  that  the  complainant  does  not  charge  wharf- 
age eo  nomine,  in  its  transactions  with  its  patrons,  change  the  charac- 
ter of  the  wharves ;  since  they  built,  used,  and  maintained  them  for  the 
public  generally,  who  used  their  wharves  and  their  steamers,  paying 
their  passage  and  freight  money,  which  includes  wharfage;  and  they 
caimot  thereby,  whether  actual  wharfage  is  charged  or  not,  either  dis- 
criminate as  between  the  public  seeking  to  go  upon  and  over  the  wharf, 
or  public  carriers  seeking  to  lawfully  ply  the  waters  of  said  river.  The 
complainant  is  a  public  carrier,  using  a  public  waterway ;  and  it  cannot, 
by  the  mere  fact  of  not  charging  wharfage  at  a  wharf  used  generally 
by  the  public,  secure  a  right  to  prevent  any  part  of  the  public  from  using 
the  wharf  upon  equal  terms  with  others.  And  least  of  all  can  they  cut  off 
a  competitor  lawfully  engaged  in  the  navigation  of  such  waterway  from 
the  free  use  thereof,  and  the  right  to  have  and  receive  the  patronage  of 
the  public  lawfully  using  such  wharf,  upon  making  or  proffering  proper 
compensation  therefor.  It  will  be  readily  seen  that,  if  the  complain- 
ant could  exercise  such  a  privilege  as  this,  it  would  be  a  simple  thing  for 
the  owners  of  a  line  of  steamers  to  acquire  all  the  wharves  on  the  river, 
and  thereby  subject  the  public  to  a  monopoly  from  which  there  would  be 
no  escape,  and  deny  to  them  the  free  use  of  the  public  waters  of  the 
commonwealth.  If  such  a  thing  were  possible,  the  continued  improve- 
ment of  rivers  and  harbors  by  the  general  government  would  quickly 
cease,  and  the  commerce  of  the  country  receive  a  serious  setback. 

The  question  of  private  ownership  of  wharves  is  fully  recognized  in 
the  case  of  Button  et  al.  v.  Strong  et  al.,  66  U.  S.  33,  17  L.  Ed.  29, 
by  the  Supreme  Court  of  the  United  States,  in  this  language : 

"Undoubtedly,  a  riparian  proprietor  may  construct  any  one  of  these  im- 
provements for  his  own  exclusive  use  and  benefit;  and,  if  not  located  in  a 
harbor,  or  other  usual  resting  place  for  vessels,  and,  if  confined  within  the 
shore  of  the  sea  or  the  unnayigable  waters  of  a  lake,  and  it  had  not  been 
used  hy  others  or  held  out  and  intended  for  such  use,  no  implication  would 
arise,  in  a  case  like  the  present,  that  the  owner  had  consented  to  the  mooring 
of  the  vessel  to  the  bridge  pier.*'    (Court's  italics.) 

That  is  to  say,  riparian  owners  can  construct  and  maintain,  for  their 
own  exclusive  use  and  benefit,  private  wharves  upon  their  property; 
and,  as  long  as  they  so  use  them,  they  are  not  affected  with  a  public  in- 
terest ;  and  a  temporary  use  by  another,  by  special  arrangement  with  the 
owner,  might  not  affect  the  character  of  such  wharf.  Transportation 
Co.  V.  Parkersburg,  107  U.  S.  691,  699,  2  Sup.  Ct.  732,  27  L.  Ed.  584. 
But  a  general  or  habitual  use  thereof  by  persons  other  than  the  owner 
will  relieve  the  property  of  its  private  character.  No  hardship  would 
befall  the  owner  of  the  private  property  by  this  interpretation,  in  that 
it  could  or  might  be  claimed  that  it  was  a  deprivation  thereof,  and  the 
appropriation  of  the  same  to  public  use  without  proper  compensation. 
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This  phase  of  the  question  was  considered  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Munn  v.  Illinois,  94  U.  S.  126,  24  L. 
Ed.  77,  and  the  suggestion  refuted ;  and  in  this  same  case,  the  court, 
at  page  126,  94  U.  S.  (24  L.  Ed.  77),  speaking  of  the  owner,  said : 

"He  may  withdraw  his  grant  by  discontinuing  the  use;  but,  so  long  as 
he  maintains  the  use,  he  must  submit  to  the  control." 

The  owners  of  wharves  have  a  complete  remedy  within  their  own 
hands,  if,  in  point  of  fact,  they  be  private,  as  distinguished  from  public 
wharves.  They  have  the  right  to  withdraw  the  use  of  their  wharves 
entirely  from  the  public.  But  they  cannot  allow  the  latter  to  use  the 
wharves,  or  use  them  .themselves  in  their  business  as  public  carriers  for 
the  public,  and  discriminate  between  them  in  their  use. 

In  what  has  been  said,  no  opinion  is  meant  to  be  expressed  upon  any 
question  affecting  the  ownership  of  wharves  and  piers  in  cities  and 
towns  of  the  commonwealth,  or  harbors  or  places  where  there  may  be 
more  than  one  landing  place,  as  entirely  different  considerations  may  de- 
termine a  controversy  arising  over  such  property,  and  under  such  cir- 
cumstances. The  fact  of  the  existence  of  a  different  rule  as  to  wharves 
like  the  ones  in  question,  along  the  banks  of  a  river  in  the  country,  where 
they  may  be  said  to  be  the  only  means  of  communication  by  the  public 
with  the  waterway,  from  those  in  the  harbors  of  cities  or  towns,  where 
there  are  not  unfrequently  many  and  other  wharves  and  landing  places 
for  the  landing  and  embarking  of  passengers  and  freight,  has  long 
since  been  recognized ;  and  much  can  be  said  as  to  the  necessity  for,  and 
the  wisdom  of,  such  distinction.  The  location  of  wharves  in  the  coun- 
try, the  meandering  of  the  river,  the  character  of  the  river  banks,  the 
condition  of  marshes  along  the  river  courses,  the  fact  that  the  forests 
and  country  along  the  river  and  adjacent  to  such  wharves  for  long  dis- 
tances might  not  be  opened  up,  would  one  and  all  tend  to  show  the  rea- 
son for  the  existence  of  a  different  rule.  This  fact  was  recognized  by 
Sir  Mathew  Hale  long  ago;  and  the  Supreme  Court  of  the  United 
States,  speaking  through  Mr.  Justice  Bradley,  referring  to  that  learned 
jurist,  in  Transportation  Co.  v.  Parkersburg,  107  U.  S.  699,  2  Sup.  Ct. 
739,  27  L.  Ed.  584,  said: 

"Whether  a  private  wharf  may  be  maintained  as  such,  where  It  Is  the  only 
facility  of  the  kind  In  a  partlculal*  port  or  harbor,  may  be  questioned." 

And  in  treating  of  this  subject,  Lord  Hale,  in  his  treatise  De  Jure 
Maris  (Hargreaves,  Law  Tracts,  77),  says: 

"A  man,  for  his  own  private  advantage,  may,  in  a  port  or  town,  set  up  a 
wharf  or  crane,  and  may  take  what  rates  he  and  his  customers  can  agree 
for  cranage,  wharfage,  housellage,  pesage;  for  he  doth  no  more  than  is 
lawful  for  any  man  to  do,  viz.,  makes  the  most  of  his  own.  •  ♦  •  If  the 
king  or  subject  have  a  public  wharf,  unto  which  all  persons  that  come  to 
that  port  must  come  and  unlade  or  lade  their  goods  as  for  the  purpose,  be- 
cause they  are  the  wharfs  only  licensed  by  the  king,  or  because  there  is  no 
other  wharf  In  that  port  as  it  may  fall  out  where  a  port  Is  newly  erected,  in 
that  case  there  cannot  be  taken  arbitrary  and  excessive  duties  for  cranage, 
wharfage,  pesage,  etc.,  neither  can  they  be  enhanced  to  an  immoderate  rate: 
but  the  duties  must  be  reasonable  and  moderate,  though  settled  by  the  king's 
noense  or  charter.  For  now  the  wharf  and  crane  and  other  conveniences  are 
affected  with  a  public  Interest,  and  they  cease  to  be  juris  prlvati  only;  as 
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!f  a  man  set  ont  a  street  In  new  bnlldlng  on  his  own  land,  It  Is  now  no 
longer  bare  private  interest,  but  is  affected  by  a  public  interest" 

This  quotation  from  Lord  Hale  has  been  referred  to  approvingly  by 
the  Supreme  Court  of  the  United  States  at  least  twice — in  the  case  of 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77,  and  Transportation  Co.  v. 
Parkersburg,  107  U.  S.  699,  2  Sup.  Ct.  739,  27  L.  Ed.  584.  Ref- 
erence may  also  be  had  to  Gould  on  Waters  (3d  Ed.)  §  119 ;  Harrington 
V.  Commercial  Dock  Co.  (Wash.)  45  Pac.  748,  33  L.  R.  A.  116,  and 
cases  there  cited ;  Oregon  Short  Line  v.  Ilwaco  Ry.  &  Nav.  Co.  (C.  C.) 
51  Fed.  611;  Indian  River  Co.  v.  E.  C.  Transportation  Co.  (Fla.)  10 
South.  485 ;  Sherlock  v.  Bainbridge,  41  Ind.  35,  13  Am.  Rep.  302. 

The  array  of  authorities  cited  by  the  complainant  in  support  of  its 
several  contentions,  and  which  largely  treat  of  the  rights  of  riparian 
owners  to  the  status  of  wharf  property  in  cities  and  towns,  and  ports 
where  there  are  more  than  one  wharf,  and  the  title  to  private  property 
in  wharves,  have  been  carefully  considered  by  the  court;  and,  while 
some  of  the  cases  apparently  conflict  with  the  views  herein  expressed, 
the  court  feels  controlled  by  the  authorities  relied  upon  as  the  basis 
of  this  decision.  • 

The  conclusion  of  the  court  is  that  the  injunction  asked  for  should 
be  refused,  at  the  cost  of  the  complainant 


BREW  T.  COCHRAN  et  al. 

(Circuit   Court,   M.  D.  Pennsylvania.    November   11,   1905.) 

No.  IL 

1.  Pabtnebship — Suit   fob   Settlement   Against   Sxtbvivino   Pabtneb — Pas- 

ties. 

To  a  suit  in  equity  by  the  personal  respresentative  of  a  deceased  part- 
ner against  a  sole  surviving  partner,  to  whom  also  all  the  assets  of  the 
partnership  have  been  transferred  as  trustee  under  an  agreement  between 
all  parties  in  interest,  to  obtain  a  final  settlement  of  the  partnership  af- 
fairs, the  personal  representatives  of  other  deceased  partners  are  indis- 
pensable parties. 

2.  Same — ^Rioht  to  Maintain  Sxht  fob  Settlement. 

All  but  one  of  the  members  of  a  banking  partnership  died  before  the 
time  fixed  for  its  termination.  The  articles  provided  that  on  the  death 
of  any  partner  his  capital  should  remain  in  the  firm  until  that  time,  and 
should  share  in  the  profits  unless  otherwise  mutually  agreed.  For  some 
time  the  surviving  partner  carried  on  the  business,  and  then  by  agree- 
ment of  all  parties  in  interest  the  business  and  the  greater  part  of  the 
assets  of  the  firm  were  transferred  to  a  corporation  in  exchange  for  its 
stock,  which  was  placed  in  the  hands  of  the  surviving  partner  as  trustee. 
Heldf  that  the  personal  representative  of  one  of  the  partners,  who  had 
*  been  dead  eight  years,  and  upon  whose  share  no  profits  had  been  paid, 
because  his  right  was  disputed,  was  entitled  to  maintain  a  suit  in  equity 
for  a  settlement  and  accounting  without  waiting  until  the  remnant  of  the 
partnership  had  been  fully  closed  up;  it  being  within  the  power  of  the 
court  to  protect  the  interests  of  all  concerned  in  the  final  decree. 

In  Equity.    On  demurrer  to  bill. 

Charles  P.  Hewes,  for  plaintiff. 
Seth  T.  McCormi^k,  for  demurrer. 
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ARCHBALD,  District  Judge.  The  plaintifTs  intestate,  George  W» 
Jackson,  was  a  member  of  the  copartnership  of  Jackson,  Hastings  &  Co., 
organized  August  31, 1897,  tp  engage  in  the  general  banking  business  at 
Bellefonte,  Pa.  Two  months  later,  on  October  22,  he  died ;  and  Henry 
C.  McCormick  and  Daniel  H.  Hastings  two  other  members  have  also 
died  since  then,  the  one  in  May,  1902,  and  the  other  in  January,  1903, 
leaving  J.  Henry  Cochran  as  the  sole  survivor.  As  recited  in  the  co- 
partnership agreement,  Jackson  had  a  six'-fifteenths  interest  in  the  busi- 
ness, Hastings  had  five-fifteenths,  McCormick 'two-fifteenths,  and  Coch- 
ran two-fifteenths.  By  the  second  article,  the  copartnership  was  to  con- 
tinue 10  years ;  and  by  the  fourth  article,  it  was  provided,  that,  in  case 
of  the  death  of  one  or  more  of  the  partners  before  the  expiration  of  that 
term,  the  capital  of  such  partner  or  partners  should  remain  in  the  busi- 
ness, unless  otherwise  agreed  to,  but  that  the  legal  representatives  of  any 
such  partner  should  be  paid  6  per  cent  per  annum  on  the  capital  so  left 
in  it,  and  should  also  participate  in  the  earnings  to  the  same  extent  as 
the  deceased  partner  himself  would  have  done  if  living;  the  business, 
however,  to  be  exclusively  managed  by  the  surviving  partners  or  partner, 
and  the  legal  representatives  of  the  deceased  partners  to  have  no  voice 
therein.  In  accordance  with  what  was  so  provided,  the  business  of  the 
partnership  continued,  notwithstanding  the  death  of  its  several  members, 
up  to  January  last,  and  twice  in  this  interval  the  plaintiff  by  suit  in  the 
state  courts  has  endeavored  to  obtain  a  recognition  of  the  interest  of  the 
estate  which  he  represents  in  its  affairs,  and  a  participation  in  the  prof- 
its derived  therefrom,  as  secured  to  him  by  the  articles  quoted.  But  in 
each  case,  without  avail ;  it  being  held  that,  by  reason  of  the  ten-years 
provision,  the  suit  was  premature.  Brew  v.  Hastings,  196  Pa.  222,  46 
Atl.  257 ;  Id.,  206  Pa.  165,  66  Atl.  922.  Now,  again,  the  same  position 
is  taken,  but  for  somewhat  different  reasons,  the  facts  having  changed, 
and  the  question  is  whether  the  plaintiff  is  still  in  advance  of  his  rights. 

After  the  death  of  the  other  two  partners  and  the  final  disposition  of 
the  second  suit,  the  parties  to  the  present  bill,  consisting  of  the  surviv- 
ing partner  and  the  legal  representatives  of  the  three  who  are  deceased^ 
came  together,  December  24,  1903,  and  entered  into  a  new  agreement 
By  it  (article  1)  the  provision  for  the  continuance  of  the  copartnership, 
contained  in  the  original  articles,  was  abrogated,  the  same  being  thereby 
terminated,  as  it  is  said,  by  mutual  consent  Recognizing  the  desirabil- 
ity of  the  partnership  being  merged  into  a  trust  company  to  be  organiz- 
ed under  the  laws  of  Pennsylvania,  it  was  further  agreed  (article  2)  that, 
as  soon  as  such  trust  company  should  be  incorporated,  all  the  assets  and 
property  of  the  firm  should  be  transferred  and  conveyed  to  it,  and  capital 
stock  therein  be  received  in  return,  to  the  extent  of  the  net  value  of  the 
property  turned  over  less  the  liabilities  assumed ;  such  value  to  be  deter- 
mined (article  3)  by  agreement  between  the  parties  and  a  committee  of 
stockholders ;  and  the  stock  (article  4)  to  be  issued  to  and  held  by  the  de- 
fendant J.  Henry  Cochran  as  trustee  for  all  parties,  until  their  rights- 
should  be  determined  and  a  distribution  of  the  stock  made.  It  was, 
however,  further  provided  (article  5)  that  immediately  upon  the  forma- 
tion of  the  trust  company,  and  the  issue  and  delivery  of  the  stock,  any  of 
the  parties  in  interest  should  be  entitled  to  require  a  distribution  of  it,. 
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and  a  settlement  of  the  affairs  of  the  copartnership,  the  same  as  though 
Mr.  Gx:hran  was  the  sole  surviving  member  without  any  provision 
(such  as  had  previously  existed)  for  the  continuance  of  the  business; 
for  which  purpose,  suits  at  law  or  in  equity,  if  necessary  to  compel  a  set- 
tlement and  distribution,  could  be  maintained.  Nothing  in  the  agree- 
ment, however,  as  it  was  declared  (article  6),  should  be  construed  into 
an  admission  that  the  estate  of  the  plaintiflF's  intestate  had  any  interest 
in  the  assets  of  the  copartnership,  which  the  others  expressly  denied,  the 
sole  purpose  of  the  agreement — as  it  is  stated — ^being  to  substitute  the 
trust  company  stock  for  the  existing  partnership  assets,  with  the  right  to 
an  immediate  accounting  instead  of  waiting  until  the  end  of  the  10  years. 
It  was  also,  at  the  same  time,  provided  (article  7)  that  the  agreement 
was  only  to  be  operative  upon  the  organization  of  the  proposed  trust 
company,  and  that  it  was  to  be  deemed  canceled  unless  this  was  accom- 
plished and  a  sale  of  the  assets  effected  within  four  months. 

The  proposed  trust  company  was  subsequently  organized,  although 
not  within  the  time  contemplated,  and  only  a  part  of  the  assets  were  ac- 
cepted, necessitating  another  agreement,  which  was  entered  into  January 
2,  1905,  between  the  trust  company  and  the  present  parties.  By  it  the 
latter  agreed  to  sell  and  transfer  to  the  trust  company  all  the  property 
and  effects  of  the  copartnership,  excepting;  (a)  notes,  accounts,  and  in- 
debtedness, due  thereto  by  plaintiff's  intestate ;  (b)  notes  made  or  en- 
dorsed by  Henry  Green,  amounting  to  $20,000,  with  the  collateral  de- 
posited therewith  as  security;  and  (c)  two  certain  notes  aggregating 
about  $4,400,  one  made  by  the  Aultman  Company,  and  the  other  by  the 
Western  Manufacturing  &  Supply  Company  and  indorsed  by  the  Ault- 
man company  ;  all  of  which  were  to  remain  the  property  of  the  copartner- 
ship. In  consideration  of  this,  the  trust  company  agreed  to  assume  all 
the  liabilities  of  the  bank  as  shown  by  the  books,  and  to  issue  at  once  to 
J.  Henry  Cochran,  trustee,  as  provided  in  the  agreement  of  December 
Mf  1903,  $70,000  of  fully  paid  up  stock.  It  was  still  further  agreed 
that  tiie  firm  of  Jackson,  Hastings  &  Co.  should  indorse  certain  notes 
(presumably  part  of  the  accepted  assets)  ;  one  made  by  J.  W.  Gephart 
for  $6,000,  due  February  i,  1905,  and  indorsed  by  F.  H.  Qemson,  and 
another  by  the  same  maker  for  $5,000,  due  February  10,  1905,  and  in- 
dorsed by  the  Bellefonte  Furnace  Company,  and  should  also  guar- 
anty payment  of  a  certain  note,  made  by  W.  R.  Jenkins  for  $3,000,  in- 
dorsed by  the  Jenkins  Iron  &  Steel  Company,  and  secured  by  a  bond  of 
the  Howard  Iron  &  Steel  Company ;  the  indorsement  of  these  notes  or 
any  renewals  not  to  continue  longer  than  a  year  from  the  date  of  the 
agreement.  The  several  matters  which  were  so  provided  for  were  all 
carried  out,  and  it  is  to  secure  the  share  due  to  the  estate  which  he  rep- 
resents, in  what  has  been  so  realized,  that  the  plaintiff  brings  this  suit. 

As  already  stated  the  principal  objection  made  to  it  is  that  it  is  prema- 
ture. The  further  objection  that  it  should  be  against  Mr.  Cochran 
alone,  as  sole  surviving  member  of  the  original  copartnership,  as  well  as 
the  trustee  to  whom  the  stock  of  the  trust  company  has  been  issued,  is 
readily  disposed  of.  As  already  appears,  the  other  defendants  are  the 
personal  representatives  of  the  two  other  deceased  members,  and  while 
the  plamtiff  may  not  be  entitled  to  the  same  measure  of  relief  against 
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them  as  against  Mr.  Cochran  as  parties  directly  interested,  they  are  in- 
dispensable to  any  suit  which  attempts  to  pass  upon  and  settle  the  inter- 
est of  the  plaintiff's  intestate  in  the  affairs  of  the  partnership,  involving 
as  it  does  an  adjustment  of  the  equities  between  him  and  his  former 
partners.    1  Dan.  Chanc  Prac.  216. 

The  objection  that  the  suit  is  brought  too  soon  resolves  itself  into  the 
argument  that  an  accounting  cannot  be  required  until  there  can  be  sub- 
stantially a  complete  one ;  and  cannot  therefore  be  demanded  here,  there 
being  outstanding  and  unsettled  matters,  such  as  the  several  notes  which 
the  trust  company  declined  to  take,  or  which  it  required  the  firm  to  in- 
dorse or  guaranty.  The  bill  was  filed  April  7,  1905,  some  three  months 
after  the  agreement  with  the  trust  company,  and  the  large  body  of  stock 
thereby  called  for,  had  admittedly  been  issued  to  Mr.  Cochran  at  that 
time.  And  while  it  is  not  averred  that  the  excepted  assets,  or  the  notes, 
which  the  firm  was  required  to  guaranty,  have  been  realized  upon,  and 
the  possibility  of  the  latter  remaining  open  for  a  year  is  apparently  con- 
templated, it  is  also  a  possibility  that  they  have  in  fact  long  since  been 
taken  care  of,  or,  if  not,  have  been  found  practically  worthless,  the  plain- 
tiff in  either  case  being  entitled  to  an  account.  There  is  certainly  a  strong 
appeal  for  it  under  the  showing  that  has  been  made.  The  plaintiff's 
intestate  has  now  been  dead  over  eight  years,  and  the  settlement  of  his 
estate  has  been  necessarily  held  up  until  it  could  be  known,  whether  any- 
thing was  coming  to  it  from  this  source.  The  defendants  deny  that  he 
had  any  interest  in  the  partnership  (although  the  original  articles  rdtite 
that  he  had  six-fifteenths) ;  whatever  he  had  being  exhausted — as  it  is 
claimed — ^by  his  indebtedness  to  the  firm.  If  it  should  prove  that  he  had 
none,  the  controversy,  which  has  been  dragging  its  slow  length  along  all 
these  years,  will  be  brought  to  an  end,  to  the  relief,  as  it  would  seem,  of 
all  parties.  But  if,  on  the  other  hand,  it  should  be  found  that  he  had, 
his  estate,  to  that  extent,  with  no  apparent  reason,  has  been  kept  out 
of  the  interest  due  it  yearly  on  the  capital  left  with  the  firm,  as  well 
as  its  proportionate  share  of  the  profits,  both  of  which  were  stipulated 
and  provided  for  by  the  original  articles. 

Finally,  by  the  arrangement  with  the  trust  company,  the  available  as- 
sets of  the  firm,  constituting  by  far  the  greater  bulk  of  them,  were  dis- 
posed of,  and  stock  in  that  institution  secured  therefor,  which  is  capable 
of  division  among  the  parties,  according  to  their  respective  interests, 
and  which  they  are  therefore  entitled  to  have  distributed,  without  more. 
Denver  v.  Roane,  99  U.  S.  355,  26  L.  Ed.  476.  Moreover,  by  the  ex- 
press provision  of  article  5  of  the  agreement  of  December,  1903,  either 
party  was  to  have  the  right  to  call  for  this,  as  well  as  for  a  settlement  of 
the  unsettled  affairs  of  the  copartnership,  and  to  enforce  it  by  suit  at  law 
or  in  equity ;  which,  of  itself,  is  a  sufficient  warrant  for  this  bill.  It  is 
contended  that  this  was  constructively  abrogated  by  the  subsequent 
agreement  of  January  2, 1905,  by  which  the  inability  of  the  parties  to  ful- 
ly dispose  of  the  property  of  the  firm,  as  previously  contemplated,  is 
recognized,  the  unaccepted  assets  being  thrown  back  on  their  hands, 
and  others  required  to  be  guarantied,  leaving  the  partnership  af- 
fairs correspondingly  open  and  unliquidated.  But  the  agreement  of 
January  2,  1905,  was  intended  to  carry  out  that  of  December  24,  190J 
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which,  although  limited  by  its  own  terms,  it  expressly  declares  to  be  in 
force ;  and,  if  so,  the  plaintiflF  has  a  right  to  appeal  to  it.  Outside  of  its 
provisions  the  defendants  would  admittedly  be  liable  to  account  after  a 
substantial  liquidation,  and  much  more  would  they  in  the  face  of  th^ m. 
And  unless  therefore  it  is  clear  that  something  material  is  to  be  obtain- 
ed out  of  the  doubtful  and  discredited  assets  which  remain,  it  would  be 
a  hardship  on  those  who  are  interested  in  the  estate,  which  the  plaintiff 
represents,  to  longer  wait  upon  them.  If  occasion  should  be  found  in 
the  course  of  the  accounting  for  protecting  the  defendants,  or  either  of 
them,  against  indorsements  or  obligations  assumed  in  accordance  with 
the  agreement  of  January  2,  1905,  there  is  no  difficulty  in  providing  for 
it  in  the  final  decree,  and  it  aflfords  no  ground  for  not  proceeding  there- 
to. 

The  demurrer  is  overruled,  with  leave  to  the  defendants  to  answer 
over  within  10  days. 


In  re  KAPLAN  et  aL 
(District  Court,  B.  D.  Pennsylvania,    December  16,  1905.) 
No.  1,»97. 

BaNKKUPTOT — ^DlSCHABGE — OBTAINING   CkEDIT  ON   FALSE   STATEMENT. 

An  objection  to  the  discbarge  of  bankrupts  under  Bankr.  Act  Jnly  1, 
1898,  c.  541,  §14b  (3),  30  Stat  650  [U.  &  Comp.  St  1901,  p.  3427],  as 
I  jiended  In  Act  Feb.  6,  1903,  c,  487,  32  Stat  797  [U.  S.  CJomp.  St  Supp. 
1905,  p.  684],  on  the  groond  that  they  obtained  property  on  credit  from  the 
objecting  creditor  npon  a  materially  false  statement  in  writing,  further 
specified  as  being  a  statement  in  writing  of  their  assets  and  liabilities 
made  for  the  purpose  of  obtaining  a  loan,  is  not  sustained,  where  the 
evidence  shows  that  the  statement  was  given  to  the  creditor  10  weeks 
before  the  loan  was  made,  that  he  refused  to  make  a  loan. thereon,  and 
afterwards  made  It  on  security  given  at  the  time  and  which  was  deemed 
by  him  sufficient 

In  Bankruptcy,    On  review  of  report  of  referee. 

The  following  is  the  report  of  Referee  David  Werner  Amram : 

An  adjudication  in  bankruptcy  in  the  above  matter  was  entered  on  August 
10,  1904,  and  the  cause  referred  to  me  as  referee.  Thereafter  the  bankrupts 
filed  their  petition  for  discharge,  and  Daniel  Myers,  Jr.,  of  Philadelphia,  one  of 
their  creditors,  filed  specifications  of  objection  thereto.  On  March  22, 1905,  your 
honorable  court  referred  the  said  petition  of  the  bankrupts  for  their  discharge 
and  the  specifications  of  grounds  of  opposition  to  me  to  ascertain  and  report  the 
facta  with  the  testimony  and  my  findings  thereon.  In  compliance  with  the  said 
order  I  gave  due  notice  to  the  attorneys  for  the  bankrupts  and  the  objecting 
creditor,  and  held  a  meeting  for  hearing  upon  the  said  objections  on  April  4, 
1905,  at  3 :30  p.  m.,  when  I  was  attended  by  the  bankrupts  and  their  attorney 
Bernard  Pockrass,  Esq.,  and  the  objecting  creditor  and  his  attorney,  Henry 
N.  Weasel,  Esq.  Testimony  was  taken  at  this  meeting,  and  the  meeting  was 
adjourned  from  time  to  time  for  the  purpose  of  taking  further  testimony.  A 
record  of  the  said  meetings  and  a  transcript  of  the  testimony  taken  is  hereto 
attached- 

The  objection  to  the  bankrupts'  discharge  is  based  upon  section  14b  (3)  of 
the  bankruptcy  law  (Act  July  1,  1808,  c.  541,  30  Stat  550  [U.  S.  Comp.  St 
1901,  p.  3427]),  to  wit  that  the  "bankrupts  have  hitherto  and  prior  to  their  ad- 
judication in  bankruptcy,  obtained  from  this  deponent  property  on  credit  uim)u 
a  materially  false  statement  in  writing  made  to  this  deponent  for  the  pur- 
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pose  of  obtaining  such  property  on  credit" ;  specifying  more  particularly  that 
on  February  4,  1904,  the  bankrupts  requested  a  loan  of  $300  from  the  object- 
ing creditor,  and  made  and  submitted  for  his  consideration  a  statement  in 
writing  as  follows: 
••To  D.  Myers,  Jr.,  of  Philadelphia : 

"The  undersigned,  for  the  purpose  of  procuring  credit  from  time  tr>  time 
from  you  for  the  negotiable  paper  of  the  undersigned  or  otherwise,  furnish 
you  with  the  following  statement  which  fully  and  truly  sets  forth  the  tiuan- 
cial  condition  of  the  undersigned  on  the  4th  day  of  Feb.  1904,  which  statement 
you  can  consider  as  continuing  to  be  full  and  accurate  unless  notice  of  change 
is  given  you.  The  undersigned  agree  to  notify  you  promptiy  of  any  change 
that  materially  reduces  the  pecuniary  responsibility  of  the  undersigned. 


I 


LlabllltieB. 


Real  BsUte  (Asse'd  Value  $ )  _ 

Market   Value '^  225 

Merchandise  on  hand  coat 7  000 

Merchandise  In   transit _ 

Bills    Receivable 76 

Outstanding  accounts  pew 800 

Outstanding  accounts  6  mos.  old 

Cash  in  bank  and  on  hand 600 

Machinery  and  Fixtures 

Horse  and  Wagon 600 

Other  assets  not  specified  above 

120  87S 


19  000 


Mortgages..* •^....» 

Bills   Payable 

Amount    due    for    merchandise    on 

hand S( 

Amount    due    for    merchandise    In 

transit 

Other  liabilities  not  specified  above- 
Loans  from  Banks  or  Trust  Co. 


Description  of  Real  Estate  and  In  Whose  Name. In    my    name    House    ft 

Lotte  710  S.  6th  8t 
Lotte     26     X     S7     PMt 

Do  You  Borrow  on  Accounts  Receivable? No. 

What  Banks  or  Trust  Company  are  You  Depositing  WlthT CenteraL 

Have  You   Given   Judgment  Notes  to  Any   Person  or  Firm 

to  Secure  Them?    Answer  No No. 

To  What  Extent  are  Endorser  on  Other  Paper?    Answer  No...     No. 
Insurance  Carried  on  Real  Estate.    19.000.00.    On  Stock.    $8,000.00. 
Do  You  Carry  Life  Insurance?    Yes.    What  Amount?    |26»000... 
To  Whom  Payable?    In  our  name. 

'The  above  Is  a  true  statement  of  our  condition  this  fourth  day  of  Feb.,  1901 
**[Si^ed]  Nathan  Kaplan. 

"Frank  Skwersky. 

"Kaplan  &  Skwersky." 
Indorsed:    "Statement  Kaplan  &  Skwersky,  made  February  -4,   19(ML" 

^-and  that  the  deponent  relying  upon  this  statement  loaned  the  bankrupts  the 
sum  of  $300  In  cash. 

The  objecting  creditor  further  avers  that  the  statement  was  materially 
false  in  four  particulars:  (1)  That  the  bankrupts  did  not  own  the  real  estate 
meDtioned  In  said  statement.  (2)  That  they  did  not  have  on  hand  merchan- 
dise to  the  value  set  forth  In  said  statement  (3)  That  they  owed  more  than 
$3,000,  as  stated  by  them.  (4)  That  they  had  given  judgment  notes  to  divers 
persons,  firms,  and  corporations. 

The  statement  In  writing  above  referred  to  was  offered  In  evidence,  and  It 
Is  admitted  that  the  signatures  thereto  are  in  the  handwriting  of  the  bank- 
rupts. 

From  the  testimony  taken  before  me,  I  find  and  report  the  following  facts: 

That  on  February  4,  1904,  the  bankrupts  called  on  Daniel  Myers,  Jr.,  the 
objecting  creditor,  at  his  ofllce  in  the  building  of  the  Central  Trust  Gompany, 
Philadelphia,  and  asked  him  for  a  loan  of  $500.  At  that  time,  Kaplan,  one  of 
the  bankrupts,  was  about  to  purchase  a  house  and  lot  710  South  Fifth  street 
Philadelphia.  Myers  requested  them  to  give  him  a  statement  of  their  financial 
condition.  Kaplan  informed  him  that  he  was  about  to  purchase  the  above- 
mentioned  property,  the  price  of  which  was  $12,000,  and  that  a  mortgage  of 
$9,000  was  to  be  placed  on  It ;  that  he  valued  the  business  of  the  firm  at  $7,000^ 
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and  that  they  owed  $3,000;  that  they  had  bills  receivable  of  $75,  new  out- 
standing accounts  of  $800,  cash  in  bank  and  on  hand  $500,  and  a  horse  and 
wagon  worth  $500;  that  he  carried  no  life  insurance,  but  that  his  partner 
Bkwersky  had  a  policy  for  $1,000. 

At  the  time  of  this  Interview  Myers,  the  objecting  creditor,  using  one  of  the 
blanks  of  the  Central  Trust  ft  Savings  Ck>mpany,  with  which  he  was  con- 
nected, prepared  a  statement  from  the  answers  of  Kaplan  and  offered  it  to  the 
bankrupts  for  their  signature.  They  signed  it,  and  were  told  by  Myers  to 
come  In  a  few  days  for  an  answer.  A  few  days  later  Skwersky,  one  of  the 
bankrupts,  called  on  Myers,  the  objecting  creditor,  who  then  told  him  that  he 
declined  to  give  him  any  money  on  account  of  the  statement,  but  suggested 
that  if  the  bankrupts  could  give  him  any  real  estate  security  he  would  make 
the  loan.  Skwersky  left  Myers  without  receiving  the  money  and  thus  the 
matter  ended. 

On  February  9th,  five  days  after  the  above  statement  was  given,  the  property 
above  referred  to,  710  South  Fifth  street,  was  bought  by  Kaplan,  one  of  the 
bankrupts,  whose  cash  book  shows  that  on  that  date  he  paid  to  William  H. 
Moss  $585 ;  $500  of  which  was  on  accoimt  of  the  purchase  price  of  this  piece 
of  real  estate.  More  than  two  months  after  these  events  the  bankrupts  re- 
newed their  application  for  a  loan  with  Myers,  who  again  declined  to  make  it 
because  they  had  no  real  estate.  He  was  informed,  however,  by  Skwersky 
that  he  (Skwersky)  had  paid  in  $208  on  account  of  the  20-year  endowment 
policy  on  his  life  for  $1,000,  and  Myers  agreed  to  make  a  loan  of  $200,  if  this 
policy  were  assigned  to  him  as  collateral  security.  Skwersky  told  Myers  that 
$200  was  not  enough  for  him,  and  the  latter  then  agreed  to  make  a  loan  of 
$300,  provided  the  policy  of  life  insurance  was  assigned  to  him,  and  the  bank- 
rupts would  give  him  their  Judgment  note  for  $300.  This  was  agreed  to  and 
on  April  18,  1904,  the  Judgment  note  signed  by  the  firm  and  by  Skwersky  in- 
dividually for  $300  was  delivered  to  Myers,  and  Skwersky's  policy  of  life 
Insurance  Issued  by  the  New  York  Life  Insurance  Ck>mpany  for  $1,000,  was  as- 
signed to  him,  and  he  thereupon  paid  over  to  Skwersky  $282,  deducting  $18 
for  reasons  which  do  not  appear  in  evidence. 

I  am  convinced  from  the  testimony  that  the  objecting  creditor  did  not 
make  the  loan  of  $300  on  April  18,  1904,  on  the  faith  of  the  statement  signed 
by  the  bankrupts  on  February  4,  1904.  His  answers  to  questions  on  this 
point  are  slgniflcant:  "Q.  Why  didn't  you  give  them  the  money  when  the 
statement  was  signed?  A.  Because  it  didn't  suit  me  at  that  time.  Q.  Why 
didn't  it  suit  you  at  that  time?  A.  Because  I  didn't  feel  like  giving  it  to  them 
at  that  time.  Q.  Why  didn't  you  feel  like  giving  it  to  them  at  that  time?  A. 
I  can't  tell  you."  Immediately  before  giving  the  above  answers  he  was  asked : 
••Q.  Then  you  did  not  give  them  any  money  on  the  strength  of  this  statement?" 
to  which  he  replied:  ''A.  Yes;  that  statement  had  a  great  deal  tp  do  with  it 
That  had  all  to  do  with  It  If  they  were  perfectly  responsible,  the  way  they 
bad  been  telling  me.** 

In  spite  of  this  answer  of  Myers,  I  am  convinced  from  his  other  answers 
and  from  the  other  testimony  In  the  case  that  the  stateipent  had  nothing  to 
do  with  the  loan,  and  that  he  made  the  loan  to  them  on  what  he  believed  at 
that  time  to  be  entirely  good  security  without  considering  the  statement  which 
they  had  made  to  him  10  weeks  before.  In  view  of  these  findings  of  fact,  1 
am  of  the  opinion  that  the  objecting  creditor  has  failed  to  prove,  as  required 
by  the  bankruptcy  law,  that  the  bankrupts  obtained  property  on  credit  from 
him  upon  a  materially  false  statement  in  writing  made  to  him  for  the  pur- 
pose of  obtaining  such  property  on  credit,  and  that  therefore  the  objections  to 
the  discharge  should  be  dismissed  and  the  discharge  granted. 

Ck>unsel  for  the  objecting  creditor  has  argued  that  the  printed  words  at  the 
head  of  the  statement  of  February  4,  1904,  are  of  such  a  character  as  to  nind 
the  bankrupts  by  the  statements  made  and  to  Justify  the  objecting  croditor  in 
offering  the  statement  as  a  basis  for  his  objection  to  the  discharge. 

The  following  are  the  printed  words  at  the  head  of  the  said  statement: 
•The  undersigned,  for  the  purpose  of  procuring  credit  from  time  to  time  from 
you  for  the  negotiable  paper  of  the  undersigned  or  otherwise,  furnish  you 
with  the  .following  statement,  which  fully  and  truly  sets  forth  the  financial 
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condition  of  the  nnderslgned  on  the day  of 190 — ,  which  statement 

you  can  consider  as  continuing  to  be  full  and  accurate  unless  notice  of  chaitge 
is  given  you.  The  undersigned  agree  to  notify  you  promptly  of  any  diange 
that  materially  reduces  the  pecuniary  responsibility  of  the  undersigned.*'  The 
blanks  in  the  above  heading  were  filled  in  with  the  date  February  4.  19(H.  It 
may  very  well  be  that  If  a  loan  had  been  made  by  Myers  on  or  about  the  4th 
day  of  Febniary,  1904«  on  the  faith  of  this  statement,  and  that  subsequently, 
say  10  weeks  later,  a  new  loan  had  been  made,  the  statement  might  have  with 
Justice  been  considered  to  be  still  in  force,  and  its  contents,  true  or  false, 
binding  on  the  bankrupts.  In  other  words,  it  might  then  be  considered  a 
continuing  statement,  but  in  view  of  my  findings  of  fact  that  no  loan  whatever 
bad  been  made  on  this  statement  and  that  the  loan  actually  made  was  10 
weeks  after  the  statement  was  g^iven  upon  security  not  mentioned  in  the  state- 
ment, I  cannot  agree  with  the  conclusion  of  law  urged  by  the  attorney  for  the 
objecting  creditor  that  this  is  a  continuing  statement  and  binding  on  the 
bankrupts.  This  would  only  be  possible  in  one  of  two  cases,  either  that  a 
loan  had  originally  been  made  at  the  time  when  the  statement  was  given  and 
the  statement  thus  kept  alive,  or  that  it  was  clearly  understood  between  the 
parties,  and  appeared  so  from  the  evidence,  that  notwithstanding  the  fact  that 
the  loan  was  made  10  weeks  after  the  statement  was  given  the  statement  was 
considered  by  both  parties  to  be  still  in  full  force. 

Thus  far.  I  have  not  confsldered  the  question  of  the  truth  or  falsity  of  the 
statement,  believing  that  this  is  an  immaterial  matter  in  view  of  my  finding 
that  the  statement  was  not  the  basis  of  the  credit.  The  circumstances  surround- 
ing the  execution  of  the  statement  and  certain  facts  in  the  statement  itself 
have  raised  the  gravest  doubt  in  my  mind  as  to  whether  the  bankrupts  were 
really  advised  of  the  nature  of  the  statement  that  they  were  signing.  The 
bankrupts  are  both  illiterate  men.  The  transaction  took  place  in  the  oflSce  of 
Myers  in  the  Central  Trust  Ck>mpany's  building.  The  only  other  person 
present  was  Mr.  Myers*  stenographer,  and  her  testimony  as  to  the  circum- 
stances is  not  convincing.  She  was  called  as  a  witness  by  the  objecting 
oi-editor  and  said  among  other  things:  "They  [the  bankrupts]  didn't  seem 
to  understand  the  questions,  so  Mr.  Myers  read  them  off  to  them,  and  they 
answered  them,  and  he  wrote  it  down  as  they  answered  them.  It  was  then 
reread  to  them,  and  they  said  it  was  correct  and  signed  it  And  I  wrote 
on  the  back  the  name,  and  when  it  was  made,  and  put  it  in  Mr.  Myers* 
safe."  I  am  convinced  that  this  statement  of  the  stenographer  is  not  true, 
because  there  are  at  least  two  facts  in  the  statement  which  must  neces- 
sarily have  led  to  some  dispute  and  change  in  the  statement  before  signa- 
ture. One  of  these  facts  is  the  answer  to  the  question  "Q.  What  banks  or 
trust  company  are  you  depositing  with?"  and  the  other  is  the  answer  to 
the  question  as  to  what  amount  of  life  Insurance  was  carried.  To  the  first 
of  these  questions  the  answer  appearing  in  the  statement  is  "Centeral." 
Now  this  paper  was  signed  in  the  building  of  the  Central  Trust  Company  and 
was  written  by  Mr.  Myers,  who  is  connected  with  the  Central  Trust  Company, 
and  yet  it  appears  positively  from  the  testimony  that  the  bankrupts  never  had. 
an  account  with  the  Central  Trust  Company  or  the  Central  National  Bank. 
I  cannot  believe  that  the  bankrupts  would  make  a  statement  like  this  if  it 
were  not  true,  and  therefore,  am  driven  to  the  conclusion  that  they  did  not 
make  the  statement  I  cannot  believe,  that  the  bankrupts  would  have  the 
audacity  to  go  into  the  building  of  the  Central  Trust  Company  and  attempt  to 
do  business  with  a  person  connected  with  that  Institution  and  try  to  make  him 
believe  that  they  were  depositors  in  that  institution  when,  as  a  matter  of  fact 
they  were  not  The  statement  shows  that  to  the  question  concerning  the 
amount  of  life  insurance  carried  by  the  bankrupts  the  answer  is  $25,000.  I 
do  not  believe  that  this  statement  was  read  to  the  bankrupts  and  that  they 
admitted  it  to  be  correct  It  is  improbable  on  the  face  of  it  considering  the 
financial  standing  of  the  bankrupts  as  shown  by  other  parts  of  this  document : 
it  is  admitted  by  Myers  in  his  testimony  to  be  a  clerical  error  on  his  part; 
and  it  seems  to  show  upon  careful  inspection  that  the  figure  "2"  has  been 
written  over  the  figure  "1."  There  is  no  evidence  as  to  the  latter  point  and  It 
is  the  result  of  my  own  examination  with  a  low-power  magnifying  glass. 
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Tbe  testimony  of  the  stenographer  shows  an  unmistakable  desire  on  her  part 
to  make  her  statement  as  favorable  as  possible  to  the  objecting  creditor.  She 
even  went  so  far  as  to  say  that  the  check  for  the  loan  was  given  Immediately 
after  the  statement  was  signed;  but,  under  cross-examination,  she  was 
obliged  to  modify  her  statement  The  fact  is  that  no  money  was  given  at  all 
until  10  weeks  thereafter.  She  also  appeared  anxious  to  make  It  clear  that 
she  was  present  and  heard  the  entire  conversation  between  Mr.  Myers  and 
the  bankrupts  but  was  obliged  to  admit  that  part  of  it  was  in  German,  part 
of  it  in  English  and  part  of  it  in  Hebrew,  and  that  she  only  understood  the 
English.  I  believe  that  this  lady's  linguistic  acquirements  do  not  warrant 
her  in  stating  that  part  of  the  conversation  was  in  Hebrew ;  what  she  prob- 
ably meant  was  that  the  German  spoken  by  the  parties  was  not  the  classical 
German,  but  the  dialect  spoken  by  immigrant  Jews  of  Eastern  Europ«'.  She 
furthermore  stated  that  she  left  Mr.  Myers'  employ  about  January  or  Febru- 
ary, 1905;  whereas,  Mr.  Myers,  testifying  before  me  on  April  4,  1905,  said: 
''I  had  a  young  lady  there.  She  was  attending  to  my  books.  Miss  l^erkins. 
She  Is  still  there  yet."  There  can  be  no  doubt  that  on  February  4,  1904,  the 
matter  of  the  financial  standing  of  the  bankrupts  was  discussed,  and  that  Mr. 
Myers  wrote  down,  in  the  statement  which  the  ba!nkrupts  signed,  certain 
facts  which  he  testified  were  the  facts  as  he  understood  them,  or  to  quote  his 
words:  "Just  what  I  understood  them  to  said  I  put  down."  ♦  ♦  *  "i 
put  down  Just  exactly  as  they  told  me — as  I  understood  them.  Put  down  ex- 
actly word  for  word  just  exactly  what  I  understood  they  told  me,  and  I  be- 
lieved it  was  true."  If  these  facts  are  falsely  stated,  it  Is  due  to  Myers*  o\vn 
carelessness.  If  I  may  guess  at  what  occurred  at  that  interview  it  was  prob- 
ably something  like  the  following:  The  bankrupts  having  told  Myers  that 
Kaplan  was  about  to  buy  a  piece  of  real  estate  for  $12,000,  and  place  a 
$9,000  mortgage  on  it,  Myers  probably  said:  "Well,  if  that's  the  case,  we'll 
put  down  the  value  of  that  real  estate  at  $12,000  and  a  mortgage  at  $0,(X)0," 
to  which  the  bankrupts  probably  assented.  Then  Myers  probably  asked  them, 
**What  is  your  business  worth?"  and  they  probably  said  to  him,  "It  cost  ua 
nM>re  than  $7,000,"  meaning  thereby,  as  they  actually  explained  in  their  testi- 
mony, that  their  merchandise,  license,  and  other  expenses  in  connection  with 
the  establishment  of  the  business  from  and  after  June  1,  1903,  was  upwards 
of  $7,000.  Myers  probably  said,  "Well,  we'll  put  down  $7,000,"  to  which 
the  bankrupts  again  assented. 

It  is  possible  that  in  a  similarly  careless  manner  Myers  suggested  to  the 
bankrupts  that  they  ought  to  deposit  in  the  Central  Trust  Company,  the 
Institution  with  which  he  is  connected,  and  that  they  agreed  to  this,  and  that 
he  then  put  down  the  word  "Central"  after  the  question,  "What  banks  or 
trust  company  are  you  depositing  with?"  Indeed,  this  thought  was  suggested 
by  counsel  for  Myers  in  his  argument  after  the  testimony  had  been  closed. 
There  is  no  evidence  whatever  in  support  of  the  statement  in  the  specification 
of  objection  that  the  bankrupts  "were  in  debt  to  a  greater  extent  than  $3,000 
as  stated  by  them." 

The  only  point  about  which  I  have  serious  doubts  is  the  alleged  answer  of 
the  bankrupts  to  the  question,  "Have  you  given  judgment  notes  to  any  person 
or  firm  to  secure  them?"  the  answer  being  "No."  It  is  uncontradicted  that  on 
the  4th  of  February,  when  this  statement  was  given,  the  bankrupts  had  out- 
standing judgment  notes  given  to  various  persons  and  amounting  altogether 
to  $500.  All  of  these  notes  were  made  the  basis  of  proofs  of  claim  filed  in 
this  cause.  The  answer  of  the  bankrupts,  therefore,  if  given  as  appears  in 
the  statement.  Is  clearly  untrue.  The  bankrupts,  however,  aver  that  this 
answer  wa?  not  given,  and  that  at  the  time  when  their  signatures  were  at- 
tached to  the  statement  of  February  4th,  the  answer  "No"  to  this  question,  as 
well  as  the  answers  to  all  the  other  questions  following  it,  did  not  appear,  and 
that  these  blanks  must  have  been  filled  in  subsequently  by  Mr.  Myers.  I  can^ 
not  l>elieve  that  this  ^  is  a  correct  explanation,  and  I  am  obliged  to  conclude 
that  this  was  a  false  statement ;  but  as  Mr.  Myers  was  not  injured  by  it,  it 
Is  not  material.  The  important  fact  in  this  case  is  that  Myers  did  not  give 
credit  on  the  faith  of  the  statement  notwithstanding  his  averment  that  he  be: 
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lieved  It  to  be  true.  The  hesitation  of  a  business  man  of  Mr.  Myer^  experi- 
ence to  make  a  loan  of  $300,  or  eren  $500,  on  a  statement  which  shows  an  ex- 
cess of  assets  over  liabilities  of  $8,000  cannot  be  explained  on  any  other 
ground  than  that  he  did  not  believe  the  statement  to  be  true,  or  that  he  knew 
the  real  facts  to  be  different  than  those  set  forth  in  the  statement,  the  latter 
being  merely  his  own  careless  method  of  recording  the  substance  of  his  talk 
with  the  bankrupts. 

In  view  of  the  foregoing  I  recommend  to  your  honorable  court  to  dismiss 
the  specifications  of  objection  to  the  discharge,  and  enter  a  decree  discharging 
the  bankrupts. 

Exceptions  to  report  of  special  referee  sur  specifications  of  objection 
to  bankrupts'  discharge. 

And  now,  to  wit,  this  15th  day  of  September,  1906,  comes  Daniel  Myers,  Jr., 
objecting  creditor,  by  Henry  N.  Wessel,  Esquire,  his  attorney,  and  excepts  to 
the  report  of  the  special  referee  in  the  above  cause  and  assigns  the  following 
reasons: 

(1)  The  learned  special  referee  erred  in  finding  as  follows:  ''Kaplan  in- 
formed him  that  he  was  about  to  purchase  the  above-mentioned  property,  the 
price  of  which  was  $12,000,  and  that  a  mortgage  of  $9,000  was  to  be  placed  on 
It  that  he  valued  the  business  of  the  firm  at  $7,000." 

(2)  The  learned  special  referee  erred  in  finding  that  Kaplan  informed 
Myers  "that  bis  partner,  Skwersky,  had  a  policy  for  $1,000." 

(8)  The  learned  special  referee  erred  in  finding  that  a  few  dajrs  after  the 
statement  was  given  '*Skwersky,  one  of  the  bankrupts,  called  on  My^rs,  the 
objecting  creditor,  who  then  told  him  that  he  declined  to  give  him  any  money 
on  account  of  the  statement,  but  suggested  that  if  the  bankrupts  could  give 
him  any  real  estate  security  he  would  make  the  loan.  Skwersky  left  Myers 
without  receiving  the  money,  and  thus  the  matter  ended." 

(4)  The  learned  special  referee  erred  in  finding  as  follows:  ''I  am  con- 
vinced from  the  testimony  that  the  objecting  creditor  did  not  make  the  loan 
of  $.300  on  April  18,  1904,  on  the  faith  of  the  statement  signed  by  the  bank- 
rupts on  February  4,  1904." 

(5)  The  learned  special  referee  erred  In  holding  that  'the  objecting  credit- 
or has  failed  to  prove,  as  required  by  the  bankruptcy  law,  that  the  bankrupts 
obtained  property  on  credit  from  him  upon  a  materially  false  statement  In 
writing  made  to  him  for  the  purpose  of  obtaining  such  property  on  credit 
and  that  therefore  the  objections  to  the  discharge  should  be  dismissed  and 
the  discharge  granted." 

(6)  The  learned  special  referee  erred  in  holding  that  the  statement  In  this 
case  was  not  a  continuing  statement  and  binding  on  the  bankrupts. 

(7)  The  learned  special  referee  erred  in  finding  as  to  the  answer  concerning 
the  insurance  question  "that  the  figure  '2'  has  been  written  over  the  figure 
'1.'  There  is  no  evidence  as  to  the  latter  point,  and  it  is  the  result  of  my  own 
exam  inn  tion  with  a  low -power  magnifying  glass." 

(8)  The  learned  special  referee  erred  in  his  recommendation  to  the  court 
which  was  as  follows:  "In  view  of  the  foregoing  I  recommend  to  your  hon- 
orable court  to  dismiss  the  specifications  of  objections  to  the  discharge,  and 
enter  a  decree  discharging  the  bankrupts." 

Order  overruling  exceptions: 

And  now,  September  18,  1905,  the  exceptions  of  the  objecting  creditor  to  the 
report  of  special  referee  are  dismissed.  In  the  seventh  6xeq;>tlon  the  finding 
of  the  special  referee  is  not  correctly  quoted. 

Bernard  Pockrass,  for  bankrupts. 
Wessel  &  Aarons,  for  objecting  creditor. 

HOLLAND,  District  Judge.  The  referee's  findings  of  fact,  con- 
clusions of  law,  and  recommendation  are  approved,  and  the  excep- 
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tions  thereto  are  dismissed.  And  now,  to  wit,  December  16,  1906, 
it  is  directed  that  the  specifications  of  objection  to  the  discharge  of 
the  said  bankrupts  are  dismissed,  and  a  decree  discharging  said  bank- 
rupts is  directed  to  be  entered,  upon  filing  proper  papers  showing  a 
conformity  with  all  legal  requirements. 


ALEXANDER  D.  bHAW  &  CD.  T.  UNITED  STATED 

(Circiilt  Court,  B.  D.  New  York.    Juno  6»  190B.) 

No.  8,907. 

L  CnsTOMB  Dirnss — ^Unhqbmitt — CoKSTrrxmoN — Leakage  of  Wine — Gauge. 
On  an  importation  of  wine  In  casks,  having  a  wantage  In  excess  of  nor- 
mal, the  collector  assessed  duty  without  allowance  for  the  excess,  on  the 
ground  that  it  was  due  to  leakage  and  was  within  the  terms  of  paragraph 
29e,  Schedule  H,  I  1,  c.  11,  Tariff  Act  July  24,  1887,  80  Stat  174  [U.  S. 
Comp.  St  1901,  p.  1654],  forbidding  ^'constructive  or  other  allowance  for 
breakage,  leakage  or  damage  on  wines."  BM,  that  this  was  in  violation 
of  section  8,  art  1,  Const  U.  S.,  prescribing  that  ''all  duties  •  •  « 
shall  be  uniform  throughout  the  United  States." 

2.  Same — Subject-Matteb — Constitution. 

Section  8,  art  1,  Const  U.  S.,  giving  Congress  power  to  lay  and  collect 
duties,  necessarily  Implies  that  tiiere  must  be  some  article  imported  on 
which  such  duty  is  imposed. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

For  decision  below,  see  G.  A.  6,939  (T.  D.  26,086),  which  affirmed 
the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of 
New  York. 

Hatch,  Keener  &  Clute  (J.  Stuart  Tompkins,  of  counsel),  for  im- 
porters. 
Henry  A.  Wise,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  appellant  shipped  from  abroad 
certain  wines  in  casks  and  barrels  and  certain  spirits  in  bottles.  When 
the  importation  reached  New  York  there  had  been  a  complete  destruc- 
tion of  some  of  the  goods,  and  as  to  these  the  Board  of  General  Ap- 
praisers properly  sustained  the  protests  of  the  importer,  and  held  that 
no  duty  was  collectible.  As  to  the  other  cases,  where  the  spirits  were 
contained  in  bottles,  some  of  which  were  broken,  the  Board  of  Ap- 
praisers properly  overruled  the  protests  of  the  importer  and  sustained 
the  decision  of  the  collector,  and  held  that  no  relief  could  be  granted 
for  the  broken  bottles.  This  decision  was  correct  under  the  proviso  of 
TariflF  Act  July  24,  1897  (chapter  11,  §  1,  Schedule  H,  par.  296,  30 
Stat.  174   [U.  S.  Comp.  St.  1901,  p.  1654] ),  which  reads  as  follows : 

"And  provided,  further,  that  there  shall  be  no  constructive  or  other  allowance 
for  breakage,  leakage  or  damage  on  wines,  liquors,  cordials  or  distilled  spirits." 

The  only  question  herein  is  as  to  the  correctness  of  the  decision  of 
the  board  in  affirming  the  action  of  the  collector  in  assessing  duty,  not 
only  on  the  amount  of  wine  contained  in  the  casks  or  barrels,  as  re- 
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turned  by  the  gauger,  but  plus  the  wantage  in  excess  of  normal  outage. 
The  normal  outage  or  wantage  is  defined  by  the  board  as : 

"The  difference  between  the  capacity  of  a  cask  or  bottle  and  the  quantity  of 
wine  or  liquor  which  is  usually  placed  in  it,  according  to  the  custom  of  trade, 
a  certain  vacancy  being  allowed  for  the  expansion  of  such  wines  and  liquors." 

The  protest  of  the  importers,  therefore,  is  against  the  action  of  the 
collector  in  assessing  duty  upon  the  difference  between  the  actual 
quantity  contained  in  the  casks,  as  shown  by  return  of  the  gauger  on 
arrival  at  the  port  of  entry  and  the  quantity  shipped  from  the  foreign 
port  as  stated  in  the  invoice.  The  action  of  the  collector  is  defended 
by  reason  of  the  proviso  in  paragraph  296,  quoted  above.  The  col- 
lector held  that  this  difference  in  quantity  was  produced  by  leakage, 
and  by  no  other  cause,  basing  this  conclusion  upon  the  statement  of 
the  United  States  gatiger.  This  statement,  as  reported  by  the  col- 
lector, was  as  follows: 

'*I  have  to  state  that  the  United  States  gauger,  in  his  return  attached  to  the 
entry,  reports  that  casks  numbers  «  «  «  show  evidence  of  leakage,  since 
the  outage  is  22%  gallons  above  normal." 

It  is  admitted  in  the  opinion  of  the  board  that  the  practice  of  the 
Treasury  Department  in  assessing  duties  upon  similar  importations 
has  not  been  uniform,  and  that  under  the  provision  in  the  tariff  act 
of  1883,  which  provided  that  there  should  be  no  allowance  for  break- 
age, leakage,  etc.,  the  Attorney  General  had  held,  in  view  of  the 
decision  of  the  Supreme  Court  in  Marriott  v.  Brune,  9  How.  619, 13  L. 
Ed.  2S2,  and  other  subsequent  decisions,  that  duty  could  only  be 
assessed  upon  the  quantity  of  imported  merchandise  which  arrived  in 
this  country,  and  that  any  portion  not  arriving,  though  described  in 
the  invoice,  was  not  dutiable.  The  Board  of  General  Appraisers,  how- 
ever, seeks  to  differentiate  the  question  herein  by  reason  of  the  amend- 
ment to  the  paragraph  as  above,  so  as  to  provide  that  there  should  be 
no  constructive  or  other  allowance.  The  theory  of  the  Board  is  stated 
by  it  as  follows : 

"The  words  •constructive  allowance,'  thus  introduced  into  the  law,  would 
seem  to  imply  an  allowance  for  a  leakage  which  may  be  presumed  or  Implied, 
or  which  would  exist  in  contemplation  of  law,  rather  than  an  allowance  for 
an  actual  leakage  established  by  affirmative  proof." 

Whether  this  change  in  phraseology  actually  does  effect  any  change 
in*  the  operation  of  the  law  as  applied  to  the  facts  herein  it  is  unneces- 
sary to  determine.  The  fundamental  question  is  the  constitutional  one 
as  to  th^  power  of  Congress  to  collect,  as  alleged  duties  or  imposts, 
charges  on  portions  of  an  importation  which  are  nonexistent  or  which 
do  not  arrive  when  the  rest  of  the  importation  reaches  the  United 
States. 

Article  1,  §  8,  of  the  United  States  Constitution,  provides  as  follows: 

"Sec.  8.  The  Congress  shall  have  power:  (1)  To  lay  and  collect  tares,  du- 
ties, imposts  and  excises;  to  pay  the  debts  and  provide  for  the  common  de- 
fense and  general  welfare  of  the  United  States,  but  all  duties,  imposts  and  ex- 
cises shall  be  uniform  throughout  the  United  State&" 
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Duties  or  imposts  are  taxes  levied  on  articles  brought  into  a  country. 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  Ed,  678.  The  power  to 
collect  such  duty  necessarily  implies  that  there  must  be  some  article 
imported  into  the  United  States  on  which  such  duty  is  imposed.  In 
the  case  at  bar,  although  there  was  a  shortage  of  some  27  gallons  of 
wines  which  never  reached  this  country,  the  appellants  were  required 
to  pay  the  full  duty  thereon  at  the  tariff  rate.  I  think  this  imposition 
is  not  justified.  It  is  not  only  an  appropriation  of  moneys  under  the 
guise  of  taxation,  when  the  object  on  which  the  tax  is  levied  does  not 
exist,  but  the  practical  effect  of  such  an  interpretation  would  be  to 
violate  the  provisions  of  the  Constitution  that  taxes  shall  be  uniform 
throughout  the  United  States,  and  such  taxation  in  effect  imposes 
unequal  taxation  on  the  quantities  of  different  shipments  arriving  in 
the  United  States.  If  there  were  any  doubt  upon  these  questions,  it 
would  seem  to  be  removed  by  the  recent  decision  of  the  United  States 
Supreme  Court  in  Lawder  v.  Stone,  187  U.  S.  281,  23  Sup.  Ct.  79,  47 
L.  Ed.  178. 

It  is  to  be  noted  that  in  this  case  there  is  no  competent  evidence  that 
the  loss  arose  from  any  of  the  causes  excepted  in  the  paragraph  above. 
There  is  nothing  in  the  record  which  furnishes  any  evidence  of  leak- 
age. In  fact,  the  collector  by  his  statement  indicates  that  the  sole 
evidence  of  leakage  is  in  the  fact  that  the  outage  is  above  normal.  In 
these  circumstances  I  fail  to  find  any  justification  for  a  departure 
from  the  practical  construction  placed  upon  the  corresponding  provi- 
sion of  the  tariff  act  of  1883  by  the  Treasury  Department,  customs 
officials,  and  the  Attorney  General  of  the  United  States. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


YOUNG  V.  BOHN. 

(Circuit  Court,  D.  Indiana.    January  10,  1905.) 

No.  10,331   (1,G52). 

CiTSTOKs  Duties — Ciabsitication — ^Abchitectubal  Dka wings — Wobeb  of  Abt 

^-AMEBICAir  ABTI8T — ^ABCHITECT. 

Pen  and  ink  drawings  of  an  artistic  ctiaracter,  of  a  proposed  building, 
produced  by  an  architect  are  within  paragraph  703,  Free  List,  $  2,  c. 
11,  Tarifr  Act  July  24,  1897,  30  Stat  203,  U.  S.  Comp.  St  1901,  p.  1G90, 
relating  to  "works  of  art  the  production  of  American  artists." 

On  Application  for  Review  of  a  Decision  of  the  Board  6{  United 
States  General  Appraisers. 

The  decision  below,  which  is  reported  as  G.  A.  5,609,  T.  D.  25,104, 
reversed  the  assessment  of  duty  by  the  surveyor  of  customs  at  the  port 
of  Indianapolis.  The  opinion  filed  by  the  Board  of  General  Appraisers 
is  as  follows : 

SOMERVILLE,  General  Appraiser.  The  importation  was  made  at  the  port 
of  Indianapolis,  Ind.,  in  April,  1903,  and  consists  of  pen  and  Ink  drawings 
executed  by  Mr.  Arthur  Bohn,  who  is  described  as  a  well-known  architect 
of  Indianapolis,  with  the  accompanying  statement  that  the  design  prepared 
by  him  has  been  accepted  by  the  Indianapolis  Art  Association  for  an  art  mu- 
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seum.  Mr.  Bohn  makes  nfDdavit  In  due  form,  verified  before  the  United 
States  deputy  consul  general  at  Paris,  France,  declaring  that  he  Is  a  citizen  of 
the  United  States  of  America  and  by  profession  an  architect;  that  his  place 
of  permanent  residence  is  at  Indianapolis,  in  the  United  States;  that  he  de- 
parted from  the  United  States  to  take  up  his  temporary  residence  in  Europe ; 
that  he  has  not  given  up,  nor  is  it  his  intention  to  give  up,  his  residence  in 
the  United  States;  and  that  it  is  his  purpose  to  return  ultimately  to  this 
country.  He  further  states  under  oath  that  the  architectural  drawings  in 
question,  described  as  a  design  for  an  art  museum,  valued  at  600  francs,  are 
his  own  production,  having  been  produced  at  Paris  and  Karlsruhe  during  the 
year  1003.  The  surveyor  assessed  these  drawings  for  duty  at  20  per  cent, 
under  paragraph  454,  Schedule  N,  §  1,  c  11,  Tariff  Act  July  24,  1897,  30  Stat 
194  [U.  S.  Comp.  St  1901,  p.  1678],  which  provides  that  rate  of  duty  for  "paint- 
ings in  oil  or  water  colors,  pastels,  pen  and  ink  drawings,  and  statuary,  not 
specially  provided  for"  in  said  act  The  claim  made  in  the  protest  is  that  the 
articles  are  free  of  duty,  under. paragraph  703,  S  2,  Free  Ljst,  of  said  act  (90 
Stat  203  [U.  S.  Comp.  St  1901,  p.  1690]),  which  places  on  the  free  list,  among 
other  articles,  "works  of  art,  the  production  of  American  artists  residing  tem- 
porarily abroad.** 

The  questions  presented  for  our  decision  are :  First,  whether  these  drawings 
are  of  such  artistic  character  as  to  fall  within  the  descriptive  term  "works  of 
art,"  as  used  in  said  paragraph;  and,  secondly,  whether  an  architect  may  be 
i-egarded  as  an  "artist**  within  the  ordinary  signification  of  that  word.  The 
photographs  of  these  drawings  introduced  in  evidence  at  the  hearing  before 
the  board  represent  longitudinal  and  perspective  views  of  the  proposed  build- 
ing. They  clearly  represent  mere  sketch  drawings,  not  available  for  practical 
building  work,  for  which  purpose  separate  drawings  must  necessarily  be  made. 
The  photographs  represent  a  building  unquestionably  of  an  artistic  charac- 
ter, with  six  Doric  columns  in  front  and  a  frieze  on  the  cornice,  with  statuary 
placed  in  various  positions  in  front  of  the  building,  and  front  doors  of  elab- 
orate workmanship. 

While  the  usual  definition  of  an  "artist**  would  perhaps  be  confined  to  an 
adept  in  any  of  the  fine  arts,  especially  in  painting,  or  to  one  who  makes  a  fine 
art  especially  a  plastic  art,  his  profession,  the  word  would  also  embrace  one 
who,  in  any  department  does  his  work  according  to  the  constructive  principles 
of  art,  or  works  artistically ;  and  in  this  sense  the  term  would  be  broad  enough 
in  our  opinion  to  include  an  architect,  a  term  which  is  defined  as  "one  skilled 
in  practical  architecture,  one  whose  profession  is  to  devise  plans  or  orna- 
mentation of  buildings  or  other  structures  and  to  direct  their  construction." 
We  are  unable  to  draw  any  sound  distinction  as  works  of  art  between  a  pen 
and  ink  drawing  of  men,  animals,  or  other  objects,  artistically  executed,  and 
a  painting  of  the  same  objects.  In  fact  such  drawings  are  associated  for 
tariff  purposes  in  the  same  paragraph  with  paintings  and  statuary,  and  derive 
color  of  meaning  from  them,  upon  the  principle  of  "noscitur  a  sociis." 

Architecture  has  always  been  historically  classified  as  an  art,  and  in  a 
certain  sense  a  skilled  architect,  therefore,  may  be  an  artist  In  Dr.  Smith's 
History  of  Greece,  in  a  chapter  on  "The  History  of  Art,"  the  author  observes: 
"Architecture  first  claims  our  attention  in  tracing  the  histoiy  of  Grecian  art 
since  it  attained  a  high  degree  of  excellence  at  a  much  earlier  period  than 
either  sculpture  or  painting.**  Further  observing  that  architecture  had  its 
origin  in  nature  and  religion,  he  adds :  "In  Greece,  however,  as  in  most 
other  countries,  architecture  was  chiefiy  indebted  to  religion  for  its  develop- 
ment and  hence  its  history  as  a  fine  art  is  closely  connected  with  that  of  n 
temple.  He  also  speaks  of  works  of  art  'In  sculpture,  architecture,  and  paint- 
ing." and  observes  that  sculptors  in  the  age  of  Pericles  possessed  great  practi- 
cal skill  "in  the  sister  arts  of  painting  and  architecture.'*  The  architects  of  the 
Roman  Pantheon  or  of  the  Parthenon  of  Athens  were  undoubtedly  artists,  and 
so  of  others  who  planned  the  Temple  of  Diana  at  Ephesus,  and  that  of  Juno 
at  Samos.  So  Ruskin,  in  his  essay  on  'The  Sublime  in  Architecture,"  styles 
it  **the  primal  art  of  man,"  and  leaves  no  room  for  doubt  that  he  who  could 
design  a  structure  like  St  Peter's  at  Rome,  or  St  Paul's,  London,  must  be 
an  artist  in  the  truest  sense  of  the  term.    These  authorities  are  quoted  to  11- 
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lustrate  the  fact,  not  that  every  architect  Is  an  artist,  but  that  architecture 
!b  itself  an  art,  and  that  one  who  follows  this  profession  may  achieve  the  repu- 
tation and  position  of  an  artist,  in  the  ordinary  sense  of  the  term. 

We  are  accordingly  of  the  opinion  that  the  design  of  the  building,  which  1» 
Bhown  to  have  been  accepted  by  the  Indianapolis  Art  Association  for  an  art 
museum,  is  artistic  in  character  and  is  a  work  of  art,  and  that  the  author 
of  It  Is  an  artist,  within  the  meaning  of  that  term  as  used  in  the  tariff  act. 
The  evidence  leaves  no  doubt  of  the  fact  that  the  designer  is  an  American 
dtlzen  residing  temporarily  abroad.  In  re  Knoedler,  Q.  A.  4,727,  T.  D.  22,868, 
affirmed  in  Knoedler  v.  U.  S.  (0.  C.)  118  Fed.  900. 

The  protest  is  sustained,  and  the  decision  of  the  surveyor  reversed,  with 
Instructions  to  reliquldate  the  entry. 

In  his  application  for  review  of  the  foregoing  decision  the  surveyor 
assigned  the  following  points  of  error:  (1)  That  the  pen  and  ink 
drawings  of  an  architect  are  not  works  of  art  within  the  meaning  of  said 
paragraph  703;  and  (2)  that  an  architect  is  not  an  artist  within  the 
meaning  of  the  same  provision. 

Joseph  B.  Kealing,  U.  S.  Atty.,  for  the  surveyor. 

ANDERSON,  District  Judge.  The  above-entitled  cause  being  an 
application  on  behalf  of  A.  A.  Young,  surveyor  of  customs  at  the  port  of 
Indianapolis,  Ind.,  for  a  review  of  the  findings  and  decision  of  the  Board 
of  General  Appraisers  upon  a  protest  of  the  said  Arthur  Bohn  to  the 
assessment  of  duties  upon  pen  and  ink  drawings  made  by  him  while 
temporarily  residing  abroad,  and  imported  to  this  country  as  drawings 
and  plans  for  an  art  museum  at  Indianapolis,  Ind.,  the  said  matter  being 
presented  to  the  court  both  on  behalf  of  the  said  Arthur  Bohn  and  the 
said  surveyor  of  customs,  the  court  finds ;  that  said  Arthur  Bohn  is  an 
architect,  a  citizen  of  the  United  States,  and  resident  of  Indianapolis, 
Ind. ;  that  while  temporarily  residing  abroad  he  made  said  pen  and  ink 
drawings  referred  to  in  the  application  for  review  herein  and  imported 
them  to  this  country ;  that  they  are  of  the  value  of  600  francs ;  that  they 
are  "works  of  art,"  within  the  meaning  of  the  tariff  law  of  the  United 
States,  and  should  be  permitted  to  be  imported  into  this  country. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  decision 
of  the  Board  of  General  Appraisers,  as  heretofore  made  in  the  said  pro- 
ceedings, be  affirmed ;  and  it  is  so  ordered. 


UNITED  STATES  v.  COMMERCIAL  CABLE  CO. 

(Clrcalt  Court,  &  D.  New  York.    May  24,  1006.) 

No.  3,75e. 

Customs  Duties — ^Dutiable  Value — Ewtby  ow  Pbo  Fobma  Invoice. 

The  provision  in  Customs  Administrative  Act  June  10,  1890,  c  407,  $  7,. 
26  Stat  134  [U.  S.  Comp.  St  1901,  p.  1892],  that  duty  shall  not  be  assessed 
on  'iess  than  the  invoice  or  entered  value,'*  does  not  prevent  assessment 
on  less  than  the  value  stated  in  a  pro  forma  invoice  on  which  entry  is 
made  under  section  4  {26  Stat  131  [U.  S.  Comp.  St  1901,  p.  1868])  ;  and 
where  a  certified  invoice  is  produced  in  accordance  with  the  latter  section, 
and  the  value  stated  therein  is  approved  by  the  appraiser,  duty  may  prop- 
erly be  assessed  on  that  value,  even  though  less  than  that  given  In  the 
pro  forma  invoice. 
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On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 
For  decision  below,  see  G.  A.  5,856  (T.  D.  25,801). 
The  opinion  of  the  board  reads  as  follows : 

SOMERVILLE,  General  Appraiser.  In  this  case  the  goods  consist  of  tele- 
graph instrmnents  imported  into  the  port  of  New  York  by  the  Ck>mmercial  Ca- 
ble Company.  Entry  was  made  on  a  pro  forma  invoice  on  April  19,  1904 ;  the 
Importers  estimating  the  value  of  the  merchandise  at  £342.  Before  any  action 
was  taken  by  the  local  appraiser  toward  ascertaining  the  market  value  of  the 
goods,  and  prior  to  the  liquidation  of  the  entry  by  the  collector,  the  importers 
produced  an  invoice,  duly  certified  by  the  consul,  which  was  filed  with  the 
collector  on  April  21,  1904.  On  May  8,  following,  the  local  appraiser  made  his 
return,  approving  the  value  named  on  the  certified  Invoice,  and  finding  that 
the  goods  had  a  foreign  market  value  of  £315  3s.  Id.,  which  value  Is  exactly 
that  stated  on  the  certified  invoice.  The  collector,  however,  assessed  duty 
upon  the  goods  on  the  basis  of  the  valuation  shown  by  the  entry  based  on  the 
pro  forma  invoice.  The  importers  contend  that  the  assessment  should  be 
made  upon  the  valuation  as  shown  by  the  consular  invoice  and  the  return  of 
the  local  appraiser. 

In  our  opinion,  the  protest  is  well  founded,  and  should  be  sustained.  The 
rule  Is  well  settled  that  an  entry  on  a  pro  forma  invoice  remains  "open"  until 
the  conditions  of  the  bond  for  the  production  of  the  consular  invoice  have 
l)cen  fulfilled,  or  until  the  bond  itself  has  become  forfeited.  As  stated  by 
Attorney  General  Devens,  16  Op.  Atty.  Gen.  158,  161,  the  statement  of  value 
on  a  pro  forma  invoice  is  ''wholly  that  of  the  Importer,  made  in  order  to  effect 
an  entry."  The  Importer's  bond  for  the  production  of  a  duly  certified  invoice 
is  usually  conditioned  for  the  payment  of  such  duties  as  may  be  found  due 
above  the  estimated  duties.  Customs  Administrative  Act  June  10,  1890,  c. 
407,  t  4,  26  Stat  131  [U.  S.  Comp.  St  1901,  p.  1888],  provides  that,  "when 
entry  of  merchandise  exceeding  one  hundred  dollars  In  value  is  made  by  a 
statement  in  the  form  of  an  invoice  [meaning  a  pro  forma  invoice],  the  col- 
lector shall  require  a  bond  for  tiie  production  of  a  duly  certified  invoice." 
Unless  corrections  of  value  and  of  liquidation  can  be  made  upon  the  basis 
of  the  consular  invoice  when  obtained  and  approved  by  the  appraiser,  the 
provisions  of  this  section  would  be  nugatory.  Where  an  Importer  gives  a 
bond  for  the  production  of  necessary  documents,  or  where  the  collector  waives 
the  giving  of  such  a  bond,  the  importer's  rights  are  preserved.  In  re  Courtin, 
G.  A.  5,089  (T.  D.  23,557).  An  entry  made  upon  a  pro  forma  invoice  is  neces- 
sarily tentative  and  liable  to  correction  on  the  production  of  a  corrected  in- 
voice, duly  authenticated,  when  filed  in  time.  Cames  v.  Maxwell,  3  Blatebf. 
420,  Fed.  Cas.  No.  2,417.  In  Schmelder  v.  Barney  (a  C)  6  Fed.  150,  It  was, 
held  by  Shlpman,  J.,  sitting  in  the  United  States  Circuit  Court  for  the  South- 
em  District  of  New  York,  that  the  valuation  of  imported  merchandise  should 
be  made  on  the  basis  of  a  corrected  invoice,  which  should  have  been  received 
by  the  collector;  it  having  been  offered  before  the  appraisement  of  the  goods 
had  taken  place.  So,  in  Rowland  v.  Maxwell,  8  Blatchf.  140,  Fed.  Cas.  Na 
6,790,  it  was  decided  by  Judge  Betts,  sitting  in  Circuit  Court  with  Judge  Nel- 
son, that  the  plaintiffs  In^that  case  had  a  right  to  claim  that  the  value  of 
their  importations  should  be  made  "upon  the  corrected  invoice,  and  not  on 
the  one  first  produced."  He  added:  *'Had  the  goods  been  seized  for  a  fraud- 
ulent undervaluation,  or  had  an  appraisal  been  made  upon  the  entry  before  the 
connected  invoice  was  produced,  the  question  on  this  point  misrht  stand  on 
different  grounds."  See,  also,  Games  v.  Maxwell.  8  Blatchf.  420^  Fed.  Ca& 
No.  2.417.  In  Gillespie  v.  U.  a  (a  O.)  124  Fed.  106,  importers  of  certain 
sugar  in  hogsheads  made  entry  on  an  invoice  which  included  by  mistake  the 
value  of  the  hogsheads,  which  were  of  American  manufacture,  in  that  of  the 
sugar.  Before  the  entry  was  liquidated  they  produced  a  corrected  invoice, 
showing  the  proper  deduction  of  the  value  of  the  hogsheads.  It  was  held 
by  the  court  that  the  collector  should  have  made  an  allowance  for  the  liog^- 
heads,  passing  them  free  of  duty,  in  accordance  with  the  showing  on  the 
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face  of  the  corrected  Involca  The  action  of  the  collector  was  sought  to  be 
Justified  by  the  provisions  of  Customs  Administratiye  Act  June  10,  1890,  c. 
407,  8  7.  26  Stat  134  [U.  S.  Comp.  St  1901,  p.  1892],  that  "duty  shall  not,  how- 
ever, be  assessed  in  any  case  upon  an  amount  less  than  the  invoice  or  enter- 
ed value."  In  the  case  of  Gillespie  v.  U.  S.  (C.  C.)  114  Fed.  1022,  decided  by 
Judge  Townsend,  the  record  is  before  us,  and  our  examination  of  it  shows 
that  the  importers  at  the  time  of  entry  had  given  a  bond  for  the  production 
of  certain  documents  necessary  to  establish  the  American  origin  of  the  goods. 
These  documents  were  subsequently  produced,  but  the  collector  refused  to  re- 
gard them,  although  the  ijroof  thus  tendered  him  was  in  due  compliance  with 
the  law  and  the  treasury  regulations.  The  court  held  that  the  collector's  ac- 
tion was  erroneous,  and  that  the  Importers  were  entitled  to  the  benefit  of  the 
proof  which  they  had  produced  as  to  the  American  origin  of  the  articles. 

Following  the  principles  settled  by  the  foregoing  authorities,  we  are  of 
opinion  that  the  giving  of  the  bond  required  by  statute  preserved  the  rights  of 
the  importers,  and  left  the  entry  open;  it  having  been  made  on  a  mere  pro 
forma  invoice.  Upon  the  subsequent  production  of  the  consular  invoice,  and 
on  its  approval  by  the  appraiser,  the  importers  were  entitled  to  have  the  entry 
liquidated  on  the  basis  of  the  appraised  value  corresponding  with  the  value 
shown  by  the  consular  invoice. 

The  protest  is  sustained,  and  the  decision  of  the  collector  reversed,  with 
Instructions  to  reliquldate  the  entry  in  accordance  with  this  opinion. 

Henry  A.  Wise,  Asst.  U.  S.  Atty. 
Frederick  W.  Brooks,  for  importers. 

TOWNSEND,  Circuit  Judge.  Decision  of  the  board  of  general 
appraisers  affirmed. 


UNITED  STATES  ▼.  MANUFACTURING  APPARATUS,   ETC,  OF  NEW 
JERSEY  MELTING  &  CHURNING  CO. 

(District  Court,  D,  New  Jersey.    November  27,  190G.) 

IxrTKRNAi.   Revemujb — Travd   bt   Manttfactubeb   of    Oleohabgabinb — Infor- 
mation FOB  FOBFEITUBB  OF  PlANT. 

An  information  for  the  forfeiture  of  an  oleomargarine  plant,  under 
Act  Aug.  2, 1886,  c  840,  8  17,  24  Stat  212  [U.  S.  Comp.  St  1901,  p.  2234],  is 
sufficient  which  charges  in  the  language  of  the  statute  that  the  claimant 
was  engaged  in  the  business  of  manufacturing  oleomargarine,  and  de- 
frauded and  attempted  to  defraud  the  United  States  of  the  tax  on  the 
oleomargarine  produced  by  it  or  a  part  thereof. 

On  Demurrer  to  Information. 

John  B.  Vreeland,  for  the  United  States. 
Joseph  F.  Farmer,  for  respondent. 

CROSS,  District  Judge.  An  information  for  the  seizure  and  for- 
feiture of  the  defendant's  oleomargarine  plant  is  in  the  words  following: 

'^or  that  before  and  at  the  time  of  the  seizure  of  the  said  personal  prop- 
erty as  aforesaid,  the  said  the  New  Jersey  Melting  ft  Churning  Company,  at 
Hoboken,  in  the  district  aforesaid,  was  engaged  in  carrying  on  the  business 
of  manufacturer  of  oleomargarine,  and  did  then  and  there  produce  a  large 
quantity  of  oleomargarine,  to  wit,  28,000  pounds  of  oleomargarine,  then  and 
there  subject  to  the  internal  revenue  tax  then  imposed  by  law  upon  oleomar- 
garine, and  that  the  said  the  New  Jersey  Melting  &  Churning  Company,  then 
and  there  unlawfully  did  defraud  and  attempt  to  defraud  the  said  United 
States  of  the  said  tax  on  the  oleomargarine  so  produced  by  it" 
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There  was  a  second  count  in  the  same  form,  except  that  it  limited  the 
attempt  to  defraud  to  only  a  part  of  the  oleomargarine  produced  by  the 
respondent. 

To  both  of  these  counts  the  respondent  has  demurred.  The  informa- 
tion follows  the  language  of  the  statute  (section  17,  Act  Aug.  2, 1886,  c 
840,  24  Stat.  212  [U.  S.  Comp.  St.  1901,  p.  2234])  which  section  is,  ex- 
cept as  to  the  product  referred  to,  and  the  necessary  changes  in  verbiage 
incident  thereto,  identical  in  terms  with  the  statute  relative  to  defrauding 
and  attempting  to  defraud  the  United  States  of  tax  on  distilled  spirits 
(Act  March  31,  1868,  c.  41,  §  6,  16  Stat.  59,  Rev.  St.  §  3257  [U.  S. 
Comp.  St.  1901,  p.  21 12])  ;  hence  decisions  upon  the  latter  act  are  aus- 
thoritative  as  to  the  former. 

In  Coffey  v.  United  States,  116  U.  S.  427,  6  Sup.  Ct.  432,  29  L.  Ed. 
681,  which  sustains  an  information  filed  under  section  3257  of  the  Re- 
vised Statutes,  above  referred  to,  Mr.  Justice  Blatchford  held  that  an 
information  following  the  language  of  the  statute  was  good,  and  in 
the  course  of  his  opinion  said: 

"It  was  not  necessary  to  aver  In  the  Information  that  the  distilled  spirits 
found  on  the  claimant's  distillery  premises  and  seized  were  distilled  by  him, 
or  were  the  product  of  his  distillery,  or  that  the  distillery  .apparatus  wa» 
wrongfally  used,  because  section  S267  does  not  make  these  facts  elements  of 
the  causes  of  forfeiture  denounced  by  it  The  only  necessary  elements  are  that 
the  person  shall  be  engaged  in  carrying  on  the  business  of  a  distiller,  and 
that  he  shall  defraud,  or  attempt  to  defraud,  the  United  States  of  the  tax 
on  the  spirits  distilled  by  him." 

He  refers  to  the  case  of  United  States  v.  Simmons,  96  U.  S.  360,  2+ 
L.  Ed.  819,  in  which  an  indictment  which  had  been  found  under  section 
3281  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  2127],  was  held 
good;  the  indictment  merely  alleged  that  the  defendant  did  knowingly 
and  unlawfully  engage  in,  and  carry  on,  the  business  of  a  distiller  with- 
in the  intent  and  meaning  of  the  internal  revenue  laws  of  the  United 
States,  with  the  intent  to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him.  It  was  also  held  that  it  was  not  necessary  to 
state  the  particular  means  by  which  the  United  States  were  to  be  de- 
frauded of  the  tax,  Mr.  Justice  Harlan,  who  delivered  the  opinion  of  the 
court,   said: 

'The  intent  to  defraud  the  United  States  is  of  the  very  essence  of  the  of« 
fense;  and  its  existence  in  connection  with  the  business  of  distilling,  being^ 
distinctly  charged,  must  be  established  by  satisfactoiy  evidence.  Such  intent 
may,  however,  be  manifested  by  so  many  acts  upon  the  part  of  the  accused 
covering  such  a  long  period  of  time  as  to  render  it  difficult  if  not  wholly  im- 
practicable, to  aver  with  any  degree  of  certainty  all  the  essential  facts  from 
which  it  may  be  fairly  inferred.  •  •  •  It  is  the  act  of  engaging  in  tbe^ 
distillation  of  spirits  combined  with  that  intent  which  constitutes  the  of- 
fense." 

The  case  of  United  States  v.  Joyce  (D.  C.)  138  Fed.  455,  holds  that 
an  indictment  in  the  words  of  the  oleomargarine  act  charging  the  de- 
fendant with  knowingly,  willfully,  and  unlawfully  carrying  on  the  busi- 
ness of  a  wholesale  dealer  in  oleomargarine  without  having  paid  the 
special  tax  therefor,  as  required  by  law,  is  not  objectionable  for  in- 
definiteness  nor  for  failure  to  negative  that  defendant  was  a  manufacture 
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er  selling  his  own  product;  and  a  motion  to  quash  the  indictment  for 
insuflSciency  was  denied. 

These  authorities  dispose  of  this  demurrer.  Both  counts  of  the  infor- 
mation follow  the  language  of  the  act  on  which  they  are  based,  and  are 
sufficient. 

The  demurrer  will  be  overruled,  with  costs. 


SCOWS  NOS.  1  AND  la 
(District  Court,  D.  New  Jersey.    October  10,  1905.) 

Salvage — Compensation. 

Mud  scows  Nos.  1  and  10,  one  loaded  and  the  other  unloaded^  while 
being  towed  by  the  steam  tug  Samuel  E.  Bouker  from  near  the  lightship 
outside  of  New  York  harbor  to  Staten  Island,  were  set  adrift  near 
Romer  Shoals,  a  dangerous  reef,  by  reason  of  the  fact  that  the  towHne 
which  attached  the  head  scow  to  the  steam  tug  was  cut  in  two  by  the 
propeller  of  another  steam  tug  which  crossed  it  The  towline  was  cut 
and  the  scows  left  adrift  about  4  o'clock  in  the  morning.  There  was  a 
dense  low-lying  fog  at  the  time,  which  did  not  begin  to  lift  until  about 
8  o'clock,  and  did  not  entirely  clear  away  until  between  10  and  11 
o'clock;  that  because  of  this  fog  the  Bouker  was  unable  to  find  the 
scows;  that  about  7:15  o'clock  the  drifting  scows  were  found  and  taken 
in  tow  by  another  steam  tug,  the  John  T.  Pratt,  and  left  at  their  moor- 
ings between  11  and  12  o'clock.  The  scows  were  without  power  or  ability 
to  signal  or  answer  signals.  A  light  southwesterly  wind  was  blowing, 
which  would  naturally  tend  to  drift  them  toward  the  Shoals.  They 
were,  furthermore,  not  far  from  the  channel.  Held,  under  the  circum- 
stances, that  the  scows  were  in  some  danger,  but  that  the  service  ren- 
dered by  the  Pratt  was  of  the  lowest  order  of  salvage,  and  that  $250 
would  be  allowed  therefor. 

[Ed.  Note.— For  cases  in  point,  see  voL  43,  Cent  Dig.  Salvage,  SS  80-83.} 

(Syllabus  by  the  Court) 

In  Admiralty.    Libel  for  salvage. 

Hyland  &  Zabriskie,  for  libelants. 
Benedict  &  Benedict,  for  respondents. 

CROSS,  District  Judge.  In  the  early  morning  of  May  4,  1905,  two 
mud  scows,  Nos.  1  and  10,  towed  by  the  steam  tug  Samuel  E.  Bouker, 
were  taken  to  the  dumping  gjounds  at  or  near  the  Scotland  Lightship, 
outside  of  the  harbor  of  the  city  of  New  York,  for  the  purpose  of  being 
dumped.  The  signal  to  dump  the  scows  was  given  by  the  tug  at  20 
minutes  of  two  o'clock  on  the  morning  of  the  above  date.  One  only  of 
the  scows  was  dumped.  The  captain  of  the  other  scow,  being  asleep* 
did  not  hear  the  signal,  and  consequently  his  scow  was  not  dumped. 
The  start  to  return  was  made  about  quarter  after  2.  The  morning 
was  very  foggy.  It  was,  however,  a  low  fog,  and  smokestacks  and 
masts  of  vessels  could  be  seen  above  the  fog  at  some  little  distance. 
On  the  return  trip,  when  approaching  Romer  Shoals,  the  hawser  con- 
necting the  tug  with  the  tow  was  cut  in  two  by  the  tug  of  another 
tow,  which  ran  across  the  towline.  The  captain  of  the  Bouker,  by  the 
sudden  forward  motion  of  his  boat,  knew  that  he  had  lost  his  tow,  and 
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immediately  turned  about.  He  was  prevented,  however,  from  going  di- 
rectly back  to  it  by  two  other  scows  in  tow  of  the  tug  which  had  cut  his 
hawser,  and  also  by  still  another  tow  following  immediately  in  the  wake 
of  the  former.  By  the  time  these  tows  had  passed,  the  captain  of  the  Bouk- 
er  had  apparently  lost  his  bearings  in  the  fog,  and  consequently  was  un- 
able to  find  the  missing  scows  until  later  in  the  morning,  and  under  cir- 
cumstances to  be  hereafter  mentioned.  His  tow  went  adrift  about  4 
o'clock  in  the  morning,  and  was  picked  up  by  the  steam  tug  John  T. 
Pratt  about  quarter  past  7  o'clock  of  the  same  morning.  The  Pratt 
was  cruising  at  the  time  in  the  lower  bay  in  search  of  business,  and  its 
captain  having  been  informed  that  two  scows  were  adrift  near  Romer 
Shoals,  he  went  in  search  of  and  found  them,  so  far  as  can  be  ascertain- 
ed from  the  somewhat  conflicting  testimony,  near  Red  Buoy  No.  4,  at 
the  Romer  Shoals.  At  this  time  it  appears  that  there  was  still  a  low- 
lying  but  dense  fog,  which,  however,  soon  after  began  to  lift,  so  that 
objects  could  be  discerned  at  some  distance,  but  it  was  not  thoroughly 
clear  until  between  10  and  11  o'clock.  The  sea  at  the  time  was  quiet, 
and  a  light  southwesterly  breeze  was  blowing,  which  naturally  tended  to 
drift  the  scows  toward  the  Romer  Shoals.  The  tide  was  approaching 
flood  at  this  point,  but  the  testimony  shows  that  it  continues  to  run 
flood  for  an  hour  and  a  half  or  more  after  nominal  high  tide,  or  at  least 
that  this  amount  of  time  elapses  before  the  ebb  tide  is  materially  felt. 
The  scows  draw  when  loaded  9  or  10  feet  of  water,  depending  upon  the 
character  of  the  load,  and  when  unloaded  about  3  feet.  There  is  one 
point  of  the  Shoals  where  the  loaded  scow  might  perhaps  have  ground- 
ed at  high  water  in  case  the  wind  or  tide  carried  it  thither,  and  where 
at  low  water  the  loaded  scow,  and  possibly  both,  would  have  grounded. 
These,  in  general,  are  the  conditions  under  which  the  Pratt  found  the 
missing  scows.  Each  of  the  scows  was  at  the  time  in  charge  of  a  cap- 
tain. The  Pratt  came  alongside  scow  No.  1,  which  had  been  the  first 
in  line,  and  tooted  its  whistle,  to  see  if  any  one  were  on  board.  On  one 
appearing,  he  and  two  of  the  crew  then  went  aboard,  and,  according  to 
the  testimony,  the  captain  knocked  at  the  hatch  to  arouse  any  one  who 
might  be  in  the  cabin,  but  whether  this  is  so  or  not  is  immaterial.  The 
captain  of  scow  No.  1  then  came  out,  and  was  asked  about  the  ownership 
of  the  scows  and  of  the  tug  which  had  been  towing  them.  The  captains 
of  the  scows  both  say  that  at  this  time,  and  for  some  time  previously, 
they  had  been  able  to  see  the  smokestack  and  light  boxes  on  the  pilot 
house  of  the  Bouker  at  some  distance  away,  and  that  they  asked  the 
captain  of  the  Pratt  to  signal  for  her  to  come  and  get  them.  This  tes- 
timony is,  however,  denied  by  the  captain  of  the  Pratt  and  the  men  who 
boarded  the  scow  with  him,  and,  considering  all  the  testimony,  I  am  con- 
strained to  disbelieve  the  testimony  of  the  scow  captains  in  this  respect. 
They  are  not  only  contradicted,  but  contradict  themselves,  and  are  not 
supported  by  the  testimony  of  the  captain  of  the  Bouker.  I  do  not  be- 
lieve the  Bouker  was  at  this  time  in  the  neighborhood  of  the  drifting 
scows,  but  if  their  testimony  were  true,  the  further  blowing  of  the 
Pratt's  whistle  would  seem  to  have  been  useless,  for  if  the  captain  of  the 
Bouker  was  not  attracted  by  the  whistling  to  bring  the  man  from  the 
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hold  of  the  scow,  it  is  not  to  be  presumed  that  he  would  have  been  at- 
tracted by  further  whistling.  The  Pratt  thereupon  made  fast  to  the 
scows,  and  they  were  towed  by  it,  with  the  aid  of  another  tug  subse- 
quently called  to  its  assistance,  to  Staten  Island,  where  they  were  moor- 
ed at  the  owner's  wharf.  The  fog  began  to  lift  soon  after  8  o'clock,  but 
the  Pratt,  with  the  scows  in  tow,  was  approaching  Staten  Island  between 
9  and  10  o'clock,  before  the  Bouker  came  up  with  it.  The  captain  of  the 
Bouker  acquiesced  in  the  situation  and  in  the  employment  by  the  cap- 
tain of  the  Pratt  of  the  additional  tug.  He  certainly  made  no  request 
upon  the  captain  of  the  Pratt  to  relieve  him  of  his  tow,  or  in  any  manner 
protested  against  his  service,  any  more  than  did  the  men  on  the  scows  at 
the  time  the  rescue  was  undertaken  by  the  Pratt. 

It  is  claimed  on  behalf  of  the  respondent  that  there  was  no  peril  and 
no  rescue ;  that,  if  the  scows  had  been  left  to  themselves,  they  would  have 
drifted  harmlessly  until  the  fog  lifted,  when  they  would  have  been  seen 
and  taken  in  charge  by  the  Bouker.  I  think  this,  however,  is  assum- 
ing more  than  is  warranted  by  the  circumstances.  The  scows  were 
without  power  and  without  means  of  signaling  or  answering  signals, 
and  they  were  adrift  near  to  dangerous  shoals.  The  wind,  such  as  there 
was,  was  from  the  southwest,  and  was  blowing  frbm  a  course  which 
would  tend  to  carry  the  scows  upon  the  Romer  Shoals.  It  cannot  be 
said,  under  the  circumstances  disclosed,  that  the  scows  were  in  no 
danger ;  they  were  in  some  danger  from  that  source,  and,  furthermore, 
they  were,  considering  the  fog  and  their  proximity  to  the  channel,  dan- 
gerous to  other  craft  and  in  danger  from  other  craft.  If  I  believed  the 
testimony  of  the  captains  of  the  scows  that  they  saw  the  smokestack  and 
light  boxes  of  the  Bouker  only  900  or  1000  feet  away,  that  they  called 
the  attention  of  the  captain  of  the  Pratt  to  the  fact  before  he  took  the 
scows  in  tow,  and  that  he  refused  to  notify  the  captain  of  the  Bouker 
of  the  location  of  his  scows,  I  would  hesitate  to  permit  the  libelants  to 
profit  thereby  to  any  extent  whatever.  As  already  stated,  however,  I 
do  not  accept  that  testimony,  in  view  of  its  contradiction  and  apparent 
improbability.  It  is  undoubtedly  true,  however,  that  the  service  ren- 
dered by  the  Pratt  was  of  the  lowest  order  of  salvage.  There  was  no 
danger  whatever  to  the  rescuing  boat  or  to  her  crew.  The  sea  was 
calm,  the  wind  light,  and  the  weather  warm.  The  facts  are  not  unlike 
those  disclosed  in  the  case  of  Hughes  Bros.  &  Bangs  Co.,  No.  49,  135 
Fed.  746,  68  C.  C.  A.  384,  with  the  exception  that  in  that  case  the  bay 
was  full  of  ice  and  the  weather  bitterly  cold;  that  two  hawsers  were 
broken  on  the  receiving  tug,  and  that  one  of  the  men  had  his  hands 
frozen  and  sprained.  I  think,  considering  all  the  circumstances  of  this 
case,  that  a  small  amount  of  salvage  should  be  allowed.  There  is  some 
difficulty  in  ascertaining  the  exact  period  of  time  covered  by  the  serv- 
ice, as  the  testimony  is  to  some  extent  variant,  but  in  my  opinion  four 
hours  would  cover  its  actual  duration.  I  will  allow  libelants  the  sum 
of  $250,  which  includes  the  amount  paid  to  the  captain  of  the  tug  assist* 
ing  the  PratL 
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THE  SAMUEL  B.  BOUKEB. 
(District  Oonrt*  D.  New  Jersey.    October  18,  19(KL) 

TOWAOS— IlfJTTBT  TO  TOW — LlABIUTT  OF  TUG. 

A  tog  is  not  an  insurer  of  its  tow,  and  is  liable  for  loss  or  damage 
to  it  only  in  case  of  negligent  management  of  the  tog  or  in  tbe  ban- 
dling  of  the  tow.  field,  mider  the  facts  disclosed  in  tills  case,  that  the 
tug  was  not  negligent 

[Ed.  Note.— For  cases  in  point,  see  voL  46,  Cent  Dir  Towage^  H  11-29.] 
<  Syllabus  by  the  Gourt) 

Benedict  &  Benedict,  for  libelant. 

Wing,  Putnam  &  Burlinghara  and  James  Forrester,  for  claimant 

CROSS,  District  Judge.  The  P.  Sanford  Ross  corporation  owns 
mud  scows  Nos.  1  and  10,  which  were  found  adrift  in  the  lower  part  of 
the  New  York  Bay  on  the  4th  day  of  May,  1905,  and  rescued  by  the 
steam  tug  John  T.  Pratt  under  circumstances  disclosed  in  the  case  of 
Abner  P.  Downer  et  al.  v.  Mud  Scows  Nos.  1  and  10,  141  Fed.  477.  - 
The  evidence  in  the  two  cases  was  taken  together,  and  they  were  argued 
at  the  same  time.  The  libelant  in  this  case  claims  that  it  has  been  dam- 
aged to  the  extent  of  whatever  sum  might  be  awarded  by  the  court 
against  its  scows  Nos.  1  and  10  in  the  above-mentioned  suit.  In  my 
opinion,  however,  the  facts  do  not  warrant  the  claim  made  by  the  libel. 
The  owner  of  the  Bouker  was  not  an  insurer  of  its  tow.  The  tug  is 
liable  only  in  case  of  its  negligence.  Negligence  consists  in  the  want 
of  ordinary  skill  in  navigation,  and  of  the  exercise  of  such  care  and  dil- 
igence in  handling  the  tow  as  a  man  of  ordinary  prudence  would  exercise 
in  the  preservation  of  his  own  property.  The  Niagara  (D.  C.)  20  Fed. 
162.  The  duty  imposed  upon  a  tug  is  to  use  the  caution  and  skill  which 
belong  to  prudent  navigators.  The  Florence  (D.  C.)  88  Fed.  302,  and 
cases  cited.  This  is  the  rule  of  law  applicable  to  the  case  under  consid- 
eration. If  the  Bouker  managed  her  tow  with  reasonable  care  and 
skill  under  the  circumstances,  it  cannot  be  held  liable  for  its  loss.  The 
burden  of  proving  negligence  is  upon  the  libelant,  but  it  has  not  sustain- 
ed this  burden;  indeed,  there  is  no  proof  whatever  of  the  negligent 
management  of  the  Bouker.  Practically  the  only  claim  of  negligence 
made  in  the  case  is  that  the  captain  of  the  Bouker  did  not  keep  a  man 
aloft  during  the  entire  period  of  its  search  for  the  missing  scows.  The 
evidence  shows,  however,  that  he  did  from  time  to  time  send  a  man 
there  for  that  very  purpose.  It  is  quite  apparent  that  to  have  kept  a 
man  there  continuously  would  have  been  futile,  when,  if  we  accept  the 
testimony  of  the  captain  of  the  mud  scows  as  true,  only  the  smokestack 
and  light  boxes  on  top  of  the  pilot  house  of  the  Bouker  were  at  any 
time  prior  to  the  lifting  of  the  fog  discernible;  but,  apart  from  their  tes 
timony,  the  other  testimony  in  the  case  shows  that  the  fog  was  low  and 
very  dense,  and  hence  the  mud  scows,  lying  close  to  the  water,  would, 
under  the  circumstances,  have  been  completely  enveloped  by  it.  There 
is  no  pretense  that  there  was  any  negligence  in  the  loss  of  the  scows.  On 
the  contrary,  the  evidence  shows  that  the  towline  attached  to  them  (a 
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comparatively  new  one)  was  cut  by  the  propeller  of  the  tug  crossing  it 
in  the  fog,  and  that  after  they  were  lost,  the  captain  of  the  Bouker  made 
diligent  and  careful  search  to  find  them.  Since  no  negligence  in  the 
management  by  the  Bouker  of  its  tow  is  disclosed,  the  libel  against  it 
will  be  dismissed,  with  costs. 


FRENZ  V.  HUME  et  aL 

(District  OouTt,  N.  D.  California.    October  2i,  190S.) 

No.  13,401. 

1.  SHn^piNo — Masteb — ^Waoks — ^Attempted  AsAinwNMKifT  or  Vessels  to  Ik- 

SUREB8. 

The  attempted  abandonment  of  a  vessel  to  the  Insurers  after,  her  strand- 
ing, which  they  refused  to  accept,  whether  sufficient  in  law  to  vest  the 
ownership  in  them  or  not,  could  not  operate  to  render  them  liable  for  the 
subsequent  wages  of  the  master,  whom  they  did  not  employ. 

Same. 

Libelant  was  employed  by  the  owners  of  a  schooner,  which  was  after- 
ward stranded.  The  Insurers  undertook  the  salving  of  the  vessel,  and  the 
owners  wrote  libelant  to  cooperate  with  them  in  the  work.  They  sub- 
sequently gave  notice  to  the  insurers  of  the  abandonment  of  the  vessel, 
which  the  Insurers  refused  to  accept  After  she  was  salved  and  tempo- 
rarily repaired  libelant  loaded  a  cargo  and  proceeded  on  the  voyage,  not 
having  any  notice  of  the  attempted  abandonment  until  he  reached  his 
port  of  destination.  Held,  that  the  former  owners,  by  whom  he  was  emr 
ployed,  were  liable  to  libelant  for  his  wages  up  to  that  time. 

In  Admiralty.    Suit  in  personam  by  master  to  recover  wages. 

H.  W.  Hutton,  for  libelant. 

Nathan  H.  Frank,  for  defendant  R.  D.  Hume. 

L,  T.  Hengstler  and  Charles  W.  Slack,  for  insurance  companies. 

DE  HAVEN,  District  Judge.  This  is  a  libel  in  personam.  The  libel 
alleges  that  between  June  i8,  1904,  and  January  16,  1905,  the  libelant 
rendered  to  the  defendants,  at  their  request,  5  months  and  27  days  ser- 
vice as  master  of  the  schooner  Del  Norte,  at  the  agreed  rate  of  compen- 
sation of  $100  per  month,  and  during  that  time  also  expended  for  and  on 
account  of  the  vessel  the  sirni  of  $85.22,  leaving  a  balance  due  to  the 
libelant  of  the  sum  of  $671.91.  The  defendants  filed  separate  answers, 
each  denying  the  allegations  of  the  libel.  It  appears  from  the  evidence 
that  the  defendant  Hume  was  on  April  14,  1904,  a  member  of  the  firm 
of  R.  D,  Hume  &  Co.  This  firm  was  at  that  time  the  owner  of  the 
schooner  Del  Norte,  and  then  employed  libelant  as  her  master,  agree- 
ing to  pay  him  $100  per  month  for  his  services.  On  the  i  ith  of  June 
following  the  Del  Norte  went  ashore  at  the  mouth  of  the  Siuslaw  river, 
on  the  coast  of  Oregon.  The  other  defendants,  insurance  companies, 
were  insurers  of  the  vessel,  and  with  the  consent  of  the  firm  of  R,  D. 
Hume  &  Co.  immediately  undertook  the  work  of  salving  her,  and  re- 
pairing the  injuries  which  she  had  sustained  as  the  result  of  her  strand- 
ing. Shortly  after  the  work  of  salving  and  repairing  had  commenced, 
the  defendant  Hume  notified  his  codefendants^  the  insurance  companies^ 
141  r.-^i 
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that  they  could  take  the  vessel  and  do  what  they  pleased  with  her,  and 
that  she  was  abandoned  to  them.  The  insurance  companies  refused  to 
accept  the  abandonment.  The  Del  Norte  was  rescued  from  her  per- 
ilous situation  on  the  Siuslaw  bar,  underwent  temporary  repairs,  and 
then  the  libelant,  still  retaining  his  position  as  her  master,  took  on  board 
a  cargo  of  lumber  for  San  Francisco,  and  arrived  in  that  port  October 
15,  1904.  Neither  of  the  defendants  would  accept  the  freight  earned 
on  this  trip ;  all  of  them  disclaiming  ownership  of  the  vessel,  and  the 
defendant  Hume  asserting  that  she  had  been  abandoned  to  the  defendant 
insurance  companies,  and  the  insurance  companies  insisting  upon  their 
refusal  to  accept  such  abandonment.  There  was  also  evidence  tending 
to  show  that  after  her  arrival  in  San  Francisco  the  vessel  was  sold  to 
satisfy  liens  for  permanent  repairs  made  necessary  by  her  stranding, 
and  which  defendant  Hume  claims  should  have  been  discharged  by  the 
other  defendants.  The  libelant  was  not  informed  by  Hume  until  Oc- 
tober IS,  1904,  that  the  firm  of  R.  D.  Hume  &  Co.  had  abandoned  the 
Del  Norte  to  the  insurance  companies. 

1.  The  defendant  Hume  contends  that  he  is  not  liable  for  the  wages 
of  libelant  after  the  defendant  insurance  companies  took  possession 
of  the  Del  Norte,  for  the  purpose  of  salving  her,  that  she  was  then  aban- 
doned to  the  insurance  companies,  and  that  they  are  responsible  for  the 
wages  subsequently  earned  by  the  libelant  as  her  master.  In  the  view 
I  take  of  the  case,  it  is  unnecessary  to  determine  whether  the  owners  of 
the  Del  Norte  had  the  right  to  abandon  her  to  the  insurance  companies 
or  not,  or  whether  the  notice  of  abandonment  was  under  the  circum- 
stances sufficient  to  vest  in  those  companies  the  ownership,  and  make 
them  liable  as  insurers  as  for  a  total  loss  of  the  vessel.  It  is  undisputed 
that  the  defendant  insurance  companies  have  at  all  times  denied  the 
right  of  the  owners  to  make  such  abandonment,  and  have  refused  to  ac- 
cept or  to  have  anything  to  do  with  the  vessel  or  her  earnings ;  and  it 
is  not  shown  that  they  ever  employed  the  libelant  as  master.  It  is  clear 
upon  this  state  of  facts  the  libelant  has  no  cause  of  action  against  the 
insurance  companies.    It  is  a  familiar  principle  of  law  that : 

"Neither  a  liability  ex  contractu  nor  a  liability  quasi  ex  contractu  can  be 
Imposed  upon  a  person  otherwise  than  by  his  act  or  consent  One  man  can- 
not force  a  benefit  upon  another  without  his  knowledge  or  consent,  and  then 
compel  him  to  pay  for  it"    Clark  on  Contracts,  p.  779. 

The  only  exception  to  this  rule  is  found  in  that  class  of  cases  "in  which 
the  law  creates  a  duty  to  perform  that  for  which  it  implies  a  promise 
to  pay,  notwithstanding  the  party  owing  the  duty  absolutely  refuses  to 
enter  into  an  obligation  to  perform  it.  The  law  promises  in  his  stead 
and  his  behalf."  Earle  v.  Coburn,  130  Mass.  596.  But  the  libelant's 
case  as  against  the  insurance  companies  is  not  covered  by  this  exception, 
but  falls  within  the  general  rule  "that  no  one  can  be  permitted  to  force 
himself  upon  another  as  his  creditor."  Even  if  it  should  be  conceded 
that  the  notice  of  abandonment  was,  in  view  of  the  circumstances  under 
which  it  was  given,  sufficient  to  vest  in  them  the  constructive  ownership 
of  the  Del  Norte,  the  law  did  not  impose  upon  the  defendant  insurance 
companies  any  duty  to  employ  her  in  any  manner,  and  the  services  ren- 
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dered  by  the  libelant  a3  her  master  were  as  to  them  officious  and 
against  their  consent,  because  they  at  all  times  disclaimed  any  own- 
ership of  the  Del  Norte,  or  right  to  employ  her  or  receive  her  earnings. 
2.  The  case  as  to  defendant  Hume  is  different  The  libelant  was 
originally  employed  by  the  firm  of  R.  D.  Hume  &  Co.,  of  which  the  de- 
fendant Hume  was  a  member,  and  after  the  stranding  of  the  steamer 
Hume,  on  June  22,  1904,  wrote  him  as  follows: 

"As  a  representative  of  t^e  insurance  companies  is  there  and  as  you  are 
the  master  of  the  vessel,  you  are  agent  for  all  concerned,  so  I  depend  on  you 
to  see  that  the  operations  are  conducted  with  as  much  economy  as  is  possible. 
At  this  distance,  I  am  unable  to  Judge  of  the  conditions  existing  and  must 
depend  on  your  good  Judgment  to  bring  back  the  vessel  with  as  little  expense 
Incurred  as  is  possible." 

The  libelant  might  well  have  understood  from  this  letter  that  he  was 
tocontinue  as  master  of  the  Del  Norte  under  his  original  employment, 
and  he  was  not  otherwise  informed  by  the  firm  of  R.  D.  Hume  &  Co. 
until  October  15,  1904,  when  he  was  first  notified  by  them  of  their  pres- 
ent contention  that  the  services  rendered  by  him  subsequent  to  the 
stranding  of  the  vessel  were  in  fact  rendered  to  the  insurance  companies 
as  her  owners.  Upon  consideration  of  all  of  the  evidence,  my  conclu- 
sion is  that  the  libelant  is  entitled  to  recover  from  the  defendant  Hume 
•  for  his  services  as  master  of  the  Del  Norte  from  June  18,  1904,  to  Octo- 
ber 15,  1904,  at  the  rate  of  $100  per  month. 

Let  a  decree  be  entered  dismissing  the  libel  as  to  the  defendant  in- 
surance companies,  with  costs,  and  in  favor  of  the  libelant  against  the 
defendant  Hume,  for  the  sum  of  $390,  with  interest  thereon  from  Oc- 
tober 15,  1904,  and  costs. 


In  re  ALEX. 

(District  Court,  E.  D.  Pennsylvania.    December  16,  1905.) 

No.  2,131. 

BaNKBUPTCT — EXEMPTIOIVS — PRAUDDIiENT  CONCEA.LHBNT  OF  PBOFEBTT. 

Wbere  a  bankrupt  within  a  short  time  before  his  bankruptcy  bought 
goods  largely  in  excess  of  the  needs  of  his  business  on  credit,  and  dis- 
posed of  them  for  cash,  leaving  the  bills  therefor  unpaid,  and  when  ex- 
amined in  the  bankruptcy  proceeding  failed  to  account  for  a  large  portion 
of  his  receipts,  gave  testimony  which  he  afterwards  admitted  to  be  un- 
true, and  finally  claimed  to  have  gambled  away  a  large  amount,  while 
his  wife  purchased  his  fixtures  and  continued  the  business  in  her  name, 
he  may  reasonably  be  held  to  have  concealed  money  and  property  with 
Intent  to  defraud  his  creditors,  and  is  not  entitled  to  his  exemption  under 
the  laws  of  Pennsylvania. 

In  Bankruptcy.    On  report  of  referee.- 

The  following  is  the  report  of  Referee  John  G.  Diefenderfer  in  the 
matter,  of  the  exceptions  to  the  allowance  of  the  exemption  to  the 
bankrupt: 

Leo  Alex  was  declared  a  bankrupt  on  the  14th  day  of  January,  1906,  upon 
a  petition  filed  against  him  December  19,  1904.  On  the  19th  of  January,  1905. 
he  filed  his  schedules,  in  triplicate,  and  in  Schedule  B5  claimed  $300  worth  of 
property  out  of  bis  business,  "from  the  fixtures,  etc.,  in  store  at  Na  643  Ham- 
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Ilton  street,  Allentown,  Pa.** ;  and  asked  that  goods  of  that  value  be  set  aside 
for  him  as  bis  exemption.  On  the  IQth  day  of  February,  19(>5,  the  trustee 
of  the  bankrupt's  estate  made  report  of  exempted  property,  and  the  report 
was  on  that  day  duly  filed  by  the  referee.  On  the  same  day  R.  J.  Butz» 
Esq.,  attorney  for  creditors,  filed  exceptions  to  the  allowance  of  the  exemption. 
The  report  and  the  exceptions  thereto  were  filed  at  an  adjourned  first  meeting 
of  the  creditors  of  the  bankrupt,  after  full  examination  of  the  bankrupt  by  tha 
creditors.  The  examination  of  the  bankrupt,  at  the  first  meeting  of  creditors 
and  adjournments  thereof.  Is  the  evidence  by  which  the  exceptions  to  the  ex- 
emption are  meant  to  be  sustained.  The  first  specification  of  the  exceptions 
substantially  comprises  also  the  remaining  two.  It  Is  "that  the  bankrupt  has 
concealed  money  and  property  with  intent  to  defraud  his  creditors."  By 
agreement  of  counsel  concerned  the  referee  fixed  October  26,  1905,  for  hear- 
ing of  the  exceptions.  At  that  hearing  counsel  for  the  excepting  creditors  was 
heard.    Counsel  for  the  bankrupt  did  not  argue  the  exceptions. 

The  facts  before  the  referee  may  be  sketched  in  rapid  outline:  The  bank- 
rupt is  of  Greek  nationality,  of  apparently  middle  age,  and  immigrant  in  this 
country  since  1890.  He  came  to  Allentown  in  1901,  opened  a  candy  store, 
and  carried  on  the  candy  business  until  about  the  middle  of  December,  1904, 
when  his  property  was  seized  in  an  execution  for  debt,  and  the  petition  In 
bankruptcy  against  him  followed  on  the  19th  of  December,  1904.  He  had  been 
In  the  same  kind  of  business  at  Easton,  Pa.,  for  some  seven  years  before  he 
came  to  Allentown.  He  had  some  $3,000  in  money  when  he  came  to  Allen- 
town and  all  debts  paid.  He  rented  the  premises  at  623  Hamilton  street, 
spent  considerable  money  to  make  them  suitable  for  his  business,  and  con- 
ducted the  business  there  until  he  failed ;  and  at  the  trustee's  sale  of  the  bank- 
rupt's property  his  wife  bought  a  considerable  portion  of  the  business  fixtures, 
established  herself  in  her  husband's  former  place  and  business,  using  money, 
as  she  testifies,  which  she  had  saved  out  of  her  household  expenses.  The 
bankrupt's  business  seems  to  have  prospered  fairly  until  the  last  year.  Dur- 
ing the  last  two  months  he  bought  recklessly,  on  credit,  from  about  70  differ- 
ent tradespeople,  scattered  over  a  wide  area  of  country,  in  a  total  of  about 
$8,000,  and  tried  to  buy  still  more,  but  failed  of  further  credit  He  obtained 
the  merchandise  in  the  amount  aforesaid,  sold  the  same  and  got  the  money 
therefor,  left  the  bills  unpaid,  and  has  failed  to  account  for  a  full  half  of  the 
money  which  he  realized  from  the  sale  of  the  large  stock  of  merchandise.  He 
kept  no  books  in  his  business.  He  had  a  bank  deposit  book  and  corresponding 
check  books.  He  was  urged  to  account  for  the  receipts  and  made  little  at- 
tempt to  do  so.  He  swore  first  that  he  had  deposited  the  money  in  bank  and 
used  it  to  pay  his  debts.  The  bank  deposit  book  showed  deposits  in  a  total  of 
$2,962.58  for  the  month  of  November,  1904,  to  December  10,  1904.  The  goods 
purchased  from  and  after  November  1,  1904,  amounted  to  Just  about  $7,500, 
as  appears  by  the  schedules  filed  by  the  bankrupt;  and  there  was  about  the 
•ame  value  of  goods  In  the  store  when  the  receiver  in  bankruptcy  took  the 
store  as  there  was  at  the  beginning  of  November,  1904,  a  month  and  a  half 
before.  The  bankrupt  admits  that  he  received  the  goods  and  got  the  money 
for  them  when  he  sold  them  again,  and  must  consequently  have  had  about 
$7,500  in  hand  between  November  1,  1904,  to  December  19,  following.  Of  the 
money  deposited  in  bank,  his  stubs  of  checks  show  $1,691.38.  The  bankrupt 
was  given  time  between  adjourned  meetings  to  prepare  to  account  for  the  bal- 
ance of  the  money  that  must  have  been  in  his  hands.  He  proved  indifferent 
and  failed,  and  when,  under  rigid  cross-examination,  his  attention  was  called 
to  the  large  deficit,  aft^r  having  sworn  that  he  h&Ct  applied  all  the  money  to- 
wards the  payment  of  debts,  he  admitted  that  he  had  testified  to  what  he 
knew  was  not  true,  and  had  gambled  away  some  $2,800  or  $2,500  in  New  York. 

Under  substantially  the  above  facts  the  question  Is  whether  the  bankrupt 
ts  entitled  to  his  exemption.  ''The  rights  of  a  bankrupt  to  property  as  exempt 
Are  those  g^iven  him  by  the  state  law."  Smalley  v.  Laugenour,  13  Am.  Bankr. 
Rep.  692,  25  Sup.  Ct  216,  49  L.  Ed.  400.  'The  only  question  to  be  determined 
upon  a  bankrupt's  claim  for  exemption  is  whether  he  is  entitled  thereto  as 
against  general  creditors."  In  re  Brumbaugh,  12  Am.  Bankr.  B^>.  204,  128 
Fed.  971.    In  tb»  case  in  hand  the  creditors  seek  to  bring  the  property  claimed 
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Into  the  fnnd  for  the  general  creditors,  and  under  the  decisions  above  recited 
the  bankruptcy  court  has  no  doubt  Jurisdiction  to  distribute  the  property,  if 
the  exemption  is  not  to  be  allowed  to  the  bankrupt  '^he  exemption  laws  [of 
Pennsylvania]  are  enacted  for  the  honest  poor,  not  for  the  .roguish."  ImhofTs 
Appeal,  110  Pa.  360,  13  Atl.  279,  and  the  cases  there  cited.  When  a  bankrupt 
buys  merchandise  largely  in  excess  of  what  he  needs  in  his  business,  and  dis- 
poses of  it  for  cash,  and  leaves  the  bills  unpaid,  and  within  three  months  is  put 
under  oath  in  a  proceeding  in  which  he  is  bound  to  exercise  diligence  and 
good  faith  In  all  matters  pertaining  to  his  property  and  business  transactions, 
and  proves  indifferent  and  unsatisfactory,  falls  to  account  for  a  large  portion 
of  his  receipts,  testifies  to  that  which  he  afterwards  admits  to  have  been 
false,  and  afterwards,  in  order  to  escape  threatened  danger,  takes  refuge  in 
the  plea  of  having  gambled  away  a  third  of  the  money,  such  a  bankrupt  is,  in 
the  opinion  of  the  referee,  not  entitled  to  his  exemption  under  the  laws  of 
Pennsylvania,  and  has  in  effect  concealed  money  and  property  with  the  intent 
to  defraud  his  creditors.  The  referee  sustains  the  first  exception  and  disal- 
lows the  exemption  claimed.  This  finding  makes  it  unnecessary  to  consider 
the  remaining  two  exceptions. 

And,  now,  October  27,  1905,  it  is  ordered  that  the  schedule  of  property  of 
Leo  Alex,  bankrupt,  set  apart  to  be  retained  by  the  bankrupt,  made  by  the 
trustee  of  the  bankrupt's  estate  and  filed  in  this  cause  February  10,  1900, 
be,  and  It  Is  hereby,  set  aside,  and  the  trustee  is  directed  to  distribute  said 
property  as  an  asset  of  the  bankrupt's  estate,  unless  exception  to  this  order  be 
properly  filed  of  record  in  this  cause  on  or  before  November  7,  1905. 

The  following  is  the  verified  petition  of  the  bankrupt  for  review : 

To  John  Q.  Dlefenderfer,  Esq.,  Referee  in  Bankruptcy:  Your  petitioner 
respectfully  shows:  That  he  was  adjudged  a  bankrupt  herein  on  the  14th 
day  of  January,  A.  D.  1906,  and  that  a  trustee  of  his  estate  was  in  such  pro- 
ceeding subsequently  appointed.  That  such  trustee  on  the  10th  day  of  Feb- 
ruary, A.  D.  1905,  filed  a  report  of  exempted  property  herein,  and  that  on  the 
27th  day  of  October,  A.  D.  1905,  an  order  was  entered  determining  your  peti- 
tioner's claim  to  exempt  property,  as  stated  in  such  report,  as  follows :  *'When 
a  bankrupt  buys  merchandise  largely  in  excess  of  what  he  needs  in  his  busi- 
ness, and  disposes  of  it  for  cash,  and  leaves  the  bills  unpaid,  and  within  three 
months  is  put  under  oath  in  a  proceeding  in  which  he  is  bound  to  exercise 
diligence  and  good  faith  in  all  matters  pertaining  to  his  property  and  business 
transactions,  and  proves  Indifferent  fuid  unsatisfactory,  fails  to  account  for 
a  large  portion  of  his  receipts,  testifies  to  that  which  he  afterwards  'admits 
to  have  been  false,  and  afterwards,  in  order  to  escape  threatened  danger,  takes 
refuge  in  the  plea  of  having  gambled  away  a  third  of  the  money,  such  a  bank- 
rupt is,  in  the  opinion  of  the  referee,  not  entitled  to  his  exemption  under  the 
inws  of  Pennsylvania,  and  has  in  effect  concealed  money  and  property  with 
the  intent  to  defraud  his  creditors.  Now,  October  27,  1905,  it  is  ordered  that 
the  schedule  of  property  of  Leo  Alex,  bankrupt,  set  apart  to  be  retained  by  the 
bankrupt,  etc.,  be,  and  it  is  hereby,  set  aside,  and  the  trustee  is  directed  to 
distribute  said  property  as  an  asset  of  the  bankrupt's  estate,  etc.  That  such 
order  was  erroneous  for  the  following  reasons: 

(1)  The  state  laws  as  to  exemption  in  bankruptcy  cases  control,  and  the 
reasons  assigned  by  the  referee  would  not  deprive  the  bankrupt  of  his  exemp- 
tion under  the  laws  of  Pennsylvania.  (2)  Property  set  apart  to  a  bankrupt 
under  his  claim  to  exemption  forms  no  part  of  his  estate  in  bankruptcy.  (3) 
Because  the  bankrupt  testified  that  he  lost  his  money  by  gambling  would  not 
deprive  him  or  his  family  of  the  right  to  his  exemption.  (4)  Under  the  laws 
of  the  state  of  Pennsylvania  the  bankrupt  must  be  allowed  his  exemption,  un- 
less the  same  has  been  waived.  (5)  There  was  no  evidence  before  the  referee 
that  the  bankrupt  had  transferred  or  concealed  any  portion  of  his  property, 
and  unless  this  be  shown  his  exemption  must  be  allowed. 

Wherefore  your  petitioner,  feeling  aggrieved  because  of  said  order,  prays 
that  said  trustee  report  and  the  said  order  be  reviewed,  as  provided  in  the 
bankruptcy  law  of  1898,  and  general  order  32. 

Dated  AUentown,  Pa.^  November  6,  1905.  Leo  Alex. 
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W.  La  Monte  Gillette,  for  bankrupt. 

Reuben  J.  Butz  and  Thomas  F.  Gross,  for  objecting  creditors. 

HOLLAND,  District  Judge.  The  findings  of  fact  by  the  referee  in 
this  case  are  approved,  and  we  agree  with  his  conclusion  that  the 
bankrupt  was  not  entitled  to  have  property  to  the  amount  of  $300 
set  aside  for  his  use.  The  order  entered  by  the  referee  October  27, 
1905,  is  also  approved,  and  the  trustee  directed  to  proceed  in  accord- 
ance with  the  directions  therein  contained. 


HERMANN  T.  UNITED  STATES.    LEON  RHEIM8  00.  T.  SAME.    SULLI- 
VAN. DREW  ft  CO.  V.  SAME. 

(Glrealt  Ooort,  S.  D.  New  York.    June  1*  190K.) 

Nos.  8,524,  8,525,  3,526. 

CnsTOKS  Duties — Glabsifioation — ^Bbayeb  Stbipb — ^Mai«^ufacti7bb8  of  Fub. 
Held,  that  so-called  beaver  strips,  in  the  form  of  rectangular  pieces  of 
felted  material  measuring  15  to  24  inches  wide  and  86  to  48  inches  long, 
used  in  the  manufacture  of  hats  and  composed  In  part  of  wool,  but  chiefly 
of  rabbit  fur,  are  not  within  the  provision  in  paragraph  870,  Schedule  K, 
i  1,  c.  11,  Tariff  Act  July  24,  1807,  30  Stat  184  [U.  S.  Comp.  St  1901,  p. 
1667],  for  Articles  of  wearing  apparel  in  part  of  wool,  nor  within  that 
in  paragraph  482,  Schedule  N,  80  Stat  101  [U.  S.  Comp.  St  1901,  p.  1675], 
for  hats  or  forms  for  hats,  but  are  dutiable  as  manufactures  in  chief  value 
of  fur,  under  paragraph  450,  80  Stat  103  [U.  S.  Comp.  St  1901,  p.  1678]. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  under  review  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York  on  importations  by 
Henry  Hermann,  the  Leon  Rheims  Company,  and  Sullivan,  Drew  & 
Company. 

The  articles  In  controversy  consist  of  various  manufactures  of  rabbit  fur  and 
wool ;  the  fur  being  the  component  material  of  chief  value.  They  are  known 
as  "beaver  strips,"  and  are  in  the  form  of  rectangular  strips  or  bands,  varying 
In  width  from  about  15  to  24  inches  and  in  length  from  about  86  to  48  inches. 
One  of  the  samples  put  In  evidence  was  in  the  shape  of  a  section  from  a  large 
tube,  constitiiting  when  flat  a  double  thickness  about  24  inches  square.  They 
are  felted,  are  dyed  black  and  in  colors,  and  are  used  in  the  manufacture  of 
hats.  A  portion  of  the  goods  was  classified  under  paragraph  870,  Schedule  K, 
I  1,  c.  11,  Tariff  Act  July  24,  1897,  80  Stat  184  [U.  S.  Comp.  St  1901,  p.  1667], 
and  the  remainder  under  paragraph  482,  Schedule  N,  80  Stat  191  [U.  S.  Comp. 
St  1901,  p.  1675].  The  Importers  contended  that  they  should  all  have  been  clas- 
sified under  paragraph  450,  30  Stat  193,  [U.  S.  Comp.  St  1901,  p.  1678].  The 
pertinent  portions  of  said  paragraphs  read  as  follows : 

"370.  •  •  •  Articles  of  wearing  apparel  of  every  description,  •  •  • 
made  up  or  manufactured  wholly  or  in  part,  •  •  •  composed  wholly  or 
in  part  of  wool." 

"432.  Hats,  bonnets,  or  hoods,  •  •  •  trimmed  or  nntrimmed,  Includ- 
ing bodies,  hoods,  plateaux,  forms,  or  shaped,  for  hats  or  bonnets,  composed 
wholly  or  in  chief  value  of  fur  of  the  rabbit  beaver,  or  other  animals." 

"450.  •  •  •  Manufacturers  of  fur.  •  •  •  or  of  which  •  •  • 
[it]  is  the  component  material  of  chief  value,  not  specially  provided  for.*' 
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Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 
Henry  A.  Wise,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  is 
cloth  claimed  by  the  importer  to  be  a  manufacture  of  fur,  of  which 
fur  is  the  component  of  chief  value,  and  dutiable  at  36  per  cent,  ad 
valorem  under  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  450,  30 
Stat.  193  [U.  S.  Comp.  St.  1901,  p.  1678].  The  Board  of  General 
Appraisers,  however,  assessed  the  merchandise  as  articles  of  wearing 
apparel  under  paragraph  370,  Schedule  K,  30  Stat.  184  [U.  S.  Comp. 
St.  1901,  p.  1667],  or  as  fur  hats  and  forms  for  hats  under  paragraph 
432,  Schedule  N,  30  Stat  191  [U.  S.  Comp.  St.  1901,  p.  1675]. 

Apparently  the  Board  rested  its  decision  chiefly  on  the  ground  that 
the  protests  were  submitted  by  the  importers  to  be  decided  on  the 
record,  and  therefore  were  to  be  treated  as  defaulted.  This  claim  of 
a  default  is  not  pressed  on  this  appeal.  An  examination  of  the  ex- 
hibits, in  connection  with  the  testimony  taken  on  behalf  of  the  im- 
porters as  to  the  character  of  the  cloth,  establishes  the  fact  that  the 
classification  contended  for  by  them  was  correct. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


B.  ft  W.  H.  CALDWELL  T.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    June  1,  1905.) 

No.  3,894. 

Customs  Duties — Classification — Haib  Press  Cloth — Ejusdem  Generis. 

The  provision  In  paragraph  431,  Schedule  N,  f  1,  c.  11»  Tariff  Act  July 
24, 1897,  30  Stat  191  [U.  S.  Comp.  St  1901,  p.  10751,  for  "hair  press  cloth," 
is  not  limited  to  fabrics  composed  of  the  same  material  (horsehair)  as 
the  other  articles  enumerated  in  said  paragraph. 

On  application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  in  question  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York  on  importations  by 
E.  &  W.  H.  Caldwell,  consisting  of  hair  press  cloth,  found  by  the 
Board  of  General  Appraisers  to  have  been  made  from  camel  and  goat 
hair. 

This  article  was  classified  as  "manufactures  •  •  •  of  wool,  not  specially 
provided  for,"  under  paragraph  366,  Schedule  K,  $  1,  c.  11,  Tariff  Act  July  24, 
1897,  3  OStat  184  [U.  S.  Comp.  St  191,  p.  1666],  by  virtue  of  the  provision  in 
paragraph  383  of  said  act  (30  Stat  186  [U.  S.  Comp.  St  1001,  p.  1688])  that 
"whenever,  in  any  schedule  of  this  act,  the  word  *woor  is  used  in  connection 
with  a  manufactured  article  of  which  it  is  a  component  material,  it  shall  be 
held  to  include  wool  or  hair  of  the  sheep,  camel,  goat,  alpaca  or  other  animal." 
The  importers  contended  that  the  goods  should  have  been  classified  under  the 
provision  for  "hair  press  cloth"  In  paragraph  431,  Schedule  N,  §  1,  30  Stat  191 
[U.  S.  Comp.  St  1901,  p.  1675],  which  reads  as  follows:  "431.  Haircloth, 
known  as  'crinoline*  cloth,  ten  cents  per  square  yard;  haircloth,  known  as 
•hair  seating,*  and  hair  press  cloth,  twenty  cents  per  square  yard.'*  The  Board 
overruled  this  contention  on  the  authority  of  a  former  decision  of  the  Board 
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In  Re  American  Express  Ck)mpan7,  O.  A.  4,448,  T.  D.  21,200,  where  it  was  held 
that  hair  press  cloth,  in  order  to  come  within  paragraph  431,  must  be  made  of 
the  same  material  (horsehair)  as  that  composing  the  other  textiles  enumer- 
ated in  that  paragraph,  and  that  goods  made  of  camel  hair,  involved  in  that 
case,  would  therefore  be  excluded. 

Walden  &  Webster  (Henry  J.  Webster,  of  counsel),  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  con- 
sists of  cloth  made  of  hair  adapted  to  be  used  in  hydraulic  presses.  It 
is  in  fact  a  hair  press  cloth.  It  is  so  known  commercially,  and  was  so 
invoiced  and  sold.  The  Board  of  General  Appraisers,  however,  ap- 
parently basing  its  decision  upon  evidence  taken  in  another  case  as  to 
other  merchandise,  adopted  the  language  of  their  opinion  therein  and 
assessed  the  article  at  33  cents  per  pound  and  60  per  cent,  ad  valorem, 
under  Act  July  24, 1897,  c.  11,  §  1,  Schedule  K,  par.  366,  30  Stat.  184 
[U.  S.  Comp.  St.  1901,  p.  1666],  as  a  manufacture  of  wool  not  specif- 
ically provided  for.  The  importers  protested  on  the  ground  that  the 
cloth  was  dutiable  eo  nomine  as  hair  press  cloth  at  20  cents  per  yard 
under  paragraph  431,  Schedule  N,  of  said  Act  (30  Stat.  191  [U.  S. 
Comp.  St.  1901,  p.  1676]).  The  government  introduced  no  testimony 
in  this  case  before  the  board.  Paragraph  366  provides  only  for 
manufactures  of  wool  not  specially  provided  for.  Paragraph  431 
provides  specifically  for  hair  press  cloth  eo  nomine.  The  construc- 
tion given  to  these  words  by  the  Board  would  seem  to  deprive  this 
specific  provision  of  all  effect,  inasmuch  as  the  mats  made  of  horse 
hair  and  cattle  hair  appear  to  be  included  under  a  separate  designation. 
The  assessment  by  the  Board  would  operate  to  impose  an  ad  val- 
orem duty  on  this  cloth  of  between  300  and  400  per  cent. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


R.  HOE  &  00.  T.  UNITED  STATES- 

(Circuit  Court,  S.  D.  New  York.    June  5,  1906.) 

No.  8,T73. 

Customs  Duties — Ciassifioatioit — ^Pattebns  fob  Machii«iby— Moldebs*  Pat- 
terns. 

The  provision  in  Tariff  Act  July  24,  1897,  c.  11,  ft  2,  Free  List,  par.  616, 
80  Stat  199  [U.  S.  Comp.  St  1901,  p.  1685].  for  ^'models  of  inventions  and 
of  other  Improvements  In  the  arts,  including  patterns  for  machinery," 
Is  not  limited  to  the  class  of  patterns  known  as  "model  patterns,"  intended 
to  show  the  working  of  the  thing  Illustrated,  but  includes  also  molders' 
patterns,  which  are  used  as  models  about  which  to  form  sand  molds  In 
in  which  castings  may  be  made  and  which  are  fitted  for  successive  use  In 
that  way. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  here  reviewed  (G.  A.  5,889,  T.  D.  25,942)  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York. 


Digitized  by 


Google 


B.  HOE  <fe  CO.  Y.  UNITED  STATES.  489 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for 
importers. 
W.  Wickham  Smith,  Sp.  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  con- 
sists of  articles  made  of  wood,  known  as  "patterns."  They  are  of 
the  class  known  as  "molders'  patterns,"  which  are  intended  to  be 
placed  in  sand  in  order  to  form  the  matrix  in  which  the  molten 
metal  is  cast;  such  castings  constituting  in  this  case  portions  of  a 
printing  press.  They  were  assessed  for  duty  as  manufactures  of 
wood  not  specially  provided  for,  under  Act  July  24,  1897,  c.  11,  Sched- 
ule D,  par.  208,  30  Stat.  168  [U.  S.  Comp.  St  1901,  p.  1647],  and  are 
claimed  to  be  free  under  paragraph  616  of  said  act,  which  reads  as 
follows : 

"Models  of  inventions  and  of  other  Improvements  in  the  arts,  including 
patterns  for  machinery,  but  no  article  shall  be  deemed  a  model  or  pattern 
which  can  be  fitted  for  use  otherwise."  80  Stat  199  [U.  8.  Ck>mp.  8t  1901, 
p.  1685]. 

The  government  contends  that  the  word  "patterns"  as  thus  used 
is  confined  to  the  class  of  patterns  known  as  "model  patterns,"  of 
the  same  size  as  the  blue  print  or  drawing  from  which  they  are  made, 
and  which  are  patterns  of  an  inventor's  idea,  gotten  up  for  him  in 
order  to  show  the  working  of  the  invention,  and  generally  incapable 
of  use  for  any  other  purpose,  and  that  the  word  "including,"  preced- 
ing "patterns  for  machinery,"  was  intended  to  operate  as  a  limitation 
to  patterns  ejusdem  generis  with  models  of  inventions,  etc.  The 
government  further  contends  that  the  addition  of  the  word  "other- 
wise" at  the  end  of  the  paragraph  of  the  law  of  1890  and  of  the  present 
law  was  intended  to  emphasize  the  limitation  to  the  class  of  patterns 
to  be  used  as  models.  The  government  further  relies  upon  the  fact 
that  molders'  patterns,  such  as  those  here  in  question,  are  fitted  for 
successive  use  in  making  castings,  and  are  therefore  in  the  nature 
of  tools  of  trade,  constantly  worn  out  and  replaced,  and  that,  as  the 
manufacture  of  such  patterns  is  a  large  industry  in  this  country,  it 
could  not  have  been  the  intention  of  Congress  to  permit  such  articles 
to  come  in  free,  when  the  material  of  which  they  are  composed  would 
be  taxable. 

Counsel  for  the  importers  contends  that  the  word  "patterns,"  as 
used  in  said  paragraph,  covers  both  classes  of  patterns.  The  dic- 
tionary definitions  specifically  include  under  the  word  "patterns" 
such  molders'  patterns  as  models  about  which  to  form  a  sand  mold 
in  which  a  casting  may  be  made.  Counsel  for  the  importers  further 
contends  that  the  word  "patterns"  should  not  be  limited  to  a  model 
pattern,  because  it  is  not  so  limited  in  the  paragraph,  and  because 
the  use  of  the  words  "model  or  pattern"  in  the  closing  clause  shows 
that  Congress  did  not  intend  to  confine  the  exemption  to  model 
patterns,  which  would  have  been  included  under  the  word  "model," 
but  to  extend  it  to  the  general  class  of  patterns,  which  would  not  be 
so  included,  provided  they  are  fitted  for  use  only  as  patterns. 

There  is  much  force  in  the  contention  of  counsel  for  the  govern- 
ment, and  the  question  is  one  as  to  which  I  feel  great  doubt.    I  feel 
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it  to  be  my  duty  to  resolve  said  doubt  in  favor  of  the  importer,  and 
I  therefore  conclude  that  as  no  commercial  designation  has  been 
shown  which  confines  the  word  "patterns"  to  any  particular  class, 
and  as  the  ordinary  use  of  patterns  is  for  making  parts  of  machinery 
in  the  way  these  patterns  are  used,  and  as  it  appears  from  the  testi- 
mony that  model  patterns  are  more  strictly  patterns  of  machinery, 
rather  than  patterns  for  machinery,  these  articles  are  patterns  tor 
machinery,  and  cannot  be  fitted  for  use  otherwise. 

The  decision  of  the  Board  of  General  Appraisers  is  therefore  re- 
versed. 


R.  P.  DOWNING  &  CO.  T.  UNITED  STATES. 

(Circuit  Court,  S.  D.  *New  York.    May  24,  1906.) 

No.  3,895. 

Customs  Duties — Classification — Papeb  Fans — Novelties. 

The  provision  In  Tariff  Act  Jnly  24,  1807,  c.  11,  f  1,  Schedule  N,  par. 
427,  30  Stat  191  [U.  S.  Comp.  St  1901,  p.  1070],  for  "fans  of  all  kinds," 
does  not  Include  so-called  fans  conslsttn^  of  unsubstantial  paper  novelties 
in  the  shape  of  fans,  which  range  from  four  feet  in  diameter  down  to 
very  small  sizes,  and  which  are  not  commercially  known  nor  dealt  in  as 
fans,  nor  adapted  to  practical  use  as  such,  but  are  intended  solely  for 
decorative  purposes. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  under  review  affirmed  the  assessment  of  duty  by  the 
Collector  of  Customs  at  the  port  of  New  York  on  merchandise  im- 
ported by  R.  F.  Downing  &  Co.,  which  was  classified  under  the  pro- 
vision for  "fans  of  all  kinds"  in  Tariff  Act  July  24,  1897,  c  11,  §  1, 
Schedule  N,  par.  427,  30  Stat  191  [U.  S.  C^mp.  St  1901,  p.  1679]. 
Note  In  re  Kaufmann,  G.  A.  5,860  (T.  D.  25,820). 

Event  Brown,  for  importers. 

Henry  A.  Wise,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  com- 
prises, inter  alia,  articles  which  simulate  fans,  were  invoiced  as  fans, 
are  known  as  fans,  and  were  classified  for  duty  as  fans,  under  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  427,  30  Stat  191  [U. 
S.  Comp.  St.  1901,  p.  1679].  Nevertheless,  the  conclusion  reached 
at  the  close  of  the  argument  is  that  these  articles  are  not  dutiable  as 
fans,  but  as  manufactures  of  which  paper  is  the  component  material  of 
chief  value,  not  specially  provided  for,  under  paragraph  407  of  said 
act  30  Stat  189,  Schedule  M  [U.  S.  Comp.  St  1901,  p.  1673].  The 
reasons  for  this  conclusion  are  the  following:  These  articles  are 
imported  as  novelties  from  Germany,  with  other  like  articles,  solely 
for  use  for  decorative  purposes.  The  names  or  designations  applied  to 
the  various  articles  in  the  invoice  are  merely  indicative  of  the  things 
which  they  represent.  Thus  another  exhibit  called  a  bell  is  not  a  bell. 
The  so-called  parasol  is  not  a  parasol.  The  so-called  hat,  although 
fitted  with  an  elastic,  and  capable  of  being  put  upon  the  head,  is  not  a 
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hat  in  the  tariff  signification.  In  the  same  sense  this  article  is  not  a 
fan,  because,  while  it  is  capable  of  being  temporarily  used  for  fanning 
purposes  in  the  same  way  as  a  hat  or  other  similar  object  might  be 
used,  it  is  not  adapted  to  such  purpose,  because  it  is  not  ribbed  and  is 
merely  a  flimsy  mass  of  fluffy  paper,  and  is  therefore  unfit  for  practical 
use  for  any  length  of  time.  Dealers  in  fans  do  not  deal  in  this  article 
as  a  fan,  and  vice  versa ;  and  persons  who  deal  both  in  this  article  and 
in  fans  sell  these  articles  in  the  novelty  or  holiday  department,  and  not 
in  the  fan  department.  It  appears  that  they  are  imported  in  all  sizes, 
from  foiu"  feet  in  diameter  down  to  the  small  ones,  such  as  are  used 
for  German  favors  or  toys.  They  are  unlike  the  folding  fans  of  com- 
merce,  they  are  not  commercially  known  as  fans,  and  they  are  not 
fans  within  the  reasoning  of  prior  decisions  of  the  Board  of  Appraisers. 
This  class  of  articles  was  not  imported  into  this  country  until  after  the 
passage  of  the  act  of  1897. 

"It  is  plain  that  neither  the  importer  nor  the  collector  can  sweep 
into  a  paragraph  of  a  tariff  act  a  novel  article  of  merchandise  which 
was  not  the  article  therein  described,  because  a  particular  trade-name, 
which  corresponded  with  the  name  of  the  old  article,  was  attached  to 
the  new  article  after  the  passage  of  the  act."  U.  S.  v.  Sehlbach,  90 
Fed.  798,  33  C.  C.  A.  227. 

In  United  States  v.  China  &  Japan  Trading  Company,  71  Fed. 
864, 18  C.  C.  A.  336,  the  court  said,  referring  to  the  articles  in  question : 

**No  one  pretends  tliat  they  are  the  umbrella  of  trade  and  commerce,  and 
deal^ers  in  those  articles  do  not  keep  them.  They  are  called  ^umbrellas*  for 
convenience,  but  they  are  not  used  or  designed  for  use  as  such.  They  might 
as  appropriately  be  called  'rainbows.'  '* 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


SIBGMAN  &  WEIL  T.  UNITED  STATES. 

(Clrcait  Court,  S.  D.  New  York.    May  10,  190S.) 

No.  8,868. 

1.  Customs  DumRS — AuTHoarrr  or  Sbcbetabt  of  ths  Tbkasxtbt — Regalia. 
The  Secretary  of  the  Treasury  is  not  empowered  to  abridge  the  right  of 
free  entry  of  the  articles  covered  by  Tariff  Act  July  24,  1887,  c  11,  I  2, 
Free  List,  par.  648,  30  Stat  184  [U.  S.  Comp.  St  1801,  p.  1687],  relating 
to  regalia,  etc 

2L  Same— Olasbifioation^Rbgalia— Pboduotion  of  Pboof. 

Proof  that  certain  imported  regalia  was  entitled  to  admission  under 
Tariff  Act  July  24,  1887,  c.  11,  i  2,  Free  List,  par.  648,  80  Stat  184  [U.  S. 
Comp.  St  1801,  p.  1687],  was  not  produced  at  the  time  of  entry  as  re- 
quired by  the  customs  regulations,  but  was  offered  the  collector  before  he 
had  liquidated  the  cmtry.  Held,  that  free  entry  should  have  been  allowed 
by  the  collector. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 
Note,  United  States  v.  Goodsell,  91  Fed.  519,  33  C  C  A.  661. 
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The  decision  below  affirmed  tbe  assessment  of  duty  by  the  collector  of  cus- 
toms at  the  port  of  New  York.  The  case  involved  the  validity  of  article  562» 
Customs  Regulations  1899,  so  far  as  it  relates  to  Tariff  Act  July  24,  1897* 
c.  11,  f  2,  Free  Ust,  par.  649,  80  Stat  194  [U.  S.  Ck>mp.  St  1901,  p.  1687].  The 
pertinent  portion  of  said  article  reads  as  follows : 

**Art  562.  When  entry  is  made  free  of  duty  under  paragraphs  •  •  • 
049,  •  •  •  of  the  act  of  July  24,  1897,  the  oath  or  declaration  required 
of  the  importer  or  consignee  must  be  actually  made  at  the  time  of  entry,  and 
no  bond  for  the  production  of  the  same  will  be  accepted  in  lieu  thereof." 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  Im- 
porters. 

Henry  A.  Wise,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  importation  herein  comprises 
church  regalia,  claimed  to  be  free  under  the  provisions  of  Act  July  24, 
1897,  c.  11,  §  2,  Free  List,  par.  649,  30  Stat.  194  [U.  S-  Comp.  St.  1901, 
p.  1687],  The  oaths  necessary  to  establish  the  right  to  free  entry  were 
not  before  the  collector  at  the  time  of  making  the  entry,  but  they  were 
before  him  at  the  time  of  its  liquidation.  There  is  no  regulation  which 
empowers  the  Secretary  of  the  Treasury  to  abridge  the  right  of  free 
entry  of  articles  such  as  those  here  in  question  when  imported  under 
the  conditions  shown  to  exist  herein ;  and  inasmuch  as  the  evidence  of 
said  right  was  before  the  collector  at  the  time  of  his  action,  duty 
should  not  have  been  assessed. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


UNITED  STATES  T.  D.  S.  HESSE  ft  BRO. 

SAME  T.  IL  HOEHN  CO. 

(Circuit  Court,  S.  D.  New  Tork.    May  17,  190S.) 

No&  8,634,  8,635. 

Customs  DTrms — Classifioation — ^Abticleb  of  Cut  Glass. 

As  to  certain  cat  glass  thermometers,  the  cutting  on  which  Is  not  shown* 
to  ornament  or  decorate  the  articles,  hM^  that  they  are  not  within  the  pro- 
vision in  Tariff  Act  July  24,  1897,  c.  11,  91,  Schedule  B,  par.  100,  30  Stat 
157  [U.  S.  Comp.  St  1901,  p.  1833],  for  "articles  of  glass,  cut,  •  •  •  or 
otherwise  ornamented,  decorated,  or  ground." 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  below  related  to  merchandise  imported  at  the  port 
of  New  York  by  D.  S.  Hesse  &  Bro.  and  the  R.  Hoehn  Company, 
and  reversed  the  assessment  of  duty  on  the  merchandise  by  the  collec- 
tor of  customs  at  said  port,  who  had  classified  it  under  the  provision 
in  TariflF  Act  July  24,  1897,  c.  11,  §  1,  Schedule  B,  par.  100,  30  Stat 
157  [U.  S.  Comp.  St  1901,  p.  1633],  the  pertinent  part  of  which  read» 
ai  follows: 


Digitized  by 


Google 


GOAT  <fe  SHEEPSKIN  IMPOST  CO.  Y.  UNITED  STATES.  493 

'Tar.  100.  ♦  ♦  ♦  Articles  of  glass,  cut,  ♦  ♦  ♦  or  other- 
wise ornamented,  decorated,  or  ground." 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for 
importers. 

TOWNSEND,  Circuit  Judge  (orally).  The  merchandise  in  ques- 
tion, consisting  of  certain  thermometers,  was  classified  for  duty  under 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  B,  par.  100,  30  Stat.  167 
[U.  S.  Comp,  St.  1901,  p.  16331,  as  "articles  of  glass,  cut."  The 
importer  contended  that  the  merchandise  was  properly  dutiable  under 
paragraph  112  of  the  same  act  30  Stat.  168  [U.  S.  Comp.  St.  1901,  p. 
1635,  as  "manufactures  of  glass."  The  Board  of  Appraisers  sus- 
tained the  claim  of  the  importers. 

The  article  in  question  herein  is  not  before  the  court  for  examina- 
tion, and  there  is  nothing  in  the  return  of  the  assistant  appraisers 
to  indicate  whether  the  cutting  thereon  is  of  such  a  character  as  to 
ornament  or  decorate  the  article;  and  therefore  the  decision  of  the 
Board  of  General  Appraisers  is  affirmed,  on  the  authority  of  Koscherak 
▼.  U.  S.,  98  Fed.  696,  39  C.  C.  A.  166. 


GOAT  &  SHEEPSiaN  IMPORT  GO.  T.  UNITED  8TATBS. 

(Circuit  Ck>iirt,  S.  D.  New  York.    May  19,  1906w) 

No.  8,641. 

OUBTOMS  DunEa — CLASBIFIOATION — ^MOGHA  8HKEP8KIN8 — WOOL. 

As  to  the  coat  on  so-called  mocha  whitehead  sheepskins,  which  contains 
a  percentage  of  wool  of  a  low  order,  Tield,  that  it  is  subject  to  the  duty 
provided  for  wools  on  the  skin  in  parasn^^aphs  851,  358,  360,  Schedule  K, 
f  1,  c.  11,  Tariff  Act  July  24,  1897,  30  Stat  182,  183  [U.  S.  Comp.  St.  1901, 
pp.  1664,  1665,  1666],  and  is  not  free  of  dnty  under  paragraph  664,  Free 
List,  §  2,  30  Stat.  201  [U.  S.  Comp.  St  1901,  p.  1688],  relating  to  raw  skins, 
**ezcept  sheepskins  with  the  wool  on." 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers.  / 

The  decision  in  question  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York.  Note  G.  A.  4,693  (T. 
D.  21,737). 

Hatch,  Keener  &  Clute  (J.  Stuart  Tompkins,  of  counsel),  for  im- 
porters. 

D.  Frank. Lloyd,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  controversy  con- 
sists of  mocha  whitehead  sheepskins  from  which  the  coat  had  not 
been  removed  at  the  time  of  importation.  They  were  assessed  for 
duty  at  3  cents  per  pound,  under  the  provisions  of  Tariff  Act  July 
24, 1897,  c  11,  §  1,  Schedule  K,  pars.  361,  358,  360,  30  SUt.  182,  183, 
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[U.  S.  Comp.  St.  1901,  pp.  1664,  1666,  1666],  as  wools  of  Ac  third 
class  on  the  skin,  and  were  claimed  to  be  free  under  the  provisions 
of  paragraph  664  of  said  act  (section  2,  Free  List,  30  Stat.  201  [U.  S. 
Comp.  St.  1901,  p.  16881),  as  "skins  of  all  kinds,  raw  (except  sheep- 
skins with  the  wool  on),  etc.  The  sole  question  presented  is  whether 
these  skins  have  wool  on  or  hair  only.  The  Board  of  General  Ap- 
praisers reached  the  conclusion  that  a  certain  percentage  of  the 
covering  was  wool,  and  therefore  that  the  skins  were  sheepskins  with 
the  wool  on,  within  the  meaning  of  the  tariflF  act.  Inasmuch  as  there 
was  sufficient  evidence  to  support  the  finding  of  the  board  as  to  the 
fact  of  wool  upon  the  skins,  and  as  the  court  upon  examination  of 
the  sample  is  unable  to  say  that  this  finding  is  incorrect,  and  as  the 
definitions  in  the  encyclopaedias  and  dictionaries  support  the  claim 
that  such  a  product  is  wool,  although  of  a  low  order,  the  decision  of 
the  Board  of  General  Appraisers  is  affirmed. 


UNITED  STATES  v.  A.  STBINHARDT  ft  BRO. 

(Circuit  Court,  S.  D.  New  York.    February  17,  1892.) 

No.  620. 

Customs  Dnmcs — Classification — Gastebb — WEAsnco  Appabeu 

Garters  are  included  witliln  the  term  "wearing  apparel"  in  Tariff  Act 
Oct  1,  1890,  c.  1244,  f  1,  Scliedule  L,  par.  413,  26  Stat  598. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 
Affirmed  4  C.  C  A.  679. 

The  decision  below  (G.  A.  974,  T.  D.  12,112)  reversed  the  assessment  of 
duty  by  the  collector  of  customs  at  the  port  of  New  York  on  goods  imported 
by  A.  Steinhardt  ft  Bro.,  consisting  of  elastic  garters,  composed  in  chief  value 
of  silk.  The  collector  subjected  them  to  the  duty  provided  in  paragraph  413, 
Schedule  L,  f  1,  c.  1244,  Tariff  Act  Oct  1,  1890,  26  Stat  598,  for  ^'articles 
of  wearing  apparel  of  every  description,  •  •  •  of  which  silk  is  the  com- 
ponent material  of  chief  value,"  and  to  the  additional  duty  prescribed  in 
the  proviso  of  said  paragraph  for  "all  such  •  •  •  articles  of  wearing 
iipparel  when  composed  in  part  of  India  rubber."  The  importers  contended 
that  they  should  have  been  classified  under  paragraph  414,  2G  Stat  598,  re- 
lating to  "all  manufactures  *  *  *  of  which  silk  is  the  component  ma- 
terial of  chief  value." 

Paragraph  412,  26  Stat  598,  referred  to  in  the  opinion  below,  relates  to 
"suspenders,  braces,"  etc.,  ''of  which  silk  is  the  component  material  of  chief 
value." 

Charles  Duane  Baker,  Asst.  U.  S.  Atty, 
Curie,  Smith  &  Mackie,  for  importers. 

WALLACE,  Circuit  Judge.  I  shall  sustain  the  collector's  classifica- 
tion in  this  case,  principally  because  of  the  effect  which  I  think  should 
be  attributed  to  paragraph  412,  Tariff  Act  Oct  1,  1890,  c.  1244,  §  1, 
Schedule  L,  26  Stat.  598.     Now,  by  paragraph  414,  this  article  would  be 
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subject  to  50  per  cent,  ad  valorem  duty,  if  it  were  not  included  under  the 
enumeration  "wearing  apparel"  in  paragraph  413.  The  same  would  be 
true  of  suspenders  and  braces,  probably,  which  are  mentioned  in  para- 
graph 412.  Congress,  I  think,  by  that  paragraph  has  evidenced  an  in- 
tention of  excepting  some  analogous  articles  out  of  the  wearing-apparel 
clause,  and  they  deemed  it  necessary  to  particularly  specify  suspenders, 
an  article  more  clearly  analogous  to  garters  than  perhaps  anything  else 
we  can  think  of.  If  it  had  not  been  for  paragraph  412,  it  might  have 
been  argued  perfectly  well  that  suspenders,  like  garters,  were  a  part  of 
wearing  apparel,  and  therefore  should  be  subject  to  50  per  cent.  duty. 
It  is  a  close  question ;  but  I  think,  taking  the  three  sections  together, 
I  must  hold  that  it  was  the  legislative  intent  to  include  in  "wearing  ap- 
parel" articles  similar  to  suspenders  and  garters. 


SCHEU  ▼.  PENNSYLVANIA  R.  R. 

(Circuit  Court,  W.  D.  Pennsylvania.    December  6,  1905.) 

No.  81- 

Damages— Pebsonax.  Injubt— Bzcessivs  Vbbdict—Rbduction  bt  Condition - 
AX.  Obdbb. 

A  verdict  awarding  $16»000  damages  to  a  young  locomotive  fireman,  who 
was  earning  about  $1,000  per  year,  for  an  Injury  resulting  In  the  loss 
of  bis  left  hand,  held  excessive,  and  a  conditional  order  made  granting 
a  new  trial  unlesa  plaintiff  should  remit  the  excess  above  $10,000. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  16,  Cent  Dig.  Damages,  §  383.J 

At  Law.  On  rule  for  a  new  trial  on  the  ground  that  the  verdict  is  ex- 
pressive. 

R.  P.  Marshall,  for  plaintiff. 
Thomas  Patterson,  for  defendant. 

ARCHBALD,  District  Judge.*  The  verdict  is  for  $15,000  for  the 
loss  by  the  plaintiff  of  his  left  hand.  He  was  a  locomotive  fireman, 
earning  about  $1,000  yearly,  with  a  chance  of  being  advanced  to  the 
position  of  engineer,  where  he  would  get  considerably  more.  In  his 
present  condition  this  occupation  must  be  abandoned,  but  at  the  same 
time  he  is  still  young,  and  is  by  no  means  incapacitated  for  other  lines 
of  profitable  labor.  The  amount  of  the  verdict,  however,  is  such  that, 
if  put  at  interest,  it  would  yield  almost,  if  not  quite,  as  much  as  the 
plaintiff  was  getting  at  the  time  of  the  accident,  and  he  has  the  capital  in 
hand  in  addition,  without  any  chance  or  contingency  such  as  might 
come  to  him  personally,  like  the  accident  out  of  which  this  controversy 
grows,  by  which  his  earning  power  would  be  correspondingly  impaired. 
Under  the  circumstances  the  amount  given  by  the  jury  is  more  than 
compensatory  and  thus  becomes  excessive  and  punitive.  Evidently  it 
is  in  part  at  least  aimed  at  the  retention  by  the  defendant  company  in 

1  Specially  assigned. 
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their  employ  of  one  who  was  considered  by  the  jury  as  an  incx>mpetent, 
if  not  recklessly  dangerous,  employe,  by  whose  negligence  the  accident 
was  caused  and  which  might  bring  about  similar  accidents  to  others. 

It  is  somewhat  difficult  to  say  how  much  should  be  eliminated  from 
the  verdict  on  this  account.  E^unages  in  such  cases  are  peculiarly  for 
the  jury  to  fix;  the  court  having  only  a  general  supervision  of  their  ac- 
tion so  that  it  may  not  go  beyond  bounds.  It  has  even  been  held  by  the 
House  of  Lords  in  England,  in  the  recent  case  of  Watt  v.  Watt  (1905) 
L.  R.  App.  Cases,  — ,  that  there  can  be  no  interference  by  the  court 
with  the  amount  of  damages  awarded  by  a  jury,  the  defendant  being 
entitled  to  have  them  assessed  by  that  tribunal ;  and  that  a  reduction  by 
the  court  on  a  rule  for  a  new  trial,  on  acceptance  of  which  by  the  plain- 
tiff and  remission  of  the  excess  the  rule  is  discharged,  is  without  war- 
rant of  law,  and  cannot  be  sustained.  But  the  cases  in  this  country 
are  not  so  (13  Cyc  134),  and  the  right  is  freely  exercised  by  the  courts 
in  the  way  suggested.  I  have  no  hesitation  in  so  acting  here.  Taking 
off  one-third  of  the  verdict,  a  very  substantial  amount  is  still  left,  which 
it  seems  to  me  will  be  full  pecuniary  compensation  for  the  actual  loss 
as  ordinarily  measured.  20  Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  158, 
note  I.  And  a  conditional  order  which  will  effect  this  will  accordingly 
be  ^ade. 

On  condition  that  the  plaintiff  within  20  days  by  paper  duly  filed 
shall  agree  to  a  reduction  of  the  verdict  to  $10,000,  remitting  the  excess, 
the  rule  for  a  new  trial  will  be  discharged;  but,  otherwise,  will  be  made 
absolute,  and  a  new  trial  awarded. 


Digitized  by 


Google 


BAGLIN  y.  CUSENI£B  GO.  ^97 

BAGLIN  et  al.  y.  CUSENIER  00. 
(Circuit  Court  of  Appeals,  Second  Circuit    June,  1905.) 

TtADB-MABKS — IVJUVCmOTX   AOAINST    iNTRXNGEMIEinH-CHABTBEnSE. 

For  many  years  the  order  of  Carthusian  monks,  of  the  convent  Ia 
Grande  Chartreuse,  in  France,  have  made  and  sold  a  liqueur,  under  the 
name  "Chartreuse,"  claimed  to  have  been  made  by  a  secret  process.  Such 
liqueur  has  long  been  sold  and  has  become  well  known  under  such  name 
In  the  United  States,  where  the  name  is  registered  as  a  trade-mark.  The 
order  having  been  expelled  from  France  by  the  government,  a  receiver 
was  appointed  by  a  provincial  court,  who,  under  authority  of  the  court, 
now  carries  on  the  business,  putting  up  the  product  of  his  manufacture 
In  the  dress  and  under  the  labels  and  name  formerly  used  by  the  monks. 
In  which  form  it  is  sold  in  this  country  by  defendant  as  agent.  Mean- 
time the  monks  re-established  their  business  in  Spain,  where  they  make 
and  sell  a  liqueur  under  a  new  trade-mark  and  labels,  which  set  forth  the 
facts  with  respect  to  the  removal.  No  final  adjudication  of  the  rights  of 
the  parties  has  been  had  in  France.  J?ekf>  that  a  preliminary  injunction 
restraining  defendant  from  using  in  this  country  the  bottles,  labels,  name, 
and  trade-mark  formerly  used  by  the  monks,  based  on  affidavits  largely 
made  on  information  and  belief,  and  which  do  not  determine  the  question 
whether  the  product  is  the  same  originally  sold  under  such  trade-mark, 
was  too  broad  in  its  terms,  and  should  at  least  be  modified  by  allowing 
sales  by  defendant,  provided  an  additional  label  was  attached  to  each 
package  setting  forth  the  facts  with  respect  to  the  manufacture. 

Townsend,  Circuit  Judge,  dissenting,  on  the  ground  that  the  sale  by  de- 
fendant of  the  receiver's  product  under  the  name,  labels,  and  trade-mark 
of  the  monks,  without  any  distinguishing  mark,  was  a  fraud  on  the  pub- 
lic, which  should  be  enjoined,  regardless  of  the  quality  of  the  article  or 
the  action  of  the  French  courts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Frederic  H.  Betts,  Charles  Howson,  and  Hubert  Howson,  for  appel- 
lant. 
Philip  Mauro,  for  appellees. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  questions  involved  in  this  appeal  are 
interesting  and  novel.  Many  of  the  important  facts,  on  both  sides,  arc 
asserted  on  information  and  belief.  The  complainant's  case  rests  sole- 
ly upon  the  bill  and  two  affidavits  made  by  Herry  Batjer,  one  of  the 
agents  for  the  complainant  in  the  United  States.  The  verification  of 
the  complaint  is  also  by  Batjer,  who  says : 

"^My  information  is  gained  from  correspondence  with  European  agents  of 
said  order,  and  from  corresix>ndence  and  conversations  with  local  repres^i- 
tatives  of  the  same,  and  from  general  reading." 

In  short,  the  injunction  was  asked  for  upon  the  statements  of  one 
witness  who  has  no  actual  knowledge  of  the  more  important  facts  up- 
on which  relief  depends. 

It  is  asserted  by  Batjer  that  the  defendant  is  selling  a  "spurious  arti- 
cle" in  the  United  States,  but  he  does  not  say  in  what  particular  it 
differs  from  the  genuine  Chartreuse,  except  that  the  latter  is  somewhat 
lighter  in  color.  From  the  nature  of  the  case  proof  by  affidavit  upon 
141 F.— 32 
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this  point  is  impossible.  It  is  asserted  that  the  complainant^s  product 
is  made  by  a  secret  process;  and  the  question  whether  defendant  is 
selling  a  bogus  liqueur  can  only  be  determined  by  cross-examination 
and  careful  chemical  analyses.  Hostetter  v.  Comerford  (C.  C.)  97  Fed. 
585. 

The  defendant  insists,  also  on  information  and  belief,  that  the  liqueur 
formerly  made  by  the  Chartreuse  monks  derived  its  value  from  the  aro- 
matic plants  grown  in  the  vicinity  of  the  monastery  of  La  Grande  Char- 
treuse, and  that  the  monks  have  always  insisted  that  the  genuine  arti- 
cle cannot  be  made  elsewhere.  It  is  therefore  argued  that  the  liqueur 
made  by  the  monks  at  Tarragona,  Spain,  is  not  and  cannot  be  the  gen- 
uine Chartreuse.  In  other  words,  each  party  contends  that  he  is  sell- 
ing the  genuine  article  and  his  adversary,  the  bogus  article. 

Both  parties  agree,  apparently,  upon  the  following  facts : 

First.  The  order  of  Chartreuse  monks  had  for  many  years  occupied 
a  monastery  near  Voiron,  France,  where  they  had  manufactured  and 
sold  a  liqueur  known  as  "Chartreuse." 

Second.  This  order  was  refused  authorization  under  the  French  law 
of  July  1,  1901,  known  as  the  "Associations  Act,"  was  judicially  dis- 
solved and  its  members  expelled  from  France. 

Third.  A  receiver  of  all  the  property  of  the  said  order  was  appointed, 
pendente  lite,  by  a  French  court,  having  jurisdiction,  and  was  duly  au- 
thorized to  carry  on  the  business  of  La  Grande  Chartreuse,  arid  to  use 
the  distillery  fixtures,  trade-marks  and  good  will  of  the  business  which 
the  monks  were  directed  to  turn  over  to  him.  The  defendant  here  is 
the  agent  of  the  receiver,  M.  Lecouturier. 

Fourth.  After  their  expulsion  from  France  the  monks  established  a 
factory  at  Tarragona,  in  Spain,  where  they  make  the  liqueur  sold  by 
Batjer  &  Co.  in  this  country  under  a  new  label  and  trade-mark  having 
no  resemblance,  from  a  legal  viewpoint,  to  the  trade-marks  and  labels 
used  by  them  in  France.  The  only  person  now  using  the  old  labels  and 
trade-marks  is  the  receiver  appointed  by  the  French  court. 

Fifth.  When  ordered  to  give  up  and  assign  their  trade-marks  the 
monks  failed  to  do  so,  giving  as  an  excuse  that  the  trade-marks  did 
not  belong  to  the  order,  but  to  the  Abbe  Rey.  The  court,  however, 
decided  that  this  contention  was  not  well  founded,  and  that  the  trade- 
marks were  held  by  Rey  as  trustee  for  the  order. 

Sixth.  The  legal  aspect  of  the  case  in  France  has  not,  so  far  as  ap- 
pears from  the  record,  been  finally  determined.  As  counsel  for  the 
complainant  says : 

"Even  as  to  the  extent  of  the  liquidator's  [receiver's]  power  in  France  the 
highest  courts  of  that  country  have  yet  to  be  heard  from." 

**Evcn  as  to  the  extent  of  the  liquidator's  [receiver's]  power  in  France  the 
highest  courts  of  that  country  have  yet  to  be  heard  from." 

Nothing  further  is  needed  to  demonstrate  the  novelty  and  importance 
of  the  issues  and  the  difficulty  in  deciding  them  upon  a  record  so  incon- 
clusive and  unsatisfactory.  Indeed,  we  hesitate  to  express  an  opinion 
upon  the  law,  as  the  cause  may  be  brought  here  again  upon  a  complete 
record,  presenting  the  question  in  a  wholly  different  aspect. 

The  injunction  order  is  broad  and  unconditional.  It  enjoins  the  de- 
fendant, who  is  the  agent  here  of  the  receiver  appointed  by  the  French 


Digitized  by 


Google 


BAQLIK  v.  OUSENIEB  OO.  ^99 

court,  from  using  the  bottles,  labels  and  trade-marks,  which  his  prin- 
cipal is  using  under  the  protection  of  the  law  in  France.  In  this  con- 
nection, it  should  be  remembered  that  the  complainant  is  not  now  using 
these  bottles,  labels  and  trade-marks,  and  his  right  to  use  them  has 
been  denied.  The  financial  responsibility  of  the  defendant  is  not  dis- 
puted. In  these  circumstances  we  are  of  the  opinion  that  so  sweeping 
an  injunction  should  not  have  been  granted  upon  ex  parte  affidavits, 
based  largely  upon  information  and  belief.  Stevens  v.  Missouri,  106 
Fed.  771,  46  C.  C.  A.  611;  Blakey  et  al.  v.  Nat.  Mfg.  Co.,  95  Fed.  136, 
37  C.  C.  A.  27 ;  Air  Brake  Co.  v.  Westinghouse,  69  Fed.  716,  16  C.  C. 
A.  371 ;  Westinghouse  Co.  y.  Montgomery  Co.  (decided  by  this  court 
May  3,  1905,  139  Fed.  868). 

In  view  of  the  fact  that  the  record  discloses  instances  where  the  pub- 
lic have  been  misled  by  the  sale  of  the  defendant's  goods  under  the 
old  labels  without  explanation,  it  may  be  that  the  Circuit  Court  will 
see  fit  to  grant  an  injunction  nisi.  It  would  seem  that  pending  final 
hearing  all  confusion  might  be  avoided  if  the  defendant  should  attach 
to  its  bottles  labels  similar  to  those  adopted  by  the  complainant,  stat- 
ing that : 

'*This  liqueur  is  made  at  tbe  Grande  Chartreuse,  In  France,  under  the  direc- 
tion of  M.  Lecouturier,  appointed  liquidator  of  the  property  of  the  congregation 
of  Carthusian  monks  after  its  dissolution  and  expulsion  from  France." 

We  are  inclined  to  think  that  an  order  granting  an  injunction,  un- 
less a  notice  similar  to  the  above  is  attached  to  each  package  offered 
for  sale,  would  be  within  the  discretion  of  the  court. 

The  order  is  reversed. 

TOWNSEND,  Circuit  Judge.  I  dissent  from  the  opinion  of  the 
court.  There  is  no  uncertainty  as  to  the  material  facts  upon  which  the 
injunction  was  granted,  namely,  the  validity  of  the  trade-name  "Char- 
treuse," complainant's  title  and  long  continued  possession,  and  the  in- 
fringement by  defendant,  and  deception  of  the  public.  The  only  doubts 
raised  are  as  to  defendant's  rights  even  in  France.  The  judgment  there 
is  only  that  of  an  inferior  court;  it  only  applies  to  the  judicial  liquida- 
tion of  complainant's  property  held  in  France ;  it  states  that  "nothing 
is  yet  definitely  adjudged  *  *  *  on  the  ownership,"  even  in 
France;  and  it  cannot  have  any  extraterritorial  force  binding  on  our 
courts,  nor  can  it  bestow  on  its  grantee  in  France  any  right  to  deceive 
the  American  public.  In  view  of  these  doubts,  it  is  clearly  unjust  to 
refuse  protection  to  complainant  until  after  defendant  shall  have  re- 
moved said  doubts  and  established  some  right  to  the  interposition  of 
the  court. 

Judge  Story  first  laid  down  the  rule,  afterwards  followed  in  Eng- 
land, and  applied  in  Germany  to  the  case  of  an  alien  enemy,  that  alien 
friends  were  entitled  to  claim  the  same  protection  of  their  rights  as  cit- 
izens. Complainant  is  an  alien.  His  claim  to  the  trade-name  "Char- 
treuse" rests  upon  the  fundamental  doctrine  of  the  law  of  trade-marks, 
the  right  of  the  public  to  be  protected  against  deception.  One  of  the 
chief  objects  of  the  law  is  to  prevent  the  commission  of  a  fraud  on  the 
public  by  the  sale  of  an  article  with  an  imitated  trade-mark  in  such  a 
manner  as  to  deceive  purchasers.    This  trade-name,  registered  in  the 
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patent  office,  i$  a  right  of  property  created  by  complainant  !n  tfiis  coun- 
try and  repeatedly  recognized  by,  our  courts.  It  is  a  personal  property 
right,  which  cannot  be  confiscated  by  extraterritorial  proceedings  or 
divested  or  assigned  in  invitum,  except  in  the  methods  pointed  out  by 
the  decisions  under  our  laws. 

These  elements  of  recognition,  registration,  and  adjudication  create  a 
presumption  in  complainant's  favor  which  cannot  be  overthrown  by  in- 
definite and  uncertain  assertions  as  to  complainant's  rights  in  France, 
but  all  such  questions  should  be  reserved  until  final  hearing.  The  at- 
tempt to  palm  off  on  the  American  public  a  product  of  some  decoction, 
the  composition  of  which  is  unknown,  manufactured  by  an  assignee  of 
a  French  liquidator,  by  the  appropriation  of  complainant's  labels,  which 
falsely  indicate  to  the  American  public  that  it  is  purchasing  a  well- 
known  product  made  by  a  secret  process  by  this  order  of  monks,  which 
labels  are  stamped  with  a  counterfeit  of  the  signature  of  the  order,  is 
an  attempt  hy  fraud  to  make  a  gain  out  of  the  confidence  of  the  pub- 
lic in  the  individual  skill  of  the  members  of  said  order,  and  to  appropri- 
ate, in  violation  of  law  and  without  consideration,  that  intangible,  and 
incorporeal,  but  no  less  sacred,  right  of  property,  the  good  will  of  the 
complainant. 

This  order  should  be  affirmed. 


WOOD  T.  DBSKINS  «t  aL 
(Clrcalt  Oourt  of  Appeals,  Fourth  Circuit    Norember  15,  1908.) 

No.  579. 

1.  OOUBTfl — FEDERikL  JUBISDICTTON — ^AUONMBNT  OF  PARTIES. 

Where  there  was  no  controyersy  between  one  of  the  Joint  vendors  In  a 
contract  for  the  sale  of  lands  and  the  porchaser,  but  there  was  a  dispute 
between  her  and  the  other  vendors  as  to  her  share  of  the  purchase  money 
and  the  amount  she  shoald  contribute  toward  clearing  the  title,  and  also 
between  such  other  vendors  and  the  purchaser  with  respect  to  taxes,  in- 
terest, and  other  matters  affecting  the  amount  due  under  the  contract 
which  resulted  In  a  suit  by  them  for  specific  performance,  the  said  vendor, 
who  refused  to  join  In  such  suit,  was  properly  made  a  defendant,  and 
cannot  be  aligned  as  a  complainant  in  interest  to  defeat  the  Jurisdiction 
of  a  federal  court  therein  because  of  the  fact  that  she  was  a  citizen  of 
the  same  state  as  the  purchaser,  although  she  was  necessarily  given 
a  decree  against  him  for  the  share  of  the  purchase  money  to  which  the 
court  determined  she  was  entitled. 

2.  Verdob  and  Pubchaseb — ^Delat  in  Pebfectino  Title — ^Liabujtt  of  Pub- 

CHASEB  fob  Interest. 

Where  a  contract  for  the  sale  of  a  tract  of  lands,  consisting  chiefly  of 
wild  mountain  land  having  only  a  prospective  value  on  account  of  the 
timber  thereon,  required  the  vendors  to  make  a  clear  title  contempora- 
neously with  the  payment  of  the  purchase  money,  which  they  were  un- 
able to  do  for  a  number  of  years,  owing  to  litigation,  the  fact  that  the 
purchaser,  who  had  already  advanced  a  large  part  of  the  purchase  price, 
was  compelled  to  take  possession  of  the  lands,  which  had  become  vacant, 
to  protect  them  from  trespassers,  did  not  render  him  liable  for  interest 
on  the  unpaid  purchase  money,  where  It  was  shown  that  the  taxes  which 
he  paid  In  the  meantime  greatly  exceeded  the  income  derived  from  the 
land. 
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8.  Sams— Taxes  Paid  bt  Pubchaseb  in  Posbsssion. 

A  purchaser  of  lands  ander  a  contract,  wbo  took  possession,  although 
the  sale  had  not  been  consummated,  owing  to  delay  caused  by  the  Inability 
of  the  Tenders  to  perfect  their  title,  is  not  entitled  to  credit  on  the  pur- 
chase money  for  taxes  paid  pending  such  consummation,  even  though  the 
Income  from  the  land  was  insufficient  to  pay  such  taxes. 

Appeal  from  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston. 

This  is  a  suit  in  equity  by  Tendors  of  land  against  the  yendee  to  enforce 
the  specific  performance  of  the  contract  of  sale  and  the  payment  of  the  balance 
of  the  purchase  money.  The  contract  was  made  April  15,  1889,  between  Wil- 
liam H.  Desklns,  L.  S.  Desklns  and  his  wife,  and  Anne  Blackham  and  her  hus- 
band, William  Blackham,  and  Isabella  Desklns,  wife  of  James  Deskins,  all  of 
the  first  part,  and  Stuart  Wood,  of  the  second  part  By  the  contract  the  parties 
of  the  first  part  sold  to  Stuart  Wood  all  the  lands  in  Logan  county,  W.  Ya.,  on 
Miller's  creek,  formerly  owned  by  James  Deskins,  containing  5,185  acres,  more 
or  less,  at  $4  per  acre;  also  a  tract  adjoining  near  the  mouth  of  Miller's  creek 
containing  from  150  to  200  acres  at  |2^  per  acre.  Wood  was  to  have  both  of 
said  tracts  surveyed  so  as  to  ascertain  the  acreage  by  May  15,  1889,  and  the 
title  thereto  war.  to  be  perfected  by  the  parties  of  the  first  part  on  or  before 
the  said  May  15,  1889,  and  if  the  title  to  the  160  to  200  acres  could  not  be  per- 
fccted  by  that  time  it  was  to  be  perfected  within  a  reasonable  time  thereafter. 
The  contract  then  recites  that  Wood  had  paid  $1,000  on  April  12th,  and  on 
April  15th  an  additional  $2,000,  on  account  of  purchase  price,  and,  subject  to 
the  provisions  of  the  contract,  was  to  pay  the  balance  of  the  purchase 
money  on  May  15,  1889.  The  contract  then  provides  that,  if  there  should  be 
any  delay  in  perfecting  title  to  the  150  to  200  acre  tract  at  the  time  specified, 
reasonr.ble  additionni  time  should  be  given  to  perfect  the  same  before  payment 
of  the  purchase  money  on  that  tract;  but.  In  the  words  of  the  contract,  "the 
pajrment  of  the  balance  of  the  purchase  money  on  said  5,185-acre  tract  shall 
be  made  on  said  15th  day  of  May  if  the  survey  is  then  completed,  and.  If  not 
complete?,  then  shall  be  paid  when  the  said  survey  Is  completed,  which  shall 
be  completed  as  soon  thereafter  as  it  can  by  pushing  the  same  with  all  reason^ 
able  dispatch.  The  settlement  for  said  lands  under  this  contract  shall  be 
made  within  five  days  after  the  completion  of  said  survey  at  the  First  National 
Bank  of  Huntington,  W.  Ya.  If  upon  the  delivery  of  such  deed  as  hereinafter 
provided  for  said  land  or  for  the  boundary  of  5,185  acres  (if  the  title  to  the 
other  is  not  then  perfected)  to  said  party  of  the  second  part,  or  the  same  be 
ready  for  delivery  at  the  place  of  settlement  above  specified  and  the  balance 
of  said  purchase  money  is  not  then  paid,  this  contract  shall  be  void,  and 
$1,000,  part  of  said  money  already  paid,  shall  be  forfeited  to  the  parties  of  the 
first  part  And  upon  payment  of  the  balance  of  the  purchase  money  by  said 
Stuart  Wood  to  the  said  parties,  then  the  said  parties  of  the  first  part  shall 
deliver  a  deed  conveying  said  land  with  covenants  of  general  warranty,  free 
from  all  Incumbrances  or  defects  of  title.  Including  the  release  of  the  right  of 
dower  of  the  wife  of  James  Deskins.  A  certificate  of  the  clerk  of  the  county 
court  of  Logan  county  showing  the  release  of  the  liens  against  said  land  shall 
be  procured,  and,  if  not,  then  the  party  of  the  second  part  shall  retain  suffi- 
cient of  the  purchase  money  to  satisfy  the  liens  against  said  land  appearing 
on  the  records  of  said  county.  Possession  of  said  land  shall  be  given  on  the 
Ist  of  March,  1890,  but  the  parties  of  the  second  part  shall  have  the  right  of 
Ingress  and  egress  for  any  purpose  whatever;  but  if  by  reason  thereof  any 
damage  should  be  done  to  the  possession,  the  same  shall  be  paid  by  said  party 
of  the  second  part,  and  while  the  said  land  is  the  possession  of  the  said  parties 
of  the  first  part  or  their  tenants  proper  care  shall  be  taken  of  the  premises." 

Wood  proceeded  without  delay  to  have  the  land  surveyed  and  the  surveys 
were  completed  in  the  latter  part  of  June,  1889.  In  the  meantime,  before  the 
survey  was  finished,  a  suit  was  entered  in  the  circuit  court  of  Logan  county, 
W.  Vn.,  by  Clay  and  Headley,  attacking  a  sale  by  Special  Commissioner  Shu- 
mate to  W.  H.  Deskins,  by  which  he  acquired  title  to  the  5,185-acre  tract,  as 
fraudulent  and  void.    Stuart  Wood  was  made  a  party  defendant    This  suit 


Digitized  by 


Google 


^02  141  FBDBRAL  REPORTER. 

was  proceeded  with  and  the  Logan  county  court  prononnced  a  decree  setting 
aside  the  Judicial  sale  by  which  W.  H.  Desklns  acquired  title.  The  decree  was 
entered  October  19,  1889,  and  on  March  18,  1891,  W.  H.  Desklns  appealed  to 
the  Supreme  Court  of  West  Virginia,  and  that  court,  at  its  April  term,  3892,  re- 
versed the  decision  of  the  circuit  ctourt  of  Logan  county  and  dismissed  the  bill. 
The  said  Clay  and  Headley,  after  the  suit  in  the  Logan  county  court  had  been 
finally  decided  against  them,  on  December,  1892,  entered  another  suit  in  equity 
in  the  United  States  Circuit  Court  for  the  District  of  West  Virginia,  against  L. 
S.  Desklns,  W.  H.  Desklns,  William  Blackham,  Anne  B.  Blackham,  and  Stuart 
Wood,  praying  a  decree  requiring  Wood  to  pay  the  balance  of  purchase' 
money  for  the  5,185-acre  tract  of  land  to  Clay  and  Headley,  and  obtained  a 
restraining  order  enjoining  Wood  from  paying  the  balance  of  the  purchase 
money  to  the  extent  of  $7,240,  which  the  complainants  alleged  belonged  to 
them.  On  December  6,  1893,  •  decree  was  entered  dissolving  the  injunction 
and  dismissing  the  bill.  An  appeal  was  allowed  upon  giving  bond  for  costs 
and  damages,  and  the  decree  of  the  circuit  court  was  aflSrmed  by  this  court 
on  October  2,  1894.  It  further  appears  that  the  5,185-acre  tract  had  been  for- 
feited for  the  nonpayment  of  the  taxes  of  1885,  and  sold  for  said  nonpayment 
and  purchased  by  the  sherlflT  for  the  state,  and  not  redeemed  within  the  time 
prescribed.  Upon  a  bill  filed  to  set  aside  the  forfeiture  upon  the  ground  that 
the  taxes  for  1885  had  been  actually  paid,  a  decree  was  entered  January  15. 
1897,  annulling  and  setting  aside  the  sale  and  forfeiture  of  the  land.  The 
land  had  been  acquired  by  W.  H.  Desklns  at  a  Judicial  sale  made  by  W.  K. 
Shumate,  special  commissioner,  in  a  proceeding  by  Patton  Bros,  against  L. 
S.  Desklns  and  others;  but  It  appears  that  no  deed  was  executed  by  W.  K. 
Shumate,  commissioner,  to  William  H.  Desklns,  until  August  3,  1897.  There 
were  some  Judgments  of  record  which  were  Hens  on  the  land,  amounting  to 
between  $3,000  and  $4,000,  which  Wood  acquired  and  was  entitled  to  deduct 
from  the  purchase  money. 

On  July  6,  1889,  Stuart  Wood  paid  on  account  of  the  purchase  money  $8,000 
and  took  the  following  receipt: 

"Received  July  6,  1889,  of  Stuart  Wood,  eight  thousand  dollars  on  account 
of  purchase  money  on  lands  described  In  a  certain  contract  of  sale.  ♦  ♦  • 
The  balance  to  be  paid  and  receipted  for  by  me  at  a  reasonable  time  after  the 
disposition  of  the  suit  of  Clay  &  Headley  v.  Desklns  et  al.,  and  when  the  Hens 
are  removed  from  the  land.  The  back  taxes  are  to  be  paid  by  me  out  of  the 
above  amount.  L.  S.  Deskins.    [Seal.]" 

On  the  same  day  Wood  paid  $2,000  to  Mrs.  Blackham,  taking  the  following 
receipt: 

"Received  Logan,  C.  H.,  July  6,  1889,  of  Stuart  Wood,  his  check  for  two 
thousand  dollars  on  account  of  the  purchase  money  coming  to  Anne  B.  Black- 
ham, for  her  Interest  intended  to  be  conveyed  to  said  Wood  In  a  certain  con- 
tract for  land  on  Mlller*s  Creek.  ♦  ♦  ♦  The  balance  of  the  purchase  mon- 
ey to  be  paid  to  and  be  receipted  for  by  me  at  a  reasonable  time  after  the  dis- 
position of  the  suit  of  Clay  &  Headley  v.  Deskins  et  al.,  and  when  the  liens 
are  removed  from  the  land.  Anne  B.  Blackbnm,  [Seal] 

"By  William  Blackham.** 

In  March,  1890,  the  lands  being  vacant  or  about  to  be  left  vacant.  Wood  as- 
sumed possession  of  them  In  order  to  protect  them.  The  tract  was  nearly  all 
wild  mountain  forest,  not  susceptible  of  cultivation  and  only  valuable  for  the 
prospective  value  of  the  timber.  The  taxes  paid  by  Wood  from  that  time  on 
were  about  $400  a  year,  and  he  did  not  receive  from  the  property  $50  a  year. 
Mrs.  Blackham,  a  daughter  of  James  Desklns,  the  original  owner  of  the  tract, 
by  an  understanding  with  the  other  owners,  was  entitled  to  a  certain  portion  of 
the  5,185-acre  tract,  which  upon  survey  was  found  to  contain  1,500  acres,  and  by 
reason  of  this  ownership  was  made  a  party  to  the  contract  of  purchase  by 
Wood  and  was  entitled  to  receive  $6,000.  Of  this  amount  Wood  had  paid  to 
her  $4,800,  but  could  not  pay  her  the  balance,  because  of  a  dispute  between 
her  and  the  other  owners  as  to  the  proportion  of  certain  expenses  in  clearing 
the  title  for  which  they  contended  slie  was  liable.  She  and  her  husband 
had  executed  a  deed  for  her  Interest  to  Wood  and  left  It  In  escrow  with  Mr. 
Shumate  to  be  delivered  when  the  balance  due  her  was  paid.    On  the  same 
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date  on  which  the  $2,000  was  paid  to  her,  July  6,  1889,  Wood  had  signed  and 
delivered  to  her  attorney  a  statement  that  there  remained  due  to  her  about 
$1,500,  "payable  when  title  is  perfected  and  suits  finally  disposed  of."  She 
did  not  at  any  time  demand  of  Wood  the  payment  of  interest  on  her  share  or 
the  purchase  money,  but  at  all  times  expressed  her  willingness  to  waive  any 
claim  to  interest,  but  did  dispute  the  claim  made  by  the  other  owners  that  out 
of  her  share  of  the  purchase  money  she  should  refund  them  certain  expenses 
connected  with  clearing  the  title  of  suits  and  incumbrances. 

There  was  considerable  correspondence  during  1896  and*  1897  between  the 
attorneys  of  the  Deskinses  and  Mr.  Wood,  or  his  attorney,  Mr.  Asbrldge,  each 
urging  the  other  to  bring  about  a  final  settlement  but  without  practical  result 
The  attorneys  for  the  Deskinses  urged  that  Wood  should  pay  ihe  balance  of  the 
purchase  money,  and  Wood  urged  them  to  put  the  title  in  proper  shape  to  give 
him  a  deed  clear  of  defects  of  title  or  Incumbrances,  stating  that  he  was 
anxious  to  get  a  final  settlement  and  a  deed  conveying  the  land  to  him;  but 
as  Mr.  Wood  lived  in  Philadelphia,  and  only  occasionally  came  to  West  Vir- 
ginia, and  the  Deskinses  were  scattered  in  difTerent  places.  It  did  not  seem  easy 
for  them  all  to  get  together  or  arrange  a  settlement  In  June,  1897,  Desklns' 
attorney  made  a  claim  for  interest  on  the  unpaid  purchase  money.  Wood 
offered  to  pay  the  full  amount  of  the  purchase  price  upon  getting  a  deed,  but 
refused  to  pay  interest 

Thereupon  this  suit  for  specific  performance  was  entered  in  the  tfnited 
States  Circuit  Court  for  the  Southern  District  of  West  Virginia,  on  Septem* 
ber  14,  1897,  and  service  of  process  was  accepted  by  Wood,  who  was  then  In 
Philadelphia.  The  answer  of  Stuart  Wood  to  the  bill  sets  forth  that  the 
total  purchase  price  was,  as  claimed,  $24,490.45,  on  account  of  which  he  had 
paid  to  the  vendors  $13.000 ;  that,  except  the  first  $3,000  mentioned  in  the  con- 
tract, he  was  not  by  the  contract  required  to  pay  anything  knore  until  the 
vendors,  conveyed  to  him  a  perfect  title,  by  a  deed  with  covenants  of  general 
warranty ;  that  the  vendors  had  never  put  themselves  in  condition  to  convey 
the  land  free  from  all  incumbrances  or  defects  of  title,  but  had  involved  the 
respondent  In  various  suits  and  litigation  growing  out  of  their  transactions 
concerning  said  lands ;  that  before  the  survey  was  completed  the  suits  of  Clay 
and  Headley  had  been  instituted  to  annul  the  said  contract  of  sale  to  the 
respondent ;  that  while  that  suit  was  pending,  upon  assurances  that  the  litlga* 
tion  would  soon  be  terminated  and  the  vendors  be  able  to  carry  out  their  con- 
tract, respondent,  although  under  no  obligation  to  do  so,  did  on  July  6,  1889, 
pay  to  the  vendors  $10,000,  of  which  they  have  ever  since  had  the  use ;  that 
the  litigation  between  Clay  and  Headley  and  the  vendors  did  not  terminate 
until  October,  1894,  since  which  time  respondent  has  been  endeavoring  to  get 
the  Deskinses  to  comply  with  the  contract,  but  they  have  refused,  setting  up 
claims  against  Mrs.  Blackham  which  are  denied  by  her;  that  the  Deskinses 
had  also  refused  to  settle  unless  respondent  would  pay  for  another  tract  of 
land  which  they  falsely  claim  respondent  had  also  purchased ;  that  during  the 
time  since  he  took  possession  the  taxes  have  been  about  $400  a  year,  while 
he  has  received  but  a  trifling  rent  or  profit  from  the  land,  not  exceeding  $50 
per  year,  while  the  vendors  have  had  the  use  of  the  $10,000  paid  in  advance 
by  respondent  He  denied  that  any  Interest  was  chargeable  against  him,  as 
the  vendors  had  failed  to  perform  their  contract,  as  they  had  never  tendered 
him  a  deed,  and  had  kept  him  waiting  for  years  without  a  title,  so  that  he 
could  not  avail  himself  of  the  benefit  of  his  purchase,  although  he  had  ad- 
vanced to  the  vendors  large  sums  of  money  and  always  had  been  willing  and 
able  and  anxious  to  have  a  settlement  On  June  12,  1899,  the  case  was  re- 
ferred to  a  master,  to  report,  among  other  things,  what  amounts  were  still  un- 
paid and  to  whom  payable.  On  October  12,  1901,  the  master,  having  taken  a 
great  deal  of  testimony  ofTered  by  the  parties  to  this  case,  made  a  comprehen- 
sive report  of  all  matters  referred  to  him.  He  reported :  That  the  total  pur- 
chase money  for  the  several  tracts  amounted  to  $24,490.45,  of  which  Mrs. 
Blackham  was  entitled  to  $6,000,  less  $500  which  by  agreement  she  was  to  con- 
tribute as  her  share  of  the  cost  of  clearing  up  the  title,  and  that  she  had  been 
paid  by  Stuart  Wood  In  all  $4,800.  That  Wood  had  made  to  L.  S.  and  W.  H. 
Deskins  the  following  payments: 
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April  12,  18W $  1.000 

Jnly  0,  1889 8,000 

May  20,  1805,  paid  to  Watts  &  Ashby  on  order  of  Deskina 800 

Total  paid  Deslcins |  9,300 

Paid  Mrs.  Blackham 4,800 

Total  paid  by  Wood  on  purchase  money • $14,100 

He  reported  that  Wood  had  also  acquired  liens  on  the  property  which  the 
Deskinses  should  have  satisfied  out  of  the  money  paid  to  them  by  Wood,  and 
which  they  failed  to  da    The  liens  were  as  follows: 

Trust  debt  of  Julia  A.  Sheppard |  1,545  60 

Interest  from  October  30,  1891,  to  October  30,  1901 $  927  80 

Trust  debt  of  James  Starr 1.545  60 

Interest  from  October  30,  1891,  to  October  30,  1901 027  80 

Judgment  lien  of  James  Starr •  •  •  •  •  295  00 

Interest  ftom  April  15,  1882,  to  October  31,  1001 845  89 

Interest    $2,200  49 

.Principal    $  3,388  00 

Interest 2,200  49 

Total    $  6,586  ^ 

The  summary  was  as  follows : 

Due  Mrs.  Blackham,  1,500  acres  at  $4 $  6,000  00 

Amount  to  be  paid  by  Mrs.  Blackham  for  costs,  expenses  of  making 

title   #500  00 

$  5,500  00 
By  amount  paid  4,800  00 

Balance  due  Mrs.  Blackham $     700  00 

Due  L.  S.  and  W.  H.  Deskins,  3,594  acres  and  28%  perches  of  land 

at  $4 $14,376  70 

205  acres  110  perches  of  land  at  $20 4,113  75 

Amount  charged  to  Mrs.  Blackham  for  her  share  of  costs,  etc •       500  00 

$18,990  45 

Less  amount  paid $  0,300 

Less  liens  paid  and  Interest 5,586  49      14,886  49 

Balance  due  Deskins • • 4,103  96 

Balance  due  Mrs.  Blackham. 700  00 

Total  amount  to  be  paid  by  Wood  October  1,  1901 $  4,803  96 

The  master  denied  the  claim  of  Wood  to  be  reimbursed  for  taxes  paid  on 
his  lands  since  he  took  possession  in  1890.  The  master  reported  that  in  his 
opinion  Wood  was  not  chargeable  with  interest  on  the  balance  of  purchase 
money  yet  to  be  paid,  because  in  the  opinion  of  the  master  the  "proof  clearly 
establishes  the  fact  that  the  vendors  have  not  yet  put  themselves  in  a  position 
to  demand  the  payment  of  the  purchase  money."  L.  S.  and  W.  H.  Deskins 
excepted  to  the  report,  contending  that  the  master  should  not  have  allowed 
Mrs.  Blackham  $6,000,  but  only  on  account  of  1,317  acres  at  $4  per  acre, 
umounting  to  $5,216,  and  that  Mrs.  Blackham  should  be  charged  with  the 
proper  proportion  of  the  expenses  incurred  by  the  plaintiff  and  not  limited  to 
the  sum  of  $500;  that  L.  S.  and  W.  H.  Deskins  were  entitled  to  $4  per  acre 
for  3,715  acres  and  33%  perches  of  land ;  that  Wood  should  not  have  been  al- 
lowed Interest  on  the  sums  paid  out  by  him  for  the  liens  on  the  land  acquired 
by  him ;  that  Wood  should  be  charged  interest  on  the  balance  of  the  purchase 
money  yet  to  be  paid  by  him.  Wood  excepted  to  the  master's  report  because 
be  was  not  allowed  reimbursement  for  the  taxes  paid  by  him,  for  the  reasons 
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that  drcmnstances  under  which  Wood  took  poseesslon  were  not  such  ai  re- 
quired him  to  bear  the  burden  of  taxes. 

These  exceptions  came  on  for  hearing  before  the  Circuit  €k>urt,  and  the 
court  sustained  the  plaintiff's  exception  to  so  much  of  the  master's  report 
as  found  that  the  plaintiffs  were  not  entitled  to  interest,  and  ruled  that  the 
plaintiffs  were  entitled  to  receive  $9,490.45  from  Wood  as  the  balance  purchase 
money  unpaid  March  1,  1890,  with  interest  at  6  per  cent  from  that  date  until 
paid,  less  the  payments  made  thereon  with  interest  on  the  same,  and  less  the 
valid  liens  purchased  by  Wood,  with  interest  on  the  same  until  the  day  of  set- 
tlement ;  the  said  balance  due  amounting  on  June  23, 1904,  to  $11,037.19.  The 
court  sustained  the  master's  report  that  Mrs.  Blackham  was  entitled  to  the 
purchase  money  f6r  1,500  acres  of  land  at  $4,  and  was  only  to  be  charged  with 
$500  in  favor  of  the  Deskinses  for  expenses.  The  court  decreed  that  it  was 
the  duty  of  L.  8.  and  W.  H.  Deskins,  upon  payment  of  the  money,  to  execute 
to  Wood  a  good  and  sufficient  deed  of  general  warranty  for  the  portion  of  the 
land  owned  by  them,  free  from  dower  and  all  Incumbrances,  and  that  no  such' 
deed  had  been  executed  and  delivered  by  them.  The  court  found  that  a  good 
and  sufficient  deed  of  general  warranty  had  been  executed  by  the  Blackhams 
and  had  been  delivered  in  escrow  and  was  filed  in  the  case,  and  that  there 
was  due  her  $1,200,  of  which  $500  was  to  be  paid  to  the  Deskinses,  and  upon 
which,  by  an  agreement  made  long  after  the  date  of  the  original  contract,  no- 
interest  was  to  be  paid  to  Mrs.  Blackham  on  her  part  of  the  purchase  money, 
and  upon  payment  of  the  said  balance  Wood  was  authorized  to  withdraw  the 
deed  from  the  papers  in  the  case.  The  decree  then  provided  that,  unless  the 
sums  found  to  be  due  were  paid  within  30  days  from  the  date  of  the  decree, 
the  lands  in  respect  to  which  the  balance  due  should  be  in  default  should  be 
sold.  Wood  appealed  and  assigned  for  errors  that  the  court  had  no  Jurisdic- 
tion, for  the  reason  that  Mr.  and  Mrs.  Blackham  were  really  coplaintiffs  and 
were  citizens  of  the  same  state  with  the  defendant  Wood;  that  no  interest 
should  have  been  allowed  against  him  on  any  unpaid  purchase  money,  be- 
cause no  proper  deed  had  ever  been  tendered  to  him;  that  the  taxes  he  had 
paid  should  have  been  allowed  him ;  that  the  separate  deed  decreed  to  be  de- 
livered to  him  by  the  Deskinses  and  the  Blackham  deed  were  not  in  accord' 
ance  with  the  contract;  and  that  the  court  erred  in  decreeing  costs  against 
Wood,  when  the  plaintiffs  had  been  in  default;  and,  having  made  unfounded 
claims  for  interest,  the  other  exceptions  had  reference  to  the  terms  of  the 
sale  decreed  to  be  made  in  default  of  payment  of  the  balances  found  to  be  due. 

Malcolm  Jackson  (Brown,  Jackson  &  Knight,  on 'the  brief),  for 
appellant. 

L.  D.  Vickers  and  C.  C.  Watts  (Watts  &  Ashby,  on  the  brief),  for 
appellees. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  MORRIS,. 
District  Judge. 

MORRIS,  District  Judge.  The  first  assignment  of  error  questions 
the  jurisdiction  of  the  Circuit  Court  because  of  an  alleged  want  of 
diverse  citizenship  between  the  complainants  and  defendants,  if,  as 
contended  by  the  appellant,  they  were  properly  arranged  according 
to  their  actual  interests  in  the  controversy.  As  arranged  in  this  suit 
as  instituted,  W.  H.  Deskins,  L.  S.  Deskins,  and  Eva,  his  wife,  were 
complainants  and  were  all  citizens  of  West  Virginia,  and  the  defend- 
ants were  Stuart  Wood,  William  Blackham,  and  Anne  E.  Blackham, 
his  wife,  all  citizens  of  Pennsylvania.  The  defendant  Wood,  the  ap- 
pellant, urges  that  Mr.  and  Mrs.  Blackham  were  not  properly  made 
defendants,  but  were  parties  in  whose  behalf  relief  was  prayed  against 
him,  and  that  as  joint  vendors  they  were  necessary  parties.    It  is  the 
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existence  of  a  controversy  between  citizens  of  different  states  that  is 
the  test  of  jurisdiction.  If  the  relief  prayed  cannot  be  granted  with- 
out the  presence  of  other  parties,  and  if  by  placing  them  on  the  side 
of  the  case  to  which  they  belong  the  diverse  citizenship  is  defeated, 
then  the  Circuit  Court  cannot  taJce  jurisdiction;  but  it  is  the  nature 
of  the  controversy,  the  real  matter  in  dispute,  which  should  determine 
how  the  parties  are  to  be  arranged. 

The  bill  of  complaint  prays  a  decree  for  the  specific  performance 
by  Wood  of  his  contract  of  purchase  and  a  decree  against  him  for 
the  balance  of  purchase  money  due  to  complainants  by  said  contract. 
The  bill  contains  these  averments: 

'That  the  defendant  Anne  B.  Blackbam  was  tbe  owner  of  1,317  acres  of  the 
6,032-acre  tract,  and  that,  while  the  purchase  was  made  in  the  name  of  W.  H. 
DeslLins,  he  recognized  her  interest,  and  she  is  entitled  to  share  to  that  extent 
in  the  sale,  subject  to  an  equitable  adjustment  between  herself  and  the  said 
W.  H.  Desklus  as  to  the  expenses  Incident  to  said  property.  But  the  plain- 
tiffs are  informed  and  so  aver  that  the  said  Anne  B.  Blackbam  and  William 
Blackbam.  are  unwilling  to  commence  legal  proceedings  against  tbe  said 
Stuart  Wood,  and  that  they  have  expressed  their  willingness  to  receive  from 
said  Wood  their  part  of  the  purchase  money  without  any  interest,  rather  than 
litigate  tbe  question  of  interest,  and  tbey  have  been  paid  the  greater  part  of 
the  amount  coming  to  them  and  said  Wood  has  executed  and  delivered  to  them 
bis  note  for  tbe  balance  due  them.  t^Iaintiffs  are  further  informed  and  so 
aver  that  by  deed  dated  the  6th  day  of  July,  1889,  said  Anne  B.  Blackbam  and 
William  Blackbam  conveyed  their  interest  in  said  lands  to  the  defendant, 
Stuart  Wood,  which  deed  was  left  by  them  with  their  attorney,  W.  K.  Shu- 
mate, to  be  delivered  to  said  Stuart  Wood  upon  certain  conditions,  of  tbe  full 
nature  of  which  conditions  tbey  are  not  advised.  The  plaintiffs  have  no  au- 
thority to  make  said  Blackhams  plaintiffs  in  this  suit,  that  there  is  no  privity 
between  tbe  said  Anne  E.  Blackbam  and  William  Blackbam  and  these  plain- 
tiffs in  the  matters  involved  in  this  suit,  but  tbey  are  advised  that  it  is  essen- 
tial to  have  tbe  title  to  tbe  property  in  controversy  before  tbe  court  and  they 
therefore  designate  and  ask  that  said  Anne  E.  Blackbam  and  William  Black- 
ham  be  treated  and  made  defendants  In  this  suit" 

The  answer  *of  Mrs.  Blackham  affirms  the  essential  allegations  of 
the  bill  so  far  as  they  relate  to  her  controversy  with  the  Deskinses 
and  the  absence  of  any  controversy  between  her  and  Wood.  She  as- 
serts in  substance  that  W.  H.  Deskins  and  L.  S.  Deskins  had  agreed 
with  her  that  she  should  have  $6,000  out  of  the  sale  to  Stuart  Wood, 
and  that  she  was  not  to  pay  more  than  $500  towards  the  expenses 
of  clearing  the  title,  but  that  they  had  somehow  set  up  an  unwar- 
ranted claim  that  she  should  pay  one-third  the  said  expenses,  which 
exceeded  $500,  but  had  not  allowed  her  one-third  of  the  purchase 
money,  and  she  avers  that  she  believes  but  that  for  this  unwarranted 
claim  on  the  part  of  W.  H.  and  L.  S.  Deskins  she  would  have  been 
able  to  settle  with  Stuart  Wood  long  ago  for  her  share  of  the  pur- 
chase money  as  ascertained  and  agreed  between  all  the  parties  as 
hereinbefore  stated.  She  states  that  she  has  had  some  correspond- 
ence with  said  Wood,  and  he  has  stated  that  he  was  willing  to  settle 
with  her  in  full  and  take  her  said  deed;  but  on  account  of  complica- 
tions and  disputes  with  W.  H.  and  L.  S.  Deskins,  he  is  afraid  he 
might  be  required  to  pay  some  of  the  money  a  second  time.  She  fur- 
ther avers  that  on  account  of  the  institution  of  this  suit  she  will  prob- 
ably be  kept  for  a  long  time  from  receiving  her  money,  and  prays  she 
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may  be  allowed  interest,  and  if  the  delay  is  held  to  be  caused  by  Wood 
he  may  be  decreed  to  pay  interest  to  her,  or  if  it  is  held  to  have  been 
caused  by  the  neglect,  default,  or  unreasonable  claims  of  W.  H.  and 
L.  S.  Deskins  that  they  should  be  decreed  to  pay  interest  to  her.  It 
is  quite  obvious,  we  think,  that  the  parties  to  this  suit  were  arranged, 
not  arbitrarily,  but  according  to  their  real  interest  and  according  to  their 
attitude  towards  the  real,  substantial  controversy  in  suit. 

It  is  urged,  however,  against  the  jurisdiction,  that  the  decree  of 
necessity  had  to  be  a  decree  in  favor  of  Mrs.  Blackham  against  Wood 
for  the  payment  of  the  balance  of  the  money  due  her,  as  well  as  in 
favor  of  the  Deskinses,  and  that  to  speak  of  two  persons,  one  of  whom 
obtains  a  decree  against  the  other,  as  being  on  the  same  side  of  a  con- 
troversy, is  an  absurdity.  But  this  is  not  necessarily  so.  Jones  v. 
Bolles,  9  Wall.  364-369,  19  L.  Ed.  734.  In  the  case  just  cited  the 
complainant,  Bolles,  a  citizen  of  Massachusetts,  was  a  stockholder  in 
the  Mineral  Point  Mining  Company,  a  corporation  of  Wisconsin,  and 
charged  Jones,  a  citizen  of  Wisconsin,  with  setting  up  a  fraudulent 
claim  against  the  company  to  the  injury  of  the  corporation  and  its 
stockholders.  Bolles  and  the  mining  company  were  made  defendants. 
On  the  allegations  of  the  bill,  the  decree  of  necessity  had  to  be  in  favor 
of  the  mining  company;  but  the  Supreme  Court,  dirough  Mr.  Justice 
Bradley,  said: 

"It  is  next  objected  that  there  Is  a  misjoinder  of  defendants  by  reason  of 
making  the  mining  company  a  party.  But  the  company  was  directly  inter- 
eflted,  and  though  no  relief  is  prayed  against  it,  but  rather  in  its  favor,  It  is 
eminently  proper  that  it  should  be  made  a  party  complainant  or  defendant 
It  could  not  be  made  complainant  against  its  will,  and,  besides,  its  own  agents 
Joined  in  the  fraudulent  representations  that  were  made.  As  a  separate  and 
Independent  personality,  distinct  from  the  stockholder  interest,  there  was 
propriety  in  making  it  a  party  defendant" 

The  suit  now  under  consideration  is  similar.  There  was  no  con- 
troversy between  Mrs.  Blackham  and  Wood,  and  she  had  refused  to 
institute  any  suit  against  him.  There  was  a  controversy  between 
Mrs.  Blackham  and  the  plaintiffs  as  to  the  share  of  the  purchase 
money  to  which  she  was  entitled  and  to  the  amount  she  should  con- 
tribute towards  expenses,  and  she  claimed  that  if  by  the  suit  she  was 
longer  kept  out  of  her  money  Deskins  should  pay  her  interest  for  the 
delay.  It  appears  to  us  that  the  parties  were  arranged  according,  to 
their  actual  interest  in  the  controversy  and  that  the  Circuit  Court 
rightly  retained  jurisdiction.  Hotel  Co.  v.  Wade,  97  U.  S.  13-20,  :a 
L.  Ed.  917;  Einstein  v.  Ga.  South.  &  F.  Ry.  (C.  C.)  120  Fed.  1008. 

The  substantial  question  brought  to  us  by  this  appeal  is  whether 
the  plaintiffs  have  shown  themselves  to  be  entitled  to  interest  on  the 
unpaid  purchase  money.  The  court  below  sustained  their  claim  for 
interest  upon  the  ground  that  a  purchaser  who  takes  possession  of  land 
under  a  contract  of  purchase  is  liable  for  interest  on  the  purchase 
money  even  though  by  reason  of  defects  in  the  title  he  is  delayed  in 
getting  a  good  deed  of  conveyance,  unless  the  vendee  sets  aside  the 
purchase  money,  and  notifies  the  vendors  that  it  is  set  aside,  and  that 
the  vendee  is  not  deriving  any  benefit  from  it.  This  rule  is  based 
upon  the  inequity  of  allowing  the  purchaser  to  enjoy  tlie  use  of  the 
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land,  or  the  rents  and  profits  of  it,  and  at  the  same  time  have  the  nse 
of  the  purdiase  money  to  the  loss  of  the  vendor.  The  vendor  should 
as  a  rule  have  either  interest  on  the  purchase  money  or  the  rents  and 
profits  of  the  lands. 

But  when  the  reason  of  the  rule,  based  upon  the  beneficial  use  of  the 
land,  fails,  then  the  reason  for  allowing  interest  fails,  and  a  court  of 
equity  should  look  carefully  into  the  circumstances  to  ascertain  what 
is  equity  under  all  the  facts  of  the  case.  It  appears  this  large  tract 
of  land  which  was  the  subject  of  the  contract  of  sale  was  very  nearly 
all  wild  mountain  land,  of  no  present  beneficial  use.  It  was  of  value 
solely  because  of  the  prospect  that  in  the  future,  by  reason  of  railroad* 
whidi  might  be  built,  the  forest  trees  would  be  marketable  for  lumber. 
The  few  acres  of  bottom  land  were  but  of  little  rental  value,  far  short 
of  enough  to  pay  the  annual  ta:^  of  $400  a  year.  It  is  clear,  therefore^ 
that  by  taking  possession  Wood's  pecuniary  situation  was  made  much 
worse,  and  if  the  vendors  are  to  be  allowed  interest  on  the  unpaid 
purchase  money,  which  could  not  be  safely  paid  to  them  on  account 
of  the  condition  of  their  title,  then  they  will  be  decidedly  better  oflF^ 
notwithstanding  their  defaults  and  delays,  besides  being  relieved  of 
the  burden  of  tfie  possession.  It  appears  that  whoever  it  was  that  was 
living  on  the  land  at  the  time  of  the  sale  moved  away  in  March,  1890. 
Wood  had  then  paid  $13,000  on  account  of  the  full  purchase  price  of 
$24,490.  He  had  a  very  vital  interest  in  protecting  the  property  from 
depredations  by  intruders  and  from  squatters.  He  testifies  tiiat  he 
took  possession  solely  for  the  purpose  of  protecting  the  property,  and 
that  the  possession  was  of  no  pecuniary  benefit,  but  entailed  upon  him 
expense;  and  it  cannot  be  doubted  that  the  fact  was  so.  There  is  no 
reason,  therefore,  for  applying  the  rule  exacting  interest  from  the 
purchaser,  because  of  any  beneficial  use  which  he  has  enjoyed  by 
reason  of  his  possession. 

It  then  remains  to  consider  whether  Wood  at  any  time  neglected  to 
pay  the  purchase  money  when  it  was  due  and  demandable,  and  for 
that  reason  is  liable  for  interest  as  damages  for  his  breach  of  the  con- 
tract. There  is  nothing  in  the  contract  entered  into  by  the  parties 
in  this  case  on  April  16,  1889,  to  indicate  that  it  was  intended  to  be 
an  exception  to  the  usual  understanding  that  a  purchaser  of  land 
contracts  for  a  good  marketable  title  clear  of  liens  and  incum- 
brances, and  is  not  compellable  to  pay  the  purchase  price  until  the 
vendor  tenders  him  such  a  title.  It  would  require  most  explicit  word- 
ing in  a  contract  to  express  a  different  intention,  so  unreasonable  and 
so  contrary  to  ordinary  usage  in  the  purchase  of  land.  By  the  con- 
tract it  was  stipulated  that : 

"Both  of  the  said  tracts  or  boundaries  of  land  are  to  be  sarre^red  so  a* 
to  ascertain  the  acreage  by  the  said  party  of  the  second  part  by  the  16th  day 
of  May,  1889,  by  surface  measurement  Their  title  thereto  is  to  be  perfected 
by  the  parties  of  the  first  part  on  or  before  the  said  16th  day  of  May,  1889. 
If  the  title  to  the  said  160  or  200  acres  cannot  be  perfected  by  that  time,  th* 
same  shali  be  so  perfected  within  a  reasonable  time  thereafter." 

The  agreement  then  recites  the  payment  of  $3,000  by  Wood  on  ac- 
count and  that  Wood  has  agreed  to  pay  the  balance  on  or  before  May 
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15,  1889,  if  the  survey  is  then  completed,  and,  if  not,  then  when  the 
survey  is  completed,  which  shall  be  completed  as  soon  as  it  can  by 
pushing  the  same  with  all  reasonable  dispatch.    It  then  provides : 

''And  upon  payment  of  the  balanct  of  the  purchase  money  by  said  Stuart 
Wood,  then  said  parties  of  the  first  part  shall  deliver  a  deed  conyeying  said 
land  with  oovenants  of  general  warranty,  free  from  all  incumbrances  or  de- 
fects of  title,  including  the  release  of  the  right  of  dower  of  the  wife  of  James 
Deskins.  A  certificate  of  the  clerk  of  the  county  court  of  Logan  coun^  show- 
ing the  release  of  the  liens  against  said  lands  shall  be  procured,  and,  if  not, 
then  the  party  of  the  second  part  shall  retain  sufllcient  of  the  purchase  money 
to  satisfy  the  liens  against  said  land  appearing  on  the  records  of  said 
county." 

An  earlier  clause  of  the  contract,  referring  to  the  deed  to  be  given 
by  the  vendors,  stipulates : 

"And  if  upon  deliyery  of  such  a  deed  as  hereinafter  provided  for  said  land, 
or  for  the  boundary  of  5,185  acres  (if  the  title  to  the  other  is  not  then  per- 
fected), to  said  party  of  the  second  part,  or  the  same  be  ready  for  delivery 
at  the  place  of  settlement  above  specified,  and  the  balance  of  the  purchase 
money  is  not  then  paid,  this  contract  shall  be  void,  and  $1,000  part  of  the 
purchase  money  already  paid  shall  be  forfeited  to  the  parties  of  the  first  part" 

The  above  stipulations  clearly  indicate  that  what  was  contracted 
for  was  a  perfect  title,  clear  of  liens  and  incumbrances.  The  survey, 
without  which  the  amount  of  the  purchase  money  could  not  be  calcu- 
lated, was  not  ready  until  June  25,  1889,  but  it  was  never  suggested 
that  Wood  was  in  default  for  not  having  it  completed  sooner.  Before 
a  settlement  could  be  had,  or  a  deed  such  as  the  contract  called  for 
could  be  tendered  by  the  vendors,  it  became  obvious,  not  only  that  the 
property  was  deeply  incumbered,  but  that  legal  proceedings  had  been 
instituted,  which  threatened  to  destroy  all  interest  which  the  vendors 
had  in  it  It  was  a  fact  also  that  the  6,185-acre  tract  had  been  forfeited 
and  sold  for  the  taxes  of  1886,  and  had  not  been  redeemed  within  the 
year  allowed  by  law,  and  it  was  not  until  January  15,  1897,  that  the 
forfeiture  and  sale  was  set  aside  by  a  decree  of  the  county  circuit 
court  The  6,186-acre  tract  in  1866  had  been  conveyed  by  James  Des- 
kins (Isabella  Deskins,  his  wife,  not  joining)  to  L.  S.  Deskins,  and  L. 
S.  Deskins  had  acquired  the  200-acre  tract  by  deed  from  W.  H.  Des- 
kins and  wife  in  1882,  and  had  given  a  deed  of  trust  on  that  tract  to 
secure  about  $2,000.  In  1889  L.  S.  Deskins  had  conveyed  1,500  acres, 
a  part  of  the  6,186-acre  tract,  to  Mrs.  Blackham.  In  1886,  the  firm 
of  Patton  Bros.,  having  a  judgment  against  L.  S.  Deskins  and  a  lien 
on  the  6,185-acre  tract,  filed  a  bill  of  complaint  in  the  Logan  county 
circuit  court  and  obtained  a  decree  for  the  sale  of  said  tract  to  pay 
the  liens  existing  against  it  Such  proceedings  were  had  that  the 
6,185-acre  tract  was  offered  at  public  sale  by  Shumate,  commissioner, 
and  April  1,  1889,  was  sold  to  L.  S.  Deskins'  son,  Wm.  H.  Deskins, 
for  $15,000,  of  which  $370  was  paid  in  cash,  and  notes  at  one  and  two 
years  given  for  the  balance.  On  July  3,  1889,  Clay  &  Headley  filed 
their  bill  of  complaint  against  L.  S.  Deskins,  Wm.  H.  Deskins,  Stuart 
Wood,  W.  K.  Shumate,  and  others  to  set  aside  the  sale  made  by  Com- 
missioner Shumate  to  William  H.  Deskins,  alleging  that  Clay  &  Head- 
ley  had  by  contract  dated  May  25,  1888,  purchased  the  said  lands 
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from  L.  S.  Deskins  for  $3  an  acre,  and  that  the  said  sale  by  Onnmis- 
sioner  Shumate  had  not  been  fairly  made,  but  was  so  managed  as  to 
defeat  the  just  rights  of  Messrs.  Clay  &  Headley.  A  decree  was  en- 
tered October  19,  1889,  setting  aside  the  sale  to  Wm.  H.  Deskins,  and 
this  decree  stood  until  reversed  by  the  Supreme  Court  of  West  Vir- 
ginia at  the  January  term,  1892.  Thereupon  the  said  Clay  &  Head- 
ley filed  a  suit  in  equity  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  West  Virginia  against  the  parties  to  this  cause  to  re- 
quire Wood  to  pay  the  balance  of  purchase  money  to  the  extent  of  the 
excess  over  $3  an  acre  to  the  said  Clay  &  Headley.  This  suit  was  not 
finally  decided  until  the  mandate  of  this  court  was  entered  in  the 
United  States  Circuit  Court  November  7,  1894. 

It  thus  appears  that  by  reason  of  the  Clay  &  Headley  suits  not  being 
finally  disposed  of  until  November,  1894,  and  the  tax  forfeiture  and 
sale  not  until  annulled  by  the  decree  of  January  15,  1897,  the  vendors 
had  not  perfected  their  title  as  required  to  do  by  the  contract  of  sale 
and  could  not  deliver  a  deed  free  from  incumbrances  or  defects  of 
title  until  these  serious  defects,  which  imperiled  their  ownership  of 
the  property,  were  got  out  of  the  way. 

Commissioner  Shumate  was  authorized  by  a  decree  entered  August 
3,  1897,  to  execute  a  deed  conveying  the  6,185-acre  tract  to  Wm.  H. 
Deskins,  and  the  deed  of  that  date  was  executed.  So  far  as  appears, 
the  vendors  were  then  for  the  first  time  in  a  position  (Wood  having  in 
the  meantime  bought  up  the  liens  and  incumbrances)  where  they  could 
"deliver  a  deed  conveying  said  land  with  covenants  of  general  war- 
ranty free  from  incumbrances  or  defects  of  title,"  as  stipulated  by 
them  in  the  contract  of  sale.  They  did  not  tender  such  a  deed  to 
Wood,  but  on  September  14,  1897,  filed  this  bill,  on  which  no  decree 
was  entered  until  June  23,  1904.  It  is  significant  that  in  their  bill  of 
complaint  the  plaintiffs  carefully  abstain  from  alleging  that  they  have 
ever  tendered  a  deed.  They  allege  in  general  terms  that  they  have 
been  at  all  times  ready  and  willing  to  comply  with  the  terms  of  the 
contract,  and  have  so  notified  Wood,  but  that  he  has  failed  and  refuses 
to  carry  out  the  contract.  They  do  not  in  their  bill  tender  a  deed, 
but  ask  for  a  decree  for  sale  of  the  land  to  satisfy  the  balance  of  pur- 
chase due  to  them.  When  two  acts  are  to  be  done  at  the  same  time, 
neither  party  can  maintain  a  suit  against  the  other  without  alleging  a 
performance  or  an  offer  to  perform  on  his  part.  Waterman  on  Spe- 
cific Performance,  p.  576,  §  425,  note;  Id.  §§  443,  448 ;  Barrett  v.  Mc- 
Allister, 33  W.  Va.  750,  11  S.  E.  220;  Watson  v.  Coast,  35  W.  Va. 
463,  14  S.  E.  249 ;  Clark  v.  Gordon,  35  W.  Va.  735,  14  S.  E.  255. 

We  are  of  opinion  that  until  August  3,  1897,  the  vendors  were 
unable  to  give  a  title  free  from  defects,  and  for  that  reason  there 
could  not  be  any  balance  of  purchase  money  due  as  to  which  Wood 
was  in  default  for  not  paying.  The  contract  does  not  provide  for 
any  credit.  On  signing  the  contract  $3,000  was  paid  down,  and  the 
balance,  when  ascertained  by  a  survey,  was  \o  be  paid  as  soon  as  the 
vendors  had  perfected  their  title  and  tendered  for  delivery  a  good  deed 
conveying  a  title  free  from  defects.  So  long  as  such  a  deed  was  not 
tendered  no  money  was  due.     Notwithstanding  this  Wood  did  pay, 
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July  6,  1899,  $10,000,  of  which  the  vendors  had  the  use  for  about  16 
years  in  advance  of  its  being  due  to  them,  and  this  large  sum  was 
paid  by  Wood  on  a  doubtful,  litigated,  and  inciunbered  title,  and 
during  a  long  part  of  this  period  the  vendors  have  had  no  title  they 
could  convey  to  Wood  in  gratification  of  the  contract.  That  Wood 
under  the  contract  was  not  in  default  in  not  paying  until  the  title  was 
perfected  is  corroborated  by  the  receipts  given  to  Wood  when  he  made 
the  large  payment  of  $8,000  to  L.  S.  Deskins  and  $2,000  to  Mrs. 
Blackham.  The  receipt,  signed  by  L.  S-  Deskins,  contains  this  state- 
ment: 

"The  balance  of  the  purchase  to  be  paid  to  and  receipted  for  by  me  at  a 
reasonable  time  after  the  disposition  of  the  suit  of  Clay  &  Headley  ▼.  DeelLinB 
et  al.,  and  when  the  liens  are  removed  from  the  land.  The  back  taxes  are  to 
be  paid  by  me  out  of  the  above  amount" 

L.  S.  Deskins  was  the  substantial  vendor,  principally,  if  not  entirely, 
owning  the  lands ;  his  son,  William  H.  Deskins,  the  formal  purchaser 
at  the  judicial  sale,  being  a  youth  of  only  21  years  and  without  prop- 
erty, and  owing  all  the  purchase  money  except  about  $270  paid  to  the 
commissioner.  The  receipt  for  $2,000,  signed  on  the  same  day  by 
Mrs.  Blackham,  is  in  the  same  language.  In  further  corroboration 
is  the  fact  that  Mrs.  Blackham  has  always  refused  to  make  a  claim 
for  interest  as  against  Wood,  and  that  no  one  of  the  Deskinses  nor 
their  attorney,  during  this  long  delay  until  June,  1897,  ever  suggested 
that  interest  was  running  against  Wood. 

It  is  urged,  however,  that  without  regard  to  the  terms  of  the  con- 
tract of  sale,  and  without  regard  to  the  fact  that  there  never  was 
any  default  in  payment  by  Wood,  the  fact  that  he  took  possession  in 
March,  1890,  is  of  itself  sufficient  to  charge  him  with  interest.  As 
we  have  already  said,  it  is  not  disputable  that,  when  the  premises  were 
being  vacated  and  left  open  to  depredations.  Wood  took  such  posses- 
sion as  can  be  taken  of  a  large  tract  of  mountainous  forest,  simply 
to  protect  the  land  and  timber,  because  of  his  own  very  large  interest, 
arising  from  his  having  advanced  so  considerable  a  sum  on  account  of 
the  purchase  money  not  yet  due  or  properly  payable.  As  there  was 
no  contract  for  interest,  and  the  purchase  money  was  not  due,  interest 
must  be  chargeable,  if  at  all,  upon  a  contract  implied  from  the  circum- 
stances attending  the  transaction,  and  it  does  not  appear  to  us  that 
such  an  implication  arises  out  of  the  possession  of  wild  mountainous 
forest  lands,  taken  under  the  circumstances  of  this  case  and  entailing 
only  burdensome  expense  on  the  party  who  goes  into  possession. 

The  equities  of  the  case  are  by  no  means  in  favor  of  the  vendors. 
Wood,  before  it  was  due,  paid  into  their  hands  $10,000  on  a  doubtful, 
litigated,  and  incumbered  title,  and  they  have  had  the  use  of  that 
money  during  this  long  time,  in  which  they  were  slowly  and  intermit- 
tently perfecting  their  title  in  order  to  comply  with  their  contract  of 
sale,  and  during  that  time  Wood  had  no  title  which  he  could  convey, 
and  only  a  burdensome  possession.  In  Stevenson  v.  Maxwell,  2 
Sandf.  Ch.  273-278,  which  was  a  case  of  a  vacant  city  lot,  and  where 
the  vendor  was  in  default  in  not  perfecting  the  title,  and  in  not  ten- 
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derlng  a  deed,  the  purchaser,  although  in  possession,  was  held  not  to 
be  chargeable  with  interest.    The  vice  chancellor  said: 

"In  the  case  of  a  vacant  city  lot  or  of  wild  land,  not  bought  for  imme- 
•diate  Improvement  or  cultivation,  and  where  there  la  no  express  contract  for 
Interest,  It  would  be  repugnant  to  the  moral  sense  to  compel  the  purchaser  to 
pay  interest  on  the  price,  where  through  the  default  or  negligence  of  the  vendor 
he  had  not  received  a  conveyance  and  thus  had  been  for  years  prevented  from 
disposing  of  the  property.  Nor  would  the  fact  that  the  buyer  had  taken  all 
the  possession  he  could  of  such  property,  and  had  not  kept  the  money  by  him 
all  the  time  in  order  to  pay  It  on  receiving  the  title,  affect  the  natural  equity 
of  the  case." 

We  think  the  present  case  is  a  very  strong  one  for  the  disallowance 
of  the  claim  for  interest,  and  in  some  respects  a  peculiar  one,  the  facts 
of  which  forbid  any  implication  of  a  contract  to  pay  interest.  It  ap- 
pears that  in  September,  1897,  when  the  bill  for  specific  performance 
was  filed,  the  defects  of  title  had  finally  been  cured,  the  lien  incum- 
brances had  been  taken  up  by  Wood,  and  the  vendors  had  it  then  in 
their  power  to  tender  a  deed  to  Wood.  But  they  did  not  do  it,  be- 
cause of  the  disputes  among  themselves,  and  because  of  the  demands 
by  the  Deskinses  for  interest.  They  made  no  tender  of  a  deed,  and 
no  suggestion  of  any  method  by  which  the  deed  could  be  delivered 
and  the  disputed  matters  arranged.  Wood  kept  writing  to  the  Des- 
kinses' attorneys  that  he  was  anxious  and  impatient  to  get  a  deed,  that 
he  was  ready  with  the  balance  of  purchase  money,  had  already  suf- 
fered by  the  Deskinses'  delay,  and  could  not  pay  interest  when  the  mat- 
ter had  been  delayed  solely  by  the  Deskinses'  failure  to  carry  out  their 
agreement  as  to  title.  In  our  opinion  there  was  no  default  by  Woori 
up  to  the  time  of  filing  the  bill  in  this  case,  and  he  was  not  then  charge- 
able with  interest  as  claimed  by  the  Deskinses.  There  has  been  a  long 
delay  in  the  prosecution  of  the  present  suit,  but  it  does  not  appear 
that  it  is  attributable  to  Wood.  In  our  judgment  the  defendant  Wood 
is  not  liable  for  interest  on  the  unpaid  purchase  money ;  and  he  is  not 
entitled  to  interest  on  any  sums  he  has  paid  out.  He  is  not  to  be  al- 
lowed interest  on  the  taxes  paid  by  him  while  in  possession,  or  on 
sums  paid  by  him  to  take  up  incumbrances,  but  to  be  allowed  only 
the  sums  actually  paid  out  by  him  as  a  credit  on  the  purchase  money. 
We  are  of  opinion  that  under  all  the  facts  of  this  case  there  has 
arisen  no  implied  obligation  upon  either  party  to  pay  intere'st  to  the 
other. 

The  taxes  paid  by  Wood  while  he  had  possession  are  not  to  be  al- 
lowed at  all  as  a  credit  on  the  purchase. 

The  decree  should  provide  that  the  vendors  make  good  their  con- 
tract by  executing,  to  be  delivered  to  Wood  on  payment  of  the  balance 
found  to  be  due,  a  good  deed  with  covenants  of  general  warranty, 
free  from  dower  and  all  incumbrances,  and  that  the  balance  found 
to  be  due  be  paid  within  a  reasonable  number  of  days  after  such 
tender,  default  in  payment  to  be  enforced  by  sale  under  direction 
of  the  Circuit  Court  and  by  its  further  order.  This  suit  for  specific 
performance  has  accomplished  nothing  except  to  settle  the  contro- 
versy betwen  the  Deskinses  and  Mrs.  Blackham  and  to  determine  the 
question  of  interest  on  the  purchase  money  in  favor  of  the  defend- 
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ant  Therefore/ the  complainants  should  pay  the  costs  in  the  court 
below  and  in  this  court. 

The  decree  below  is  reversed,  so  far  as  inconsistent  with  the  rulings 
of  this  court  as  expressed  in  this  opinion,  and  the  case  is  remandea, 
in  order  that  said  rulings  may  be  carried  into  effect  by  suitable  orders 
and  decrees. 

Decree  modified. 


WABREN  FBATHERBONB  CO.  ▼.  AMERICAN  FBATHBRBONB 

CO.  et  al. 

(Otrvnit  Court  of  Appeals,  SeTenth  Circuit    April  11,  lOOS.) 

No.  1,089. 

L  TkA.iiB-MA]iK8 — Naics  Qtvkk  to  Patbntkd  Ax^OIJ^— -"Fbathesbonb." 

The  patentee  of  a  new  product  used  as  a  substlltite  for  whalebons,  and 
made  from  the  quills  of  feathers,  gave  the  same  In  the  specification  the 
(generic  name  of  "Featherbone,"  by  which  name  It  was  referred  to  by  him 
In  subsequent  patents  and  became  generally  known;  the  word  being  so 
defined  subsequently  in  dictionaries,  both  American  and  foreign,  and  used 
in  foreign  tariff  laws,  etc.  Held,  that  on  the  expiration  of  the  original 
patent  the  public  had  the  right,  not  only  to  make  the  article,  but  to  sell  It 
by  the  name  *'Featherbone,"  and  that  such  name  could  not  be  monopo- 
lized by  the  patentee  as  a  trade-mark  for  his  own  manufacture. 

1   BaMB— UNTAIB  GOlfFFTITION. 

Eyldence  keld  not  to  establish  unfair  competition  by  a  defendant  which 
engaged  in  the  manufacture  and  sale  of  featherbone  after  the  patent 
thereon  expired,  as  against  the  owner  of  the  patent,  which  had  previously 
been  the  sole  manufacturer,  merely  because  defendant  used  the  name 
''Featherbone,"  to  which  it  had  the  right,  and  the  articles  themselves  from 
titieir  character  were  not  distinguishable;  there  having  been  no  attempt 
to  imitate  the  dress  or  labels  of  complainant 

[Ed.  Note. — Unfair  competition,  see  hotes  to  Scheuer  v.  Muller,  20  C.  C. 
A.  lesi ;   Lare  v.  Harper  &  Bros.,  80  C.  C.  A.  376.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for, the  Eastern 
District  of  Wisconsin. 

This  is  a  bill  in  equity  filed  by  the  appellant  July  9,  1903,  for  alleged  viola- 
tion of  its  trade-mark  or  trade-name  "Featherbone,"  and  also  to  enjoin  unfair 
competition  in  trade.    At  the  circuit  the  bill  was  dismissed  for  want  of  equity. 

The  facts  are  substantially  these :  Edward  K.  Warren,  the  appellant's  pred- 
ecessor, in  the  year  1883  invented  an  improvement  in  "corset-stlffeners/*  hav- 
ing for  its  object  the  utilization  as  a  rib  or  stiffener  for  corsets  and  other  arti- 
cles of  dress  or  fabrics,  of  the  stalks,  stems,  or  quill  portions  of  feathers,  and 
using  them  as  a  substitute  for  whalebone  In  corsets  and  other  articles  of  dress, 
and  in  surgical  appliances.  For  this  invention  letters  patent  of  the  United 
States  were  issued  to  him  October  16,  1883,  for  a  ''corset-stiffener"  formed  of 
quills  or  quill  splints  stripped  of  the  feathers  and  bound  together,  as  shown 
and  described.  In  the  specification,  he  termed  the  improved  bone  or  rib 
"featherbone." 

On  February  8,  1886,  another  patent.  No.  311,621,  was  Issued  to  him  for 
"stiffenlng-strip  and  mode  of  producing  the  same,"  being  an  improvement  upon 
the  invention  secured  by  the  previous  letters  patent.  In  the  specification  to 
this  patent  he  states:  "By  this  method  of  proceeding  I  produce  a  firm  flat 
strip  of  this  material,  which  I  have  termed  'featherbone,'  "  etc.  The  first 
claim  of  this  patent  Is  for  "an  Improved  article  of  manufacture,  the  fiat  strip 
composed  of  two  or  more  strands  of  featherbone  cord,"  etc. 

On  October  6,  1885,  another  patent.  No.  827,626»  was  inued  to  him  for  a 
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"metbod  of  attaching  stiffenlngs  to  dress-waists."  \n  th^  specification  the  fol- 
lowing occurs:  "fThe  stiffening  material  preferred  is  made  of  what  I  call 
•featherbone.' " 

On  September  25,  1888,  another  patent,  No.  889,dd3,  was  issued  to  him  for  a 
"garment-stay."  The  following  occurs  in  the  specification :  "Furthermore,  the 
stiffenlng-strlp,  even  when  made  of  featherbone,  may  be  made  up,"  etc. 

On  May  12,  1896,  there  was  issued  to  him  and  to  Jonas  H.  Holden,  patent 
No.  559.827,  for  "corset-stiffener  and  method  of  making  same."  In  the  specifica- 
tion to  this  patent  occurs  the  following:  "Our  invention  relates  to  improve- 
ments in  'featherbone'  and  in  the  method  of  manufacturing  the  same  and  to 
improved  apparatus  for  the  purpose.  'Featherbone'  la  a  fanciful  name  given 
to  the  corset-stlffener,  for  which  Edward  K.  Warren  received  letters  patent  No. 
286,749,  dated  October  16,  1883,  and  letters  patent  No.  311,621,  dated  February 
3,  1885,  issued  to  him  for  a  further  improvement  in  the  manufacture  of  said 
featherbone.  ♦  ♦  ♦  Our  invention  has  for  its  objects  improvements  in 
featherbone  and  in  the  method  of  manufacturing  the  same,"  etc. 

On  August  17,  1897,  another  patent  was  issued  to  Warren,  No.  588,301,  for 
"woven  stiffening  fabric."  In  the  specification  occurs  this :  **The8e  are  prefer- 
ably made  of  the  fiber  of  quills  of  feathers,  which  are  wound  similar  to  the 
material  composing  my  improved  featherbone  described  In  patent  No.  286,749, 
dated  October  16,  1883."  etc. 

On  November  22,  1887,  there  was  issued  to  one  Edward  B.  Gady,  letters  pat- 
ent  No.  373,720,  for  ''stiffening  for  corsets"  in  the  specifications  to  which  the 
following  occurs:  "In  the  drawings,  A  represents  a  small  bundle  of  the  fila- 
ments or  fibers  of  sisal,  reed,  rattan,  whalebcme,  or  featherbone,  or  other  equiv- 
alent material,"  and  the  term  "featherbone"  in  the  specifications  and  in  the 
Claims  is  used  seven  other  times  as  the  name  of  a  material  or  product. 

On  August  5, 1884,  Warren  registered  in  the  Patent  Office  the  name  "Feather- 
bone" as  a  trade-marlc,  and  in  that  year  assigned  the  same  and  the  business  in 
which  he  was  engaged  and  with  which  it  was  associated,  to  the  appellant,  who 
since  has  conducted  the  business  referred  to  in  the  several  patents.  The  appel- 
lant devised  various  uses  for  the  material  "Featherbone,"  to  which  it  applied 
peculiar  and  particular  designations,  as  follows:  an  "Eyelet  Bone"  for  the 
foundation  of  eyelets  at  the  back  of  dresses ;  a  "Hook  and  Eye  Bone"  for  the 
foundation  of  hooks  and  eyes  in  the  front  of  dresses ;  a  single  cord  "Skirt  Bone" 
for  a  stiffening  for  wearing  apparel ;  a  double  cord  "Skirt  Bone,"  a  '"Three  Cord 
Tape,"  a  "Five  CJord  Tape,"  a  "Ten  Cord  Tape,"  for  a  variety  of  uses  in  stiffen- 
ing various  parts  of  garments;  a  "Piping  Bone"  for  stiffening  bonnets  and  for 
producing  a  shirring  effect  In  dresses;  a  "Collar  Bone"  for  stiffening  tapes  or 
cords  and  fabrics  for  wearing  apparel.  The  words  "Skirt  Bone"  and  "Collar 
Bone"  were  duly  registered  as  trade-marks.  Standard  lengths  for  these  vari- 
ous descriptions  of  goods  were  adopted  by  the  appellant,  and  the  goods  were 
contained  In  fiat  square  pasteboard  boxes  ajJpropriately  labeled.  The  appellant 
also  Issued  sample  books  displaying  the  articles  so  appropriately  labeled.  By 
reason  of  extensive  advertising,  and  of  the  excellence  of  the  article,  a  large 
trade  has  been  established  by  the  appellant,  the  sales  increasing  yearly,  from 
41,712  yards  in  the  year  1888,  to  9,942,104  yards  in  the  year  1902.  The  article 
appears  to  have  superseded  to  a  great  extent  the  use  of  whalebone  as  a  stlff- 
ener  for  wearing  apparel. 

On  April  16,  1901,  the  appellant  filed  and  registered  in  the  Patent  Office,  a 
statement  and  declaration  of  trade-mark,  No.  36,248,  In  which  it  declared  that 
it  had  adopted  for  its  use  a  trade-mark  for  stiffening  material,  consisting  of 
the  representation  of  a  turkey,  and  asserting  that  that  trade-mark  had  been 
continuously  used  in  its  business  since  January  1,  1891 ;  that  the  class  of  mer- 
chandise to  which  the  trade-mark  is  appropriated  is  stiffening  material,  and 
the  particular  description  of  goods  comprised  in  the  class  is  stiffening  tapes, 
cords,  and  fabrics  for  wearing  apparel,  and  is  usually  displayed  upon  the  box 
or  package  containing  the  goods,  but  may  be  affixed  to  the  goods  themselves 
in  a  suitable  manner,  and  is  also  used  in  advertising  matter,  stationery,  etc. 
The  packages  or  boxes  in  which  the  appellant's  goods  are  marketed  have  con- 
Bi)icuou8ly  upon  the  top,  pictures  of  a  feather  with  the  words  "Warren's  Feath- 
erbone" and  "Trade-mark,"  or  the  picture  of  a  turkey,  or  of  a  barnyard  con- 
taining turkeys,  the  goods  themselves  being  unmarked. 
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Tbe  appellee,  the  American  Featherbone  Company,  began  In  1902,  tbe  mana- 
facture  of  the  article  covered  by  the  expired  patent  issued  to  Warren,  applying 
thereto  the  name  "Featherbone,"  but  the  goods  sold  by  it  bore  no  mark  or  de- 
vice except  the  words,  **Made  by  American  Featherbone  Company,"  or  "Manu- 
factured by  American  Featherbone  Company,"  which  inscription  is  stamped 
or  printed  upon  the  goods,  or  such  of  them  as  are  capable  of  having  such  stamp. 
The  packages  containing  them  are  of  plain  paper,  having  no  pictures  or  adver- 
tisement, and  having  printed  conspicuously  upon  them  the  words,  "Featherbone 
— Manufactured  by  American  Featherbone  Company."  The  black  goods  manu- 
factured by  both  parties  are  incapable  of  being  legibly  stamped  or  printed,  by 
reason  of  their  color,  and  cannot  be  distinguished  from  each  other  when  out 
of  the  box.  The  boxes  are  conspicuously  unlike  in  their  markings.  It  is 
usual  with  manufacturers  of  dress-stays  of  various  kinds  to  cover  their 
strips  with  textile  fabrics  such  as  silk,  satin,  etc.,  in  dlfTerent  colors,  to  orna- 
ment the  edges  with  notches,  pinking,  etc.,  to  ornament  the  covered  strips  with 
longitudinal  lines  of  fancy  stitching,  and  provide  the  covers  with  selvages 
with  which  to  sew  them  to  the  garment.  The  appellant  has  placed  upon  the 
market  many  different  grades  of  strips  with  different  covers.  The  appellee  com- 
pany does  the  like,  as  do  other  manufacturers.  These  ornamental  devices  are 
not  pieculiar  to  the  appellant's  goods,  but  are  matters  of  common  usuage.  The 
appellee  makes  several  grades  of  stiffening  strips  for  certain  special  uses,  the 
boxes  containing  them  being  marked  respectively  "Featherbone  for  Skirts, 
Manufactured  by  American  Featherbone  Company";  "Silk  Covered  Feather- 
bone for  Collars.  Manufactured  by  American  Featherbone  Company;" 
"Featherbone  Cord  for  Piping.  Manufactured  by  American  Featherbone 
Company." 

The  Landauer  Company  were  purchasers  of  goods  of  the  American  Feather- 
bone Company. 

Chas.  K.  Offield,  for  appellant 

John  W.  Hill  and  Jacob  Rothschild,  for  appellees. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts).  That  Warren 
was  the  inventor  of  a  new  and  useful  article  may  not  be  denied.  The 
merit  of  his  invention  was  recognized  by  the  government  and  monopoly 
thereof  granted  to  him  by  the  patent  of  1883.  Warren  then  coined  a 
new  word,  "Featherbone,"  which  in  the  specification  to  that  patent  was 
first  employed  as  descriptive  of,  and  as  the  name  of  the  article  produced 
by  his  invention.  In  all  subsequent  patents,  the  name  is  so  used,  and 
it  became  generally  known  as  the  designation  of  the  article  itself. 
Thus  in  the  Century  Dictionary,  edition  of  May,  1889,  we  find  the  word 
and  its  meaning: 

"Featberbone.  A  substitute  for  whalebone,  made  from  the  quills  of  domestic 
fowls.  The  quills  are  spKt  into  strips,  which  are  twisted,  and  the  resulting 
cords  are  wrapped  together  and  pressed." 

In  the  Standard  Dictionary,  edition  of  1894,  we  find : 

TeatherDone.  A  substitute  for  whalebone  prepared  from  the  quills  of 
feathers." 

In  Murray's  English  Dictionary,  edition  of  1901,  we  find : 

"Featherbone.  1887,  Chicago  Advance,  17  Feb.  112,  Featherbone — ^prepared 
from  the  quills  of  geese  and  turkeys,  is  largely  taking  the  place  of  whalebone 
In  the  manufacture  of  whips." 

In  the  Canadian  tariflF  act  of  1900,  it  is  recognized  as  a  known  article 
of  commerce,  and  a  duty  is  imposed  upon  its  importation  in  these  words; 
"Featherbone,  plain  or  covered  in  coils,  20  per  cent.'* 
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The  term  has  thus  become  the  name  of  the  article  produced  from  the 
quills  of  feathers  and  used  as  a  substitute  for  whalebone.  Indeed,  as 
abundantly  appears  from  the  specifications  to  the  various  patents,  the 
term  was  coined  by  Warren  as  a  generic  designation  of  the  product,  and 
not  as  indicating  the  origin  of  the  manufacture.  It  was  the  name  that 
in  the  patents  he  gave  to  the  product  of  his  invention.  Under  these 
circumstances  the  question  occurs  whether  the  name  of  a  patented  article 
at  the  expiration  of  the  patent  falls  into  the  public  domain  with  the 
patented  article.  We  consider  this  question  to  be  no  longer  an  open 
one.  It  has  been  resolved  by  the  ultimate  tribunal  ( Goodyear  Company  v. 
Goodyear  Rubber  Company,  128  U.  S.  598,  9  Sup.  Ct.  766,  32  L.  Ed. 
535 ;  Singer  Manufacturing  Company  v.  Tune  Manufacturing  Company, 
163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118;  Elgin  National  Watch 
Company  V.  Illinois  Watch  Case  Company,  179  U.  S.  665,  21  Sup.  Ct. 
270,  45  L.  Ed.  365 ;  Holzapfel's  Compositions  Company  v.  Rahtjen's 
American  Composition  Company,  183  U.  S.  1,  22  Sup.  Ct.  6,  46  L.  Ed. 
49),  and  its  ruling  has  been  followed  and  applied  by  this  court  (Hor- 
lick's  Food  Company  v.  Elgin  Milkine  Company,  56  C.  C.  A.  544,  120 
Fed.  264.) 

It  was  sought  at  the  bar  to  distinguish  the  Singer  Case  from  the  one 
in  hand,  upon  the  ground  that  in  the  former  case  the  three  patents 
covering  distinct  parts  of  the  Singer  machine  had  expired,  while  here 
some  of  the  patents  for  improvements  upon  the  original  method  of  pre- 
paring the  article  have  not  expired,  and  it  is  said  that  all  of  these  pat- 
ents must  expire  before  the  public  can  take  the  name  "Featherbone" 
for  use  in  respect  to  the  article  produced.  We  think  this  contention 
cannot  be  upheld.  The  fact  was  as  stated  in  respect  to  the  Singer 
Case ;  but  as  we  read  that  decision  it  does  not  proceed  and  is  not  based 
upon  that  ground.  The  general  principle  is  declared  and  stated.  The 
fact  that  the  several  patents  had  expired  was  an  incident  not  affecting 
the  decision.  Indeed  the  contention  could  not  well  be  upheld;  for 
there  would  then  be  given  to  every  patentee  a  monopoly  limited  in  point 
of  time  only  by  the  ingenuity  with  which  improvements  could  be  de- 
vised and  patented.  Upon  the  expiration  of  the  patent,  the  public  had 
the  right  to  make  the  article  named  in  the  patent,  and  had  the  right  to 
call  it  by  the  name  which  the  patentee  had  given  to  the  article.  The 
point  is  well  stated  in  Linoleum  Manufacturing  Company  v.  Nairn,  L. 
R.  7  Ch.  Div.  834.  The  action  there  was  to  restrain  the  use  of  the  word 
"Linoleum"  as  applied  to  floor  cloth,  the  name  being  given  to  the  article 
by  the  patentee.  It  was  a  fanciful  name  and  had  not  been  previously 
used.  Upon  the  expiration  of  the  patent  the  defendants  proposed  to 
make  and  sell  linoleum  floor  cloth,  calling  it  by  that  name,  and  the  court 
observed : 

"In  the  first  place,  the  plaintiffs  have  alleged,  and  Mr.  Walton  has  sworn, 
that,  having  invented  a  new  substance,  namely,  the  solidified  or  oxidized  oil,  he 
gave  to  it  the  name  of  'Linoleum,'  and  it  does  not  appear  that  any  other  name 
has  ever  been  given  to  this  substance.  It  appears  that  the  defendants  are  now 
minded  to  make,  as  it  is  admitted  they  may  make,  that  substance.  I  want  to 
know  what  they  are  to  call  it  That  is  a  question  I  have  asked,  but  I  have  re- 
ceived no  answer ;  and,  for  this  simple  reason,  that  no  answer  could  be  given, 
except  that  they  must  invent  a  new  name.  I  do  not  take  that  to  be  the  law.  I 
think  that  if  'Linoleum'  means  a  substance  which  may  be  made  by  the  defend- 
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aDts,  the  defendants  may  sell  It  by  the  name  which  that  substance  bears.  But 
then  it  is  said  that  although  the  substance  bears  this  name,  the  name  has  -al- 
ways meant  the  manufacture  of  the  plaintiffs.  In  a  certain  sense  that  is  true. 
Anybody  who  knew  the  substance,  and  knew  that  the  plaintiffs  were  the  only 
makers  of  this  substance,  would,  in  using  the  word,  know  he  was  speaking  of  a 
substance  made  by  the  plaintiff.  But,  nevertheless,  the  word  directly  or  pri- 
marily means  solidified  oil.  It  only  secondarily  means  the  manufacture  of  the 
plaintiffs,  and  has  that  meaning  only  so  long  as  the  plaintiffs  are  the  sole  manu- 
facturers." 

The  court  concludes : 

'That  solidified  or  oxidized  oil  may  be  made  by  the  defendants  if  they  are 
minded  to  make  it ;  and  if  they  are  minded  to  call  it  by  the  only  name  which  it 
bears,  I  think  they  are  at  liberty  so  to  do." 

Upon  the  expiration  of  the  first  patent  to  Warren  the  public  had  the 
right  to  manufacture  the  article  described  in  the  patent  and  to  sell  it 
by  the  name  by  which  in  the  patent  it  was  designated,  to  wit,  "Feather- 
bone."  If  the  appellees  so  exercising  that  right  have  infringed  upon 
any  subsequent  and  existing  patent,  they  may  be  called  to  account  for 
an  infringement  of  that  patented  right ;  but  they  have  the  right  to  desig- 
nate the  article  which  they  manufacture  as  described  in  the  expired  pat: 
ents,  and  to  call  it  by  its  legitimate  name,  "Featherbone" — a  name  giv- 
en to  the  substance  by  the  patentee. 

The  second  question  involved  concerns  the  subject  of  unfair  trade. 
Notwithstanding  the  appelleees  have  a  right  to  the  use  of  the  word 
"Featherbone,"  they  have  no  right  to  so  disguise  their  goods  that  they 
may  be  mistaken  by  a  purchaser  exercising  the  ordinary  care  of  pur- 
chasers, as  and  for  the  goods  of  the  appellant  We  have  given  care- 
ful scrutiny  to  the  oral  evidence  bearing  upon  this  question,  and  to  the 
exhibits,  and  find  no  ground  of  support  for  the  contention  that  there 
has  been  any  unfair  competition  in  trade.  There  is  no  proof  of  actual 
mistake,  and  we  find  no  imitation  of  marks  or  names,  tending  to  a  con- 
fusion of  goods.  While  the  packages  of  the  appellees  bear  the  name 
of  the  article  "Featherbone,"  and  rightfully  so,  as  we  consider,  there 
is  nothing  upon  them  to  indicate  that  they  contain  goods  manufactured 
by  the  appellant.  To  the  contrary,  there  is  an  entire  absence  of  all 
the  distinguishing  marks  which  appeal  to  the  eye,  to  be  found  upon  the 
packages  of  the  appellant,  and  the  name  of  the  manufacturer,  "American 
Featherbone  Company,"  is  plainly  and  unmistakably  imposed  thereon. 
In  the  one  case,  the  covers  of  the  boxes  containing  the  product  are 
covered  with  advertising  matter  relating  to  the  article;  in  the  other 
the  cases  are  perfectly,  plain.  We  should  not  hesitate  to  restrain  any 
attempt  by  the  appellee  to  palm  its  goods  upon  the  public  as  the  goods 
manufactured  by  the  appellant ;  but  we  fail  to  find  in  this  record  any 
evidence  warranting  the  suggestion  of  such  imposition.  It  may  be  that 
the  goods  themselves  may  not  be  distinguishable  from  the  goods  manu- 
factured by  the  appellant.  That  arises  from  the  character  of  the  article 
and  that  it  is  incapable  of  distinguishment,  except  as  the  name  of  the 
manufacturer  is  stamped  upon  it;  but  the  marks  upon  the  packages 
which  contafn  the  goods  and  in  which  they  are  sold,  bear  no  resemblance 
to  each  other,  except  in  the  use  of  the  word  "Featherbone." 

The  decree  is  affirmed. 
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CHICAGO   MOTOR   VEHICLE  CO.   v.   AMERICAN   OAK   LEATHER   CO. 

et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  1,  1905.) 

No.  1,175. 

1.  Bankbuptoy—Pbocedube— Power  to  Pebmit  Amendment  of  Petition. 

A  petition  in  involuntary  bankruptcy  alleged  certain  specific  acts  of 
bankruptcy,  and  also  contained  a  general  allegation  of  the  giving  of 
preferences  to  other  creditors,  whose  names  were  unknown  to  the  peti- 
tioners. No  objection  was  made  to  the  petition,  issue  was  Joined,  a  Jury 
waived,  and  the  cause  sent  to  a  referee  as  special  master,  before  whom 
a  large  amount  of  testimony  was  taken,  some  of  which  related  to  prefer- 
ential transfers  not  specified  in  the  petition.  No  objection  was  made 
on  that  ground,  but  defendant  also  introduced  testimony  relating  to  the 
same  transfers,  which  were  found  by  the  referee  to  constitute  acts  of 
bankruptcy.  Held^  that  such  findings  were  Justifi^ed  under  the  circum- 
stances, and  that  the  court  had  power  to  pass  on  the  sufiSciency  of  the 
petition,  and  in  its  discretion  to  permit  an  amendment,  alleging  such 
specific  transfers  as  acts  of  bankruptcy,  which  amendment  dated  back 
to  the  filing  of  the  petition. 

2.  Same — Insolvency  of  Cobpobation — Evidence  Considebed. 

Evidence  taken  before  a  referee  as  special  master  on  a  petition  in  in- 
voluntary bankruptcy  against  a  corporation,  and  the  answer  thereto 
considered,  and  held  to  sustain  the  referee's  findings  of  insolvency  and 
of  the  commission  of  acts  of  bankruptcy,  under  the  rule  that  such  find- 
ings are  to  be  taken  as  presumptively  correct 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

This  appeal  is  from  an  adjudication  of  involuntary  bankruptcy  against  the 
Chicago  Motor  Vehicle  Co.,  appellant,  entered  in  the  District  Court  February 
8,  1905,  upon  report  of  a  referee,  as  special  master,  and  hearing  upon  excep- 
tions. Petition  by  three  creditors  for  such  adjudication  was  filed  October  12, 
1903,  averring  insolvency  of  the  appellant  and  the  commission  of  acts  of 
bankruptcy  within  four  months.  It  specified  three  instances  of  alleged  pref- 
erence within  four  months,  and  while  so  insolvent,  with  intent  to  prefer  the 
three  creditors  named,  and  avers  that  like  preferences  were  given  within 
such  time  "to  certain  of  its  creditors,  whose  names  are  at  present  unknown" 
to  the  petitioners,  "to  the  amount  of  at  least  five  hundred  dollars."  The  ap- 
pellant filed  two  answers — first,  a  denial  of  insolvency  and  of  the  commission 
of  the  acts  of  bankruptcy  alleged,  with  demand  of  a  Jury  trial,  and,  subse- 
quently, specific  denials  of  the  several  allegations,  with  various  averments 
of  matters  not  within  the  statutory  issues.  On  the  application  of  all  parties, 
March  23,  1904,  upon  waiver  of  trial  by  Jury,  an  order  was  entered  in  the 
District  Court  that  the  issues  be  "specially  referred  to  Referee  F.  L.  Wean, 
on  the  original  petition  and  answer  thereto,  to  hear,  take  proofs,  and  report 
his  conclusions  and  recommendations."  The  hearing  before  the  referee  was 
extraordinary  in  the  time  occupied  and  the  extent  and  diflPuseness  of  the  tes- 
timony upon  these  issues.  The  report  of  the  referee  was  made  September 
30,  1904,  reviewing  the  testimony  at  considerable  length,  and  finding  against 
the  appellant  upon  tlie  issues  of  insolvency  and  commission  of  acts  of  bank- 
ruptcy, which  were  the  only  contested  matters.  In  substance,  his  conclusions 
upon  the  Insolvency  issue  were:  That  the  indebtedness  was  "at  least  $212,- 
000;"  that  a  fair  valuation  of  the  assets  (consisting  of  a  manufacturing 
plant,  products,  and  materials,  with  accounts  and  bills  receivable  of  doubtful 
value)  is  dlttlcult  to  ascertain  under  evidence  "almost  irreconcilably  confiict- 
ing,"  but  that  $150,123.56  is  "the  maximum  that  can  be  allowed  as  a  fair  val- 
uation of  all  the  property"  on  October  12,  1903 ;  that  the  aggregate  during  the 
four  months  theretofore  "was  not,  at  a  fair  valuation,  sufficient  to  pay  all  its 
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debts."  Upon  the  issue  of  acts  of  baukruptcy,  the  referee  finds  preferential 
transfers  and  payments,  witbin  the  four-months  period,  to  three  specified 
creditor^,  namely:  (1)  Donaldson,  who  was  president  of  the  appellant  (2) 
Worth,  one  of  its  officers,  (3)  Caldwell,  an  employ^;  also,  a  doubtful  trans- 
action with  one  Bronson,  through  Donaldson,  and  that  others  appeared  of  a 
similar  nature,  and  all  "constituted  acts  of  bankruptcy."  Neither  of  the 
preference?  referred  to  is  specifically  mentioned  in  the  original  petition,  nor 
is  there  any  finding  upon  either  of  the  preferences  so  specified.  Both  parties 
filed  certain  exceptions  to  the  report,  and  hearing  in  the  District  Court  oc- 
cured,  resulting  in  orders  January  9,  1905,  (1)  overruling  the  exceptions  and 
approving  the  report,  and  (2)  adjudicating  bankruptcy.  On  January  10,  1905, 
all  parties  appearing,  the  orders  last  mentioned  were  vacated,  and  new  orders 
were  entered,  namely:  (1)  Granting  leave  to  petitioning  creditors  (who 
had  intervened,  by  leave  of  court,  April  12,  1904)  "to  file  instanter  their 
amended  petition,"  wherein  the  acts  of  bankruptcy  so  reported  by  the  referee 
were  specified;  (2)  the  exceptions  on  the  part  of  the  bankrupt  to  the  report 
were  overruled,  and  the  report  approved,  the  bankrupt  excepting.-  and  pray- 
ing an  appeal,  for  which  appeal  bond  was  fixed;  and  (3)  an  adjudication  of 
bankruptcy  in  a  separate  order  of  like  date.  Confusion  appears  to  have  aris- 
en in  the  attempted  appeal,  and  on  February  8,  1905,  the  former  adjudication 
of  bankruptcy  was  vacated,  and  a  new  adjudication  was  then  entered  of  that 
date,  from  which  this  appeal  is  prosecuted. 

E.  E.  McKay  and  S.  M.  Meek,  for  appellant. 
Jacob  Newman  and  S.  O.  Levinson,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

The  only  questions  arising  upon  this  appeal  are  a  single  one  of  bank- 
ruptcy practice  and  two  issues  of  fact.  Error  is  assigned  upon  various 
rulings  of  the  referee  in  the  admission  or  rejection  of  testimony,  and 
these  rulings  are  pressed  in  the  argument  for  reversal ;  but  we  are  of 
opinion  that  no  reversible  error  appears  in  either,  and  that  neither  of 
such  assignments  touches  the  merits  of  the  controversy  or  justifies 
discussion.  While  the  question  of  practice  is  complicatecl  in  the  meth- 
ods pursued  by  both  parties  to  the  controversy,  its  solution  is  free 
from  difficulty  when  the  proceedings  are  considered  as  an  entirety.  The 
appellant  contends,  in  effect,  that  the  petition  on  which  the  issues  were 
referred  confers  no  authority  to  hear  the  testimony  or  find  the  acts  of 
bankruptcy  reported  by  the  referee,  and  that  the  District  Court  was 
without  jurisdiction  to  allow  the  amendment  to  take  effect  as  of  the  date 
when  the  original  petition  was  filed,  or  to  adjudge  bankruptcy  upon  the 
report  Neither  of  these  propositions  is  tenable.  It  is  true  that  the 
original  petition  was  defective  in  the  allegation  of  other  acts  of  bank- 
ruptcy than  those  specifically  described.  On  objection  raised  before 
answer,  or  in  the  course  of  hearing,  under  the  well-recognized  practice, 
the  District  Court  would  either  have  required  specification  of  any  fur- 
ther acts,  by  way  of  amendment,  as  a  condition  precedent  to  the  intro- 
duction of  proof,  or  stricken  out  the  general  averments.  Instead  of  thus 
calling  attention  to  the  defect,  the  appellant  elected  to  take  issue  upon 
this  general  allegation  by  express  denial,  and  proceeded  upon  the  hear- 
ing without  an  objection,  even  before  the  referee,  which  raises  the  ques- 
tion. Upon  the  oral  argument  counsel  for  the  appellant  reasserted,  in 
.substance,  the  statement  which  appeared  in  their  brief,  "that  on  every 
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occasion,  when  this  class  of  proof  was  offered  by  petitioners,  objection 
was  made"  (referring  to  pages  of  the  record  there  cited),  and  leave 
was  given  to  furnish  any  further  citations  from  the  record  in  a  sup- 
plemental brief  to  be  filed.  That  brief  is  at  hand,  but  without  support- 
ing references.  On  examination  of  the  pages  relied  upon,  the  objec- 
tion appears,  in  like  general  form  with  those  interposed  to  all  classes 
of  testimony,  in  remarkable  frequency  throughout  the  record,  and  in 
one  instance,  only,  refers  to  the  petition.  A  witness,  who  was  the  rep- 
resentative of  the  receiver,  after  mentioning  property  on  hand,  had 
testified  that  certain  machines  were  not  found  which  the  books  indicated 
to  be  in  stock,  and  named  as  claiming  their  ownership  two  persons 
(Worth  and  Caldwell),  both  employes  of  the  company ;  also,  that  wit- 
ness had  made  demand  of  Caldwell,  who  refused  to  deliver  the  property. 
Upon  inquiry  as  to  the  claim  then  made  by  Caldwell,  one  of  the  counsel 
for  the  bankrupt  objected,  "on  the  ground  it  is  not  based  on  the  pe- 
tition, and  the  further  ground  that  it  is  not  competent"  The  an- 
swer was  received,  and  the  examination  proceeded,  with  much 
cumulative  testimony  introduced  tending  to  prove  preferential  transfers 
within  the  four  months  to  numerous  persons  not  named  in  the  petition, 
and  it  does  not  appear  that  the  want  of  sufficient  allegations  in  the  peti- 
tion was  expressly  called  to  attention  at  any  stage,  nor  was  the  above- 
mentioned  form  of  objection  renewed,  and  no  motion  appears  to  strike 
out  testimony  for  such  cause.  Indeed,  it  appears  that  much  testimony 
on  the  part  of  the  appellant  was  directed  to  these  unspecified  transac- 
tions. No  surprise  is  suggested,  and  it  is  obvious  that  ample  time  was 
afforded  to  meet  the  evidence  received  under  the  general  allegation. 
The  contention  that  the  objection  was  well  and  seasonably  raised  before 
the  referee  is  plainly  without  merit. 

The  evidence  being  thus  received  and  reported  to  the  court  with  the 
finding  of  facts,  the  doctrine  is  well  settled  that  the  jurisdiction  of  the 
District  Court  was  complete,  both  to  determine  whether  the  petition  was 
sufficient  in  form  to  cover  these  facts,  and  to  allow  amendment  of  the  pe- 
tition if  deemed  insufficient, 'and  that  an  amendment  soallowed  and  made 
"relates  to  and  takes  effect  as  of  the  date  of  the  filing  of  the  original  peti- 
tion." The  case  in  that  respect  is  ruled  by  the  decision  of  this  court 
in  Re  Shoesmith,  of  the  present  term  (135  Fed.  684,  688,  68  C.  C.  A. 
322),  and  the  allowance  was  within  the  judicial  discretion,  whether  nec- 
essary or  unnecessary  at  that  stage.  See  The  Tremolo  Patent,  23  Wall. 
518,  527,  23  L.  Ed.  97;  Graffam  v.  Burgess,  117  U.  S.  180,  194,  6  Sup. 
Ct.  686,  29  L.  Ed.  839. 

The  questions  of  fact  are:  (1)  Whether  the  findings  of  insolvency 
are  established  by  the  evidence,  and  (2)  whether  the  preferential  trans- 
fers found  by  the  referee  are  alike  well  founded.  The  answer  to  the 
first  question  will  dispose  of  the  second,  as  the  facts  of  the  several 
transfers  are  substantially  undisputed,  and  the  further  inquiries  of  in- 
solvency in  fact  and  imputed  knowledge  thereof  in  either  instance  are 
the  only  debatable  element. 

The  issues  were  sent  to  the  referee,  as  special  master,  "to  hear,  take 
proofs,  and  report  his  conclusions,"  on  the  application  and  consent  of 
all  parties.    Thus  the  appellant  waived  its  right  to  a  jury  trial,  and 
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chose  submission  of  the  controversy  to  the  master,  not  as  the  mere  re- 
corder of  the  testimony,  but  as  the  tribunal  of  first  instance  to  determine 
the  ultimate  facts.  In  such  case  the  findings  "are  to  be  taken  as  pre- 
sumptively correct,"  and  are  reviewable  only  "when  there  has  been  man- 
ifest error  in  the  consideration  given  to  the  evidence  or  in  the  applica- 
tion of  the  law."  Kimberly  v.  Arms,  129  U.  S.  512,  524,  9  Sup.  Ct. 
355,  32  L.  Ed.  764 ;  11  Rose's  Notes  U.  S.  Rep.  713 ;  Tilghman  v.  Proc- 
tor, 125  U.  S.  136, 149,  8  Sup.  Ct.  894,  31  L.  Ed.  664;  Callaghan  v.  My- 
ers, 128  U.  S.  617,  666,  9  Sup.  Ct.  177,  32  L.  Ed.  547.  The  rule  so 
stated  is  plainly  applicable  for  just  consideration  of  the  mass  of  con- 
flicting testimony  introduced  upon  this  hearing  to  ascertain  the  value 
of  the  assets,  on  which  the  question  of  insolvency  hinges.  As  the  ref- 
eree heard  the  witnesses,  his  judgment  of  the  relative  value  and  credibil- 
ity of  their  testimony  is  entitled  to  affirmance  under  these  conditions, 
unless  it  appears  that  it  rests  upon  an  erroneous  theory  of  valuation,  or 
controlling  testimony  was  disregarded  in  his  conclusions.  The  report 
of  the  referee  contains  a  review  of  the  testimony,  and  is  convincing  that 
there  was  no  departure  from  the  rule  of  fair  valuation  of  assets,  as  de- 
fined under  the  bankruptcy  act ;  that  the  findings  are  well  supported  by 
competent  evidence ;  and  that  the  valuations  submitted  on  behalf  of  the 
appellant  were  generally  excessive — grossly  so  in  respect  of  patents  and 
manufacturing  plant  in  any  view.  This  consideration  of  the  findings 
is  strengthened  by  their  confirmation  upon  review  and  full  hearing  in 
the  District  Court.  So,  were  it  not  for  the  contentions  in  argument  and 
briefs  on  behalf  of  the  appellant  that  both  testimony  and  findings  are 
erroneously  and  manifestly  predicated  upon  "wrecker's  prices"  and 
"scrap  values,"  and  not  upon  fair  valuations  as  a  going  concern,  the 
general  rule  above  cited  would  authorize  affirmance  of  the  report  and 
order,  without  reviewing  the  testimony  on  valuations ;  and  it  may  well 
be  remarked  that  the  briefs  do  not  clearly  point  out  the  errors  complain- 
ed of. 

On  examination,  however,  of  the  testimony  referred  to,  it  satisfacto- 
rily appears  that  the  evidence  supports  the  finding  of  fair  valuation  of 
■  the  aggregate  of  the  appellant's  property,  and  that  the  complaints  so 
earnestly  pressed  are  not  well  founded.  These  general  facts  unmistak- 
ably appear :  That  the  corporation  was  organized  and  its  operations  car- 
ried on  during  its  brief  existence  with  insufficient  capital  to  accomplish 
the  business  sought;  that  the  patents,  which  entered  largely  into  the 
capitalization,  however  valuable  as  contributions  to  the  venture,  were 
available  only  when  sufficient  cash,  or  other  means,  was  contributed  to 
manufacture  and  market  the  products,  and  their  fair  valuation  was  prob- 
lematical; that  the  operations  were  hampered  and  success  constantly 
threatened  because  available  means  were  not  at  hand;  that,  whatever 
of  promises  in  future  business  were  thus  far  indicated  in  production  and 
sales,  a  successful  business  was  not  well  established  and  not  well  assur- 
ed without  further  capital ;  and,  finally,  prior  to  October,  1903,  creditors 
were  pressing,  and  urgent  demands  for  pay  rolls  and  other  needs  were 
relieved  only  through  temporary  loans  upon  pledges  of  goods  and  like 
expedients  of  the  debtor  in  a  struggle  to  carry  on  business  with  insuf- 
ficient cash  and  credit.    The  real  estate,  buildings,  and  fixed  machinery 
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of  the  concern  were  purchased  in-  the  year  1900  for  $30,000  (an  old 
plant  formerly  used  for  other  manufacturing  purposes),  but  entered  on 
the  books  of  the  appellant  immediately  at  $150,000.  Improvements  and 
repairs  made  by  the  appellant  aggregated  less  than  $15,000,  as  indicated 
by  the  books.  While  it  is  generally  difficult  to  fix  the  fair  market  value- 
of  such  property — ^and  plainly  neither  the  purchase  price  nor  the  valua- 
tion placed  upon  the  books  of  the  corporation  is  controlling — ^the  ref- 
eree's approximation  of  $50,000  impresses  us  as  reasonable  and  fair  un- 
der the  testimony,  with  reference  to  all  the  conditions  existing  October 
12, 1903.  For  valuation  of  the  patents,  the  testimony  furnishes  little  aid, 
and  from  the  nature  of  the  property  right,  it  is  difficult,  if  not  impossible, 
to  fix  any  market  value  upon  the  patents  mentioned.  If  credible  testi- 
mony appears  which  tends  to  show,  the  validity,  utility,  and  intrinsic 
value  of  either,  it  is  not  referred  to  in  the  briefs.  The  testimony  on  the  part 
of  the  appellant  of  purported  offers  made  for  certain  of  their  patents  was 
rightly  disregarded  by  the  referee,  for  the  sufficient  reason,  if  otherwise 
entitled  to  consideration,  that  neither  bona  fide  intention  to  purchase  nor 
ability  to  consummate  was  apparent;  and  the  valuation  stated  by  the 
witnesses  for  the  appellant  were  neither  well  founded  nor  credible. 
Surely  no  ground  appears  to  raise  the  estimate  reported  by  the  referee 
upon  the  patents.  Other  exceptions  to  the  valuations  so  reported  do 
not  justify  discussion  in  detail,  as  it  is  manifest  that  the  aggregate  valu- 
ation of  the  property,  in  any  view  of  these  minor  valuations,  was  insuf- 
ficient to  pay  the  conceded  indebtedness  of  the  corporation.  No  re- 
versible error  appearing,  the  finding  thereupon  will  not  be  disturbed. 

So,  in  respect  of  the  finding  that  acts  of  bankruptcy  were  committed, 
both  the  fact  of  insolvency  and  imputed  knowledge,  in  three  instances 
of  preference,  at  least,  unmistakably  appear  and  sustain  the  finding. 

The  order  of  the  District  Court  that  the  appellant  be  adjudged  bank- 
rupt accordingly  is  affirmed. 


BANK  OF  HAVBLOCK  v.  WESTERN  UNION  TELEGRAPH  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  16,  1905.) 

No.  2,143. 

Telegraph  Companies — Negligence — Cark  to  Ascebtain  Identity  and  Au- 
thority OF  Senders  of  Messages — Extent  and  Limit. 

In  the  absence  of  notice  of  facts  or  circumstances  which  would  awaken 
inquiry  and  arouse  suspicion  in  the  mind  of  a  person  of  ordinary  prudence 
and  intelligence  in  a  like  situation  regarding  the  authority  to  send  it  of 
the  party  who  presents  a  message  for  transmission,  the  exercise  by  a  tele- 
graph company  and  its  operators  of  reasonable  care  to  receive  and  trans- 
mit genuine  and  authorized  messages  only  does  not  require  them  to  in- 
vestigate or  ascertain  the  identity,  or  authority  to  send  it,  of  the  person 
who  tenders  a  message  for  transmission,  whether  that  message  is  in  writ- 
ing, or  is  spoken  directly  to  the  operator,  or  Is  communicated  to  him  by 
telephone. 

But,  when  such  facts  or  circumstances  come  to  the  notice  of  the  com- 
pany, or  of  Its  acting  operator,  the  exercise  of  reasonable  care  to  transmit 
genuine  and  authorized  messages  only  requires  the  party  who  receives  the 
notice  either  to  investigate  and  ascertahi  the  authority  of  the  sender  be- 
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fore  transmitting  the  message,  or  to  communicate  the  facts  and  circum- 
stances and  the  inquiry  or  suspicion  to  the  addressee  at  or  before  its  de- 
livery. 

2.  Same — False  Repbesentation  bt  Unauthobizsd  Telegsam — ^Damages. 

Action  by  mortgagees  against  a  telegraph  company  for  loss  of  their  lien 
on  cattle  worth  $3,500,  caused  by  the  receipt  over  the  telephone,  from  one 
whose  voice  was  not  known  to  the  <H)erator  and  wlio  had  no  authority  to 
send  it,  and  the  transmission  to  the  plaintiffs  to  whom  it  was  addressed,  of 
this  telegram :  "We  will  pay  Barnes'  draft  for  thirty-flve  hundred.  Bank 
of  Denlson."    Held: 

(1)  The  telegram  was  not  so  indefinite  that  reliance  and  action  might 
not  lawfully  be  based  upon  it 

(2)  The  loss  of  the  lien  upon  the  cattle  was  not  an  unnatural  or  im- 
probable effect  of  the  delivery  of  the  telegram,  and  the  damages  resulting 
from  this  loss  were  not  too  remote  to  warrant  a  recovery. 

(3)  A  draft  by  Barnes  was  not  essential  to  the  maintenance  of  the 
plaintiff's  action  for  the  false  representation  embodied  In  the  telegram  and 
the  resulting  damage. 

8.  Same — Action  fob  Diminution  of  Lien — Sufficiengy  of  Remaining  Se- 
cuBiTY  No  Defense. 

It  is  no  defense  to  an  action  by  mortgagees  against  a  stranger  for  caus- 
ing the  loss  of  their  lien  upon  some  of  the  mortgaged  property  that  it  still 
covers  an  amount  sufficient  to  secure  the  payment  of  the  mortgage  debt 

4,  Appeal — Review — Dibegted  Vebdict  on  Spegifio  Gbounds — When  Pbeju- 

DICIAL. 

When  a  verdict  Is  directed  on  specific,  but  untenable,  grounds.  It  may 
not  be  affirmed  on  other  grounds,  unless  it  Is  clear  beyond  doubt  that  the 
new  gix>unds  could  not  have  been  obviated  if  they  had  been  called  to  the 
attention  of  the  defeated  party  at  the  time  the  verdict  was  rendered. 

But,  when  the  defeated  party  has  introduced  at  the  trial  all  the  le?al 
evidence  he  offered  and  has  rested  his  case,  he  has  thereby  estopped  him- 
self from  denying  that  he  can  do  no  more  to  overcome  the  objection  that 
the  evidence  is  insufficient  to  sustain  a  verdict  in  his  favor;  and  if  the 
bill  of  exceptions  contains  all  the  evidence,  and  It  is  clear  beyond  doubt 
that  it  would  not  sustain  a  verdict  in  his  favor,  an  instruction  by  the 
court  to  return  a  verdict  against  him  upon  some  other,  but  untenable, 
ground  is  error  without  prejudice,  and  no  ground  for  reversal. 

fi.  Pleading— Teial  of  Issues  Not  Raised  bt  Pleadings  Waives  ths  Plead- 
ings. 

The  trial  of  issues  tendered  by  a  pleading  as  though  they  had  been 
properly  made,  in  the  absence  of  any  plea,  answer,  or  replication  which 
raises  them,  estops  the  parties  from  subsequently  denying  that  the  issues 
were  duly  made,  and  from  taking  any  advantage  of  the  lack  of  the  plea, 
answer,  or  repllcatioiL 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

p.  M.  Kelleher  (F.  H.  Helsell  and  Healy  Bros.,  on  the  brief),  for 
plaintiff  in  error. 

H.  D.  Estabrook,  Asa  F.  Call,  and  Rush  Taggart  (George  H.  Fear- 
ons,  Craig  L.  Wright,  and  John  F.  Dillon,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CARLAND, 
District  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiffs  constituted  a  copartner- 
ship under  the  title  of  the  "Bank  of  Havelock/'  and  they  sued  the 
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Western  Union  Telegraph  Company,  a  corporation,  for  damages  in  the 
sum  of  $3,500,  because  it  received  by  telephone  from  some  one  at  Deni- 
son,  in  the  state  of  Iowa,  who  had  no  right  to  send  it,  and  delivered 
to  the  plaintiffs,  this  telegram : 

"Dated  Denlson,  Iowa,  Feb.  28,  1902. 
'To  the  Bank  of  Havelock:    We  will  pay  Barnee'  draft  for  thirty-flye  hun- 
dred. Bank  of  Denison. 

At  the  time  this  telegram  was  received  the  plaintiffs  had  a  chattel 
mortgage  on  some  cattle  of  the  value  of  $3,500,  which  Barnes  had 
bought,  and  they  were  induced  by  the  telegram  to  lose  their  lien  upon 
and  to  surrender  the  cattle  to  him.  On  March  25,  1902,  Barnes  made 
a  draft  on  the  bank  of  Denison  in  favor  of  the  plaintiffs  for  $3,500, 
but  the  drawee  refused  to  pay  it.  The  Bank  of  Denison  was  a  copart- 
nership, composed  of  Leslie  M.  Shaw  and  Carl  M.  Kuehnle.  These 
partners,  Charles  E.  Voss,  the  cashier,  and  A.  B.  Lorenson,  were  the 
only  persons  who  had  authority  to  send  such  a  telegram,  or  to  act  for 
the  bank  in  any  way.  E.  G.  Lyman  was  the  operator  of  the  defendant 
at  Denison,  who  received  the  telegram  over  the  telephone  and  sent  it 
to  the  plaintiffs.  He  had  been  in  his  position  from  February  5,  1902. 
He  did  not  know  the  voice  of  the  person  who  gave  him  the  telegram, 
but  took  it  for  granted  that  it  was  the  voice  of  some  one  who  had  the 
right  to  send  it  He  knew  Voss,  the  cashier,  and  did  not  think  that  the 
voice  was  his.  He  subsequently  became  acquainted  with  Barnes,  but 
could  not  say  that  he  recognized  the  voice  as  that  of  Barnes.  He  did 
not  know  who  gave  him  the  message,  because  he  did  not  recognize  the 
voice  which  communicated  it  to  him.  The  foregoing  facts  were 
proved  at  the  trial,  and  there  was  no  evidence  tending  to  prove  any 
other  facts  which  were  material  to  the  decision  of  the  case  before  us. 

At  the  close  of  the  evidence  counsel  for  the  defendant  made  a  motion, 
which  the  court  granted,  for  an  instruction  to  the  jury  to  return  a 
verdict  fgr  their  client  upon  the  specific  grounds  that  plaintiffs  had 
never  taken  or  expended  anything  for  any  draft  in  reliance  upon  the 
telegram,  that  the  telegram  was  so  indefinite  that  they  had  no  right 
to  rely  upon  it,  and  that  the  plaintiffs  had  no  right  to  recover  for  the 
surrender  of  the  cattle,  or  for  the  loss  of  their  lien  upon  them,  be- 
cause the  telegram  contained  no  agreement  to  indemnify  them  against 
any  such  loss,  nor  was  the  release  of  such  security  within  the  contem- 
plation of  the  parties.  This  ruling  is  assigned  as  error.  It  is  true  that 
the  plaintiffs  never  paid  out  or  lost  anything  by  taking  or  relying  upon 
any  draft  of  Barnes,  and  that  they  were  not  entitled  to  recover  at  the 
trial  upon  that  ground.  But  the  Bank  of  Denison  refused  to  pay  the 
draft  of  Barnes  on  March  25,  1902,  and  it  would  not  have  paid  it  at 
any  time  after  the  telegram  was  delivered,  if  it  had  been  presented. 
The  telegram  was  not  so  indefinite  or  uncertain  that  reliance  and  action 
might  not  have  been  lawfully  founded  upon  it.  It  contained  a  direct 
promise  to  pay  Barnes'  draft  for  $3,600,  and  if  it  had  been  authorized 
by  the  Bank  of  Denison,  and  the  plaintiffs  had  procured  and  paid  value 
for  a  draft  of  Barnes  for  that  amount,  within  a  reasonable  time  after 
they  received  the  telegram,  they  would  have  had  a  perfect  cause  of 


Digitized  by 


Google 


BANK  OP  HAVELOCK   V.  WESTERN   UNION  TELEGRAPH  CX).       525 

action  against  the  Bank  of  Denison  for  its  amount.  Coolidge  v.  Pay- 
son,  2  Wheat.  66,  4  U  Ed.  185 ;  State  National  Bank  v.  Young  (C.  C.) 
14  Fed.  889. 

While  the  plaintiffs  parted  with  no  property  in  reliance  upon  the 
draft,  they  were  induced  by  the  telegram  to  surrender  the  cattle  and  to 
lose  their  lien  by  mortgage  upon  them,  and  they  thereby  lost  $3,500 
of  their  security  for  their  claim  against  their  debtor.  Why  were  they 
not  entitled  to  recover  back  this  amount?  Counsel  for  the  telegraph 
company  answer  (1)  because  the  plaintiffs  surrendered  the  security 
of  the  cattle  in  reliance  upon  the  promise  of  Barnes  to  make  his  draft 
on  the  Bank  of  Denison,  and  not  in  reliance  upon  the  telegram;  (2) 
because  the  failure  of  Barnes  to  make  his  draft  was,  and  the  telegram 
was  not,  the  proximate  cause  of  the  loss;  and  (3)  because  the  plain- 
tiffs had  ample  security  for  their  debt  after  the  loss  of  their  lien  upon 
the  cattle  bought  by  Barnes,  so  that  they  never  sustained  any  damage. 
The  evidence,  however,  does  not  sustain  these  positions.  It  is  that  the 
plaintiffs  refused  to  surrender  the  cattle  or  their  lien  upon  them  for 
the  promise  of  Barnes  to  make  his  draft,  or  for  the  draft  itself,  and  that 
they  were  induced  to  lose  their  lien  by  the  telegram  in  evidence  only. 
The  failure  of  Barnes  to  make  his  draft  was  not  the  proximate  or  other 
•cause  of  the  loss  of  the  plaintiffs,  because  the  proof  is  that  they  would 
not  have  surrendered  the  cattle  or  their  lien  upon  them  upon  the  faith 
of  it,  and  that  the  Bank  of  Denison  would  not  have  paid  it  in  any  event, 
so  that  its  execution  and  presentation  would  have  been  nothing  but 
one  of  those  idle  ceremonies  which  the  law  never  requires.  The  proof 
is  clear  and  convincing  that  the  telegram  was  the  proximate  cause  of 
the  loss.  Without  it  the  plaintiffs  would  never  have  lost  their  lien 
upon  the  cattle  without  payment  of  their  purchase  price,  and  would 
never  have  suffered  the  damages  they  claim. 

It  is  conceded  that,  if  the  telegram  had  been  genuine,  the  plaintiffs 
could  not  have  recovered  of  the  Bank  of  Denison,  unless  they  had  pur- 
chased or  discounted  a  draft  of  Barnes  upon  that  bank  for  value.  This, 
however,  is  because  their  cause  of  action  against  that  bank  would  have 
arisen  upon  contract,  if  at  all,  and  that  contract  would  not  have  been 
made  until  the  plaintiffs  had  accepted  the  offer  tendered  by  the  tele- 
gram, according  to  its  terms.  The  action  in  hand,  however,  against 
the  telegraph  company,  is  not  an  action  upon  a  contract,  but  is  an 
action  for  a  tort.  The  gravamen  of  this  suit  is  false  representation 
and  resulting  damage,  and  the  acceptance  of  the  apparent  offer  which 
the  Bank  of  Denison  never  made  neither  conditioned  nor  limited  it. 
The  facts  that  the  telegraph  company,  in  violation  of  its  duty  of  rea- 
sonable care,  falsely  represented  to  the  plaintiffs  that  the  Bank  of  Deni- 
son had  promised  to  pay  the  draft  of  Barnes  for  $3,500,  and  that  the 
plaintiffs,  in  reliance  upon  the  truth  of  that  representation,  surrendered 
its  lien  upon  cattle  of  the  value  of  $3,500,  constituted  a  perfect  cause 
of  action,  and  entitled  the  plaintiffs  to  a  judgment.  One  who  wrong- 
fully deceives  or  misleads  another,  to  whom  he  owes  the  duty  of  truth- 
ful statement,  to  his  damage,  is  liable  for  the  natural  and  probable 
<x)nsequences  of  his  act.  The  natural  and  probable  effect  of  the  false 
telegram  was  the  expenditure  or  the  loss  by  the  addressee  of  $3,500 
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upon  the  faith  of  it,  and  this  loss  by  the  surrender  of  the  cattle,  or  of 
a  lien  upon  them,  was  not  so  remote  as  to  be  either  an  unnatural  or  im- 
probable effect  of  it.  Marshall  v.  Buchanan,  35  Cal.  264,  95  Am.  Dec. 
95 ;  Benton  v.  Pratt.  2  Wend.  385,  20  Am.  Dec.  623 ;  Rice  v.  Manley, 
66  N.  Y.  82,  23  Am.  Rep.  30. 

Nor  can  the  defendant  escape  judgment  for  the  loss  inflicted  because 
the  plaintiffs  have  other  security  sufficient  to  satisfy  their  claim  against 
the  mortgagor.  They  had  the  right,  as  against  the  telegraph  com- 
pany, to  all  the  security  which  they  had  obtained,  and  the  depreciation 
or  abstraction  of  any  part  of  it  by  the  latter  was  wrongful.  It  does  not 
lie  in  the  mouth  of  the  telegraph  company,  after  it  has  depreciated  the 
security  of  the  plaintiffs'  $3,500,  to  say  that  it  is  not  liable  to  make 
compensation  for  the  loss  because  the  plaintiiTs  have  the  power  to  in- 
flict it  upon  the  mortgagor.  It  is  no  answer  to  a  suit  by  a  mortgagee 
against  a  stranger  for  the  removal  of  timber  or  houses  or  other  valua- 
ble property  from  mortgaged  lands,  or  for  the  conversion  ot  mort- 
gaged chattels,  that  the  claim  of  the  mortgagee  is  amply  secured  with- 
out the  timber  or  houses  taken  or  the  chattels  converted.  And  it  is  no 
defense  to  an  action  by  a  mortgagee  for  the  loss  of  security  caused  by 
false  representations  that  the  plaintiff's  claim  is  amply  secured,  not- 
withstanding the  loss.  A  mortgagee  is  entitled  to  recover  of  a  wrong- 
doer the  value  of  the  mortgaged  property  he  has  taken  from  the  lien 
of  the  mortgage,  although  that  lien  still  holds  sufficient  to  secure  the 
debt,  and  he  is  not  required  to  inflict  the  loss  upon  the  mortgagor. 
Shapard  v.  Hyncs,  45  C.  C.  A.  271,  104  Fed.  449,  62  L.  R.  A.  675 ; 
Allen  V.  Butman,  138  Mass.  686,  587 ;  Stevenson  v.  Lord  (Colo.  Sup.) 
25  Pac.  313.  The  result  is  that  the  motion  for  a  directed  verdict 
should  not  have  been  granted  for  any  of  the  reasons  stated  therein. 

But  counsel  for  the  defendant  insist  that  there  was  not  sufficient  evi- 
dence of  the  negligence  of  the  defendant  in  the  receipt  of  the  telegram 
to  sustain  a  verdict  against  it,  and  that  the  ruling  of  the  court,  if  erro- 
neous, was  error  without  prejudice,  and  therefore  no  ground  for  rever- 
sal. The  first  paragraph  of  the  argument  of  counsel  for  the  plaintiffs 
is  devoted  to  a  discussion  of  the  law  and  a  citation  of  the  authorities 
upon  this  question,  but  in  their  reply  brief  they  insist  that  the  suffi- 
ciency of  the  evidence  of  negligence  is  not  open  for  consideration  at 
this  time  (1)  because  that  question  was  not  presented  by  the  motion 
or  considered  by  the  trial  court,  and  (2)  because  after  lie  defendant 
had  answered  the  original  petition,  and  had  denied  its  material  aver- 
ments, the  plaintiffs  amended  it  by  modifications  of,  and  additions  to, 
some  of  its  allegations,  and  by  addiiig  to  it  a  second  count,  wherein 
they  set  forth  the  same  cause  of  action  pleaded  in  the  original  petition 
in  different  and  somewhat  broader  terms,  and  no  answer  to  this 
amended  petition  was  ever  made.  The  presumption  is  that  error  pro- 
duces prejudice,  and  it  is  only  when  it  is  clear  beyond  doubt  that  none 
resulted,  or  could  have  resulted,  from  an  erroneous  ruling  that  the 
judgment  may  be  lawfully  affirmed.  Deery  v,  Cray,  5  Wall.  795,  807, 
808,  18  L.  Ed.  653;  U.  S.  v.  Gentry,  55  C.  C.  A.  658,  663,  119  Fed.  70, 
75.  Hence  when  a  verdict  is  directed  on  limited,  but  untenable 
grounds,  it  may  not  stand  on  other  grounds,  unless  it  is  clear  beyond 
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doubt  that  the  new  grounds  could  not  have  been  obviated  if  they  had 
been  called  to  the  attention  of  the  defeated  party  at  the  time  the  motion 
was  made.  Peck  v.  Heurich,  167  U.  S.  624, 17  Sup.  Ct.  927,  42  L.  Ed. 
302;  Currier  v.  Dartmouth  College,  117  Fed.  44,  47,  54  C.  C.  A.  430, 
433.  But  where  parties  have  produced  all  their  evidence,  and  the 
court  has  received  it,  and  they  have  rested  their  case  at  the  trial,  they 
have  thereby  admitted,  and  in  that  way  estopped  themselves  from 
denying,  that  they  can  do  no  more  to  overcome  the  objection  that  the 
evidence  is  insufficient  to  sustain  a  verdict  in  their  favor,  because  the 
question  of  the  sufficiency  of  the  evidence  always  arises  in  every  case 
before  its  submission  to  a  jury,  and  it  is  the  province  and  duty  of  the 
court  to  determine  it.  Cole  v.  German  Savings  &  Loan  Soc.,  59  C. 
C.  A.  593,  602,  124  Fed.  113,  122,  63  L.  R.  A.  416 ;  Brady  v.  Chicago 
&  G.  W.  Ry.  Co.,  114  Fed.  100,  105,  52  C.  C.  A.  48,  52,  53,  57  L.  R. 
A.  712 ;  Railway  Co.  v.  Belliwith,  83  Fed.  437,  441,  28  C.  C.  A.  358, 
362 ;  Commissioners  v.  Clark,  94  U.  S.  278,  284,  24  L.  Ed.  59 ;  North 
Pennsylvania  R.  Co.  v.  Commercial  Nat.  Bank,  123  U.  S.  727,  733, 
8  Sup.  Ct.  266,  31  L.  Ed.  287;  Railway  Company  v.  Converse,  139 
U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213.  In  W.  B.  Grimes  Dry 
Goods  Co.  V.  Malcolm,  164  U.  S.  483,  491,  17  Sup.  Ct.  158,  41  L.  Ed. 
524;  Id.,  7  C.  C.  A.  426,  427,  58  Fed.  670,  671,  the  trial  court  directed 
a  juror  to  consent  to  a  verdict  because  he  had  once  agreed  to  it,  al- 
though he  protested  that  it  was  not  his  verdict  before  the  court  had  re- 
ceived it.  But  the  Supreme  Court  and  this  court  held  that  the  error 
was  not  prejudicial,  and  affirmed  the  judgment,  because  the  record  clear- 
ly showed  that  the  evidence  warranted  a  peremptory  instruction  and 
would  not  have  sustained  any  other  verdict,  although  that  question 
had  not  been  presented  to  the  trial  court  by  motion  or  suggestion,  and 
it  had  submitted  the  case  to  the  jury.  When  a  defeated  party  has  been 
permitted  to  present,  and  has  introduced,  all  the  legal  evidence  which 
he  offered,  has  rested  his  case,  and  the  court  has  instructed  the 
jury  to  return  a  verdict  against  him  upon  a  specified,  but  untenable, 
ground,  its  action  is  error  without  prejudice,  and  will  not  warrant  a 
reversal  of  the  judgment,  where  it  is  clear  beyond  doubt  from  a  bill 
of  exceptions,  which  contains  all  the  evidence,  that  it  would  not  sus- 
tain any  other  verdict.  Smiley  v.  Barker,  28  C.  Q.  A.  9, 13,  83  Fed.  684, 
687;  Moffat  v.  Smith,  41  C.  C.  A.  671,  101  Fed.  771;  Baker  v.  Kaiser, 
61  C.  C.  A.  303,  305,  126  Fed.  317,  319.  A  consideration  of  the  suffi- 
ciency of  the  evidence,  therefore,  cannot  be  avoided,  because  this  was 
not  one  of  the  reasons  for  the  directed  verdict  specified  in  the  motion. 
Nor  does  the  absence  of  an  answer  to  the  amended  petition  relieve 
us  from  this  duty.  The  material  averments  of  the  original  petition 
were  denied  in  due  time  by  a  proper  answer.  The  amended  petition 
pleaded  the  same  cause  of  action.  The  failure  to  answer  it  entitled 
the  plaintiffs  to  judgment  by  default.  They  never  applied  for  such  a 
judgment.  They  never  suggested  the  absence  of  an  answer,  or  the 
admission  of  the  averments  of  the  amended  petition  by  the  defendant, 
until  their  counsel  filed  their  reply  brief  in  this  court.  They  appeared 
in  the  court  below,  introduced  evidence  and  tried  this  action  as  though 
the  averments  of  the  amended  petition  had  been  denied  by  a  formal 


Digitized  by 


Google 


528  141  FBDERAL  BEPOBTBB. 

answer,  and  it  is  now  too  late  for  them  to  insist  upon  its  absence  for  the 
first  time  in  this  court  Their  silence  upon  this  subject  induced  the 
defendant  and  the  court  below  to  expend  time  and  labor  in  the  trial  of 
issues  which  they  tendered  in  their  amended  petition  in  the  belief  that 
these  issues  were  raised  by  the  pleadings  and  that  it  was  their  duty  to 
try  them,  and  they  are  now  estopped  from  denying  that  these  conclu- 
sions were  correct.  The  trial  of  issues  tendered  by  a  pleading,  in  the 
absence  of  a  plea,  answer,  or  replication  which  raises  them,  as  though 
they  had  been  thus  presented,  estops  the  parties  from  subsequently 
denying  that  the  issues  were  properly  made,  and  from  taking  any  ad- 
vantage of  the  absence  of  such  a  plea,  answer,  or  replication.  Keator 
Lumber  Co.  v.  Thompson,  144  U.  S.  434,  437,  12  Sup.  Ct.  669,  36  L. 
Ed.  495 ;  North  Chicago  St.  Ry.  Co.  v.  Burnham,  42  C.  C.  A.  684,  686, 
102  Fed.  669,  671;  Schuster  v.  Carson,  28  Neb.  612,  615,  44  N.  W. 
734;  Wright  v.  Waddell,  89  Iowa,  350,  364,  56  N.  W.  650;  Anderson 
V.  Independent  School  District  (C.  C.)  78  Fed.  750,  751;  Loomis  v. 
Riley,  24  III  307,  309 ;  Clark  v.  City  of  Austin,  38  Minn.  487,  38  N.  W. 
615.  The  record  in  this  case  contains  all  the  evidence  at  the  trial,  and 
the  question  therefore  becomes  instant  and  unavoidable  whether  or 
not  it  is  dear  beyond  doubt  that  the  evidence  of  the  negligence  of  the 
telegraph  company  was  insufficient  to  sustain  a  verdict  against  it. 

The  question  is  essentially  one  of  law.  The  action  is  for  damages 
caused  by  the  false  representation  of  the  defendant,  contained  in  the 
telegram,  that  the  Bank  of  Denison  sent  it.  There  was  no  actual  in- 
tent by  the  defendant  to  deceive  the  plaintiffs  and  the  sole  basis  of  the 
action  is  that  the  deceit  and  damage  were  caused  by  the  breach  of  the 
duty  of  the  defendant  and  of  its  operator,  L3mian,  to  exercise  reason- 
able care  to  ascertain  whether  or  not  the  person  who  spoke  the  tele- 
gram to  the  operator  over  the  telephone  was  authorized  by  the  Bank 
of  Denison  to  do  so.  The  facts  are  undisputed.  There  were  three  per- 
sons, Kuehnle,  Voss,  and  Lorenson,  who  had  lawful  authority  to  tele- 
phone the  message  to  the  operator  in  the  name  of  the  bank,  or  to  em- 
power others  to  do  so.  Lyman  subsequently  became  acquainted  with 
Barnes,  and  could  not  say  that  the  dispatch  was  communicated  by  his 
voice.  He  knew  Voss,  and  thought  that  the  message  was  not  spoken 
by  his  voice.  It  might  have  been  lawfully  communicated  by  the  voice 
of  Kuehnle  or  of  Lorenson,  or  of  some  other  person  whom  one  of  them 
or  the  cashier  directed  to  do  so.  Lyman  did  not  recognize  the  voice  of 
the  person  who  sent  it,  and  did  not  know  whose  it  was.  But  he  took 
it  for  granted  that  it  was  the  voice  of  some  one  who  had  the  right  to 
communicate  it  and  to  direct  its  transmission.  This  is  all  the  testimony 
upon  this  subject,  and  it  discloses  nothing  in  the  situation  or  transac- 
tion to  warn  the  operator,  or  to  arouse  his  suspicion,  that  the  telegram 
was  not  spoken  to  him  by  one  who  had  the  legal  authority  to  send  it 
on  behalf  of  the  bank.  It  presents  this  question:  Does  the  discharge 
of  the  duty  which  a  telegraph  company  owes  to  the  addressee  of  a 
message  to  exercise  reasonable  care  to  receive  and  transmit  it  cor- 
rectly and  speedily,  so  that  it  will  represent  the  truth,  require  its  oper- 
ators to  investigate  and  ascertain  the  identity  or  authority  of  those 
from  whom  they  receive  messages  by  telephone  or  otherwise? 
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Our  attention  has  been  challenged  to  sections  2161-2164  of  the  Code 
of  Iowa  of  1897.  Section  2161  provides  that,  if  the  proprietor  of  a 
telegraph  company  refuses  to  transmit  messages  "with  fidelity  and 
without  unreasonable  delay,"  it  shall  no  longer  have  the  right  of 
emment  domain,  or  be  protected  by  the  laws  relating  to  corporations. 
Section  2162  requires  every  person  employed  in  transmitting  mes- 
sages by  telegraph  to  do  so  "with  fidelity  and  without  unreasonable 
delay,"  and  imposes  a  penalty  for  failure  to  do  so  and  for  "willfully 
and  wrongfully"  taking  or  receiving  any  such  message.  Section  2163 
provides  that  the  proprietor  of  a  telegraph  line — 

*'I8  liable  for  all  mistakes  In  transmitting  or  reeeiying  messages  made  by  any 
person  in  bis  employment  or  for  any  unreasonable  delay  In  their  transmis- 
sion or  delivery  and  for  all  damages  resulting  from  failure  to  perform  tbe 
foregoing  or  any  other  duty  required  by  law." 

Section  2164  declares  that  in  any  action  against  any  telegraph  com- 
pany for  damages  caused  by  erroneous  transmission  of  a  message,  or 
by  unreasonable  delay  in  delivery  of  a  message,  negligence  on  the 
part  of  the  telegraph  company  shall  be  presumed  upon  proof  of  errone- 
ous transmission  or  delivery.  These  provisions  of  the  statutes  are 
significant,  both  in  what  they  contain  and  what  they  omit,  and  they  in- 
dicate the  true  boundaries  of  the  duties  of  telegraph  companies.  They 
prescribe  their  duty  to  exercise  reasonable  care  to  receive,  transmit, 
and  deliver  messages  speedily  and  without  mistakes,  and  they  impose 
penalties  for  failures  to  do  so.  But  they  do  not  charge  upon  such 
companies  the  duty  to  ascertain  the  identity  or  authority  of  those 
who  tender  messages  to  send  them,  nor  do  they  impose  any  liability 
or  penalty  for  a  failure  to  do  so.  They  recognize  the  fact  that  the 
business,  and  hence  the  duty,  of  telegraph  companies,  is  to  speedily 
and  correctly  transmit  the  messages  presented  to  them,  not  to  inves- 
tigate, ascertain,  or  guaranty  their  truth,  or  the  identity  or  the  au- 
thority of  those  who  send  them.  The  act  or  the  alleged  neglect  of 
which  the  plaintiffs  cotnplain  in  this  case  is  not  one  of  those  de- 
nounced in  these  statutes,  and  they  have  no  farther  relevancy  in  this 
action.  The  defendant's  alleged  neglect  is  not  a  failure  to  transmit 
speedily  or  correctly,  or  to  receive  without  mistake,  the  message  ten- 
dered to  the  operator  at  Denison.  The  testimony  is  clear  and  undis- 
puted that  he  received  and  transmitted  without  mistake  the  message 
which  was  spoken  to  him  over  the  telephone.  Did  he  fail  to  discharge 
his  duty  because  he  did  not  ascertain  the  authority  of  the  person 
who  spoke  it  to  send  it  in  the  name  of  the  bank? 

The  great  purpose  of  telegraphy  is  the  quick  transmission  of  mes- 
sages from  senders  to  addressees.  In  the  conduct  of  this  business 
all  other  considerations  are  subordinate.  The  telephone  furnishes 
the  most  speedy  and  convenient  means  of  communicating  these  mes- 
sages from  the  senders  to  the  offices  of  the  telegraph  companies,  and 
from  these  offices  to  the  addressees  of  the  messages.  For  this  reason 
its  use  for  this  purpose  has  become  general  throughout  the  land.  The 
persons  who  operate  the  telephones  are  not  generally  the  business 
men  or  officers  of  corporations  in  whom  the  authority  to  send  the  tele- 
grams is  vested  in  the  first  instance,  but  young  men  and  women  to 
141 F.- 
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whom  this  authority  is  delegated  by  parol,  frequently  through  several 
intermediaries.  An  inquiry  and  decision  by  telegraph  operators  of  the 
identity  and  authority  of  those  who  speak  the  messages  over  the  tele- 
phone are  utterly  incompatible  with  their  rapid  receipt  and  transmis- 
sion, and  a  new  duty  to  investigate  and  determine  this  authority  before 
sending  the  messages,  a  duty  which  would  be  so  deleterious  to  the 
prime  object  of  the  business  of  telegraphy,  ought  not  to  be  imposed 
without  great  hesitation.  It  is  true  that  the  use  of  new  inventions 
often  .creates  new  rights  and  imposes  new  duties.  But  the  duty  was 
never  imposed  upon  telegraph  companies  before  the  use  of  telephones 
to  ascertain  the  genuineness  of  the  signatures  to  written  messages, 
and  the  authority  of  those  who  presented  them  to  direct  their  trans- 
mission, and  no  reason  occurs  to  us  why  a  duty  of  this  nature  should 
now  be  imposed  upon  them  in  receiving  messages  by  telephone. 

Moreover,  the  imposition  of  such  a  duty  by  the  decision,  which 
counsel  for  the  plaintiffs  seek,  that  the  exercise  of  reasonable  care  in 
the  receipt  of  messages  by  telephone  requires  inquiry  and  determina- 
tion \>i  the  identity  and  authority  of  those  who  communicate  them, 
would  be  violative  of  the  basic  principle  of  business  and  judicial  action. 
Such  a  rule  must  be  founded  upon  the  erroneous  presumption  that 
men  are  generally  deceitful  and  dishonest,  and  it  would  be  destructive 
of  itself.  If  the  telegraph  operator  must  presume  that  one,  with  whose 
voice  he  is  not  familiar,  who  speaks  a  message  to  him  over  the  tele- 
phone or  otherwise,  is  deceitfully  impersonating  another,  or  is  with- 
out authority  to  send  it,  then  by  the  same  mark  he  must  presume  that 
the  statements  of  those  who  identify  the  sender,  or  vouch  for  his 
authority,  are  also  false  and  fraudulent,  and  his  investigation  would 
be  both  tedious  and  futile.  The  truth  is  that  the  great  majority  of 
private  citizens  and  public  officials  alike  are  honest  and  truthful,  and 
that  the  entire  civic  fabric  rests  upon  the  fundamental  presumption 
that  they  are  so.  Business  cannot  be  transacted,  contracts  cannot  be 
made  and  enforced,  the  rights  of  citizens  cannot  be  measured  and 
protected  by  the  courts  upon  any  other  presumption  than  that  men 
and  women  are  honest,  truthful,  and  innocent  of  wrong  until  the  con- 
trary appears.  The  telegraph  company  and  its  employes  may,  like  all 
others,  safely  rely  upon  this  presumption,  in  receiving  messages  either 
in  writing  or  by  parol.  In  the  absence  of  notice  of  facts  or  circum- 
stances which  would  suggest  or  arouse  suspicion  in  the  mind  of  a 
person  of  ordinary  caution  of  false  impersonation,  or  of  want  of  au- 
thority, the  exercise  of  reasonable  care  by  a  telegraph  operator  to 
receive  messages  from  those  only  who  have  authority  to  send  them 
does  not  require  him  to  investigate  the  identity  or  authority  of  those 
who  present  them,  whether  the  messages  are  in  writing,  or  are  spoken 
directly  or  over  the  telephone  by  unfamiliar  voices.  He  may  take  it 
for  granted  that  those  who  present  them  have  the  right  to  send  them. 
Western  Union  Tel.  Co.  v.  Meyer,  61  Ala.  158,  32  Am.  Rep.  1.  A 
care  which  would  delay  messages  presented  to  the  operator  by  a  person, 
or  by  a  voice  unknown  to  him,  until  he  could  inquire  and  ascertain 
the  identity  and  authority  of  the  persons  who  present  them,  would 
not  be  ordinary,  but  extraordinary,  care,   for  it  would  be  a  care 
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which  persons  of  ordinary  caution  and  intelligence  do  not  exercise 
in  similar  situations.  It  would  not  be  reasonable,  but  unreasonable, 
care,  because  it  would  prevent  the  speedy  transmission  of  messages 
and  thwart  the  main  purpose  of  telegraphy. 

But  notice  of  facts  and  circumstances  which  would  put  a  person 
of  ordinary  caution  upon  inquiry  is  notice  of  all  the  facts  to  which 
a  reasonably  diligent  inquiry  would  lead.  And,  whenever  facts  or 
circumstances  come  to  the  notice  of  a  telegraph  company,  or  of  its 
operators,  which  would  arouse  the  suspicion  of  a  person  of  ordinary 
prudence  and  intelligence  in  a  like  situation,  and  would  suggest  to 
his  mind  that  the  party  who  presents  the  message  is  not  authorized 
to  send  it,  the  exercise  of  reasonable  care  requires  them  either  to 
investigate  and  ascertain  his  authority  before  transmitting  it,  or  to  com- 
municate the  facts  and  circumstances  and  the  suspicion  to  the  ad- 
dressee at  or  before  the  delivery  of  the  message.  Elwood  v.  Western 
Union  Tel.  Co.,  45  N.  Y.  549,  6.  Am.  Rep.  140 ;  McCord  v.  Western 
Union  Tel.  Co.,  39  Minn.  181,  39  N.  W.  315,  1  L.  R.  A.  143,  12  Am. 
St.  Rep.  636 ;  Pacific  Postal,  etc.,  Co.  v.  Bank  of  Palo  Alto,  109  Fed. 
369,  48  C.  C.  A.  413,  54  L.  R.  A.  711 ;  May  v.  Western  Union  Tel.  Co., 
112  Mass.  90;  Bank  of  California  v.  Western  Union  Tel.  Co.,  52  Cal. 
280. 

Many  authorities  have  been  cited  and  considered  in  reaching  these 
conclusions.  Cases  which  involve  mistakes  in  the  transmission  of 
messages,  like  Strause  v.  Western  Union  Tel.  Co.,  8  Biss.  104,  Fed. 
Cas.  No.  13,531,  and  Fererro  v.  Tel.  Co.,  9  App.  D.  C.  456,  have 
little  relevancy  to  the  question  here  in  hand,  because  the  law  is  well 
settled  that  it  is  the  duty  of  a  telegraph  company  to  exercise  reasonable 
care  to  correctly  communicate  the  messages  it  receives  to  those  to 
whom  they  are  addressed.  Nor  is  the  case  of  Western  Union  Tel.  Co. 
V.  Uvalde* National  Bank  (Tex.  Civ.  App.)  72  S.  W.  232,  Id.  77  S.  W. 
603,  606,  65  L.  R.  A.  805,  either  material  or  persuasive.  In  that  case 
a  telegraph  operator  gave  the  call  for  a  certain  town  to  a  member  of 
his  union,  who  tapped  one  of  the  company's  wires  and  sent  such 
forged  messages  to  a  bank  that  it  cashed  a  worthless  draft.  The 
courts  of  Texas  held  that  the  company  was  negligent,  either  because 
tlie  operator  gave  out  the  call  or  because  the  company  had  not  used 
some  unknown  means  that  they  did  not  specify  to  prevent  scoundrels 
from  tapping  its  wires.  If  no  such  means  were  shown  by  the  record  or 
were  known  to,  or  suggested  by,  the  court,  and  there  was  no  evidence 
that  telegraph  companies  had  ever  used  such  means,  how  could  it  be 
a  lack  of  ordinary  care  to  fail  to  do  so?  The  cases  that  are  pertinent 
to  the  question  before  us  have  been  cited  above  under  the  rules  which 
they  respectively  illustrate.  In  Elwood  v.  Western  Union  Tel.  Co., 
45  N.  Y.  549,  bo6,  6  Am.  Rep.  140,  the  operator  received  and  trans- 
mitted to  a  bank  a  message  dated  at  another  station,  which  held  out 
tlie  person  who  tendered  the  message  as  worthy  of  credit,  and  bore 
the  forged  signature  of  the  cashier  of  another  bank,  who,  the  op- 
erator knew,  was  not  the  person  who  presented  the  message  for  trans- 
mission. In  McCord  v.  Western  Union  Tel.  Co.,  39  Minn.  181,  39 
N.  W.  315,  1  L.  R.  A.  143,  12  Am,  St  Rep.  636,  and  Pacific  Postal, 
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etc.,  Co.  V.  Bank  of  Palo  Alto,  109  Fed.  369,  48  C.  C.  A.  413,  54  L.  R 
A.  711,  the  operators  themselves  forged  and  transmitted  telegrams 
which  induced  the  payment  of  money  to  those  who  had  no  right  to  it. 
In  Bank  of  California  v.  Western  Union  Tel.  Co.,  62  Cal.  280,  the 
operator  employed  a  subagent  to  send  messages,  and  he  forged  and 
transmitted  a  message  to  a  bank  which  induced  it  to  pay  $1,200  to 
himself;  and  in  May  v.  Western  Union  Tel.  Co.,  112  Mass.  90,  the 
company  delivered  a  telegraphic  order  for  325  brass  tubes  a  second 
time  five  days  after  its  first  delivery,  and  the  addressees  filled  the 
order  a  second  time  in  the  belief  that  it  was  a  second  order.  These 
are  the  strongest  cases  in  support  of  the  contention  of  counsel  for  the 
plaintiffs,  and  they  fall  far  short  of  sustaining  their  position.  In 
three  of  them  the  acting  operators  themselves  made  the  deceitful 
messages  and  perpetrated  the  fraud,  and  in  each  of  the  others  the 
employes  of  the  telegraph  company  were  aware  of  facts  and  circum- 
stances which  would  have  led  a  person  of  ordinary  caution  to  an  in- 
quiry which  would  have  prevented  the  injury. 

On  the  other  hand,  in  Western  Union  Tel.  Co.  v.  Meyer,  61  Ala, 
158,  32  Am.  Rep.  1,  one  Max  Reis  was  the  nephew  of  the  plaintiflf, 
Meyer,  who  resided  in  Selma,  Ala.  A  person  unknown  to  the  telegraph 
operator  at  Cincinnati,  and  who  was  not  Max  Reis,  presented  to  him 
for  transmission  a  message  to  Meyer,  signed  "Max  Reis,"  wherein 
Meyer  was  requested  to  send  him  money  by  telegraph  immediately. 
Meyer  complied  with  the  request,  and  the  telegraph  company  paid  the 
money  to  the  person  who  presented  the  message.  Meyer  brought  an 
action  against  the  company  for  the  money  he  had  lost,  and  the  Su- 
preme Court  of  Alabama  denied  a  recovery  upon  the  ground  that 
the  defendant  had  been  guilty  of  no  breach  of  duty.  No  decision 
of  any  court  has  been  cited  or  discovered  which  is  inconsistent  with 
the  rule  that  in  the  absence  of  notice  of  facts  or  circumstances  which 
would  awaken  inquiry  and  arouse  suspicion  in  the  mind  of  a  person 
of  ordinary  prudence  and  intelligence  in  a  like  situation,  regarding 
the  authority  of  the  party  who  presents  a  message  for  transmission 
to  send  it,  the  exercise  by  a  telegraph  company  and  its  operators  of 
reasonable  care  to  receive  and  transmit  genuine  and  authorized  mes- 
sages only  does  not  require  them  to  investigate  or  ascertain  the 
identity  or  authority  to  send  it  of  the  person  who  tenders  a  message 
for  transmission,  whether  it  is  in  writing  or  is  spoken  directly  to 
the  operator,  or  is  communicated  to  him  by  telephone ;  and  the  conclu- 
sion is  that  this  is  the  law  which  ought  to  govern,  and  which  does 
govern,  this  subject. 

Tried  by  this  rule  there  is  no  evidence  in  this  case  of  any  negli- 
gence of  the  defendant  or  of  its  operator,  Lyman.  There  were  three 
persons  who  had  original  authority  to  send  the  message,  and  they 
liad  power  to  direct  others  to  do  so.  It  came  to  the  operator  in  a 
voice  which  he  did  not  recognize,  and  that  he  thought  was  not  the 
voice  of  the  cashier,  and  that  he  could  not  say  was  the  voice  of 
Barnes.  There  is  no  evidence  that  he  could  have  recognized  the 
voices  of  Kuehnle  or  Lorenson  or  of  others  to  whom  they  might  have 
delegated  the  power  to  send  the  message,  and  the  natural  and  legal 
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presumption  was  that  it  was  spoken  by  some  of  those  who  had  au- 
thority to  send  it.  The  operator  relied  upon  that  presumption,  as  he 
had  a  right  to  do,  in  the  absence  of  suspicious  facts  or  circumstances, 
and  neither  he  nor  the  company  was  guilty  of  any  negligence  or 
breach  of  duty  to  the  plaintiffs. 

The  result  is  that  it  is  clear  beyond  doubt  that  no  verdict  or  judg- 
ment in  favor  of  the  plaintiffs  could  have  been  sustained  in  this  case, 
and  as  the  erroneous  ruling  of  the  court  below  did  not  prejudice,  and 
could  not  have  prejudiced,  the  plaintiffs,  the  judgment  must  be  af- 
firmed.   It  is  so  ordered. 


WESTERN  UNION  TELEGRAPH  CO.  Y.  TOTTEN  et  aL 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  16,  1905.) 

No.  2.175. 

1.  Damages — Pboot  Must  Sepabatk  Legal  fbom  Illegau 

Proof  in  an  action  of  tort  of  a  certain  amount  of  loss,  which  includes 
both  legal  damages  and  those  too  remote  to  warrant  recovery,  In  the  ab- 
sence  of  any  evidence  from  which  the  jury  can  determine  the  amonnt  of 
either,  will  not  sustain  a  verdict  for  more  than  nominal  damages.  Courts 
and  juries  may  not  lawfully  transfer  the  property  or  money  of  one  citizen 
to  another  by  guess. 

2.  Teucgbaph  Companies — Negligence — ^Duty  to  Exercise  Reasonablx  Cabb 

to  ascebtain  identity  or  sendees  of  messages. 

In  the  absence  of  notice  of  facts  or  circumstances  which  would  awaken 
Inquiry  and  arouse  suspicion  In  the  mind  of  a  person  of  ordinary  prudence 
and  intelligence  in  a  like  situation  regarding  the  authority  to  send  it  of 
the  party  who  presents  a  message  for  transmission,  the  exercise  by  a  tele- 
graph company  and  its  operators  of  reasonable  care  to  receive  and  trans' 
mit  genuine  and  authorized  messages  only  does  not  require  them  to  in- 
vestigate or  ascertain  the  Identity  or  authority  to  send  it  of  the  person 
who  tenders  a  message  for  transmission,  whether  that  message  is  in  writ' 
ing,  or  is  spoken  directly  to  the  operator,  or  is  communicated  to  him  by 
telephone. 

But,  when  such  facts  or  circumstances  come  to  the  notice  of  the  com* 
pany  or  of  its  acting  operator,  the  exercise  of  reasonable  care  to  transmit 
genuine  and  authorized  messages  only  requires  the  party  who  receives  the 
notice  either  to  investigate  and  ascertain  the  authority  of  the  sender  be* 
fore  transmitting  the  message,  or  to  communicate  the  facts  and  circum* 
stances  and  the  inquiry  or  suspicion  to  the  addressee  at  or  before  its  de- 
livery. 

S.  Same — Receipt,  Without  Investigation — Evidence  of  Negligence. 

The  receipt  and  transmission  to  the  addressee  of  a  message  to  the  ef- 
fect that  a  bank,  in  whose  name  it  is  telephoned,  will  honor  the  checks  or 
drafts  of  a  beneficiary,  by  an  operator  who  knows  the  message  Is  tele- 
phoned to  him  by  either  the  beneficiary  or  by  the  cashier  of  the  bank,  but 
who  does  not  know  by  which  one,  without  inquiring  Into  the  identity  or 
authority  of  the  sender,  constitutes  substantial  evidence  for  the  considera« 
tion  of  the  jury,  upon  the  question  whether  or  not  the  operator  exercised 
reasonable  care  to  receive  and  transmit  genuine  and  authorized  messages 
only. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 
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Henry  D.  Estabrook,  James  P.  Hewitt,  and  Rush  Taggart  (George 
H.  Fearons,  George  H.  Carr,  A.  C.  Parker,  Craig  T.  Wright,  and 
John  F.  Dillon,  on  the  brief),  for  plaintiff  in  error. 

John  L.  Stevens  and  H.  E.  Fry,  for  defendants  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiffs  below,  W.  H.  Totten 
and  H.  C.  Totten,  who  were  copartners  under  the  style  of  the  Bank  of 
Gilbert,  sued  the  Western  Union  Telegraph  Company  for  moneys  they 
were  induced  to  pay  upon  the  checks  of  Barnes  and  the  orders  of  his 
agent,  by  these  telegrams : 

"DenlBon,  la.,  Mch.  5th,  1902. 
"Bank  Gilbert,  la. :  Will  honor  Barnes  checks  three  cars  stock. 

"Bank  of  Denison.*' 

"Denlson,  la.,  Mch.  8th,  1902. 
**Bank  Gilbert,  la. :    Will  honor  Barnes  checks  three  oars  stock. 

"Bank  of  Denlson." 

"Denlson,  la.,  Mch.  11th,  1902. 
"Bank  Gilbert,  la.:    We  will  honor  draft  of  E.  S.  Barnes  for  three  cars 
stock. 

"Bank  of  Denison." 

— which  the  defendant  received  by  telephone  from  either  Voss,  the 
cashier  of  the  Bank  of  Denison,  or  from  Barnes,  and  transmitted  to  the 
plaintiffs.  The  plaintiffs  alleged,  and  there  was  evidence  tending  to 
prove,  that  these  telegrams  were  neither  sent  nor  authorized  by  the 
Bank  of  Denison.  The  evidence  at  the  trial  tended  to  prove  these  facts : 
A  year  or  more  prior  to  the  dates  of  the  messages,  which  have  been 
quoted,  the  Bank  of  Denison  had  recommended  Barnes  to  the  plaintiffs 
as  an  honest  man  of  small  means,  and  he  had  been  buying  cattle  at 
Gilbert  in  this  way:  He  gave  to  tlje  vendors  his  checks  upon  the 
plaintiffs  for  the  purchase  price  of  the  stock.  It  was  not  the  practice 
of  the  plaintiffs  to  pay  these  checks  until  the  Bank  of  Denison,  which 
was  a  copartnership,  had  telegraphed  to  them  that  they  would  honor 
them.  Voss,  the  cashier  of  the  Bank  of  Denison,  testified  that  for  sev- 
eral months  prior  to  February,  1902,  they  had  sent  telegrams  of  the 
character  of  those  above  to  the  plaintiffs,  but  that,  without  notifying 
the  plaintiffs,  they  had  ceased  to  do  so  in  January,  1902.  In  reliance 
upon  such  telegrams  the  plaintiffs  had  paid  the  checks  of  Barnes  for, 
and  the  Bank  of  Denison  had  reimbursed  them  for,  about  60  car  loacfs 
of  stock  before  the  telegrams  involved  in  this  action  were  sent.  When 
the  plaintiffs  received  these  telegrams  they  do  not  appear  to  have  tele- 
graphed an  acknowledgment  of  them  to  the  Bank  of  Denison  or  to 
have  attempted  in  any  way  to  verify  them,  but  they  proceeded  to  pay 
checks  of  Barnes  for  cattle  which  his  agent  bought  and  then  to  draw 
upon  the  Bank  of  Denison  for  the  amounts  they  expended.  Barnes 
procured  and 'sold  the  cattle  before  these  drafts  reached  the  drawees, 
who  refused  to  pay  them. 

Nearly  all  the  messages  received  by  the  telegraph  operator  at  Deni- 
son came  to  him  over  the  telephone.  The  Bank  of  Denison  sent  most 
of  their  messages  in  this  way,  and  Barnes  many  of  his.     The  bankers 
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frequently  sent  messages  concerning  the  business  of  Barnes,  and  they 
had  arranged  with  the  defendant  that  all  their  telegrams  about  his  busi- 
ness should  be  paid  by  Barnes.  One  Lyman  was  telegraph  operator 
at  Denison.  He  had  held  tliis  position  from  February  5,  1902.  The 
telegraph  office  was  at  the  railroad  station.  Mahoney  was  the  station 
agent,  and  he  had  told  Lyman  that,  when  Barnes  had  telephoned  a  cer- 
tain message  in  the  name  of  the  bank  concerning  the  latter's  payment 
of  his  drafts  a  month  or  two  before,  he  had  informed  the  assistant 
cashier  of  the  fact  that  Barnes  was  sending  telegrams  about  money  in 
the  name  of  the  bank,  and  the  bank  officer  had  replied  that  he  guessed 
it  was  all  right.  Lyman  testified  that  almost  all  the  messages  sent  by 
Barnes,  while  he  was  the  operator  at  Denison,  were  sent  in  the  name  of 
the  bank,  that  no  one  but  Voss  or  Barnes  ever  sent  any  messages  to 
him  about  the  business  of  Bkrnes,  and  that  he  received  the  telegrams 
involved  in  this  action  by  telephone  from  either  Barnes  or  Voss,  but  he 
did  not  know  which  one  of  them  sent  them.  There  was  conflicting 
testimony  upon  the  question  whether  or  not  the  bankers  were  informed 
by  the  telegraph  company  before  these  messages  were  sent  that  Barnes 
was  sending  telegrams  in  the  name  of  the  bank,  and  there  was  no  evi- 
dence that  they  had  ever  objected  to  that  course  of  action. 

In  this  state  of  the  case,  the  question  whether  or  not  the  operator  at 
Denison  exercised  reasonable  care  to  receive  and  transmit  genuine  and 
authorized  messages  only  was  for  the  jury,  and  the  motion  to  direct 
the  return  of  a  verdict  for  the  defendant  upon  the  ground  that  there 
was  no  substantial  evidence  of  its  negligence  was  properly  denied.  A 
consideration  of  the  reasons  and  a  review  of  the  authorities  pertinent 
to  the  question  has  led  to  the  conclusion  that  the  legal  measure  of  rea- 
sonable care  in  cases  of  this  kind  is  expressed  in  these  rules : 

In  the  absence  of  notice  of  facts  or  circumstances  which  would 
awaken  inquiry  and  arouse  suspicion  in  the  mind  of  a  person  of  ordi- 
nary prudence  and  intelligence  in  a  like  situation  regarding  the  author- 
ity to  send  it  of  the  party  who  presents  a  message  for  transmission,  the 
exercise  by  a  telegraph  company  and  its  operators  of  reasonable  care 
to  receive  and  transmit  genuine  and  authorized  messages  only  does  not 
require  them  to  investigate  or  ascertain  the  identity,  or  authority  to 
send  it,  of  the  person  who  tenders  a  message  for  transmission,  whether 
that  message  is  in  writing,  or  is  spoken  directly  to  the  operator,  or  is 
communicated  to  him  by  telephone.  But,  when  such  facts  or  circum- 
stances come  to  the  notice  of  the  company  or  of  its  acting  operator,  the  - 
exercise  of  reasonable  care  to  transmit  genuine  and  authorized  mes- 
sages only  requires  the  party  who  receives  the  notice  to  investigate 
and  ascertain  the  authority  of  the  sender  before  transmitting  the  mes- 
sage, or  to  communicate  the  facts  and  circumstances  and  the  inquiry 
or  suspicion  to  the  addressee  at  or  before  its  delivery.  Bank  of  Have- 
lock  V.  Western  Union  Telegraph  Co.,  141  Fed.  522. 

The  facts  that  the  telegrams  in  this  case  were  for  the  benefit  of 
Barnes  and  promised  the  payment  of  his  checks  for  considerable 
amounts  of  money  by  the  Bank  of  Denison,  and  that  the  operator  knew 
that  they  were  communicated  to  him  in  the  name  of  the  bank  either  by 
their  beneficiary  or  by  the  cashier  of  the  apparent  obligor  in  them, 
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and  that  he  did  not  know  which  one  spoke  them  to  him,  constitute 
substantial  evidence  for  the  consideration  of  a  jury,  upon  the  question 
whether  or  not  these  facts  and  all  the  other  pertinent  facts  and  cir- 
cumstances of  this  case  would  have  awakened  inquiry  and  aroused 
suspicion  in  the  mind  of  a  person  of  ordinary  prudence  and  intelligence 
in  a  like  situation  regarding  the  identity  and  the  authority  to  send  them 
of  the  party  who  presented  these  messages.  Elwood  v.  Western  Un- 
ion Tel.  Co.,  46  N.  Y.  649,  666,  6  Am.  Rep.  140.  It  may  be  that  the 
presentation  for  transmission  of  a  message  in  the  name  of  a  bank, 
which  may  charge  it  with  liability  for  a  considerable  sum  of  money  by 
one  for  whose  benefit  it  is  evidently  sent,  would  naturally  raise  a  sus- 
picion and  awaken  inquiry  in  the  mind,  of  a  reasonably  prudent  man  as 
tp  his  authority.  And  if  he  knew  that  such  a  message  was  spoken  to 
him  over  the  telephone  by  either  the  cashier  of  the  bank  or  its  benefi- 
ciary, it  may  be  that  it  would  cause  him  to  inquire  into  the  identity  of 
the  sender.  There  was  sufficient  evidence  here  to  warrant  the  sub- 
mission to  the  jury  of  the  question  whether  or  not  the  telegraph  oper- 
ator exercised  reasonable  care  in  the  receipt  and  transmission  of  these 
messages.  The  telegrams  were  sufficiently  definite  to  warrant  reliance 
and  action  upon  them.  That  is  certain  which  may  be  made  certain, 
and  the  purchase  price  of  the  cars  of  stock  specified  in  the  messages 
was  not  so  uncertain  that  rational  action  might  not  be  based  upon 
them. 

But  this  is  an  action  for  damages  for  the  alleged  false  representa- 
tions embodied  in  the  telegrams,  and  those  damages  only  may  be  recov- 
ered which  were  the  natural  and  probable  effect  of  the  deceit  they  pro- 
duced. Those  representations  were  limited  to  the  statement  that  the 
Bank  of  Denison  would  pay  the  checks  and  a  draft  of  Barnes  for  a  cer- 
tain number  of  cars  of  stock.  The  proof  at  the  trial  was  that  the 
plaintiffs  in  reliance  upon  the  telegrams  paid  out  a  certain  sum  for  the 
ars  of  stock,  for  the  wages  of  the  agent  of  Barnes,  for  the  hire  of  livery 
teams,  for  exchange,  and  for  some  incidental  expenses  of  the  bank. 
But  there  was  no  evidence  of  the  amount  paid  for  the  cars  of  stock  or 
for  the  other  items,  respectively.  The  defendant  requested  the  court 
to  instruct  the  jury  that  the  plaintiffs  were  not  entitled  to  recover  more 
than  nominal  damages  because  there  was  no  proof  by  means  of  which 
they  could  distinguish  the  amount  paid  by  the  plaintiffs  for  the  cars  of 
stock  from  the  amounts  they  expended  for  the  other  items.  The  court 
refused  this  request  and  instructed  the  jury  that,  in  case  they  found 
for  the  plaintiffs  upon  other  issues,  they  might  return  a  verdict  in  their 
favor  for  the  amount  paid  for  the  stock,  but  that  they  could  allow 
nothing  to  them  for  the  amounts  paid  to  the  agent  of  Barnes  for  his 
wages  or  for  exchange  or  for  the  expenses  of  yarding  the  stock.  The 
payment  by  the  plaintiffs  of  the  agent  of  Barnes,  of  the  hire  of  the 
teams,  of  exchange,  and  of  "some  incidental  expenses  of  the  plaintiffs," 
which  are  neither  itemized  nor  aggregated,  was  not  the  natural  or 
probable  effect  of  the  false  representations  embodied  in  the  telegrams ; 
the  loss  occasioned  by  that  payment  was  too  remote  to  constitute  legal 
injury,  and,  as  the  court  below  well  said,  the  jury  could  not  legally  al- 
low the  plaintiffs  to  recover  the  amounts  expended  for  these  purposes. 
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The  burden  was  upon  the  plaintiffs  to  prove  the  extent  of  their  legal 
injury  and  to  separate  it  from  that  damnum  absque  injuria  for  which 
courts  and  juries  alike  are  forbidden  by  the  law  to  grant  relief.  They 
failed  to  bear  this  burden.  They  failed  to  produce  any  evidence  of 
the  amount  which  they  expended  for  the  cars  of  stock  without  the  pay- 
ments for  the  hire  of  the  livery  teams,  the  wages  of  the  agent,  the  ex- 
change, and  the  incidental  expenses.  It  may  be  said  and  it  is  probably 
true  that  the  larger  part  of  their  expenditures  was  made  to  pay  for 
the  stock,  and,  if  there  were  in  the  record  competent  evidence  of  even 
the  approximate  amount  of  the  other  items  or  lawful  testimony  that 
they  did  not  exceed  a  certain  sum,  the  error  of  this  ruling  might  be 
corrected  by  a  reduction  of  the  judgment  by  that  amount.  The  rec- 
ord, however,  is  barren  of  all  evidence  of  this  nature,  and  there  is  no 
way  but  by  conjecture  by  which  the  jury  could  have  determined  the 
amounts  which  ^e  plaintiffs  paid  for  the  cars  of  stock,  or  the  amounts 
which  they  paid  for  the  other  items  which  have  been  mentioned,  and 
neither  courts  nor  juries  may  lawfully  transfer  the  property  or  money 
of  one  citizen  to  another  by  guess.  The  ruling  constitutes  a  fatal  ferror,, 
and  the  judgment  must  be  reversed. 

In  view  of  this  fact  a  discussion  and  decision  of  each  of  the  other 
questions  presented  by  the  many  objections  at  the  trial  would  be  use- 
less. The  opinion  of  this  court  in  Bank  of  Havelock  v.  Western  Union 
Telegraph  Co.,  141  Fed.  622,  and  a  brief  reference  to  the  nature  of 
this  action  and  of  the  proof  necessary  to  sustain  it  will  constitute  a 
cufficient  guide  for  the  second  trial.  This  action  is  for  damages  for 
false  representations.  Those  damages  only  which  were  caused  by  the 
representations  may  be  recovered.  Payments  for  stock  by  the  plain- 
tiffs which  were  not  made  in  reliance  upon,  and  induced  by,  the  tele- 
g^ms,  are  not  recoverable  by  them  in  this  action.  The  burden  is  upon 
them  to  prove  the  specific  amounts  they  were  induced  to  pay  by  the 
telegraphic  messages,  and  general  statements  of  witnesses  that  a  cer- 
tain amount  in  the  aggregate  was  paid  or  lost,  or  that  certain  sums 
were  within  the  amounts  indicated  by  the  telegrams,  are  not  competent 
evidence  to  establish  the  damages,  in  view  of  the  facts  that  the  pay- 
ments induced  by  each  telegram  were  made  in  small  amounts  at  differ- 
ent times  on  checks  of  Barnes  or  upon  orders  of  his  agent. 

The  payment  by  the  plaintiffs  of  the  checks  of  Barnes  or  of  money 
for  the  purchase  by  Barnes  of  cars  of  stock  after  they  had  received  the 
telegrams  and  in  reliance  upon  them  was  the  natural  and  probable 
effect  of  their  transmission,  and  the  loss  sustained  by  such  payments 
is  not  too  remote  to  constitute  resulting  legal  injury.  The  existence 
of  a  state  of  facts  which  would  have  created  a  cause  of  action  by  the 
plaintiffs  against  the  Bank  of  Denison,  if  the  telegrams  had  been  genu- 
ine, is  not  a  condition  precedent  to  the  existence  of  a  cause  of  action  in 
favor  of  the  plaintiffs  against  the  telegraph  company  for  the  damage 
which  was  caused  by  the  false  representations  contained  in  the  tele- 
grams. Bank  of  Havelock  v.  Western  Union  Telegraph  Co.,  141  Fed. 
o22. 

The  plaintiffs  may  not  lawfully  recover  of  the  telegraph  company, 
if  the  Bank  of  Denison  authorized  Barnes,  or  estopped  themselves 
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from  denying  his  authority,  to  send  the  messages  in  their  name.  They 
may  not  recover  if  the  plaintiffs  contributed  to  their  own  loss  by  their 
failure  to  exercise  in  the  transaction  that  degree  of  care  to  prevent 
their  loss  which  bankers  of  ordinary  caution  and  prudence  in  simi- 
lar circumstances  ordinarily  use.  A  trial  of  the  case  in  accord- 
ance with  these  views  will  probably  result  in  a  just  and  final  verdict. 

The  judgment  below  is  reversed,  and  the  case  is  remanded  to  the 
Circuit  Court  with  instruction  to  grant  a  new  trial. 


WESTERN  UNION  TELEGRAPH  CO  ▼.  SCHRTVER  et  al. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  IC,  1905.) 

No.  2,156. 

1.  Telegraph  Company — Liabiutt  to  Undisclosed  Principal  of  Addressee. 

A  telegraph  company  owes  no  duty  to  the  undisclosed  principal  of  the 
addressee  of  a  telegram  to  exercise  reasonable  care  to  receive  and  trans- 
mit authorized  messages  only,  t)ecause  Injury  to  him  cannot  be  reasonably 
anticipated  as  the  consequence  of  the  lack  of  such  care,  and  because  such 
Injury  is  the  effect  of  an  independent  intervening  cause — the  act  of  the 
addressee. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  45,  Cent  Dig.  Telegraphs  and 
Telephones,  8  37.] 

2.  Action— Tort -FOB  Negligent  Misrepresentation  and  Not  Contract. 

The  action  for  damages  for  such  an  Injury  is  an  action  of  tort  for  a 
false  representation  In  the  nature  of  a  false  warranty  caused  by  the 
breach  of  the  duty  to  exercise  reasonable  care  to  receive  and  transmit  au- 
thorized messages  only.    It  is  not  an  action  on  a  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  45,  Cent  Dig.  Telegraphs  and 
Telephones,  S  48.] 

8.  Telegraph  Company — Negligence — Care  Owing  to  Addressees,  Senders, 
AND  Undisclosed  Principals. 

The  telegraph  company  owes  the  duty  to  exercise  ordinary  care  to  re- 
ceive and  transmit  genuine  messages  correctly  to  senders,  to  addressees, 
and  to  those  who  appear  In  the  telegrams  to  be  beneficiaries  thereof,  be- 
cause injury  to  them  may  be  reasonably  anticipated  as  the  probable  cousj- 
quence  of  negligence.  It  owes  a  like  duty  to  the  undisclosed  principals  of 
senders,  because  the  law  charges  It  with  knowledge  that  these  principals 
are  In  privity  with  it,  through  contracts  made  by  the  senders,  and  injury 
to  them  from  its  negligence  may  be  reasonably  anticipated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45,  Cent  Dig.  Telegraphs  and 
.     Telephones,  §§  26,  37.] 

i.  Negligence — Limit  of  Actionabue  Damages. 

An  injury  that  could  not  have  been  foreseen  or  reasonably  anticipated 
as  the  probable  consequence  of  negligence  Is  not  actionable. 

An  injury  that  is  not  the  natural  consequence  of  an  act  of  negligence, 
and  that  would  not  have  resulted  from  it  but  for  the  interposition  of  some 
new  independent  cause  that  could  not  have  been  anticipated,  is  not  action- 
able. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87,  Cent  Dig.  Negligence^  {{  71- 
73.] 

5.  Same — Duty  to  Plaintitp  Indispensable. 

A  duty  of  care  owing  by  the  party  who  occasions  the  loss  to  him  who 
suffers  it  is  an  indispensable  element  of  actionable  negligence.  The 
breach  of  such  a  duty  owing  to  others  is  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37,  Cent  Dig.  Negligence,  S3.]' 
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6.  D^rcEiT — False  Representations — Pasties  Whose  Knowledge  or  Them  is 

XOT  to  be  liEAfiONABLT  ANTICIPATED— LIABILITIES. 

One  who  makes  a  false  representation  owes  no  duty  of  care  to  tell  the 
truth  to  those  to  whom  he  does  not  communicate  It  and  to  whom  he  does 
not  anticipate  that  It  will  be  conveyed,  and  a  person  of  ordinary  prudence 
and  intelligence  would  not  anticipate  that  it  would  be  conveyed,  and  such 
parties  have  no  cause  of  action  against  him  for  injuries  they  sustain  in 
reliance  uix)n  it 

7.  Deceit — Liability  of  Innocent  Pabtt  pob  Fraud  of  a  Third  Party. 

The  rule  that,  where  one  of  two  innocent  parties  must  suffer  from  the 
fraud  of  a  third,  he  who  furnishes  the  means  to  commit  it  must  bear  the 
loss,  Is  limited  in  Its  application  to  cases  in  which  the  party  chargeable 
makes  the  third  party  his  real  or  apparent  agent,  cases  in  which  he  pro- 
vides the  means  intentionally,  or  for  a  dishonest  pun^ose  or  negligently, 
and  cases  in  which  lie  derives  a  benefit  from  the  fraud  of  the  third  party. 

It  does  not  govern  the  great  majority  of.  cases  where  one  Innocently, 
for  an  honest  purpose  and  with  reasonable  care,  furnishes  to  a  third  party 
the  means  by  which  he  perpetrates  a  fraud  from  which  he  who  provider 
the  means  derives  no  benefit 

[Ed.  Note.— For  cases  In  point,  see  vol.  19,  Cent  Dig.  Estoppel,  S  188.] 

8.  Appeal— Presumptions. 

The  absence  of  reported  judgments  and  decisions  sustaining  an  alleged 
liability  under  a  given  state  of  facts  raises  a  strong  presumption  that  no 
such  liability  exists. 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

H.  D.  Estabrook,  Asa  F.  Call,  and  Rush  Taggart  (George  II. 
Fearons,  Craig  L.  Wright,  and  John  F.  Dillon,  on  the  brief),  for 
plaintiff  in  error. 

D.  M.  Kelleher  (John  A.  Senneff,  M.  F.  Healy,  Thomas  D.  Healy, 
and  Robert  Healy,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  action  against  the  Western 
Union  Telegraph  Company  for  damages  caused  by  its  receipt  and  de- 
livery of  an  unauthorized  message.  There  was  substantial  evidence 
at  the  trial  of  these  facts:  Schriver  Bros.,  the  plaintiffs  below,  sold 
cattle  to  one  Barnes  for  $8,972,  and  took  his  check  for  the  purchase 
price  upon  the  Bank  of  Denison  for  that  amount  They  refused  to 
surrender  the  cattle  without  some  assurance  that  the  check  would 
be  paid.  Barnes  promised  that  he  would  have  the  Bank  of  Denison 
send  a  guaranty  of  pa>'Tnent  of  the  check  by  telegraph.  The  plaintiffs 
directed  him  to  have  the  message  sent  to  the  Commercial  Bank  of 
Britt.  Barnes  went  to  Denison  and  without  authority  from  the  bank 
telephoned  to  the  defendant's  operator  in  that  town  this  message : 

"Denison,  la.,  March  14,  1902. 
"To  CJommepclal  Banii,   BrItt,   Iowa:    We* will  honor   Barnes'   draft  for 
eighty-nine  hundred  seventy-two  dollars.  Bank  of  Denison." 

The  operator  at  Denison  ordinarily  received  by  telephone  messages 
to  be  sent  by  telegraph.  Both  the  Bank  of  Denison  and  Barnes  had 
sent  messages  in  that  way  concerning  the  business  of  Barnes,  and 
had  arranged  with  the  operator  that  such  telegrams  should  be  charged 
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to  Barnes.  Sometimes  the  bank  had  telephoned  messages  of  this 
nature  in  its  own  name  and  sometimes  Barnes  had  telephoned  them 
in  the  name  of  the  bank,  and  there  had  been  no  repudiation  of  them» 
or  objection  to  them  by  the  bank,  aUhough  many  such  messages  had 
been  sent  before  that  of  March  14,  1902,  was  received.  This  message 
was  sent  to  Britt  and  delivered  to  the  Commercial  Bank.  One  of 
the  plaintiffs  saw  it,  and  in  reliance  upon  it  delivered  the  cattle  to 
Barnes.  Neither  the  check  which  they  took  from  Barnes  nor  the 
purchase  price  of  the  cattle  was  ever  paid.  The  court  charged  the 
jury,  over  the  objection  and  subject  to  the  exception  of  the  defendant, 
that,'  if  the  Commercial  Bank  of  Britt  was  the  agent  of  the  plaintiffs 
to  receive  the  message,  they  might  recover  of  the  telegraph  company 
the  loss  which  they  had  sustained  by  their  reliance  upon  the  telegram, 
and  there  was  a  verdict  and  judgment  in  their  favor. 

May  the  undisclosed  principal  of  the  addressee  of  a  message  re- 
cover of  the  telegraph  company  the  damages  he  sustains  from  the 
failure  of  its  operator  to  exercise  reasonable  care  to  receive  and 
transmit  authorized  messages  only  ?  A  telegraph  company  is  not  liable 
for  the  lack'  of  such  care  to  one  of  whose  interest  in  the  telegram  it 
has  no  notice,  and  who  is  neither  the  principal  of  the  sender  nor  of  the 
addressee.  McCormick  v.  Western  Union  Tel.  Co.,  25  C.  C.  A.  35, 
79  Fed.  449,  38  L.  R.  A.  684;  Morrow  v.  Western  Union  Tel.  Co. 
(Kv.)  54  S.  W.  853;  Western  Union  Telegraph  Co.  v.  Kirkpatrick, 
76  Tex.  217,  218,  13  S.  W.  70,  18  Am.  St.  Rep.  37;  Western  Union 
Tel.  Co.  V.  Carter,  85  Tex.  580,  22  S.  W.  961,  34  Am.  St.  Rep.  826. 

The  undisclosed  principal  of  the  sender  of  a  message  may  recover 
for  negligence  in  its  transmission  or  delivery,  because  the  company 
makes  a  contract  with  the  sender  which  that  knowledge  of  the  law 
it  may  not  deny  notifies  it  inures  to  the  benefit  of  any  undisclosed 
principal  whom  the  sender  may  have.  But  neither  the  sender  nor 
his  principal  can  recover  for  negligence  of  the  company  in  the  re- 
ceipt or  transmission  of  a  message  which  the  sender  forges  or  fraudu- 
lently signs  without  authority,  because  the  contract  of  transmission 
is  voidable  for  the  fraud  of  the  sender,  and  neither  he  nor  his  prin- 
cipal can  take  advantage  of  his  wrong.  A  telegraph  company  owes 
the  duty  to  exercise  reasonable  care  to  receive  and  transmit  author- 
ized messages  only  to  the  addressees  of  messages,  and  to  those  persons 
who,  the  telegrams  inform  it,  have  a  beneficial  interest  in  the  dis- 
patches it  transmits.  It  owes  this  duty  to  these  parties  because  injury 
to  them  is  the  natural  and  probable  consequence  of  its  want  of  care^ 
an  effect  which  it  may  reasonably  anticipate  from  its  notice  of  the 
fact  that  they  are  interested  in  the  messages.  But  does  it  owe  this 
duty  to  the  undisclosed  principal  of  an  addressee  of  a  message  of 
whose  interest  it  has  no  notice  ? 

Reference  has  been  made  to  the  statutes  of  Iowa  (Code  Iowa, 
1897,  §§  2163,  2162,  2161,  2164),  but  they  give  no  direct  or  in- 
ferential reply  to  this  question  (Bank  of  Havelock  v.  Western 
Union  Telegraph  Company,  141  Fed.  522),  and  it  must  be  answered 
by  a  consideration  and  application  of  the  general  principles  and 
rules  of  the  law.  The  arguments  at  the  bar  and  in  the  briefs  have 
Traversed  a  wide  field,,  and  it  is  indispensable  to  a  judicious  oonsid- 
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eration  and  a  just  decision  of  the  issue  in  Iiand  that  before  entering 
upon  its  discussion  the  true  foundation  and  the  real  nature  of  the 
cause  of  action  presented  and  the  rules  of  law  which  must  govern 
it  shall  be  clearly  in  mind.    The  cause  of  action  is  for  the  false  repre- 
sentation that  the  Bank  of  Denison  signed  the  message.    It  is  not  an 
action  for  deceit,  because  the  intent  to  deceive  or  knowledge  of  the 
falsehood  or  a  reckless  misrepresentation  in  ignorance  of  the  fact 
is  indispensable  to  an  action  of  deceit.    Union  Pac,  Ry.  Co.  v.  Barnes, 
64  Fed.  80,  83,  12  C.  C.  A.  48,  61;  Kahl  v.  Love,  37  N.  J.  Law,  5,  (S, 
7 ;  Polhill  V.  Walter,  3  Bam.  &  Adolph.  114,  124.    There  was  no  such 
intent,  knowledge,  or  recklessness  in  this  case.    The  operator  did  not 
intend  to  deceive  any  one.     He  did  not  know  that  Barnes  was  not 
authorized  to  send  the  message  in  the  name  of  the  bank.     He  un- 
doubtedly believed  that  he  had  this  authority,  and  not  without  some 
reason ;  for  he  had  repeatedly  sent  messages  in  its  name,  and  no  repu- 
<iiation  by  the  bank  or  other  objection  had  been  made.   His  only  fault 
was  his  failure  to  make  inquiry  or  to  notify  the  addressee  regarding 
the  questionable  authority  of  Barnes  in  the  light  of  facts  and  circum- 
stances whicli  might  naturally  have  aroused  the  suspicion  of  a  person 
of  ordinary  prudence  and  intelligence  in  a  like  situation  and  have 
suggested  an  investigation  of  that  authority.     Western  Union  Tel.  Co. 
V.  Totten,  141  Fed.  533.     The  action  is  not  founded  upon  a  false 
warranty  or  upon  any  contract.     Conceding,  without  deciding,  that  the 
addressee  and  the  apparent  beneficiary  of  a  genuine  message  honestly 
sent  may  recover  in  an  action  upon  the  contract  for  a  failure  to  transmit 
or  to  deliver  it  speedily  and  correctly,  the  only  basis  of  such  a  recovery 
is  that  the  telegraph  company  and  the  sender  have  made  the  con- 
tract for  the  transmission  for  the  benefit  of  the  addressee  or  of  the 
apparent  beneficiary.    But  the  only  contract  which  the  telegraph  com- 
pany made  in  this  case  was  with  Barnes.    He  induced  the  agreement 
by  the  fraudulent  representation  that  he  was  authorized  to  send  the 
message  in  the  name  of  the  Bank  of  Denison.    If  the  plaintiffs  or  the 
Bank  of  Denison  have  any  contract  rights  here,  they  derive  them 
from  Barnes  as  the  beneficiary  of  his  agreement.     But  neither  they 
nor  he  can  enforce  that  contract  because  it  is  voidable  by  the  com- 
pany for  the  fraud  of  Barnes  and  because  neither  they  nor  he  can 
take  advantage  of  his  wrong. 

There  remains  but  one  ground  upon  which  this  action  may  stand, 
and  that  is  the  breach  of  the  duty  which  the  telegraph  company,  in 
common  w^ith  every  other  party,  owes  to  those  to  whom  it  makes 
representations,  which  it  may  reasonably  anticipate  that  they  may  rely 
and  act  upon,  to  exercise  reasonable  care  to  make  those  statements 
true.  This  is  an  action  for  the  breach  of  this  duty.  It  is  an  action 
of  tort  for  a  false  representation  in  the  nature  of  a  false  warranty 
caused  by  failure  to  exercise  reasonable  care  to  receive  and  trans- 
mit authorized  messages  only.  Bartlett  v.  Tucker,  104  Mass.  336, 
6  Am.  Rep.  240;  May  v.  ^Western  Union  Tel.  Co.,  112  Mass.  90,  95. 
But  a  duty  of  care  owing*  by  the  party  who  occasions  the  loss  to  him 
who  sustains  it  is  an  indispensable  element  of  actionable  negligence. 
"If  the  defendant  owed  a  duty,  but  did  not  owe  it  to  the  plaintiff, 
the  action  will  not  lie."  1  Shearman  &  Redfield  on  Negligence,  §8; 
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Bishop  on  Noncontract  Law,  §  446 ;  Savings  Bank  v.  Ward,  100  U.  S. 
195,  202,  25  L.  Ed.  621 ;  Slade  v.  Little,  20  Ga.  371,  374;  Kafil  v.  Love, 
37  N.  J.  Law,  5,  8 ;  Winterbottom  v.  Wright,  10  M.  &  W.  109 ;  Long- 
meid  v.  Holliday,  6  Exch.  764,  765;  Huset  v.  J.  L  Case  Threshing 
Mach.  Co.,  120  Fed.  865,  868,  57  C.  C.  A.  237,  240,  61  L.  R.  A.  303 ; 
McCormick  v.  Western  Union  Tel.  Co.,  79  Fed.  449,  452,  25  C.  C.  A. 
35,  39,  38  L.  R.  A.  684;  Western  Union  Tel.  Co.  v.  Schriver,  129 
Fed.  344,  346,  64  C.  C.  A.  96,  97,  98.  One  who  makes  a  representa- 
tion owes  no  duty  of  care  to  tell  the  truth  to  those  to  whom  he  does 
not  communicate  it  and  to  whom  he  does  not  anticipate  that  it  will  be 
conveyed,  and  a  person  of  ordinary  prudence  and  intelligence  in  his 
situation  would  not  anticipate  that  it  would  be  conveyed,  and  such 
parties  have  no  cause  of  action  against  him  for  injuries  they  sustain 
by  reason  of  the  falsity  of  the  representation.  "Courts  will  give  ap- 
propriate redress  or  relief  for  actionable  misrepresentation  to  anyone 
to  whom  the  same  was  made  or  for  whom  it  was  intended,  and  only 
to  such."  1  Bigelow  on  Fraud,  p.  197,  §  2 ;  Slade  v.  Little,  20  Ga.  371, 
374;  Henry  v.  Dennis,  95  Me.  25,  49  Atl.  58,  85  Am.  St.  Rep.  365; 
Carter  v.  Harden,  78  Me.  528,  7  Atl.  392.  The  reason  is  that  the 
loss  to  him  to  whom  the  party  who  makes  the  misrepresentation  does 
not  communicate  it,  and  cannot  reasonably  anticipate  that  it  will  be 
communicated,  is  not  the  natural  or  probable  consequence  of  his  act. 
It  is  the  effect  of  an  independent  cause — of  the  unexpected  convey- 
ance of  the  misrepresentation  to  the  third  party  by  tlie  person  to  whom 
it  was  originally  made.  Without  this  new  cause,  the  injury  to  the 
third  person  would  not  occur  and  the  intervention  of  this  new  agency, 
as  Wharton  felicitously  expresses  it,  "insulates"  the  original  act  of 
negligence  from  the  injury.  Wharton  on  Negligence,  (2d  Ed.)  § 
134;  Huset  v.  J.  L  Case  Threshing  Mach.  Co.,  120  Fed.  866,  867,  57 
C.  C.  A.  237,  239,  61  L.  R.  A.  303. 

Let  us  now  turn  to  the  consideration  of  the  immediate  question 
in  the  light  of  these  indisputable  rules  of  law.  There  is  a  sentence 
in  section  427  of  Thompson  on  Electricity  where  he  is  disaissing  the 
liability  of  a  telegraph  company  to  the  addressee  of  a  message  in 
which  it  is  written  that: 

"The  true  view*  ♦  ♦  ♦  is  one  which  elevates  the  question  above  the 
plane  of  mere  privity  of  contract  and  places  it  where  it  belongs,  upon  the  pub- 
lic duty  which  the  telegraph  company  owes  to  any  person  beneficially  Inter- 
ested in  the  message,  whether  the  sender,  or  his  principal,  where  he  is  agent, 
or  the  receiver,  or  his  principal  where  he  Is  agent" 

This  sentence  is  quoted  with  apparent  approval  in  Western  Union 
Tel.  Co  V.  Mellon  (Tenn.)  33  S.  W.  725,  726,  a  case  in  which  one 
who  appeared  on  the  face  of  a  message  to  be  its  beneficiary  secured 
damages  for  delay  in  its  delivery,  and  it  is  urged  upon  our  attention 
with  much  force  by  counsel  for  the  plaintiffs.  But  the  law  is  settled 
beyond  dispute  that  one  who  has  a  beneficial  interest  in  a  telegram 
of  which  the  company  has  no  notice  has  no  cause  of  action  for  the 
loss  he  sustains  by  the  negligence  of  the  company  in  its  receipt  or 
transmission,  because  the  company  cannot  anticipate  his  injury,  and 
owes  him  no  duty.    McCormick  v.  Western  Union  Tel.  Co.,  supra. 
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and  other  cases  cited  under  it.  No  authority  is  cited  by  Mr.  Thomp- 
son, the  diligence  of  counsel  has  presented,  and  our  research  has 
discovered  no  decision  of  any  court,  except  the  judgment  of  the 
court  now  under  review,  which  has  ever  sustained  an  action  or  a 
judgment  against  a  telegraph  company  for  loss  inflicted  upon  the 
undisclosed  principal- of  an  addressee  by  reason  of  the  negligence  of 
the  telegraph  company  in  handling  the  message.  This  pregnant  fact 
raises  a  strong  presumption  that,  when  this  message  was  received 
and  transmitted,  it  was  not  the  law  that  the  company  was  liable  for 
negligence  to  the  undisclosed  principal  of  the  addressee.  If  it  had 
been,  judgments  founded  upon  it  would  probably  not  have  been  lack- 
ing. Moreover,  in  an  action  wherein  an  addressee,  who  was  the 
agent  of  the  undisclosed  principal,  was  the  plaintiff,  he  was  met  by  the 
defense  that  the  right  of  action  was  in  the  principal,  and  the  St.  Louis 
Court  of  Appeals  sustained  his  action  and  said : 

"We  rest  our  conclusion  upon  the  ground  that  the  telegram  in  which  the 
mistake  occurred  was  not  directed  to  the  J.  I.  Case  Threshing  Machine  Com- 
pany; that  there  was  nothing  on  the  face  of  it  which  apprised  the  defendant 
that  it  related  to  the  business  of  the  J.  I.  Case  Threshing  Machine  Company ; 
that  it  therefore  does  not  appear  that,  in  transmitting  it,  the  defendant  under- 
took any  duty  in  behalf  of  the  J.  I.  Case  Threshing  Machine  Company.  The 
mere  fact  that  it  was  addressed  to  the  plaintiff  in  care  of  the  J.  I.  Case  Thresh- 
ing Machine  Company  does  not  raise  any  duty  on  the  part  of  the  defendant 
in  behalf  of  that  company.'*  Lee  y.  Western  Union  Tel.  Co.,  51  Mo.  App.  375, 
382. 

In  this  way  it  appears  that  at  the  time  the  telegram  was  sent  the 
declared  law  upon  this  subject  had  been  for  10  years  that  a  telegraph 
company  was  not  liable  for  negligence  to  the  undisclosed  principal 
of  the  addressee.  The  contention  now  is  that  this  declaration  and 
the  practice  in  accordance  with  it  are  erroneous,  and  analogous  cases, 
maxims,  and  general  rules  of  law  are  brought  to  our  attention  to  sus- 
tain this  position.  Counsel  say  that  the  defendant  made  its  repre- 
sentation and  owed  its  duty  to  a  class  of  persons,  that  this  class  in- 
cluded all  who  might  take  the  check  or  draft  described  in  the  message 
in  reliance  upon  the  telegram,  and  that  the  defendant  is  a  member 
of  this  class.  They  cite  in  support  of  this  contention  these  cases : 
Swift  V.  Winterbotham,  L.  R.  8  Q.  B.  Cas.  244,  253 ;  Bedford  v.  Bag- 
shaw,  29  L.  J.  (Ex.)  65;  Polhill  v.  Walter,  3  Barn  &  Adolph,  114; 
North  Atchison  Bank  v.  Garretson,  51  Fed.  168,  2  C.  C.  A.  145 ;  Garr- 
ettson  V.  North  Atchison  Bank  (C.  C.)  47  Fed.  867,  871;  Tyler  v. 
Savage,  143  U.  S.  79,  12  Sup.  Ct.  340,  36  L.  Ed.  82 ;  and  Bank  of 
Montreal  v.  Thayer  (C.  C.)  7  Fed.  622.  But  the  class,  if  any,  to 
which  a  telegraph  company  owes  this  duty  in  regard  to  the  transmis- 
sion of  messages  concerning  commercial  paper,  does  not  include  all 
who  may  see  the  messages  and  take  the  paper  in  reliance  upon  them. 
McCornick  v.  Western  Union  Tel.  Co.,  79  Fed.  449,  26  C,  C.  A.  35, 
38  L.  R.  A.  684.  If  the  concession  were  made  that  the  representation 
here  was  made,  and  that  the  duty  was  owing  to  a  class,  that  class 
would  necessarily  be  limited  by  the  general  rule, that  it  was  those 
only  to  whom  the  company  might  reasonably  have  anticipated  that 
the  representation  would  be  conveyed  that  its  duty  was  owing.    Con 
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cede  that  the  company  might  have  reasonably  anticipated  that  the  ad^ 
dressee  would  purchase  or  discount  the  draft,  and  that  it  would  there- 
after in  the  ordinary  course  of  business  indorse  and  transfer  it  with 
the  telegram  to  a  purchaser  for  value,  and  that  in  this  way  the  draft 
and  the  message  might  pass  to  remote  indorsees  or  purchasers,  the 
addressee  and  the  indorsees  or  purchasers  under  the  addressee  might 
then  constitute  a  class  to  which  the  company  might  owe  the  duty  of 
truthful  representation.  But  the  plaintiffs  are  not  of  this  class,  and  it 
could  not  include  them  or  others  than  those  who  purchased  the  draft 
directly  or  remotely  from  the  addressee,  because  a  person  of  ordinary 
prudence  and  diligence  in  the  situation  of  the  company  could  not  have 
reasonably  anticipated  that  any  but  the  addressee  and  its  immediate 
and  remote  indorsees  and  purchasers  would  see  or  act  upon  the  tele- 
gram. In  the  ordinary  course  of  commercial  business  no  others  would 
become  aware  of  or  act  upon  it.  Much  less  could  such  a  person  have 
anticipated  that  the  plaintiffs  without  the  purchase  of  any  draft  from 
the  addressee  would  take  an  original  draft  from  Barnes  to  themselves, 
would  go  to  the  addressee  and  read  a  telegram  which  disclosed  no 
interest  in  them,  and  then  in  reliance  upon  it  would  deliver  cattle 
and  lose  their  price.  The  remarks  of  Judge  Van  Devanter  in  the 
opinion  of  this  court  upon  the  former  hearing  of  this  case  are  per* 
tinent  here.    He  said: 

*'It  is  true  that  checks  and  drafts  are,  for  purposes  of  collection,  fre- 
<]uently  committed  by  the  payee  or  holder  to  a  bank  under  circumstances  where 
the  bank  does  not  become  the  owner,  risks  nothing  upon  the  probability  of 
payment  by  the  drawee,  and  is  not  influenced  by  information  upon  that  sub- 
ject ;  but  this  telegram  contains  nothing  which  suggests  that  it  relates  to  such 
a  transaction.  In  the  absence  of  anything  to  the  contrary,  the  inference  to  be 
properly  drawn  from  the  face  of  a  telegram  or  other  communication  of  this 
nature  is  that  it  relates  to  a  matter  which  concerns  the  one  addressed,  and 
that  it  is  his  action,  and  not  that  of  another,  which  is  to  be  influenced.  That 
no  inference  of  its  relation  to  a  transaction  like  that  hetweeu  plaintiffs  and 
Barnes  properly  or  reasonably  arises  from  the  face  of  this  telegram  is  quite 
manifest  when  it  is  considered  that  the  telegram  does  not  n^ake  the  slightest 
reference  to  any  past  or  prospective  sale  of  cattle  or  other  property,  or  to  any 
person  other  than  the  addressee,  the  sender,  and  Barnes,  or  to  an  absence  of 
Interest  on  the  part  of  any  one  of  them  in  the  information  given."  Western 
Union  Tel.  Go.  y.  8chriver,  129  Fed.  844,  346,  64  G.  C.  A.  96,  98. 

The  authorities  cited  are  not  inconsistent  with  this  view.  They  are 
<:ases  in  which  indorsees  or  purchasers  of  notes  or  bills  in  the  ordinary 
course  of  business  from  those  to  whom  the  representations  were  made, 
or  persons  to  whom  such  representations  were  directly  made,  had  lost 
in  reliance  upon  them,  or  cases  in  which  the  communication  of  the  rep- 
resentations to  third  parties  and  the  loss  upon  it  were  its  natural  and 
probable  effect.  Polhill  v.  Walter,  3  Barn.  &  Adolph.  114..  123,  and 
Lobdell  V.  Baker,  3  Mete.  (Mass.)  469,  are  typical  and  perhaps  the 
strongest  authorities  in  support  of  the  contention  of  the  plaintiffs. 
In  the  former  the  remote  indorsee  of  the  payee  of  a  draft  recovered 
from  one  who  accepted  it  in  the  name  of  the  drawee  without  authority. 
In  the  latter  the  remote  indorsee  of  a  note  from  one  to  whom  the 
owner  had  sold  it  under  a  representation  that  a  prior  indorsement  was 
valid,  which  had  been  made  by  a  minor  and  which  he  knew  to  be  void. 
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obtained  a  judgment  against  the  original  owner.  The  case  of  Swift 
V.  Winterbotham,  L.  R.  8  Q.  B.  Cas.  244,  1^53,  is  of  a  different  char- 
ac*jer,  but  it  is  wide  of  the  mark  in  this  action.  In  that  case  one  bank 
inquired  of  another  the  financial  standing  of  Sir  W.  Russell  and  re- 
ceived an  answer  that  it  was  good,  when  the  second  bank  knew  that  it 
was  bad.  The  inquiry  had  been  made  for  a  customer  of  the  first  bank 
to  whom  the  latter  communicated  the  answCr  upon  which  he  relied 
to  his  injury.  He  recovered  of  the  second  bank  because  a  custom 
of  the  banks  in  England  was  proved  to  make  such  inquiries  for  their 
customers,  and  it  was  held  that  the  second  bank  might  have  reasonably 
anticipated,  in  view  of  this  custom,  thit  its  answer  would  be  conveyed 
to,  and  acted  upon  by  such  a  customer.  The  evidence  discloses  no 
custom  in  this  country  that  the  telegraphic  acceptance  of  a  draft  that 
is  directed  by  one  bank  to  another  which  has  not  requested  it,  or  in- 
quired for  it  is  communicated  to,  and  acted  upon  by  a  customer  of  the 
addressee,  to  his  injury.  The  telegraph  company  could  not  have  rea- 
sonably anticipated  such  a  result  as  the  probable  effect  of  the  delivery 
of  a  telegram  to  the  Bank  of  Britt.  It  is  not  here  decided  that  the  im- 
mediate and  remote  purdiasers  of  commercial  paper  in  the  ordinary 
course  of  business  from  the  addressee  of  a  telegram,  which  contains 
a  misrepresentation  relative  to  the  paper,  may  recover  of  the  telegraph 
company  any  losses  they  sustain  thereby.  If  they  may,  the  plaintiffs 
do  not  belong  to  that  class.  The  conclusion  here  is  tfiat  a  telegraph 
company  does  not  owe  the  duty  to  exercise  ordinary  care  to  make 
trutliful  representations  only  in  the  transmission  of  telegrams  con- 
cerning commercial  paper  to  those  who  acquire  the  paper,  but  who 
are  neither  addressees  of  the  telegrams  nor  the  immediate  or  remote 
indorsers  or  purchasers  of  it  from  the  addressees,  in  the  absence 
of  any  notice  that  they  have  an  interest  in  such  messages. 

Qjunsel  invoke  the  rules  that  where  one  supplies  another  with  the 
means  of  perpetrating  a  fraud  against  one  person,  and  it  is  inflicted 
upon  another  by  the  use  of  those  means,  he  is  liable  for  the  loss,  and 
that,  where  one  of  two  innocent  persons  must  suffer  from  the  fraud 
of  a  third,  that  one  should  bear  the  loss  who  enabled  the  third  party 
to  inflict  the  injury.  They  argue  that  because  the  telegraph  company 
furnished. the  telegraph  and  the  operator  by  means  of  which  Barnes 
was  enabled  to  defraud  the  plaintiffs  the  company  is  liable  to  the  lat- 
ter, although  it  acted  without  fault  or  negligence.  But  the  rules  upon 
which  reliance  is  here  placed  are  not  of  universal  or  even  of  general 
application.  Their  effect  is  limited  to  cases  in  which  the  party  charged 
has  by  fraud  or  through  negligence,  or  by  his  actual  or  apparent  au- 
thority to  an  agent,  provided  the  third  party  with  the  opportunity  to 
commit  the  wrong,  and  to  cases  in  which  he  has  derived  benefit  from 
the  loss  inflicted  upon  another  by  the  fraud  of  the  third.  Cases  of 
the  first  class  are  Wilson's  Adm'r  v.  Green,  25  Vt  450,  60  Am.  Dec. 
279;  Bauman  v.  Bowles,  51  111.  380;  Walters  v.  Western  &  A.  R.  Co. 
(C.  C.)  56  Fed.  369,  371.  Cases  of  the  second  class  are  Bridegman  v. 
Green,  Wilmot's  Reports,  64 ;  Huguenin  v.  Barclay,  14  Ves.  288,  289 ; 
Gordon  v.  McCarty,  3  Whart.  407,  411;  Commonwealth  v.  Call,  21 
Pick.  515;  Tuckwell  v.  Lambert,  5  Cush,  23.  Wilson  v.  Green  is 
141 F.— 35 
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typical  of  its  class.  A  creditor  who  held  the  unpaid  note  of  his  debtor, 
signed  by  two  sureties,  delivered  it  to  the  debtor  to  enable  him  to  de- 
feat a  trustee  process  by  producing  the  note  in  support  of  his  testi- 
mony that  it  was  paid.  While  the  debtor  had  the  note  for  this  purpose, 
he  exhibited  it  to  the  sureties  and  led  them  to  believe  that  he  had  paid 
it,  to  their  injury.  The  court  held  that  the  creditor  was  chargeable 
with  the  loss  sustained  by  the  sureties,  because  he  delivered  the  note 
to  the  debtor  for  a  dishonest  purpose.  But  it  expressly  decided  that, 
if  he  had  intrusted  it  to  his  debtor  for  an  honest  purpose,  he  would 
not  have  been  liable  for  the  loss.  The  rules  have  no  application  to 
the  vast  majority  of  cases  in  which  one  of  two  innocent  parties  suffers 
from  the  fraud  of  a  third.  One  furnishes  writingmaterials  toanother  who 
forges  a  note  and  defrauds  an  innocent  third  party;  one  delivers  a 
check  to  another  in  the  ordinary  course  of  business  in  the  payment  of 
a  debt,  the  payee  raises  it  and  sells  it  to  an  innocent  purchaser;  one 
purchases  transf)ortation  of  a  railroad  company  and  travels  to  a  distant 
city  and  defrauds  a  stranger;  one  personates  another  and  by  means 
of  the  telegraph  and  operator  sends  a  forged  telegram.  Western 
Union  Tel.  Co.  v.  Meyer,  61  Ala.  158,  32  Am.  Rep.  1.  But  in  these 
cases  and  in  the  vast  majority  of  cases  in  which  an  innocent  party 
furnishes  to  a  third  person  the  means  to  commit  a  fraud  he  incurs  no 
liability  to  the  victim.  Real  or  apparent  agency,  fraud,  negligence, 
or  the  derivation  of  benefit  from  the  fraud  are  indispensable  conditions 
of  a  liability  under  tlie  rules  invoked  here.  Friedlander  v.  Texas, 
etc.,  Ry.  Co.,  130  U.  S.  416,  424,  9  Sup.  Ct.  670,  32  L.  Ed.  991,  is  an 
illustration  of  the  limitation  of  these  rules.  A  station  agent  fraudu- 
lently made  a  bill  of  lading  in  favor  of  one  Lahnstein  when  the  railway 
company  had  received  none  of  the  merchandise  described  therein. 
Lahnstein  attached  the  bill  to  a  draft  and  obtained  $8,000  from  Freid- 
lander  &  Co.  upon  it.  The  railway  company  had  provided  the  rail- 
road, the  station  agent,  and  the  blank  bill  of  lading,  by  means  of  which 
Lalinstein  was  enabled  to  perpetrate  the  fraud.  But  the  Supreme 
Court  denied  a  recovery  because  the  station  agent  was  without  au- 
thority to  issue  the  bill  in  the  absence  of  the  goods,  although  the  rail- 
way company  had  furnished  him  with  the  means  which  he  and  his 
confederates  used  to  commit  the  fraud. 

Cases  of  the  second  class  rest  upon  the  proposition  that  whoever 
receives  money,  property,  or  benefit  from  another  through  the  fraud 
of  a  third  person  should  make  restitution.  "Let  the  hand  receiving 
it  be  ever  so  chaste,  yet,  if  it  comes  through  a  corrupt  polluted  chan- 
nel, the  obligation  of  restitution  will  follow  it."  Bridgeman  v.  Green, 
Wilmot's  Rep.  64.  "The  damages  which  ground  the  action  follow 
the  property."  1  Am.  Lead.  Cas.  643.  The  case  in  hand  comes  within 
neither  class,  but  falls  beyond  the  limitation  of  liability  under  these 
rules.  Barnes  was  neither  the  real  nor  the  apparent  agent  of  the  de- 
fendant. It  supplied  its  telegraph  and  operator  without  negligence, 
for  an  honest  purpose,  and  it  derived  no  benefit  from  the  loss  of  the 
plaintiffs.     It  is  not  liable  to  them  under  the  rules  cited. 

It  is  contended  that  because  the  telegraph  company  owes  the'  duty 
of  care  to  receive  and  transmit  messages  correctly  to  the  addressees, 
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to  the  senders,  and  to  the  undisclosed  principals  of  the  senders,  it 
therefore  owes  it  to  the  undisclosed  principals  of  addressees.  But 
the  duty  to  the  undisclosed  principals  of  senders  rests  on  the  fact  that 
contracts  have  been  made  between  the  senders  and  the  telegraph 
company,  and  that  in  the  negotiation  and  enforcement  of  contracts 
the  law  places  undisclosed  principals  in  the  shoes  of  their  agents,  so 
that  the  telegraph  company,  which  must  know  the  law,  is  charged 
with  notice  and  may  reasonably  anticipate  that  its  misrepresentations 
may  affect  them.  It  has  no  contracts  with  addressees,  and  hence  it 
is  not  charged  by  the  law  with  notice  that  their  undisclosed  principals 
or  others  to  whom  they  may  display  the  messages  will  probably  be 
affected  by  them.  For  the  same  reason  the  case  of  Culliford  v.  Gadd 
(Super.  Ct  N.  Y.)  17  N.  Y.  Supp.  457,  and  others  of  like  character, 
which  are  pressed  upon  our  attention  with  great  force,  are  neither 
controlling  nor  persuasive.  In  that  case  an  agent  of  an  undisclosed 
principal  was  induced  by  misrepresentations  made  to  him  to  purchase 
an  interest  in  a  syndicate  and  to  pay  for  it  with  money  of  his  principal. 
The  latter  was  permitted  to  recover.  The  duty  to  the  undisclosed 
principal  in  that  and  other  cases  of  like  character  is  founded  on  the 
contracts.  As  there  are  no  such  contracts  with  addressees,  no  such 
duty  to  their  unknown  principals  arises.  Nor  is  the  case  of  Perkins 
V.  Evans,  61  Iowa,  35,  36,  15  W.  W.  584,  more  pertinent.  In  that  case 
the  undisclosed  principal  of  an  agent  who  had  been  induced  to  pur- 
chase property,  to  his  injury,  by  a  false  entry  knowingly  made  by  the 
auditor  on  the  books  of  the  county  was  permitted  to  recover  his  dam- 
ages in  an  action  on  the  bond  of  the  auditor.  The  books  were  public 
records.  The  entries  on  them  were  representations  to  all  who  might 
lawfully  examine  and  rely  upon  them,  and  the  natural  and  probable 
effect  of  false  entries  in  them  was  the  deceit  and  injury,  not  only  of 
those  who  personally  examined  them,  but  also  of  their  undisclosed 
principals  as  well,  because  it  is  common  knowledge  that  those  who 
make  such  examinations  are  generally  the  agents  of  others.  The  mes- 
sapje  in  this  case  was  a  private  communication.  It  was  directed  to  a 
single -addressee.  The  company  was  forbidden  by  law  to  disclose  it  to 
others  (Code  Iowa  1897,  §  2162),  and  such  messages  are  generally  in- 
tended for  and  acted  upon  by  those  to  whom  they  are  directed,  and  not 
by  others.    There  is  no  persuasive  analogy  between  these  cases. 

An  argument  by  analogy  is  drawn  from  actions  against  transporta- 
tion companies.  It  is  said  that  the  duties  and  liabilities  of  telegraph 
companies  are  like  those  of  common  carriers,  and  that,  as  owners 
of  property  who  are  neither  consigTiors  nor  consignees  and  whose 
interest  is  unknown  to  a  carrier  may  recover  for  an  injury  or  loss  to 
their  property  during  its  transportation,  any  one  interested  in  a  tele- 
gram should  be  f)ennitted  to  recover  for  negligence  in  its  receipt 
or  transmission.  The  argument  proves  too  much.  It  proves  that 
telegraph  companies  are  liable  for  injuries  to  strangers  to  the  tele- 
grams, their  senders,  and  addressees,  while  the  undisputable  law  is 
the  contrary.  Moreover,  carriers  are  insurers  of  the  safe  transporta- 
tion of  goods.  Telegraph  companies  are  not  guarantors  of  the  cor- 
rect receipt  and  transmission  of  messages.    Actions  for  loss  or  injury 
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to  property  in  transportation  rest  upon  the  ownership  and  loss  or 
injury,  actions  for  misrepresentations  of  messages  through  negligence, 
upon  the  duty  to  exercise  care  to  tell  the  truth,  upon  the  breach  of 
that  duty,  upon  reliance  upon  the  misrepresentation  and  upon  result- 
ing injury.  The  bases  of  the  actions  and  the  rules  of  law  which 
govern  them  differ  so  widely  that  this  argument  by  analogy  fails  to 
convince. 

The  telegraph  cases  are  cited  and  exhaustively  reviewed.  But,  when 
the  opinions  in  them  are  carefully  read  and  analyzed,  they  recognize 
and  affirm  the  rule  that  a  company  owes  a  duty  and  incurs  a  liability 
to  those  parties  only  of  whose  interest  it  has  notice  and  for  those  in- 
juries only  which  it  might  reasonably  anticipate.  The  pertinent  cases 
fall  into  four  classes:  (1)  Those  which  assert  a  duty  and  liability  to 
the  undisclosed  principal  of  the  sender.  Milliken  v.  Western  Union 
Tel.  Co.,  110  N.  Y.  403,  18  N.  E.  251,  1  L.  R.  A.  281 ;  Harkness  v. 
Western  Union  Tel.  Co.,  73  Iowa,  190,  34  N.  W.  811,  5  Am.  St  Rep. 
672 ;  Leonard  v.  Telegraph  Co.,  41  N.  Y.  544,  1  Am.  Rep.  446 ;  Cash- 
ion  V.  Western  Tel.  Co.,  124  N.  C.  459,  32  S.  E.  746,  45  L.  R.  A. 
160;  Western  Union  Tel.  Co.  v.  Morris,  28  C.  C.  A.  56,  83  Fed.  992; 
Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  12  S.  W.  857,  6  L.  R. 
A.  844,  16  Am.  St.  Rep.  920;  Western  Union  Tel.  Co.  v.  Broesche, 
72  Tex.  654,  10  S.  W.  734,  13  Am.  St.  Rep.  843;  Western  Union  Tel. 
Co.  v.  Church  (Neb.)  90  N.  W.  878,  67  L.  R.  A.  905.  (2)  Those 
which  recognize  a  duty  and  liability  to  a  person  who  appears  on  the 
face  of  the  telegram  to  be  its  beneficiary  although  neither  the  sender 
nor  the  addressee.  Western  Union  Tel.  Co.  v.  Mellon,  96  Tenn.  66, 
33  S.  W.  725;  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  12  S. 
W.  857,  6  L.  R.  A.  844,  16  Am.  St  Rep.  920 ;  Telegraph  Co.  v.  Mc- 
Kibben,  114  Ind.  511,  14  N.  E.  894.  (3)  Those  which  deny  any  duty 
or  liability  to  those  who  do  not  appear  from  the  message  to  have 
any  interest  in  it.  McCormick  v.  Western  Union  Tel.  Co.,  79  Fed. 
449,  25  C.  C.  A.  35,  38  L.  R.  A.  684;  Western  Union  Tel.  Co  v.  Kirk- 
patrick,  76  Tex.  217,  218,  13  S.  W.  70,  18  Am.  St  Rep.  37;  Western 
Union  Tel.  Co.  v.  Carter,  85  Tex.  580,  22  S.  W.  961,  34  Am.  St.  Rep. 
826;  Morrow  v.  Western  Union  Tel.  Co.  (Ky.)  54  S.  W.  853. 
(4)  The  decision  which  denies  any  liability  to  the  undisclosed  princi- 
pal of  the  addressee.  Lee  v.  Western  Union  Tel.  Co.,  51  Mo.  App. 
375.  In  the  cases  of  the  two  latter  classes  the  duty  and  liability  are 
denied  on  the  ground  that  the  company  received  no  notice  from  the 
telegrams  of  their  probable  existence,  and  hence  could  not  have  an- 
ticipated injuries  to  those  who  did  not  appear  to  be  beneficiaries  of 
the  messages  or  to  be  likely  to  incur  the  damages  which  were  sought. 
In  Western  Union  Tel.  Co.  v.  Kerr  (Tex.  Civ.  App.)  23  S.  W.  564, 
565,  the  court  refused  to  permit  the  undisclosed  principal  of  a  sender 
to  recover  damages  for  mental  anguish  on  the  ground  that  such 
damages  could  not  have  been  reasonably  anticipated  and  were  not 
\]\e  natural  consequence  of  the  negligence,  although  the  right  of  such 
a  principal  to  maintain  the  action  for  such  damages  as  appeared 
from  the  telegram  to  be  likely  to  result  to  her  was  conceded.  The 
same  ruling  may  be  found  in  Pacific  Express  Co.  v.  Redman  (Tex. 
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Civ.  App.)  GO  S.  W.  677.  In  Cashion  ^.  Western  Union  Tel.  Co., 
124  N.  C.  459,  32  S.  E.  746,  45  L.  R.  A.  160 ;  Western  Union  Tel.  Co.  v 
Broesche,  72  Tex.  654,  10  S.  W.  734,  13  Am.  St.  Rep.  843,  and  Wes- 
tern Union  Tel.  Co.  v.  Church  (Neb.)  90  N.  W.  878,  57  L.  R.  A. 
905,  all  the  damages  which  the  undisclosed  principal  of  a  sender  may 
suffer  are  held  to  have  been  reasonably  anticipaited  by  the  telegraph 
company  and  recoverable.  In  Western  Union  Tel.  Co.  v.  Wood,  57 
Fed.  471,  6  C.  C  A.  432,  21  L.  R.  A.  706,  the  addressee  of  a  tele- 
gram was  denied  damages  for  mental  suffering  and  for  a  failure 
to  attend  to  business  before  a  person  named  in  the  message  died, 
because  the  telegram  did  not  indicate  any  relationship  or  business 
between  the  addressee  and  the  deceased.  A  more  extended  review 
of  cases  would  be  futile.  Suffice  it  to  say  that  through  them  all  the 
line  of  demarcation  between  legal  injury  ,and  that  damnum  absque 
injuria  for  which  courts  may  not  grant  relief  is  the  answer  to  the 
question  whether  the  message  gave  such  notice  of  the  interest  and 
probable  injury  of  the  plaintiff  that  the  company  might  reasonably 
have  anticipated  the  latter  as  the  natural  and  probable  effect  of  its 
negligence. 

The  arguments  and  briefs  in  this  case  seem  to  have  invoked  with 
rare  ability  and  persuasive  power  every  reason  and  decision  that 
makes  for  the  contention  of  either  of  the  parties.  An  endeavor  has 
been  made  to  consider  them  with  patience  and  deliberation  but  noth- 
ing has  been  presented  which  conclusively  answers  the  question 
whether  a  telegraph  company  is  liable  to  the  undisclosed  principal 
of  an  addressee  in  favor  of  the  plaintiffs.  That  answer  must  there- 
fore be  deduced  from  the  general  rules  of  law  which  govern  actions 
for  negligence  and  misrepresentation  to  which  reference  was  made  in 
the  earlier  part  of  this  opinion.  One  who  makes  a  false  representation 
owes  no  duty  of  care  to  tell  the  truth  to  those  to  whom  he  does  not 
communicate  it,  to  whom  he  does  not  anticipate  that  it  will  be  commu- 
nicated, and  to  whom  a  person  of  ordinary  prudence  in  his  situation 
would  not  have  anticipated  that  it  would  be  conveyed.  The  message 
was  directed  to  the  Commercial  Bank  of  Britt.  It  was  a  private  com- 
munication. The  company  was  prohibited  from  disclosing  it  to  others 
than  the  addressee.  The  presumption  was  that  it  was  intended  for 
and  would  be  permitted  to  affect  the  .addressee  only.  The  plaintiffs 
were  not  mentioned  in  it,  and  it  contained  nothing  from  which  a 
person  of  reasonable  prudence  could  have  anticipated  that  it  would 
be  communicated  to  them.  When,  therefore,  the  telegraph  company 
delivered  it  to  the  Bank  of  Britt,  it  made  no  representation  to  the 
plaintiffs,  it  intended  to  make  none,  and  it  could  not  have  anticipated 
that  any  would  be  made.  A  person  of  ordinary  prudence  and  intelli- 
gence in  its  situation  would  not  have  anticipated  that  this  telegram 
would  be  conveyed  to  them.  Witness  the  fact  that  no  report  of  final 
judgment  for  the  breach  of  this  duty  of  truthful  representation  to  the 
undisclosed  principal  of  an  addressee  of  a  telegram  has  been  found 
in  the  books,  and  that  the  decision  of  the  Missouri  court  in  1892  that 
such  an  action  may  not  be  maintained  still  stands  unchallenged  by 
the  decision  of  any  appellate  tribunal.    In  Slade  v.  Little,  20  Ga.  371, 
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the  undisclosed  principal  of^an  agent  sued  the  defendant  for  damages 
which  resulted  to  him  from  a  misrepresentation  regarding  tlie  sol- 
vency of  a  third  party  which  the  defendant  had  made  to  the  agent. 
The  court  denied  recovery  and  said,  speaking  of  the  plaintiff: 

"And,  lastly,  how  can  Little  say  that  this  representation  was  made  to  him? 
The  proof  is  that  it  was  made  to  McCoy.  It  is  true  that  the  proof  also  is  that 
McCoy  was  his  agent ;  but  there  is  no  proof  that  Slade  knew  this.  And  it  is 
simply  impossible  that  Slade  could  have  intended  to  deceive  Little,  if  he  did 
not  iinow  that  McCoy  was  representing  Little." 

Again  the  limitation  upon  actions  for  damages  for  negligence, 
which  has  been  adopted  by  the  Supreme  Court,  and  generally  ap- 
proved and  quoted  throughout  the  land,  was  expressed  by  Chief  Jus- 
tice Beasley  in  these  words : 

"It  is  not  every  one  who  suffers  a  loss  from  the  negligence  of  another  that 
can  maintain  a  suit  on  such  grounds  The  limit  of  the  doctrine  relating  to  action- 
able negligence  Is  that  the  i)erson  occasioning  the  loss  must  owe  a  duty,  aris- 
ing  from  contract  or  otherwise,  to  the  person  sustaining  such  loss.  Such  a  re- 
striction on  the  right  to  sue  for  a  want  of  care  in  the  exercise  of  employments 
or  the  transaction  of  business  is  plainly  necessary  to  restrain  the  remedy  from 
being  pushed  to  an  impracticable  extreme.  There  would  be  no  bounds  to 
actions  and  litigious  intricacies,  if  the  ill  effects  of  the  negligences  of  men 
could  be  followed  down  the  chain  of  results  to  the  final  effect"  Kahl  v.  Love, 
37  N.  J.  Law,  H. 

An  injury  that  is  the  natural  and  probable  consequence  of  an  act 
of  negligence  is  actionable.  One  that  could  not  have  been  foreseen 
or  reasonably  anticipated  as  the  probable  effect  of  such  an  act  will 
not  sustain  an  action.  An  injury  is  not  actionable  which  would 
not  have  resulted  from  the  act  of  negligence  except  for  the  interposi- 
tion of  an  independent  cause.  The  injury  to  the  plaintiffs  in  this  case 
could  not  have  been  reasonably  anticipated  as  the  probable  conse- 
quence of  the  defendant's  negligence.  It  was  not  tlie  natural  or  prob- 
able effect  of  that  negligence.  It  would  not  have  resulted  without 
the  intervention  of  an  independent  cause,  without  the  communication 
of  the  telegram  to  the  plaintiffs  by  the  responsible  human  agency  of 
the  Commercial  Bank  of  Britt,  an  intervention  which  could  not  have 
been  reasonably  anticipated  and  which  interrupted  and  turned  aside 
the  natural  sequence  of  causation  and  relieved  the  defendant  from 
the  subsequent  results  of  its  act.  Wharton  on  Negligence,  §  13-i; 
Bishop  on  Noncontract  Law,  §  42 ;  Huset  v.  J.  I.  Case  Threshing 
Mach.  Co.,  120  Fed.  865,  867,  57  C.  C.  A.  237,  239,  61  L.  R.  A;  303. 

For  these  reasons,  the  conclusion  is  that  a  telegraph  company  does 
not  owe  the  duty  to  exercise  reasonable  care  to  receive  and  transmit 
authorized  messages  only  to  the  undisclosed  principal  of  an  addressee 
of  a  message,  and  the  judgment  below  is  reversed,  and  the  cause  is 
remanded  to  the  Circuit  Court,  with  instructions  to  grant  a  new  trial. 
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REYNOLDS  et  ol.  v.  GENERAL  ELECTRIC  CO.  GENERAL  ELECTRIC  CO. 
T.  REYNOLDS  et  al.  REVENUE  TUNNEL  MINES  CO.  v.  GENERAL 
ELECTRIC  CO.  GENERAL  ELECTRIC  CO.  v.  REV- 
ENUE TUNNEL  MINES  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     November  15,  1005.) 

Nos.  2,201—2,204. 

1.  SihLES — Contracts — Construction — Capacity — Warranty   of    Efficiency. 

A  contract  by  a  dealer  to  furnish  to  a  purchaser  a  definite  pump  of 
known  manufacture,  "having  a  capacity  of  300  gallons  per  minute  against 
a  head  of  350  feet,"  which  has  been  selected  by  the  purchaser  and  is  to 
be  built  by  the  manufacturer,  Is  not  a  warrant  of  the  size,  design,  con- 
struction, materials,  efficiency,  and  endurance  of  the  pump,  but  is,  like  its 
name,  dcscrlptlye,  and  limited  in  effect  to  a  warranty  of  the  quality  of 
size. 

2.  Same — Impued  Warranty  of  Fitness — Article  of  Known  Manufacture. 

Where  a  purchaser  buys  of  a  dealer  a  definite  machine  or  article  of  a 
described  manufacture,  which  has  been  or  is  to  be  made  by  a  builder  who 
is  not  the  vendor,  and  the  vendee  knows  this  fact,  there  is  no  implied  war- 
ranty by  the  dealer  against  latent  defects,  or  that  the  machine  or  article 
will  be  suitable  for  the  purposes  for  which  such  articles  are  commonly 
used,  because  the  purchaser  has  the  same  knowledge  and  means  of  knowl- 
edge on  these  subjects  as  the  seller. 

3.  Same — Implied  Warranty  of  Qualities — Exclusion. 

An  express  warranty  of  one  of  the  qualities  of  a  machine  or  article 
excludes  implied  warranties  of  other  qualities  of  the  article  of  a  similar 
nature. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 

The  General  Electric  Company,  a  corporation,  brought  two  actions  in  the 
Circuit  Court  to  enforce  its  claim  for  a  balance  of  account  of  $10,000,  which 
was  due  to  It  for  machinery  which  It  had  sold  and  delivered  to  the  Revenue 
Tunnel  Mines  Company,  another  corporation.  One  of  these  actions  was  against 
the  mines  company  for  the  balance  of  the  account  The  other  was  against 
Albert  E.  Reynolds  and  others,  who  were  directors  of  the  mines  company,  and 
was  founded  upon  the  indebtedness  of  the  latter  company,  and  upon  the  fact 
that  it  had  failed  to  file  its  annual  report  within  60  days  after  the  1st  day  of 
January  In  the  years  1902  and  1903,  and  had  thereby  charged  Its  directors 
with  liability  for  its  debts,  under  Sess.  Laws  Colo.  1901,  p.  121,  c.  52,  {  11.  The 
two  actions  were  tried  together.  The  same  defenses  were  interposed  in  each. 
They  were:  (1)  That  the  plaintiff  in  the  year  1902  warranted  a  pump  which 
it  sold  to  the  mines  company  to  have  a  capacity  of  300  gallons  per  minute 
against  a  head  of  350  feet;  and  (2)  that  the  plaintiff  warranted  this  pump  to 
be  reasonably  fit  and  proper  for  the  use  of  pumping  water  in  the  shaft  of  a 
mine,  and  It  was  so  defective  that  it  was  unsuitable  for  this  purpose.  These 
were  the  material  facts  established  at  the  trial:  The  plaintiff  was  a  manu- 
facturer of  electrical  machinery,  and  it  was  a  dealer  in  pumps,  but  It  did 
not  manufacture  them.  The  mines  company  inquired  of  the  plaintiff  for  the 
cost  of  an  electric  pump  to  force  300  gallons  of  w^ter  per  minute  to  a  height  of 
350  feet,  with  a  direct  current  of  800  volts.  The  machinery  requisite  for  this 
purpose  consisted  of  a  pump,  an  electric  motor  to  drive  it,  and  a  starting 
rheostat  The  plaintiff  was  the  manufacturer  of  electric  motors,  but  it  was 
necessary  to  have  the  pump  constructed  by  a  builder  of  pumps.  It  wrote  to 
the  mines  company  that  it  assumed  that  it  would  require  a  standard  sta- 
tionary pump,  and  that  it  was  taking  the  matter  up  with  the  pump  builders. 
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A  few  days  later  It  quoted  prices  on  its  motor  and  rheostat,  (1)  with  a 
Knowles  horizontal  triplex  8x8  single  acting  power  pump,  (2)  with  a 
Knowles  vertical  triplex  power  pump,  and  (8)  with  a  Worthington  vertical 
triplex  8x2  power  pump,  and  the  mines  company  selected  the  Worthington 
pump.  Thereupon  the  plaintiff  agreed  to  furnish  a  Worthington  pump  "hav< 
ing  a  capacity  of  300  gallons  per  minute  against  a  head  of  350  feet,"  and  one  of 
its  motors  with  a  starting  rheostat  to  drive  the  pump.  It  promised  to  ship  the 
motor  to  the  works  of  the  Worthington  company,  and  to  deliver  the  outfit,  af- 
ter testing  it,  free  on  board  the  cars  at  that  place.  No  complaint  was  ever  made 
of  the  motor  or  rheostat  The  International  Steam  Pump  Ck>mpany  owned 
the  Worthington  works  and  the  Deane  works.  All  the  Worthington  pumps 
were  manufactured  at  the  Deane  works  at  that  time,  and  the  pump  in  question 
was  made  there  from  Worthington  patterns.  The  dimensions  and  cubical  ca- 
pacity of  the  pump  were  sufficient  to  receive  and  discharge  300  gallons  of 
water  per  minute  against  a  head  of  350  feet,  and  this  task  was  accomplished 
by  means  of  It  for  two  or  three  days  at  a  time.  But,  through  some  defect  of 
materials,  of  workmanship,  or  of  installment,  its  cylinders  repeatedly  leaked 
and  broke,  it  became  useless  while  attempts  were  being  made  to  replace  them 
and  to  repair  it  in  other  ways,  and  the  mine  became  flooded  before  It  was  final- 
ly repaired  by  the  use  of  steel  cylinders  so  that  it  would  perform  the  work  the 
mines  company  desired  of  it  The  latter  company  and  the  directors  offered 
to  prove,  as  damages  sustained  by  the  company  from  the  alleged  breach  of  the 
warranties,  the  increased  cost  of  the  power  which  the  mines  company  had 
used  during  the  repair  of  the  pump,  the  salaries  paid  to  Its  general  and  execu- 
tive officers  while  the  pump  was  disabled,  the  cost  of  removing  the  water 
from  the  shaft  after  it  was- flooded,  and  Its  loss  from  Its  interruption  of  Its 
general  mining  operations  while  it  was  impossible  to  use  the  pump,  but  the 
court  refused  to  allow  them  to  do  so,  and  they  have  sued  out  writs  of  error  to 
review  this  and  other  rulings  which  present  similar  questions  relative  to  the 
measure  of  damages.    These  writs  present  cases  numbered  2,261  and  2,263. 

The  plaintiff  requested  the  court  to  Instruct  the  Jury  that  the  mines  com- 
pany was  not  entitled  to  maintain  its  counterclaim,  and  that  they  should  re- 
turn a  verdict  against  it  for  $10,000  and  interest  The  court  refused  this  re- 
quest, instructed  the  jury  that  "express  warranty  means  that  the  warranty  is 
expressed  in  the  contract,  and  implied  warranty  means  that  it  is  not  ex- 
pi-essed,  but  Is  inferred  or  implied  by  the  law  upon  certain  facts,  and  in  either 
event  the  warranty  is  in  this  case  that  the  machinery  was  made  of  reason- 
ably suitable  materials,  that  It  could  be  operated  for  the  usual  lifetime  of  such 
machinery,  that  it  would  last  whatever  the  usual  life  of  such  machinery  would' 
be — such  a  period  of  months  or  years,  as  the  case  might  be" ;  and  submitted 
the  questions  whether  or  not  there  was  a  breach  of  this  covenant,  and,  if  so, 
the  amount  of  the  damages.  The  plaintiff  specifies  this  ruling  as  error,  and 
cases  numbered  2,262  and  2,264  are  presented  by  its  writs  of  error.  There 
was  a  verdict  and  Judgment  in  each  case  for  $8,123.26. 

Gerald  Hughes  (Charles  J.  Hughes,  Jr.,  on  the  brief),  for  Revenue 
Tunnell  Mines  Co.  and  Albert  E  .Reynolds  and  others. 

Henry  F.  May  (John  S.  Macbeth  and  John  F.  Truesdell,  on  the 
brief),  for  General  Electric  Co. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

If  the  plaintiff  below  was  entitled  to  a  directed  verdict  because  it 
was  guilty  of  no  breach  of  any  warranty,  as  its  counsel  assert,  the 
alleged  errors  in  the  refusals  of  the  court  to  receive  evidence,  and  ta 
submit  instructions  relative  to  the  amount  of  damages  of  which  the 
defendants  complain,  were  not  prejudicial,  and  will  require  no  consid- 
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cration.  The  contention  of  the  plaintiff  will  therefore  first  be  con- 
sidered. The  only  express  warranty,  which  was  in  reality  a  condition 
and  not  a  warranty,  because  the  contract  was  executory,  was  that  the 
pump  should  be  a  Worthington  pump,  and  should  have  "a  capacity  of 
300  gallons  per  minute  against  a  head  of  350  feet."  The  pump  was 
a  Worthington  pump.  It  was  made  from  Worthington  patterns  by  the 
owner  of  the  Worthington  plant  at  the  Deane  works,  where  all  Worth- 
ington pumps  were  then  manufactured.  It  was  of  sufficient  size,  and  it 
included  ample  space  for  300  gallons  per  minute  against  a  head  of  350 
feet,  and  that  quantity  was  actually  thrown  through  it  for  two  or  three 
days  at  a  time  before  it  was  finally  repaired.  But  either  on  account  of 
latent  defects  in  materials,  in  construction  or  in  installation,  parts  of 
it  gave  way  from  time  to  time,  so  that  it  could  not  be  used  continuously 
until  it  was  finally  repaired  by  the  use  of  steel  cylinders.  These  facts 
did  not  constitute  the  breach  of  the  express  warranty  alleged  ki  the  an- 
swer. That  breach  was  that  the  pump  never  at  any  time  had  a  capac- 
ity to  exceed  120  gallons  per  minute  against  a  head  of  350  feet,  and 
that  after  an  attempt  to  increase  its  capacity  above  that  amount  some 
of  the  parts  broke  and  disabled  it  until  they  were  replaced. 

It  is  now  contended,  however,  that  the  warranty  was  that  the  pump 
"could  be  operated  for  the  usual  lifetime  of  such  machinery,  and  that 
it  would  last  whatever  the  usual  lifetime  of  such  machinery  would  be," 
and  that,  as  it  did  not  do  so,  the  contract  was  broken.  In  other  words, 
the  claim  is  that  the  description  of  capacity  was  a  warranty  of  perfor- 
mance, efficiency,  and  endurance.  Counsel  declare  that  they  rely  upon 
McGowan  v.  American  Pressed  Tan  Bark  Co.,  121  U.  S.  575,  602,  604, 
7  Sup.  Ct  1315,  30  L.  Ed.  1027,  to  support  this  position.  In  that  case 
the  defendants,  who  were  manufacturers,  made  a  written  agreement 
to  construct  for  the  plaintiff  a  machine  for  the  purpose  of  pressing 
bark.  They  described  the  various  parts  of  the  machine  in  the  contract 
and  expressly  agreed*  (1)  that  the  entire  machine  should  be  con- 
structed "in 'a  workmanlike  manner  and  of  first-class  material";  (2) 
that  it  should  "have  a  sufficient  capacity  to  do  the  requisite  work";  (3) 
that  it  could  be  "used  up  to  fifteen  hundred  tons  pressure" ;  and  (4) 
that  they  guarantied  "the  whole."  The  Supreme  Court  held  that  by 
this  agreement  they  guarantied  that  the  machine  could  be  used  up  to 
1,500  tons  pressure,  not  once  only,  but  during  the  time  such  a  machine 
would  ordinarily  wear  under  prudent  management.  Now,  the  ques- 
tion in  the  case  at  bar  is  whether  the  word  "capacity,"  in  the  contract 
before  us,  was  a  mere  description  of  the  size,  or  of  the  room  in  the 
pump,  made  for  the  purpose  of  identifying  it,  as  was  the  name  "Worth- 
ington," or  is  a  warranty  of  all  its  essential  qualities,  including  size, 
space,  design,  strength,  and  endurance.  The  McGowan  Case  does 
not  rule  this  question,  either  directly  or  inferentially,  because  the  agree- 
ment in  that  case  contains  three  express  warranties  that  are  not  found 
in  the  case  at  bar:  (1)  That  the  machine  should  be  constructed  "in  a 
workmanlike  manner  and  of  first-class  material";  (2)  that  it  could 
"be  used  up  to  1,500  tons  pressure" ;  and  (3)  that  the  manufacturers 
guarantied  "tfie  whole"  K  the  word  "size"  were  substituted  for  the 
word  "capacity"  in  that  contract,  these  three  warranties  would  compel 


Digitized  by 


Google 


55:4  141  FEDBUAL  REPORTER. 

the  same  construction  which  was  given  to  it  by  the  Supreme  Court. 
The  question  at  issue  is  therefore  not  determined  by  the  McGowan 
Case. 

The  word  "capacity"  has  many  meanings.  It  means  size,  space,  or 
compass.  It  means  power  or  force.  It  means  intellectual  capability, 
both  to  receive  and  to  perform.  But  its  primary  significance  is  pas- 
sive. It  is  the  ability  to  receive.  Its  secondary  meaning  is  active.  It 
is  the  ability  to  do  or  to  resist.  Century  Dictionary,  "Capacity."  The 
seating  capacity  of  a  hall  is  its  size,  its  ability  to  permit  people  to  be 
seated  within  it.  The  capacity  of  a  dynamo  electric  machine  is  its  abil- 
ity to  produce  power.  In  which  sense  did  the  parties  to  this  contract 
use  this  word?  The  vendor  was  not  the  manufacturer,  but  was  to 
become  the  purchaser  from  the  manufacturer  and  the  seller  to  the 
mines  company  of  this  pump,  which  the  latter  had  selected,  and  all  this 
the  purchaser  knew.  While  the  pump  was  a  machine  that  it  was  nec- 
essary for  the  manufacturer  to  build  pursuant  to  the  order  of  the  plain- 
tiff, it  was  still  a  definite  and  standard  article  of  a  character  presumably 
known,  from  the  name  of  its  manufacturer,  to  the  purchaser,  who  se- 
lected it  from  the  three  pumps  that  were  offered  to  it,  as  well  as  to  the 
dealer  who  procured  it.  A  manufacturer  knows,  or  ought  to  know, 
the  design,  materials,  and  workmanship  of  the  machines  he  produces, 
while  a  trader  in  them,  who  has  no  connection  with  their  manufacture, 
is  chargeable  with  no  such  knowledge.  For  this  reason  the  contracts 
of  sale  made  by  manufacturers  are  construed  more  strongly  against 
them  than  are  those  which  are  made  by  dealers.  Thus,  in  Cosgrove  v. 
Bennett,  32  Minn.  371,  374,  20  N.  W.  359,  a  manufacturer  who  under- 
took to  construct  a  mill  in  first-class  shape,  which  should  have  a  capac- 
ity of  100  barrels  per  24  hours,  was  held  to  have  agreed  that  this  mill 
would  ordinarily  turn  out  that  amount  of  flour  under  proper  manage- 
ment. The  contract  in  that  case,  however,  differs  from  the  one  before 
us,  not  only  in  the  fact  that  the  seller  was  the  *manuf acturer,  but  also 
in  the  fact  that  he  covenanted  to  construct  the  mill  "in  first-class 
shape." 

A  contract  should  have  a  natural  and  rational  construction,  if  pos- 
sible, one  in  accord  with  the  course  of  action  usually  pursued  by  those 
of  ordinary  prudence  under  like  circumstances,  rather  than  one  that  is 
unnatural,  unreasonable,  and  contrary  to  the  customary  course  of  ac- 
tion of  men  in  situations  similar  to  that  of  the  contracting  parties.  It 
is  not  reasonable  to  suppose  that  a  trader  who  is  selling  to  a  customer 
by  description  a  machine  of  known  manufacture,  which  the  latter  se- 
lects and  the  former  purchases  or  orders  for  him,  would  guaranty 
that  the  article  purchased  would  endure  and  do  the  work  of  similar 
machines  as  long  as  articles  of  that  character  ordinarily  last.  Such  an 
obligation  is  out  of  proportion  to  the  consideration  which  the  dealer 
obtains  from  the  sale,  out  of  the  ordinary  course  of  business,  and  it 
should  not  be  imposed  upon  and  enforced  against  him  unless  it  is  clear- 
ly expressed  in  his  contract,  or  may  be  fairly  implied  from  it. 

The  contract  in  this  case  is  evidenced  by  letters.  It  included  a  mo- 
tor manufactured  by  the  plaintiff,  and  a  Worthington  pump  made  by 
the  owner  of  the  Worthington  works  and  patterns.    After  the  plaintiff 
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had  offered  its  motor  and  a  choice  of  three  standard  pumps  at  specified 
prices,  and  the  mines  company  had  selected  the  Worthington  pump,  it 
made  its  final  proposition,  which,  with  an  immaterial  modification, 
was  accepted.  It  was  in  these  words:  "In  accordance  with  conver- 
sation we  beg  to  make  you  the  following  quotation  of  electrically  driven 
pump  having  a  capacity  of  300  gallons  per  minute  against  a  bead  of 
350  feet,"  followed  by  a  specific  description  of  the  pump  and  motor. 
It  does  not  appear  from  these  words  that  the  parties  intended  to  use 
them  to  warrant  all  the  essential  qualities  of  the  pump,  its  size,  design, 
construction,  materials,  efficiency,  and  endurance;  yet  this  is  in  effect 
the  claim  of  counsel  for  the  defendants.  The  interpretation  that  these 
words  were  used,  like  the  word  "Worthington,"  to  describe  or  identify 
the  pump  by  a  description  of  a  single  quality  of  it,  the  size,  or  its  re- 
ceiving capability,  is  not  inconsistent  with  any  of  the  terms  of  the  con- 
tract. The  primary  signification  of  the  word  "capacity"  is  passive,  and 
in  accord  with  this  construction.  In  this  coatract  it  relates  to  a  passive 
machine,  one  that  does  not  drive,  but  is  to  be  driven,  by  electricity. 
The  passive  meaning  of  the  word  is  more  appropriate  to  such  an  article 
than  its  active  significance.  The  plaintiff  was  not  a  manufacturer  of, 
but  a  dealer  in,  the  pump  made  by  another  and  selected  by  the  vendee. 
Plain  and  simple  terms  which  would  occur  to  the  mind  of  any  business 
man  were  available  to  the  parties  to  express  with  clearness  and  cer- 
tainty a  guaranty  of  the  design,  construction,  materials,  efficiency,  or 
endurance  of  this  pump,  but  the  contracting  parties  did  not  use  them 
From  this  state  of  facts  it  is  so  difficult  to  logically  deduce  the  conclu- 
sion that  these  parties  intended  to  embody  a  guaranty  of  this  nature 
in  their  contract  by  the  use  of  the  simple  word  "capacity,"  whose  pri- 
mary significance  is  limited  to  the  quality  of  size,  and  does  not  include 
others,  that  we  are  unable  to  agree  that  such  was  the  intention  of  the 
parties  to  the  contract.  Our  conclusion  is  that  a  contract  by  a  dealer 
to  furnish  to  a  purchaser  a  definite  pump  of  a  known  manufacture, 
having  a  capacity  of  300  gallons  per  minute  against  a  head  of  350  feet, 
which  has  been  selected  by  the  purchaser  and  is  to  be  built  by  the  man- 
ufacturer, is  not  a  warranty  of  the  efficiency,  performance,  or  endur- 
ance of  the  machine,  but  a  description  of  the  pump,  like  th^  name  it 
bears,  and  it  is  limited  in  its  effect  as  a  warranty  to  the  quality  of  size. 
As  this  was  the  extent  of  the  express  warranty,  the  plaintiff  was  not 
guilty  of  any  breach  of  it. 

It  is  said  that  an  implied  warranty  arose  .from  the  sale,  to  the  effect 
that  the  pump  should  be  fit  and  proper  for  the  pumping  of  water  in 
the  shaft  of  a  mine,  and  that  this  covenant  was  broken.  If  the  pump 
was  unfit  to  do  the  work  which  machines  of  that  nature  ordinarily  per- 
form, that  condition  arose  from  latent  defects  in  the  material  of  which 
it  was  constructed,  or  in  the  workmanship  bestowed  upon  it,  of  which 
the  plaintiff  had  no  notice.  The  electric  company  secured  and  deliv- 
ered the  article  of  the  known  manufacture  which  the  mines  company 
had  selected,  and  which  was  described  in  the  contract.  A  manufac- 
turer is  charged  by  the  law  with  notice  of  latent  defects  in  the  design, 
materials,  and  construction  of  the  machines  he  makes  which  unfit 
them  to  perform  the  ordinary  work  of  such  articles,  because  he  fur- 
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nishes  the  design,  the  materials,  and  the  workmanship,  and  thus  either 
causes  or  permits  the  defects.  Out  of  this  state  of  facts  and  an  agree- 
ment of  sale  an  implied  warranty  arises  on  the  part  of  the  manufac- 
turer that  the  machines  he  makes  are  suitable  for  the  general  pur- 
poses for  which  such  articles  are  commonly  used.  Goulds  v.  Brophy, 
42  Minn.  109,  112,  43  N.  W.  834,  6  L.  R.  A.  392.  But  where  such  a 
purchaser  buys  of  a  dealer  a  definite  machine  of  known  manufacture, 
which  has  been,  or  is  to  be,  made  by  a  builder  who  is  not  the  vendor, 
and  the  vendee  knows  this  fact,  there  is  no  implied  warranty  by  the 
dealer,  either  against  latent  defects  or  that  the  machine  or  article  will 
be  suitable  for  the  purposes  for  which  such  articles  are  commonly  used, 
because  the  purchaser  has  the  same  knowledge  and  means  of  knowl- 
edge of  these  subjects  as  has  the  dealer.  The  vendee  knows  that  they 
both  rely  on  the  character  and  reputation  of  the  manufacturer.  Bragg 
V.  Morrill,  49  Vt.  45,  47,  24  Am.  Rep.  102 ;  American  Forcite  Powder 
Mfg.  Co.  V.  Brady,  4  App?  Div.  95,  97,  38  N.  Y.  Supp.  545 ;  Gardner  v. 
Winter  (Ky.)  78  S.  W.  143,  63  L.  R.  A.  647,  649. 

Again,  the  parties  to  this  sale  put  their  contract  in  writing,  and  em- 
bodied in  their  writing  an  express  warranty  of  one  of  the  qualities  of 
the  pump  essential  to  its  fitness  for  the  general  uses  for  which  such 
pumps  are  designed.  Where  parties  have  deliberately  put  their  en- 
gagements in  writing  in  such  terms  as  import  plain  legal  obligations, 
it  is  conclusively  presumed  that  the  whole  engagement  of  the  parties 
and  the  manner  and  extent  of  their  undertaking  were  embodied  in  the 
writing.  McKinley  v.  Williams,  74  Fed.  94,  101,  20  C.  C.  A.  312,  319. 
The  contract  of  these  parties  was  of  this  character.  Its  subject  was 
the  piunp  that  was  sold,  and  the  expressed  warranty  of  one  of  its  qual- 
ities, of  its  size,  which  is  contained  in  the  description,  raises  the  conclu- 
sive implication  that  other  qualities  requisite  tQ  its  fitness  for  the  gen- 
eral use  of  such  pumps  were  not  warranted.  An  express  warranty  of 
one  of  the  qualities  of  an  article  excludes  an  implied  warranty  of  other 
qualities  of  a  similar  nature.  The  exaction  or  acceptance  by  the  pur- 
chaser of  personal  property  of  a  warranty  of  one  quality  raises  a  con- 
clusive presumption  that  he  did  not  desire,  or  could  not  secure,  or  the 
parties  agreed  that  he  should  not  have,  the  warranty  of  others  of  the 
same  character.  Benjamin  on  Sales  (7th  Am.  Ed.)  672;  Carleton  v. 
Lombard,  Ayres  &  Co.,  72  Hun,  254,  260,  25  N.  Y.  Supp.  570 ;  Jackson 
V.  Langston,  61  Ga.  392 ;  Baldwin  v.  Van  Deusen,  37  N.  Y.  487,  489 ; 
Deming  v.  Foster,  42  N.  H.  165, 175 ;  De  Witt  v.  Berry,  134  U.  S.  306, 
313,  10  Sup.  Ct.  536,  33  L.  Ed.  896 ;  Seitz  v.  Brewers*,  etc..  Machine 
Co.,  141  U.  S.  510,  517,  12  Sup.  Ct.  46,  35  L.  Ed.  837;  BuckstaiSF  v. 
Russell  &  Co.,  79  Fed.  611,  615,  25  C.  C.  A.  129,  133 ;  International 
Pavement  Co.  v.  Smith,  etc..  Machine  Co.,  17  Mo.  App.  264,  269; 
Chandler  v.  Thompson  (C.  C.)  30  Fed.  38,  46;  J.  I.  Case  Plow  Works 
v.  Niles  &  Scott  Co.,  90  Wis.  590,  604,  63  N.  W.  1013 ;  McGraw  v. 
Fletcher,  35  Mich.  104,  106 ;  Mullain  v.  Thomas,  43  Conn.  252,  254. 
There  was  no  implied  warranty  of  the  fitness  of  the  pump  to  do  the 
work  for  which  pumps  of  its  nature  are  designed,  and  there  was  no 
breach  of  the  express  warranty  contained  in  the  contract 
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The  judgments  below  must  accordingly  be  reversed,  and  the  cases 
must  be  remanded  to  the  court  below,  with  instructions  to  grant  new 
trials.  The  writs  of  error  in  cases  numbered  2,261  and  2,263  challenge 
no  rulings  that  are  prejudicial  to  the  defendants  in  the  cases  below,  and 
they  must  be  dismissed  at  their  costs.     It  is  so  ordered. 


TULL  et  al.  ▼.  NASH  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  13,  190SL) 

No.  1,189. 

1.  Appead— Necesbabt  Pabties. 

An  appeal  wUl  not  be  dismissed  because  of  the  failure  to  bring  In  by 
citation  parties  who  have  no  interest  In  the  decree  appealed  from. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
I  1815.] 

2.  Same— Review— Refusal  to  Permit  Inspection  of  Document. 

A  party  cannot  assign  as  error  that  he  was  not  permitted  an  inspection 
of  a  contract  which  had  been  Introduced  In  evidence  by  the  adverse  party, 
wlio  had  been  permitted  to  withdraw  It  from  the  records  on  substituting 
a  copy,  where  he  took  no  steps  in  the  trial  court  to  obtain  such  inspection. 

JL  Attorney  and  Cuent — Contract  fob  Fees. 

The  fact  that  attorneys,  wlio  have  contracted  with  a  client  to  represent 
her  Interest  In  litigation  for  the  recovery  of  certain  property  for  a  contin- 
gent fee  based  upon  the  amount  recovered,  made  such  client  a  defendant 
In  the  final  partition  suit  relating  to  the  property,  for  the  sole  purpose  of 
having  the  amount  of  their  fee,  which  wis  In  dispute,  determined,  did  not 
amount  to  a  repudiation  of  the  contract,  nor  deprive  them  of  the  right  to 
recover  the  fee  stipulated  therein. 

4.  Same — Services  Rendered  to  Minob. 

Attorneys  representing  certain  heirs  in  litigation  respecting  real  estate, 
who  obtained  the  appointment  of  a  guardian  ad  litem  for  another  heir, 
who  was  a  minor  and  was  made  a  defendant,  such  attorney  ad  litem  ap- 
pearing on  behalf  of  his  ward  and  being  allowed  a  fee  therefor  by  the 
court,  cannot  thereafter  claim  compensation  from  the  minor  on  the  ground 
that  their  services  inured  to  his  benefit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Washington. 

The  appeal  In  this  case  brings  before  the  court  a  branch  of  the  case  which 
was  here  on  appeal  and  decided  In  German  Savings  &  Loan  Society  v.  Tull  (C. 
C.  A.)  136  Fed.  1.  The  appeal  involves  the  claims  of  Lucius  B.  Nash  and 
Lucius  G.  Nash,  copartners  as  Nash  A  Nash,  against  the  three  Tull  children, 
William  L.  Tull,  Dora  May  Seeley  (formerly  Dormitzer),  and  Ernest  B.  Tull, 
for  attorneys'  fees.  In  1897  Nash  &  Nash,  as  attorneys  for  Dora  May  Dor- 
mitzer and  William  L.  Tull,  brought  suit  In  the  superior  court  for  Spokane 
county,  state  of  Washington,  against  the  German  Savings  ft  Loan  Society  and 
others,  making  Ernest  B.  Tull,  a  minor,  a  party  defendant.  The  object  of  the 
suit  was  to  obtain  a  decree  restoring  one-half  of  certain  property  to  the  three 
children.  W.  M.  Murray,  an  attorney  at  law,  was  appointed  guardian  ad  litem 
for  Ernest  B.  Tull.  The  case  was  decided  against  the  three  children,  but  on 
appeal  to  the  Supreme  Court  of  the  state  of  Washington  the  decree  was  re- 
versed, and  the  children  were  held  to  be  entitled  to  an  unincumbered,  undivid- 
ed, one-half  interest  in  the  property.  The  German  Savings  &  Loan  Society 
took  the  case  by  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
where  the  decree  of  the  Supreme  Court  of  the  state  of  Washington  was  af- 
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firmed.  Gcrmfin  Savings  &  Loan  Society  v.  Donnltzer,  192  U.  S.  125,  24  SB^ 
Ct  221,  48  L.  Ed.  373.  In  the  year  1901,  Dora  May  Dormitzer.  WIlHam  L 
Tull,  Lucius  B.  Nash,  and  Lucius  O.  Nash,  as  plaintiffs,  brouglit  a  second  wilt 
in  the  state  court  of  Washington  against  the  German  Savings  &  Loan  Society, 
Ernest  B.  Tull,  a  minor,  and  others,  for  the  partition  of  the  property  and  an 
accounting.  The  suit  was  removed  to  the  Circuit  Ctourt  of  the  United  Stotes 
for  the  District  of  Washington,  and  a  decree  therein  was  rendered  for  the  com- 
plainants, but  on  appeal  to  this  court  it  was  held  that  the  cause  had  been  im- 
properly removed  from  the  state  court,  and  it  was  ordered  remanded  to  tliat 
court  In  June,  1902,  the  present  suit  for  partition  and  accounting  was 
brought  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Wash- 
ington. The  complainants  were  William  L.  Tull  and  Nash  &  Nash;  William 
L.  Tull  appearing  thorein  by  Nash  &  Nash.  The  defendants  were  the  loan  so- 
ciety. Dora  May  Seeiey,  and  Ernest  B.  Tull.  In  the  bill  of  complaint,  in  addi- 
tion to  the  relief  which  was  sought  against  the  German  Savings  &  Loan  So- 
ciety, Nash  &  Nash  set  up  their  claim  for  attorney's  fees  against  their  client 
William  L.  Tull  for  50  per  cent  of  the  amount  recovered  for  him  in  the  litiga- 
tion, their  claim  against  Dora  May  Seeiey  for  35  per  cent  of  the  amount  re- 
covered for  her,  and  their  claim  for  such  amount  as  the  court  might  decree 
them  to  be  entitled  to  as  attorneys'  fees  for  services  rendered  to  Ernest  B. 
Tull.  F.  W.  Dewart  was  appointed  guardian  ad  litem  for  the  minor,  Ernest 
B.  Tull.  He  appeared  also  as  attorney  for  Dora  May  Seeiey,  and  represented 
William  L.  Tull  as  against  the  claim  of  Nash  &  Nash.  Testimony  was  taken 
on  the  subject  of  the  employment  and  the  amount  of  the  attorney's  fees  of 
Nash  &  Nash.  The  Circuit  Court,  without  making  findings  of  fact  or  filing  an 
opinion,  rendered  a  decree  awarding  Nash  &  Nash  50  per  cent  of  the  property 
recovered  by  William  L.  Tull,  35  per  cent  of  that  recovered  by  Dora  May 
Seeiey,  and  $2,000  from  that  recovered  on  behalf  of  Ernest  B.  Tull.  The  pres- 
ent appeal  brings  before  the  court  the  question  whether  the  court  erred  in  so 
awarding  attorney's  fees. 

The  bill  of  complaint  had  for  Its  primary  purpose  the  decision  of  the  ques- 
tion of  the  claim  of  Hen  of  the  Ciermau  Savings  &  Loan  Society  for  improve- 
ments placed  upon  the  property.  That  question  was  determined  on  the  prior 
appeal  to  this  court  On  the  subject  of  their  attorney's  fees  the  bill  of  com- 
plaint on  behalf  of  Nash  &  Nash  alleges  that  they  undertook  the  original  llti 
gation  for  William  L.  Tull  and  Dora  May  Seeiey  under  agreements  by  which 
they  were  to  receive  fees  contingent  upon  success  therein,  amounting  to  50  per 
cent  of  the  amount  recovered  for  William  L.  Tull,  and  35  per  cent  of  the 
amount  recovered  for  Dora  May  Seeiey.  On  February  5,  1903,  Nash  &  Nash, 
by  leave  of  court,  filed  an  amendment  to  the  bill  of  complaint  in  which  It 
Is  alleged  that  at  the  time  of  their  employment  as  counsel  for  William  L.  TuU 
and  Dora  May  Seeiey  the  latter  requested  and  employed  them  to  take  charge 
of  and  secure  the  rights  and  Interests  of  said  Ernest  B.  Tull,  upon  an  under- 
standing between  all  parties  that  said  Ernest  B.  Tull  should  make  such  com- 
pensation as  their  services  and  the  results  should  justify,  and  that  by  tlie  dil- 
igence and  care  and  labor  of  said  attorneys  a  guardian  ad  litem  was  appointed 
for  Ernest  B.  Tull  In  the  present  suit,  and  that  the  said  Ernest  B.  Tull  accept- 
ed their  work  and  labor.  They  allege,  further,  that  they  represented  the  hi- 
terest  of  said  Ernest  B.  Tull  in  the  suit  in  the  Supreme  Court  of  the  United 
States  above  referred  to,  and  that  a  reasonable  compensation  for  their  services 
for  him  is  the  sum  of  $5,000.  To  thaf  amendment  Ernest  B.  Tull,  by  his  guard- 
ian ad  litem,  F.  W.  Dewart,  made  answer,  alleging  his  minority,  and  submit- 
ting his  rights  and  interests  to  the  protection  of  the  court 

Frederick  W.  Dewart,  for  apf)ellants. 
Nash  &  Nash,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court 
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The  appellees  interpose  a  motion  to  dismiss  the  bill,  on  the  ground 
that  no  service  of  the  citation  was  made  on  certain  of  the  parties 
defendant  who  had  asserted  claims  against  the  Tull  heirs  and  their 
estate,  and  as  to  whom  there  was  no  severance  and  summons,  and  no 
appearance  or  representation  on  the  appeal.  The  appellees  cite  Davis 
V.  Mercantile  Trust  Co.,  162  U.  S.  590,  14  Sup.  Ct.  693,  38  L.  Ed. 
563,  as  authority  for  the  rule  that  all  parties  to  the  record,  who  appear 
to  have  any  interest  in  the  order  or  decree  challenged,  must  be  given 
an  opportunity  to  be  heard  on  the  appeal.  The  answer  to  the  motion 
to  dismiss  is  that  it  does  not  appear  from  the  record  that  the  omitted 
parties  have  any  interest  in  the  decree  which  is  appealed  from.  The 
decree  does  not  affect  them  or  their  claims.  They  could  have  no 
standing  to  appear  in  this  court  and  object  to  the  relief  which  the  ap- 
pellants seek,  nor  could  they  have  any  interest  in  appearing  here  to  ask 
the  court  to  sustain  the  decree  of  the  court  below.  The  motion  must 
be  denied. 

A  motion  is  made  to  strike  from  the  files  of  this  court  the  record, 
and  the  certificate  thereto  of  A.  Reeves  Ayres,  the  clerk,  for  the  rea- 
son that  said  clerk  was  not  the  legal  or  actual  custodian  of  the  record 
and  proceedings  in  the  cause;  said  record  and  proceedings  being  in 
the  custody  of  the  clerk  of  the  Circuit  Court  of  the  Eastern  District 
of  Washington.  The  cause  was  tried  in  the  late  Circuit  Court  for  the 
District  of  Washington,  Eastern  Division.  The  act  of  Congress  divid- ' 
ing  the  state  into  two  districts  went  into  effect  on  March  2,  1905.  The 
decree  in  the  court  below  was  entered  May  23,  1904.  The  appeal 
was  allowed  November  18,  1904.  Before  the  transcript  was  certified 
the  law  dividing  the  district  had  gone  into  effect.  The  certificate  was 
made  by  the  clerk  of  the  Western  District  of  Washington,  who  had 
been  also  the  clerk  of  the  former  Circuit  Court  for  the  District  of 
Washington.  The  time  to  file  the  transcript  was  extended  by  orders 
duly  made  until  March  30,  1905.  Before  that  time  expired  the  tran- 
script was  filed,  but,  question  having  arisen  as  to  the  due  certification 
of  the  transcript,  on  March  24th  an  order  was  made  extending  the 
time  to  file  the  transcript,  which  was  duly  followed  by  another  order 
extending  the  time  until  July  1,  1905.  On  May  8,  1905,  an  order 
was  made  permitting  the  apf)ellants  to  withdraw  the  transcript  for 
further  certification.  It  was  so  withdrawn,  and  certified  by  the  clerk 
of  the  Eastern  District  of  Washington,  and  returned  to  this  court. 
Thereafter,  on  July  1,  1905,  was  filed  the  motion  to  strike,  which  is 
under  consideration.  It  is  not  necessary  for  us  now  to  pause  to  de- 
termine by  which  clerk  the  transcript  should  have  been  certified.  It 
is  sufficient  to  say  that  it  was  certified  by  both,  and  is  therefore  prop- 
erly here  for  our  consideration.    The  motion  is  denied. 

Concerning  the  award  to  the  attorneys  Nash  &  Nash  for  services 
to  Wm.  L.  Tull,  we  find  no  ground  to  question  the  correctness  of  the 
decree  of  the  Circuit  Court.  Nash  &  Nash  produced  in  evidence  a 
written  instrument  signed  by  William  L.  Tull  in  April,  1897,  in  which 
he  agreed  to  pay  them  50  per  cent,  of  the  sum  recovered  in  any  liti- 
gation upon  the  claim  which  was  then  pending  in  the  suit  in  the  supe- 
rior court  of  Spokane  county,  Washington.     The  deposition  of  Wil- 
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Ham  L.  TuU  was  taken  concerning  his  contract  with  Nash  &  Nash. 
It  appeared  that  at  the  time  of  making  the  contract  he  was  in  the  peni- 
tentiary in  California,  and  that  the  agreement  was  made  at  the  in- 
stance of  Nash  &  Nash,  who  sent  an  agent  to  him  for  that  purpose. 
He  testified  that  the  agreement  was  that  he  was  to  pay  tlie  attorneys 
one-third  of  the  amount  recovered,  and  that,  if  the  contract  which  was 
signed  provided  for  the  payment  of  a  larger  percentage,  it  was  pro- 
cured by  fraud  practiced  upon  him  by  the  agent.  The  paper  plainly 
calls,  however,  for  50  per  cent  of  the  amount  recovered,  and  we  find 
no  evidence,  other  than  the  bare  statement  of  William  L.  Tull,  that 
fraud  was  practiced  upon  him.  His  counsel  in  this  case  objects  to 
the  evidence  of  the  contract,  on  the  ground  that  it  is  a  copy,  and  not 
the  original  instrument.  It  appears  that  the  contract  was  offered  in 
evidence  before  the  examiner  at  a  time  when  William  L.  .Tull  was  not 
represented  by  counsel,  and  that  after  exhibiting  the  original  con- 
tract Nash  &  Nash  requested  that  the  examiner  make  a  copy  to  take 
the  place  of  the  original  in  the  record.  Subsequently  counsel  for  Wil- 
liam L.  Tull  demanded  that  the  original  contract  be  produced  and 
filed  in  evidence.  Nash  &  Nash  declined  to  surrender  it.  Counsel  for 
William  L.  Tull  said. 

"I  don't  ask  you  to  surrender  it  to  me.  I  ask  you  to  put  it  in  the  case.  I 
object  to  a  copy  of  the  contract  going  in ;  it  is  not  the  best  evidence.  If  you 
have  the  original,  that  has  to  go  in." 

Judge  L.  B.  Nash,  who  was  then  on  the  witness  stand,  said: 

*'If  you  want  any  papers,  you  can  take  the  legal  steps  to  secure  them.  If 
that  contract  has  got  to  go  in  evidence,  it  can  go  in.    Anybody  can  look  at  it." 

Counsel  for  William  L.  Tull  now  complains  that  he  was  not  al- 
lowed an  inspection  of  the  original  contract.  This  do^s  not  appear  to 
be  sustained  by  the  evidence.  The  objection  of  Nash  &  Nash  was  not 
to  an  inspection  of  the  contract  by  opposing  counsel,  but  to  the  surren- 
der of  it  as  evidence  in  the  case.  Counsel  for  William  L.  Tull  had 
his  remedy  to  obtain  an  inspection  of  the  paper.  Not  having  pursued 
that  remedy,  he  cannot  now  complain  that  it  was  not  submitted  to 
his  inspection. 

As  to  the  attorney's  fees  to  be  paid  by  Dora  May  Seeley,  her  tes- 
timony is  direct  and  positive  that  she  was  given  to  understand,  and 
always  understood,  that  Nash  vl-  Nash  were  to  receive  one-fourth  of 
her  estate  for  their  services,  and  that  she  had  an  arrangement  with 
them  to  that  effect:    She  said: 

"I  knew  Judge  Nash  and  his  family  intimately  when  I  was  a  girl  in  Spo- 
kane, and  I  therefore  put  a  great  deal  of  confidence  in  him,  and  when  I  was 
assured  my  portion  of  the  case  would  be  handled  for  25  per  cent,  did  not 
think  a  contract  was  necessary,  and,  as  before  stated,  in  all  my  conversations 
with  Nash  &  Nash  it  was  always  expressed  and  implied  that  they  were  to 
receive  25  per  cent  of  my  interest  in  the  suit,  if  it  was  won." 

She  deposed  further  that  she  never  knew  they  claimed  any  more 
than  that  amount  until  in  January,  1901,  while  she  was  living  in  Chi- 
cago, she  learned  that  they  had  filed  an  attorney's  lien  for  35  per  cent, 
and  that  then,  on  January  29th,  she  wrote  them  a  letter  of  protest. 
She  said: 
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"I  wrote  them  that  I  had  Just  learned  from  a  Spokane  newspaper  that  they 
had  filed  a  lien  against  my  interest  for  35  per  cent  I  wrote  them  that  I  did 
not  understand  why  they  had  done  this;  that  I  had  agreed  to  give  them  a 
smaller  sum,  which  was  a  good  and  fair  fee;  that  I  wanted  to  treat  them 
fairly»  and  I  wanted  to  know  at  once  why  they  had  named  85  per  cent,  and  to 
give  me  also  a  complete  statement  of  the  case.  I  received  a  letter  from  them 
saying  there  was  a  good  deal  more  work  to  be  done  in  the  case,  and  asking  me 
what  compensation  I  considered  proper,  and  what  I  was  willing  to  give.  I 
have  never  heard  from  them  since." 

Judge  Lucius  B.  Nash  testified  that  the  agreement  and  understand- 
ing with  Dora  May  Seeley  was  that  they  should  receive  from  her 
35  per  cent  of  the  amount  recovered  in  her  behalf.  Lucius  G.  Nash 
testified  that  that  agreement  was  reduced  to  writing  and  signed  by 
Dora  May  Seeley  at  her  house  in  April,  1897,  he  and  she  only  being 
present,  but  that  the  contract  had  been  lost  and  could  not  be  found. 
Neither  Lucius  B.  Nash  nor  Lucius  G.  Nash  denied  that  they  had 
received  from  Dora  May  Seeley  her  letter  of  January  29,  1901,  in 
which  she  had  protested  against  the  amount  they  claimed  in  their  at- 
torney's lien,  nor  that  they  had  written  her  in  response  thereto  asking 
what  compensation  she  considered  proper,  and  was  willing  to  give. 
As  far  as  the  evidence  goes,  that  correspondence  stands  admitted. 
In  view  of  that  fact  and  the  fiduciary  relation  already  existing  be- 
tween Dora  May  Seeley  and  her  attorneys  at  the  time  when  the  agree- 
ment was  made,  we  are  of  the  opinion  that  the  court  erred  in  allow- 
ing Nash  &  Nash  more  than  25  per  cent,  of  the  amount  recovered  on 
behalf  of  Dora  May  Seeley,  and  that  probably  the  attorneys  were  in 
error  in  their  recollection  as  to  the  terms  of  their  contract ;  it  not  hav- 
ing been  shown  that  their  memory  had  been  refreshed  by  an  inspec- 
tion of  the  written  contract  testified  to  by  Lucius  G.  Nash  at  any 
time  after  its  execution.  They  urge  that  the  denial  of  the  execution 
of  the  contract  by  Dora  May  Seelev  in  her  deposition  is  a  qualified 
one.  She  was  asked,  "Did  you,  in  the  Spring  of  1897,  execute  a  con- 
tract with  Nash  &  Nash  to  represent  you  in  that  litigation?"  to  which 
she  answered,  "To  the  best  of  my  recollection,  I  never  executed  any 
such  contract;  and,  if  such  a  contract  was  executed,  I  think  I  would 
remember  it.**  The  question  propounded  to  her  was  not  whether  she 
had  executed  a  contract  for  35  per  cent.,  but  whether  she  had  exe- 
cuted any  contract;  and  her  answer  must  be  considered  in  the  light 
of  that  question.  She  testified  to  numerous  conversations  with  Nash 
&  Nash  about  the  matter  of  fees  and  to  the  general  understanding 
as  to  what  the  amount  of  the  fees  should  be,  and  it  might  well  be 
that  her  memory  was  not  very  clear  as  to  whether  or  not  that  general 
understanding  had  been  reduced  to  writing.  But  we  are  not  war- 
ranted in  construing  her  answer  as  an  admission  that  she  might  have 
signed  a  written  contract  providing  for  the  payment  of  35  per  cent. 

It  is  urged  by  counsel  for  Dora  May  Seeley  that  Nash  &  Nash 
cannot  recover  the  full  amount  of  the  25  per  cent,  agreed  to  be  paid 
by  her,  for  the  reason  that  said  attorneys  did  not  represent  her  in 
the  present  suit,  which  is  a  part  of  the  litigation  contemplated  in  the 
agreement,  but  made  her  a  party  defendant,  thereby  compelling  her 
to  employ  other  counsel  to  represent  her  herein.  So  far,  however, 
as  the  principal  object  of  the  present  suit  was  concerned,  the  dcter- 
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mination  of  the  claim  of  the  German  Savings  &  Loan  Societ}',  the 
services  of  Nash  &  Nash  inured  to  the  benefit  of  all  the  TuU  heirs. 
It  is  not  shown  that  Dora  May  Seeley  objected  to  the  arrangement 
by  which  she  was  made  a  party  defendant.  At  that  time  she  had  an 
interest  in  the  suit  antagonistic  to  Nash  &  Nash,  inasmuch  as  she 
questioned  the  amount  which  they  claimed  as  attorney's  fee.  For 
that  reason  it  was  proper  that  she  should  be  represented  by  other  coun- 
sel. We  do  not  think  that  the  fact  that  she  was  represented  by  other 
counsel  in  the  present  suit,  or  the  fact  that  she  was  made  a  party  de- 
fendant herein,  amounts  to  a  repudiation  of  the  original  contract  on 
the  part  of  Nash  &  Nash,  or  affords  ground  to  reduce  the  amount 
of  the  compensation  which  they  were  to  receive  from  her. 

At  the  beginning  of  the  litigation  Ernest  B.  Tull  was  a  minor.  In 
their  amendment  to  the  bill  Nash  &  Nash  alleged  that  Dora  May  and 
William  requested  and  employed  Nash  &  Nash  to  look  after  the  in- 
terests of  Ernest  B. ;  that  they  secured  the  appointment  of  a  guardian 
ad  litem  in  the  state  court  and  in  the  former  suit  which  was  removed 
to  the  United  States  court,  and  that  they  will  secure  one  for  him  in 
the  suit  in  the  United  States  Supreme  Court.  Nash  &  Nash  both 
testified  that  Dora  May,  William,  and  their  father,  F.  M.  Tull,  en- 
gaged them  to  look  after  the  interests  of  Ernest  B.,  and  that  they 
acted  as  attorneys  for  W.  M.  Murray,  the  guardian  ad  litem.  It  is 
clear,  however,  tiiat  such  an  employment  by  the  relatives  of  the  minor 
could  not  bind  his  estate.  So  far  as  asking  the  court  to  appoint  a 
guardian  ad  litem  for  Ernest  B.,  a  defendant  in  the  original  suit  or  in 
the  succeeding  suit  in  the  United  States  court,  is  concerned,  the  serv- 
ices of  Nash  &  Nash  cannot  be  regarded  as  services  to  be  compen- 
sated out  of  Ernest  B.'s  estate.  He  being  a  defendant  in  the  suit, 
it  was  necessary  that  a  guardian  ad  litem  be  appointed  to  represent 
his  interest,  and  it  was  in  the  ordinary  course  of  business  and  for  the 
advantage  of  the  complainants  to  ask  for  such  an  order.  W.  M.  Mur- 
ray, the  guardian  so  appointed,  was  an  attorney  at  law,  and  the  tes- 
timony shows  that  he  actively  participated  in  the  litigation  on  behalf 
of  his  ward.  At  the  termination  of  the  litigation  in  the  state  court, 
a  final  decree  was  rendered  by  the  superior  court  of  Spokane  county, 
in  accordance  with  the  mandate  of  the  Supreme  Court  of  the  state  of 
Washington,  in  which  it  was  recited  as  follows: 

"Lucius  G.  Nash,  of  the  firm  of  Nash  &  Nash,  being  present  and  participating 
in  the  hearing  and  testifying  therein  at  his  own  request,  and  the  said  Nash 
St  Nash  not  having  presented  to  said  guardian  ad  litem,  or  filed  with  the  court, 
any  claims  for  fees  or  expenses  as  attorneys  for  said  guardian  ad  litem,  and 
said  L.  G.  Nash  having  refused  to  present  any  such  claim  at  the  hearing,  and 
having  heard  proofs  in  the  matter,  the  court  finds  that  $5,000  is  a  reasonable 
sum  to  be  allowed  to  said  William  M.  Murray  for  his  compensation  as  guard- 
inn  ad  litem,  and  for  all  charges,  expenses,  and  obligations  incurred  by  him 
in  the  discharge  of  his  duties  as  such  g^uardian  ad  litem,  Including  any  claim 
which  Nash  &  Nash  may  have  for  fees  or  expenses  as  attorneys." 

And  the  court  adjudged  and  decreed  that  said  William  M.  Murray 
be  allowed  the  simi  of  $5,000  "as  compensation  for  his  services  as 
guardian  ad  litem  for  Ernest  B.  Tull  in  this  cause,  and  for  all  ex- 
penses, charges,  and  liabilities  incurred  by  him  in  the  discharge  of  his 
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duties."  That  decree  effectually  precludes  Nash  &  Nash  from  claim- 
ing any  allowance  as  attorney's  fees  in  connection  with  litigation 
which  terminated  in  the  decree  so  rendered.  We  find  no  evidence 
whatever  in  the  record  that  they  have  performed  services  for  Ernest 
B.  TuU  since  the  date  of  that  decree,  such  as  to  justify  the  court  in 
awarding  them  compensation  from  his  estate.  They  made  him  a 
party  defendant  to  this  suit.  A  guardian  ad  litem  was  appointed  to 
represent  him,  and  in  all  the  litigation  of  this  suit  that  guardian  ad 
litem,  as  an  attorney  at  law,  has  appeared  on  behalf  of  Ernest  B.  Tull, 
and  no  one  else  has  appeared  as  his  attorney.  It  is  true  that  for  them- 
selves and  William  L.  Tull,  Nash  &  Nash  sought  relief  which  has 
resulted  in  benefit  to  the  estate  of  all  the  Tull  children,  but  the  fact 
that  the  benefit  obtained  by  attorneys  on  behalf  of  their  clients  oper- 
ates to  the  advantage  of  other  parties  not  represented  by  them  is  of 
itself  no  ground  for  charging  such  other  parties  with  attorney's  fees. 
Especially  is  this  true  where  such  other  party  is  a  minor.  In  their 
amendment  to  the  bill  Nash  &  Nash  refer  to  services  for  Ernest  B. 
Tull  in  the  case  which  was  taken  to  the  Supreme  Court  of  the  United 
States.  Issue  was  taken  upon  that  allegation,  and  no  evidence  what- 
ever was  offered  to  sustain  it.  This  court  is  in  possession  of  no  in- 
formation as  to'  services  rendered  in  that  suit  by  said  attorneys  as  rep- 
resenting Ernest  B.  Tull  or  his  guardian  ad  litem.  We  are  of 
opinion,  therefore,  that  that  portion  of  the  decree  which  awards  Nash 
&  Nash  $2,000  for  services  rendered  to  Ernest  B.  Tull  is  not  sus- 
tained by  any  proof,  and  must  be  reversed. 

The  decree  is  affirmed  as  to  William  L.  Tull,  is  modified  as  to  Dora 
May  Seeley  so  as  to  charge  her  estate  with  but  25  per  cent,  thereof 
in  favor  of  Nash  &  Nash,  and  as  to  Ernest  B.  Tull  it  is  reversed. 


UINTA  TUNNEL,  MIN.  &  TRANSP.  CO.  v.  AJAX  GOLD   MIN.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  25,  1905.) 

No.  1,811. 

1.  Mines  and  Minebals — Entries  and  Patents — Lode  Claims — Estoppel  o» 

Owner  of  Prior  Tunnel  Claim. 

Entries  and  patents  of  lode  mining  claims,  in  proceedings  to  which  a 
claimant  of  a  tunnel  site  located  across  tliera  prior  *to  the  entries  was  not 
and  was  not  required  to  be,  a  party,  will  not  estop  him  from  establishins 
by  the  testimony  of  witnesses  who  know  and  by  other  customary  evi- 
dence the  fact  that  no  discoveries  of  mineral  in  rock  In  place  had  been 
made  in  the  lode  claims  before  the  claim  for  the  tunnel  site  was  located 
across  them. 

2.  Same — Word  "Location"  Has  Two  Meanings. 

The  word  "location,"  in  Its  application  to  mining  claims,  has  two  dis- 
tinct meanings:  First  all  the  acts,  including  discovery,  requisite  to  per- 
fect the  right  of  possession;  and,  second,  th6  placing  of  the  claims,  the 
posting  of  the  notice,  and  the  marking  of  the  boundaries,  excluding  dis- 
covery. 

3.  Contracts — Oonstbuction — ^Ascertaining  Intention. 

One  of  the  fundamental  rules  for  the  Interpretation  of  a  contract 
is  that  the  court  should  place  itself  as  near  as  may  be  in  the  situation  of 
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the  contrncting  parties  at  the  time  the  agreement  was  made,  and  should 
then  endeavor  to  ascertain  from  the  contract,  In  the  light  of  the  surround- 
ing facts  and  circumstances,  what  the  parties  actually  Intended  by  their 
agreement 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  11,  Cent  Dig.  Ck>ntracts,  §  730.] 
4.  Same — Intention  to  be  Deduced  fi(om  Entibb  Agbeement. 

This  Intention  must  be  deduced,  not  from  specific  provisions  or  frag- 
mentary parts  of  the  instrument,  but  from  the  entire  context,  because  the 
intention  is  not  evidenced  by  any  part  or  provision  of  it  or  by  the  agree- 
ment without  any  part  or  provision,  but  by  every  part  so  construed  as  to 
be  consistent  with  every  other  part  and  with  the  entire  contract 

Every  provision  of  the  instrument  should  be  given  its  ordinary  meaning 
and  effect,  if  possible,  and  no  part  should  perish  by  construction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11,  Cent  Dig.  Contracts,  §  734. J 

6i.  Same — Intebpbetation  of  Pasties — ^Test  op  Intention. 

The  practical  Interpretation  of  the  contract  by  the  parties,  while  they 
are  engaged  in  its  performance  and  before  any  controversy  concerning  it 
has  arisen,  is  one  of  the  most  satisfactory  tests  of  its  meaning,  and  courts 
may  generally  adopt  that  construction  with  safety. 

[Ed.  Note. — For  cases  In  point  see  vol.  11,  Cent  Dig.  Contracts,  §  753.] 

9.  Same — Intention  When  Ascertained  must  Prevail. 

When  the  actual  intention  of  the  parties  is  ascertained,  it  must  prevail, 
regardless  of  the  dry  words,  inapt  expressions,  or  careless  recitations  in 
the  Instrument 

[Ed.  Note.— For  cases  In  point  see  vol.  11,  Cent  Dig.  Contracts,  §  730.] 

7.  Mines  and  Minerals — ^Location — ^Discovert — Statement  of  Facts. 

An  agreed  statement  of  facts,  which  stipulated  that  the  lode  claims  of 
the  plaintiff  were  "located  in  compliance  with  law"  at  dates  anterior  to 
the  location  of  the  defendant's  tunnel  site,  and  that  as  to  the  issue  made 
in  the  pleadings  upon  the  question  whether  mineral  in  rock  in  place  was 
discovered  in  the  plalntiff*s  claims  before  the  location  of  the  tunnel  site  the 
defendant  offered  testimony  tending  to  negative  such  discovery,  which  is 
on  plaintiff*s  objection  ruled  out  by  the  court,  and  such  ruling  is  excepted 
to  by  the  defendant  used  the  word  "location"  In  its  more  restricted  sense, 
excluding  discovery,  and  did  not  estop  the  defendant  from  litigating  the 
issue  relative  to  the  discovery  of  mineral  in  rock  in  place  in  the  plaintiff*9 
claims  prior  to  the  location  of  the  defendant's  tunnel  site. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Charles  J.  Hughes,  Jr.  (Scott  Ashton,  on  the  brief),  for  plaintiff  in 
error. 

Wm.  W.  Field  and  J.  C.  Helm  (J.  F.  Vaile,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CARLAND, 
District  Judges. 

SANBORN,  Circuit  Judge.    In  the  year  1901  two  actions  were 

?mding  in  the  court  below  against  the  Uinta  Tunnel,  Mining  & 
ransportation  Company^  one  by  the  Creede  &  Cripple  Creek  Mining 
&  Milling  Company,  and  the  other  by  the  Ajax  Gold  Mining  Com- 
pany. The  former  action  involved  the  right  to  the  possession  of  the 
space  within  the  bore  of  the  tunnel  of  the  defendant  where  it  passed 
through  two  lode  mining  claims  owned  by  the  Creede  Company, 
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which  were  entered  for  patent  on  August  6,  1892,  and  were  patented 
on  December  21,  1892.  The  Creede  Company  alleged  that  the  dis- 
covery and  location  of  these  claims  were  made  on  January  2,  1892. 
The  defendant  located  its  tunnel  site  on  January  13,  1892,  and  it 
denied  that  any  discovery  of  mineral  in  rock  in  place  had  been  made 
in  the  lode  claims  of  the  plaintiff  prior  to  its  location  of  its  tunnel 
site.  The  action  of  the  Ajax  Company,  which  is  now  before  us  for 
consideration,  involved  the  right  to  the  possession  of  the  space  within 
the  bore  of  the  tunnel  where  it  passes  through  the  Mammoth  lode 
mining  claim  and  the  Apex  lode  mining  claim,  which  were  the 
property  of  the  Ajax  Company,  were  entered  for  patent  respectively 
on  May  9,  1893,  and  March  31,  1893,  and  were  patented  on  Septem- 
ber 6,  1896,  and  April  22,  1895.  The  Ajax  Company  alleged  that 
a  discovery  and  location  of  the  Mammoth  mining  claim  was  made 
on  September  25,  1891,  and  of  the  Apex  mining  daim  on  December 
29,  1891.  The  defendant  denied  that  any  discovery  of  mineral  in 
rock  in  place  had  ever  been  made  in  either  of  these  claims  before 
the  location  of  its  tunnel  site  on  January  13,  1892. 

In  each  of  these  cases  counsel  for  the  respective  plaintiffs  insisted 
that  the  patents  to  the  lode  claims  conclusively  estopped  the  defend- 
ant from  proving  by  parol  testimony,  or  otherwise,  that  no  discovery 
of  mineral  had  been  made  upon  them  before  the  location  of  the 
tunnel  site,  and  one  of  the  most  important  questions  in  the  cases  was 
this:  When  the  claim  to  a  tunnel  site  has  been  located  before  the 
entry  of  the  conflicting  lode  mining  claims  which  have  subsequently 
passed  to  patents,  is  the  question  whether  discoveries  of  mineral  were 
made  within  the  lode  claims  before  the  location  of  the  claim  to  the 
tunnel  site  open  to  determination  by  means  of  testimony  dehors  the 
patents?  The  court  below  answered  this  question  in  the  negative. 
This  court  and  the  Supreme  Court  answered  it  in  the  affirmative.  119 
Fed.  164,  57  C.  C.  A.  200;  196  U.  S.  337,  25  Sup.  Ct.  266,  49  L.  Ed. 
501.  The  question  was  presented  to  the  court  below  in  this  way:  A 
motion  was  made  in  each  case  to  strike  out  portions  of  the  answer 
which  denied  the  discoveries  in  the  lode  claims  before  the  location 
of  the  tunnel  claim.  The  motions  in  the  two  cases  appear  to  have 
been  considered  together,  for  the  orders  of  the  court  which  granted 
them  were  both  made  on  December  6,  1901.  There  remained,  how- 
ever, in  the  Ajax  Company's  case,  after  the  motion  was  granted,  an 
averment  by  the  defendant  that  there  had  been  no  discovery  in 
the  lode  claims  of  the  plaintiff  before  the  location  of  the  tunnel  site. 

In  this  state  of  the  cases  the  action  of  the  Creede  Company  was 
tried  in  January,  1902,  and  the  court  rejected  evidence  offered  by 
the  defendant  to  prove  that  no  discovery  had  been  made  in  the  lode 
claims  before  the  location  of  the  tunnel  site,  there  was  a  judgment 
for  the  Creede  Company,  and  the  defendant  sued  out  a  writ  of  error 
from  this  court  to  reverse  it.  While  that  action  was  pending  here 
and  in  June,  1902,  the  case  of  the  Ajax  Company  was  tried  in  the 
Circuit  Court.  That  court  made  the  same  ruling  upon  the  trial 
which  it  made  in  the  Creede  Case.  A  judgment  was  rendered  against 
the  defendant,  a  writ  of  error  to  reverse  it  was  sued  out  of  this  court 
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on  June  27,  1902,  and  the  parties  to  this  action  stipulated  in  writing 
that  this  case  should  be  continued  until  the  Supreme  Court  decided 
the  case  of  the  Creede  Company.  That  case  has  been  determined  and 
the  judgment  of  the  Circuit  Court  has  been  reversed,  because  that 
court  refused  to  permit  the  defendant  to  prove  that  there  were  no 
discoveries  in  the  lode  claims  before  the  location  of  the  tunnel  site. 
A  like  ruling  of  the  Circuit  Court  in  the  Ajax  Company's  case  is 
assigned  as  error  here,  and  the  facts  which  have  been  recited  seem 
to  render  it  fatal  to  the  judgment  below.  Counsel  for  the  Ajax  Com- 
pany, however,  contend  that  the  defendant  is  estopped  from  review- 
ing this  ruling,  and  from  litigating  the  question  it  determines,  by  a 
written  stipulation  of  agreed  facts,  which  was  made  and  introduced 
in  evidence  at  the  trial  in  the  Circuit  Court.  This  stipulation  con- 
sists of  17  numbered  paragraphs.  The  clause  which  counsel  for  the 
Ajax  Company  insists  creates  this  estoppel  is  found  at  the  commence- 
ment of  the  fourth  paragraph  and  is  in  these  words : 

•That  said  Mammoth  Pearl  •  •  •  and  Apex  lode  minlni?  claims  were 
located  In  compliance  with  law,  on,  to  wit,  the  22d  day  of  January,  1891, 
•    ♦    •    and  the  2d  day  of  October,  1891.  respectively." 

And  the  argument  is  that  a  location  in  compliance  with  law  neces- 
sarily includes  a  discovery  of  mineral  in  rock  in  place  in  the  claim, 
and  that  this  concession  is  therefore  in  reality  a  stipulation  that  dis- 
coveries had  been  made  in  these  claims  at  the  dates  of  their  respective 
locations,  which  were  prior  to  tlie  location  of  the  tunnel  site.  There 
is  no  doubt  that  a  location  of  a  lode  mining  claim  in  compliance 
with  law,  which  has  been  so  perfected  as  to  vest  a  complete  right  of 
possession  in  the  locator,  cannot  be  made  without  a  discovery  of 
mineral  in  the  claim;  and  the  reasoning  of  counsel  here  might  be 
conclusive  if  the  clause  quoted  constituted  the  entire  agreement  of 
the  parties  upon  the  subject.  The  agreed  statement  of  facts,  how- 
ever, contains  the  further  stipulation  that  the  tunnel  was  located 
on  the  13th  day  of  January,  1892,  and  the  sixteenth  paragraph  reads : 

"That  as  to  the  issue  made  In  said  pleadings  upon  the  question  whether 
mineral  in  place  was  discovered  on  plalntifTs  •  •  •  Mammoth  Pearl  and 
Apex  lode  claims,  or  In  the  discovery  shafts  thereof,  prior  to  the  date  of  the 
location  of  the  said  Uinta  tunnel  site,  defendant  offers  testimony  tendinp^  to 
negative  such  a  discovery,  which  testimony  is,  on  plaintifT's  objection,  ruled 
out  by  the  court ;  such  ruling  being  duly  excepted  to  by  th6  defendant" 

The  purpose  of  a  written  contract  is  to  express  the  concurring 
intention  of  the  minds  of  the  parties  when  it  is  made.  Hence  the 
object  of  its  construction  or  interpretation  is  to  ascertain  the  actual 
intent  and  meaning  of  the  parties  when  they  executed  it.  Familiar 
and  serviceable  rules  of  interpretation  of  agreements  are  that  the 
court  may  place  itself  as  near  as  may  be  in  the  situation  of  the  par- 
ties to  the  agreement  at  the  time  it  was  made,  and  may  then  endeavor 
to  ascertain  from  the  terms  of  the  contract,  in  the  light  of  th^ 
surrounding  facts  and  circumstances,  the  actual  intent  and  meaning 
of  the  parties;  that  this  intention  must  be  deduced,  not  from  specific 
provisions  or  fragmentary  parts  of  the  instrument,  but  from  its  en- 
tire context,  because  the  intention  is  not  evidenced  by  any  part  or 
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provision  of  it,  or  by  the  instrument  without  any  part  or  provision, 
but  by  every  part  and  term  so  construed  as  to  be  consonant  with 
every  other  and  with  the  entire  agreement;  that  every  provision  of 
the  instrument  should  be  given  its  ordinary  meaning  and  effect,  if 
possible,  and  no  part  should  perish  by  construction;  and  that  tiie 
actual  intention  of  the  parties,  when  ascertained,  must  prevail,  regard- 
less of  dry  words,  inapt  expressions,  or  careless  recitations  in  the 
contract. 

Now,  while  it  is  true  that  a  location  of  a  lode  mining  claim,  ade- 
quate to  perfect  the  possessory  right  of  the  locator,  includes  within 
its  legal  and  primary  meaning  a  discovery  of  mineral  in  the  claim, 
because  no  such  location  is  possible  without  a  discovery,  it  is  also 
true  that  this  word  "location"  is  frequently  used  in  this  connection 
in  another  and  more  restricted  sense  to  portray  the  placing  of  the 
claim,  the  posting  of  the  notice  containing  the  name  of  the  lode,  the 
name  of  the  locator,  and  the  alleged  date  of  the  discovery,  and  the 
marking  of  the  boundaries  of  the  claim,  without  the  discovery.  It 
is  used  in  this  sense  in  Morrison*s  Mining  Rights  (11th  Ed.)  at 
page  32,  in  Snyder  on  Mines,  at  section  354,  in  the  case  of  In  re 
James  Mitchell,  2  L.  and  Dec.  Dep.  Int.  752,  in  Reins  v.  Raunheim, 
28  L.  and  Dec.  Dep.  Int.  526,  529,  and  in  Erwin  v.  Perego,  35  C. 
C.  A.  482,  485,  93  Fed.  608,  611,  where  the  claim  was  made  that  a 
title  to  a  lode  mining  claim  was  invalid  because  the  discovery  fol- 
lowed, instead  of  preceded,  the  posting  of  the  notice  and  the  marking 
of  the  boundaries;  and  this  court  said: 

"There  is  no  reason  to  be  deduced  from  the  acts  of  Congress,  or  from  the 
nature  of  the  case,  why  a  claim  upon  which  the  location  was  made  before  the 
discovery  should  be  held  void,  while  one  upon  wliich  the  discovery  was  made 
before  the  location  should  be  held  valid." 

A  location  in  this  latter  sense  of  a  lode  mining  claim  in  compliance 
with  law,  in  the  terms  of  the  agreed  statement  of  facts,  was  per- 
missable  without  any  discovery,  if  a  discovery  was  subsequently  made 
before  another  located  the  claim.  Creede,  etc.,  Milling  Co.  v.  Uinta., 
etc.,  Transportation  Co.,  196  U.  S.  337,  350,  25  Sup.  Ct.  2QG,  49  L. 
Ed.  501;  Erwin  v.  Perego,  35  C.C.  A.  482,  93  Fed.  608.  If,  there- 
fore, the  parties  to  the  agreed  statement  of  facts  used  this  word  "lo- 
cation," where  they  wrote  concerning  the  location  of  the  lode  mining 
claims,  in  this  restricted  sense,  to  indicate  the  posting  of  the  notices 
and  the  marking  of  the  boundaries,  without  the  discovery,  the  de- 
fendant was  not  estopped  by  his  stipulation  from  proving  that 
there  had  been  no  discovery  in  the  lode  claims  before  the  tunnel  site 
was  located.     In  which  sense  did  they  use  it? 

One  of  the  main  issues,  perhaps  the  most  important  question, 
raised  by  the  pleadings  was  whether  or  not  any  discoveries  in  the  lode 
claims  had  been  made  before  the  location  of  the  tunnel  site.  The 
defendant  had  tendered  this  issue  in  the  Creede  Company's  Case,  had 
been  defeated  upon  it  by  the  ruling  of  the  court  that  the  patents  of 
the  lode  claims  estopped  it  from  litigating  this  issue,  had  sued  out  a 
writ  of  error  to  reverse  that  ruling,  and  the  question  of  law  thus 
raised  was  awaiting  decision  in  this  court    In  this  state  of  the  facts 
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the  Ajax  Company's  case  was  tried.  An  agreement  should  receive  a 
natural  and  reasonable  construction,  one  in  accord  with  the  course 
of  action  commonly  pursued  by  men  of  ordinary  judgment  and  pru- 
dence under  like  circumstances,  rather  than  one  that  is  unreasonable 
and  contrary  to  the  usual  course  of  action  of  sensible  men  in  like 
cases,  and  it  is  not  reasonable  to  suppose  that  the  parties  to  this  action 
who  insisted  upon  its  trial,  intended  to  make  an  agreement  to  extract 
from  the  case  one  of  its  main  issues  which  they  were  so  vigorously 
contesting  in  both  the  circuit  court  and  this  court.  The  sixteenth 
paragraph  of  the  agreed  statement  amounts  to  a  demonstration  of 
the  fact  not  only  that  they  had  no  such  purpose,  but  that  they  in- 
tended to,  and  did  retain  this  issue  in  the  case,  try  it,  take  the  niling 
of  the  court  upon  the  question  of  law  it  presents,  and  preserve  it  for 
determination  by  the  higher  courts.  That  paragraph  expressly  pro- 
vides that  the  defendant  offers  testimony  tending  to  negative  a  dis- 
covery in  the  lode  mining  claims  prior  to  the  location  of  the  claim 
for  the  tunnel  site,  that  this  testimony  is  on  plaintiffs  objection 
ruled  out  by  the  court,  and  that  this  ruling  is  excepted  to  by  the  de- 
fendant. The  interpretation  of  the  contract  for  which  counsel  for 
the  plaintiff  contend  would  render  this  paragraph  nugatory  and  would 
fly  in  the  teeth  of  the  rule  that  meaning  and  effect  should  be  given 
to  every  part  of  a  contract,  if  possible.  On  the  other  hand,  if  the 
word  "location"  is  given  its  more  restricted,  but  permissible,  defini- 
tion of  posting  the  notices  and  marking  the  boundaries  of  the  daims, 
all  the  parts  of  the  stipulation  have  their  normal  meaning  and  effect 
and  it  becomes  a  consistent  and  rational  whole.  This  was  the  con- 
struction which  the  parties  to  the  agfreement  gave  to  it  before  this 
controversy  arose;  and  where  the  execution  of  a  contract  involves 
a  practical  construction  of  it,  and  the  minds  of  the  parties  agree  upon 
it  while  they  are  engaged  in  its  performance  and  before  any  con- 
troversy has  arisen  concerning  its  interpretation,  that  construction 
is  one  of  the  best  indications  of  their  true  intent  City  of  Chicago  v. 
Sheldon,  9  Wall.  60,  54,  19  L.  Ed.  694;  Long  Bell  Lumber  Co.  v. 
Stimip,  30  C.  C.  A.  260,  264,  86  Fed.  674,  578;  Fitzgerald  v.  First 
National  Bank,  62  C.  C.  A.  276,  280,  114  Fed.  474,  478. 

After  the  agreed  statement  of  facts  had  been  received  in  evidence, 
the  defendant  produced  witnesses  and  inquired  of  them  whether  there 
was  any  discovery  of  mineral  in  the  discovery  shafts  of  the  Mammoth 
and  Apex  claims  "prior  to  January  2,  1892,  which  was  after  the  lo- 
cation of  the  Uinta  tunnel."  The  plaintiff  objected  to  this  testimony, 
not,  as  it  now  objects,  because  it  claimed  that  the  defendant  had 
agreed  that  discoveries  had  been  made  at  tiie  stipulated  dates  of  the 
locations,  but  because  it  appeared  from  the  stipulation  that  the  lode  claims 
were  patented,  that  their  locations  were  prior  to  the  time  fixed  in 
the  question  and  prior  to  the  location  of  the  tunnel,  and  because 
the  patents  related  back  to  the  dates  of  the  locations  of  the  claims  and 
"the  presumption  of  the  discovery  of  mineral  at  that  time  was  con- 
clusive." The  offer  of  the  testimony  and  the  objections  are  alike  in- 
consistent with  the  theory  that  the  parties  had  agreed  that  discoveries 
had  been  made  in  the  lode  claims  and  that  Ae  locator's  right  of 
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possession  of  them  had  been  perfected  before  the  tunnel  site  was  lo- 
cated. The  stipulation  in  this  court  to  continue  this  case  until  the 
Supreme. Court  decided  the  case  of  the  Creede  Company  betrays  a 
similar  inconsistency.  The  plain  truth  is  that  the  contention  of  coun- 
sel for  the  plaintiff  here  is  an  afterthought,  inspired  by  commendable 
zeal  and  anxiety  to  escape  from  the  effect  of  the  decision  in  the  case 
of  the  Creede  Company.  The  sixteenth  paragraph  of  the  agreed  state- 
ment of  facts,  which,  under  the  plaintiff's  interpretation  would  be 
avoided,  and  which  expressly  reserves  for  review  the  ruling  of  the 
court  below  which  was  reserved  in  the  Creede  Case,  the  entire  agree- 
ment, when  all  its  provisions  are  read  and  construed  together  and  the 
practical  interpretation  of  the  parties  before  this  controversy  arose, 
all  converge  to  show  that  the  meaning  of  the  word  "location"  in 
the  stipulation  was  the  placing  of  the  claims,  the  marking  of  their 
boundaries,  and  the  posting  of  the  notices,  and  not  the  perfecting  of 
the  right  of  possession,  and  that  the  true  intent  and  meaning  of  the 
partifes  was  to  retain  in  the  case  the  issue  of  the  discovery  and  to 
preserve  for  review  in  this  court  the  legal  question  which  conditioned 
the  right  of  the  parties,  in  this  case  and  in  the  case  of  the  Creede 
Company  alike,  until  that  question  was  finally  decided  in  the  latter 
case  by  the  Supreme  Court.  This  intention  is  so  clearly  evidenced 
by  the  agreement  that  it  must  prevail. 

It  is  said  that  the  question  addressed  to  the  witnesses  of  the  defend- 
ant relative  to  the  discoveries  in  the  lode  claims  was  irrelevant,  because 
it  confined  their  testimony  to  a  time  prior  to  January  3,  1892,  while 
the  tunnel  site  was  not  located  until  January  13,  1892.  But  that  ob- 
jection was  not  made  in  the  court  below..  It  might  have  been  removed, 
if  it  had  been  suggested.  The  defendant's  testimony  was  not  ex- 
cluded upon  that  ground,  and  the  legal  question  in  this  case  is  ade- 
quately preserved  and  presented  to  this  court  by  the  sixteenth  para- 
graph of  the  agreed  statement  of  facts,  approved  and  embodied  in  the 
bill  of  exceptions  by  the  judge  who  tried  the  case,  as  it  was,  regard- 
less of  the  subsequent  offers  of  and  rulings  upon  the  testimony.  The 
defendant  is  not  estopped  by  the  stipulation  of  the  agreed  facts  from 
diallenging  the  ruling  of  the  court  below  which  excluded  its  testi- 
mony to  the  effect  that  no  discovery  had  been  made  in  the  lode  claims 
before  the  tunnel  site  was  located. 

That  ruling  was  erroneous,  and  the  judgment  below  must  be  re- 
versed, and  the  case  must  be  remanded  to  the  Circuit  Court  for  a 
new  trial,  upon  the  authority  of  Creede  &  Cripple  Creek  Mining  & 
Milling  Co.  v.  Uinta  Tunnel,  Mining  &  Transportation  Co.,  196  U. 
S.  337,  26  Sup.  Ct  266,  49  L.  Ed.  501,  and  Uinta  Tunnel,  Mining 
&  Transportation  Co.  v.  Creede  &  Cripple  Creek  Min.  &  Mill.  Co.,  119 
Fed.  164,  57  C.  C.  A.  200.    And  it  is  so  ordered. 
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AMMONS  V.  BRUNSWICK-BALKE-COLLENDER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  26.  HK)5.) 

No.  2,154. 

1.  Pbocess — SuFnciENCT  OP  Summons — Formal  Defectb. 

A  summons  duly  seired  on  a  defendant,  which  notifies  him  of  the  court, 
term,  time,  and  place  where  he  is  required  to  appear  and  that  he  is  re- 
quired to  answer  the  claim  of  plaintiff,  is  not  fatally  defective  because 
it  omits  to  state  the  penalty  for  his  failure  to  appear  as  specified  in  the 
statute ;  the  defect  being  one  of  form  and  not  of  substance,  and  especially 
where  defendant  appeared,  and  in  a  stipulation  signed  by  the  parties 
waived  all  irregularities  in  the  process  served. 

2.  Corporations — Foreign  Corporations  Carrying  on  Business  in  Indian 

Terrttory — Construction  of  Statute. 

Under  Act  Feb.  18,  1901,  31  Stat  794,  which  provides  that  "before  any 
foreign  corporation  shall  begin  to  carry  on  business  in  the  Indian  Terri- 
tory" it  shall  file  a  certificate  designating  a  resident  agent  on  whom  pro- 
cess may  be  served,  and  also  stating  its  principal  place  of  business  hi  the 
territory,  and  that  if  it  falls  to  comply  with  such  provisions  all  of  its  con- 
tracts with  citizens  and  residents  of  the  territory  shall  be  void  and  shall 
not  be  enforced  in  its  favor  by  any  of  the  courts  therein,  proof  that  a 
foreign  corporation,  having  no  place  of  business  in  the  territory,  in  a 
single  instance  completed  an  executory  contract  of  sale  therein  by  de- 
livery of  the  property  and  taking  notes  and  a  mortgage  for  the  purchase 
pricei  through  a  local  bank  acting  as  its  agent  is  not  sufllclent  to  subject 
it  to  the  penalty  for  "carrying  on  business"  by  rendering  its  notes  and 
mortgage  nonenforceable,  though  it  never  filed  the  statutory  certificate. 

[Ed.  Note. — Foreign  corporations  "doing  business"  in  state,  see  note  to 
Wagner  v.  J.  &  G.  Meakin,  33  C.  C.  A.  5S5.] 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

For  opinion  below,  see  82  S.  W.  937. 

This  was  a  suit  in  replevin  instituted  in  the  United  States  Court  of  the 
Indian  Territory,  Central  Division,  by  the  Brunswlck-Balke-Cf)l lender  Com- 
pany, defendant  in  error*  hereinafter  called  plaintiff,  against  J.  H.  Ammons, 
plaintiff  in  error,  hereinafter  called  defendant,  to  recover  possession  of  cer- 
tain pool  tables,  bar  furniture,  mirrors,  and  other  personal  property  which 
plaintiff  alleges  it  sold  and  delivered  to  defendant,  taking  back  a  chattel  mort- 
gage conveying  the  same  to  it  as  security  for  payment  of  the  purchase  price. 
It  Is  alleged  that  plaintiff  is  entitled  to  possession  of  the  property  in  question 
because  of  breach  of  condition  in  the  mortgage  requiring  payment  within  a 
specified  time.  Defendant  for  his  answer  admits  the  sale,  mortgage,  and  con- 
dition broken,  but  alleges  that  plaintiff,  at  the  time  the  property  was  pur- 
chased by  him,  was  a  foreign  corporation  carrying  on  business  In  the  Indian 
Territory  without  having  compiled  with  the  provisions  of  the  act  of  Congress 
requiring  it  to  file  Its  certificate  designating  an  agent  upon  whom  summons 
and  other  process  might  be  served.  The  parties  waived  a  Jury  and  sub- 
mitted their  cause  to  the  trial  court  on  the  complaint  and  answer,  together 
with  the  following  agreed  statement  of  facts:  "On  January  9,  1902.  the  de- 
fendant, J.  H.  Ammons.  wrote  to  the  plaintiff,  asking  it  to  send  him  a  cata- 
logue for  bar  fixtures,  pool  and  billiard  tables,  saying  that  he  was  going  to 
open  a  new  house;  that  the  plaintiff  mailed  the  defendant  a  catalogue  on  11th 
of  January,  and  that  on  January  14,  1902,  defendant  acknowledged  receiving 
catalogue  by  letter  to  plaintiff,  and  in  same  letter  asked  plaintiff  if  it  could 
furnish  a  14-foot  Twentieth  Century  outfit  and  asked  for  lowest  cash  figures 
on  a  14-foot  Model  outfit,  also  pool  and  billiard  tables;  that  plaintiff  wrote 
a  reply  giving  prices  of  different  outfits,  which  was  received  by  defendant, 
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and  defendant  then  ordered  part  of  the  goods  sued  for  In  this  suit,  and  sent 
two  notes  and  a  cash  payment,  asking  that  the  goods  be  shipped  to  Harts- 
bom,  and  In  the  same  letter  ordered  more  of  the  goods  by  way  of  a  iwstscript, 
and  inclosed  $10  cash,  and  promised  to  send  time  notes  for  balance.  In  reply 
to  this  plaintiff  mailed  defendant  time  order  blank  to  be  signed  by  defendant, 
making  order  for  the  goods,  and  stating  the  price,  and  also  returned  to  de- 
fendant the  notes  sent  by  him,  and  on  February  14,  1902,  defendant  wrote 
plaintiff  a  letter  and  inclosed  the  time  order  signed  by  him.  This  time  order 
stipulated  that  defendant  agreed  to  execute  notes  and  a  mortgage  to  secure 
the  balance  of  the  purchase  price  and  that  title  to  the  property  should  re- 
main in  plaintiff  until  said  mortgage  upon  said  property  was  given,  and  by 
correspondence  it  was  agreed  that  the  notes  be  made  payable  at  the  First 
National  Bank  in  South  McAlester.  That  on  the  5th  day  of  March,  1902,  de- 
fendant wrote  plaintiff  and  asked  prices  on  Southern  pool  table  and  New 
York  combination  billiard  and  pool  table.  On  March  7th  plaintiff  answered 
by  mail,  giving  prices.  On  March  10,  1902,  defendant  ordered  from  plaintiff 
Southern  pool  table  with  complete  outfit,  $150,  Delaware  combination  billiard 
and  pool  table  with  ivory  balls,  $225,  and  signed  up  the  time  order  for  these 
goods,  and  asked  that  the  plaintiff  ship  goods  to  Hartshorn.  That  all  the 
property  sued  for  in  this  action  was  ordered  by  defendant  on  the  time  order 
blanks  mailed  defendant  by  the  plaintiff.  And  that  the  plaintiff  made  out 
two  mortgages,  one  dated  on  the  26th  of  February  and  the  other  March  3i 
1902,  upon  printed  mortgages  in  blank  used  by  plaintiff,  covering  the  proi; 
erty  sold  defendant,  and  notes  for  balance  of  purchase  money,  and  mailed  tbo 
same  In  Chicago,  111.,  the  general  office  of  plaintiff,  to  the  First  National 
Bank  of  South  McAlester,  to  be  signed  and  executed  by  the  defendant  That 
plaintiff,  under  the  terras  of  the  order  of  defendant,  was  to  ship  goods  and 
send  bill  of  lading  (B.  L.)  to  First  National  Bank,  with  said  notes  and  mort- 
gages, the  bank  to  deliver  the  B.  L.  when  notes  and  mortgages  were  executed 
by  defendant  The  defendant  signed  both  notes  and  mortgages,  and  acknowl- 
edged execution  of  mortgages  before  E.  T.  Bradley,  a  notary  public  at  said 
bank,  and  left  same  with  Mr.  Bradley,  cashier  of  First  National  Bank,  who 
delivered  to  the  defendant,  the  B.  L.  for  goods.  That  when  the  notes  became 
due  the  defendant  failed  and  refused  to  pay  them  or  any  part  thereof,  and  de- 
mand was  made  to  defendant  for  the  possession  of  the  property  covered  by 
mortgage,  and  defendant  refused  to  surrender  property,  and  this  suit  was 
brought  for  the  possession  of  the  property  by  plaintiff  as  mortgagee;  the  mort- 
gage giving  the  plaintiff  right  of  possession  upon  default  of  payment  of  any 
note.  Defendant  gave  retaining  bond  and  kept  the  property.  That  there  Is 
still  due  plaintiff  on  the  notes  secured  by  mortgage  from  defendant  $443. 
That  the  plaintiff  is  a  corporation  created  under  the  laws  of  Ohio,  doing  busi- 
ness In  Chicago  as  headquarters,  and  also  In  St  Louis.  That  It  has  no  office  In 
the  Indian  Territory,  and  only  sells  goods  to  parties  on  order  In  the  Indian  Ter- 
ritory', and  that  all  letters  from  defendant  were  addressed  to  the  plaintiff, 
either  to  St  Louis  or  Chicago  office,  and  that  all  replies  were  made  by  the 
plaintiff  from  the  said  office  in  St.  Louis  or  Chicago,  and  property  was  shipped 
from  Chicago,  111.  That  the  cashier  of  the  bank,  Mr.  Bradley,  received  no 
pay  for  his  services.  The  plaintiff  had  never  designated  an  agent  In  the 
Indian  Territory  upon  whom  service  of  process  may  be  made.  That  defend- 
ant is  a  resident  of  the  Indian  Territory.  That  the  value  of  each  article  of 
property  is  one-fifth  less  than  amount  set  out  In  affidavit  by  plaintiff,  and 
the  total  value  of  $443." 

The  trial  court  rendered  Judgment  for  the  plaintiff.  This  In  due  course  of 
procedure  was  affiritaed  by  the  United  States  Court  of  Appeals  in  the  Indian 
Territory.  To  reverse  this  judgment  the  defendant  brings  the  case  here  by 
writ  of  error.  The  following  errors  are  assigned:  First  that  the  lower 
court  erred  In  not  quashing  the  summons  and  order  of  delivery,  and  the  Court 
of  Appeals  erred  in  not  reversing  the  Judgment  for  that  reason ;  second,  the 
lower  court  erred  In  finding  the  Issues  of  fact  and  law  In  favor  of  plain- 
tiff, and  In  holding  that  plaintiff  was  not  doing  business  In  the  Indian  Terri- 
tory within  the  Intent  and  meaning  of  the  act  of  Congress,  and  the  Court  of 
Appeals  erred  In  not  reversing  the  Judgment  for  that  reason. 


Digitized  by 


Google 


572  141  FEDERAL  BEPOKTEE. 

T.  E.  Whitehead,  for  plaintiff  in  error. 

T.  C.  Humphrey  and  Horton  &  Brewer,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court 

The  contention  that  the  summons  was  void  merits  little  consid- 
eration. Section  5658  of  Sandels  &  Hill's  Digest  of  the  Statutes  of 
Arkansas,  relating  to  summons  in  civil  actions,  is  as  follows : 

"The  summons  shall  be  directed  to  the  sheriff  of  the  county  and  command 
him  to  summon  the  defendant  or  defendants  named  therein,  to  answer  the 
complaint  filed  by  the  plaintiff  (giving  his  name)  at  the  time  stated  therein^ 
under  the  penalty  of  the  complaint  being  taken  for  confessed,  or  of  the  de- 
fendant being  proceeded  against  for  contempt  of  court  on  his  failure  to  do  so. 
The  summons  shall  be  dated  the  day  it  is  issued  and  signed  by  the  clerk." 

The  summons  in  this  case  was  embraced  in  and  constituted  a  part 
of  the  order  of  delivery  of  the  property.  After  commanding  the 
officer  to  take  from  the  defendant  the  possession  of  the  property,  the 
summons  proceeds  as  follows: 

"You  are  also  commanded  to  summons  the  said  J.  H.  Ammons  to  appear  in 
the  United  States  Ck>urt  in  the  Indian  Territory,  Central  District,  at  South 
McAlester,  in  said  Indian  Territory,  on  the  first  day  of  the  next  January,  1903, 
term  thereof,  the  same  being  on  the  6tb  day  of  January,  1903,  to  answer  the 
claim  of  said  plaintiff  for  said  property  and  also  for  damages  amounting  to 
fifty  dollars  ($50.00)  for  the  detention  thereof,  and  notify  the  said  J.  H.  Am- 
mons of  the  time  and  place  of  trial  and  then  and  there  make  due  return  of 
this  order." 

Defendant  claims  that  this  summons  was  defective,  because  it  failed 
to  embody  the  words  found  in  section  5658,  supra,  namely,  "Under 
the  penalty  of  the  complaint  being  taken  for  confessed."  We  cannot 
agree  with  this  contention.  The  summons  was  explicit  with  respect 
to  the  court,  term,  time,  and  place  at  which  defendant  was  required 
to  appear.  The  summons  also  notified  the  defendant  that  he  was 
required  to  answer  the  claim  of  the  plaintiff,  not  only  for  the 
property,  but  also  for  the  damages  for  detention  thereof.  The  mere 
fact  that  the  summons  did  not  contain  a  statement  of  the  consequence 
following  a  failure  to  appear  does  not  avoid  the  summons  itself.  The 
omission  of  these  words  was,  at  most,  an  irregularity — a  defect  in 
form,  not  of  substance. 

In  the  case  of  Rice  Stix  Co.  v.  Dale  &  Richardson,  46  Ark.  34,  the 
Supreme  Court  of  Arkansas  had  occasion  to  construe  the  section  of  the 
statute  in  question.    The  court  there  says: 

"The  process  served  upon  him  [the  defendant]  distinctly  shows  that  an 
action  had  been  instituted  against  him  and  that  he  was  required  to  answer  it 
This  is  a  special  office  of  a  summons.  •  •  •  The  statutory  form  of  writs 
and  process  should  be  strictly  observed,  but  the  court  is  required  to  disregard 
any  defect  which  does  not  affect  the  substantive  rights  of  a  party." 

We  are  of  opinion  that  the  omission  of  the  words  in  question  in 
no  manner  affected  the  substantive  rights  of  the  parties.  The  sum- 
mons performed  its  function.  It  brought  the  defendant  into  court, 
and  in  due  time  thereafter  the  defendant  and  the  plaintiff  entered 
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into  a  stipulation  continuing  the  case  until  the  next  term,  and  in  doing 
so  made  use  of  the  following  words: 

*'We  agree  that  the  Bninmonn  and  the  order  of  delivery  was  served  upon 
the  defendant  on  the  26th  day  of  May,  1902,  by  delivering  to  him  a  true  copy 
of  the  annexed,  which  is  by  this  agreement  made  the  original,  order  herein  on 
said  day,  and  defendant  waives  all  irregularities  in  the  same,  and  it  is  further 
agreed  that  the  case  be  continued  until  next  term  of  this  court" 

Language  cannot  more  clearly  express  a  thought  than  does  this 
language  express  the  thought  that  all  irregularities  in  the  summons 
and  order  of  delivery  were  waived  by  the  defendant.  The  word 
"same"  in  the  concluding  clause  of  the  agreement  granmiatically  and 
naturally  refers  to  the  subject  of  the  sentence  in  which  it  appears, 
namely,  to  the  "simimons  and  the  order  of  delivery."  For  both 
reasons,  therefore,  because  the  summons  was  not  substantively  de- 
fective on  account  of  the  omission  of  the  words  in  question,  and 
because  the  defendant,  in  order  to  secure  a  continuance  of  the  case, 
agreed  to  waive  all  irregularities  in  the  summons,  we  conclude  that 
there  is  no  merit  in  the  first  assignment  of  error. 

We  are  now  brought  to  consider  the  question  whether  the  failure 
to  file  the  certificate  as  alleged  in  the  answer  and  as  admitted  in  the 
agreed  statement  of  facts  constitutes  a  defense  to  plaintiff's  action. 
The  law  making  provision  for  the  certificate  is  found  in  an  act  of 
Congfress,  entitled  "An  act  to  put  in  force  in  the  Indian  Territory 
certain  provisions  of  the  laws  of  Arkansas  relating  to  corporations 
and  to  make  said  provisions  applicable  to  said  territory,"  approved 
February  18, 1901, 31  Stat.  794.  Section  4  (page  796)  of  this  act  reads 
as  follows: 

*That  before  any  foreign  corporation  shall  begin  to  carry  on  business  in 
the  Indian  Territory  it  shall,  by  its  certificate,  under  the  hand  of  the  president 
and  seal  of  such  company,  filed  in  the  oGice  of  the  clerk  of  the  United  States 
Court  of  Appeals  tor  the  Indian  Territory,  designate  an  agent,  who  shall 
reside  where  the  United  States  Oourt  of  Appeals  for  the  Indian  Territory  is 
held,  upon  whom  service  of  summons  and  other  process  may  be  made.  Such 
certificate  shall  also  state  the  principal  place  of  business  of  such  corporation 
in  the  Indian  Territory.  Service  upon  such  agent  shall  be  sufficient  to  give 
Jurisdiction  over  such  corporation  to  any  of  the  United  States  Oourts  for  the 
Indian  Territory.  If  any  such  agent  shall  be  removed,  resign,  die  or  remove 
from  the  Indian  Territory  or  otherwise  become  incapable  of  acting  as  such 
agent,  it  shall  be  the  duty  of  such  corporation  to  appoint  immediately,  another 
agent  in  his  place  as  hereinbefore  provided.** 

Section  5  of  this  act  reads  as  follows : 

'That  If  any  foreign  corporation  shall  fall  to  comply  with  the  provisions  of 
the  foregoing  sections,  all  its  contracts  with  citl2ens  and  residents  of  the 
Indian  Territory  shall  be  void  as  to  the  corporation,  and  no  United  l^tates 
Court  in  the  Indian  Territory  shall  enforce  (be  same  in  favor  of  the  cor- 
poration.** 

The  defendant  invokes  these  provisions  of  law  for  his  protection. 
In  so  doing  he  pleads  affirmatively  that  plaintiff  was  a  foreign  cor- 
poration at  the  time  it  sold  him  the  goods  in  question,  and  was  carry- 
ing on  business  in  the  Indian  Territory  without  having  filed  the  cer- 
tificate required  by  the  act  of  Congress.  The  burden  of  proof  was  on 
him  to  sustain  this  plea.    This  he  sought  to  carry  by  the  use  of  the 
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agreed  statement  of  facts.  This  agreed  statement  is  the  equivalent  of 
a  special  finding  of  facts.  Supervisors  v.  Kennicott,  103  U.  S.  554, 
26  L.  Ed.  486 ;  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481,  37 
L.  Ed.  373.  Accordingly,  no  question  is  or  can  now  be  raised  except 
the  one  question  whether  the  facts  found  in  the  special  finding  or  its 
equivalent,  the  agreed  statement,  are  sufficient  to  support  the  judg- 
ment. Lehnen  v.  Dickson,  supra;  Citizens'  Bank  v.  Farwell,  11  C. 
C.  A.  108,  63  Fed.  117,  and  cases  there  cited.  The  facts  disclose,  with- 
out doubt,  that  plaintiff  was  a  foreign  corporation,  and  had  not  filed 
the  certificate  required  by  the  act  of  Congress,  but  the  question  is  still 
open  whether  the  defendant  has  shown  that  the  plaintiff  was  carrying 
on  business  within  the  true  meaning  of  the  act  of  Congress  in  the  Indian 
Territory  at  the  time  it  sold  the  goods  to  the  defendant. 

The  purchase  of  the  goods  was  the  result  of  correspondence  be- 
tween plaintiff  and  defendant.  The  goods  were  paid  for  partly  in 
cash,  and  the  balance  was  to  be  paid  at  some  later  day;  the  payment 
of  the  same  being  secured  by  a  chattel  mortgage.  Plaintiff,  whose 
general  office  was  in  Chicago,  prepared  the  note  and  mortgage  for 
execution  by  defendant  and  sent  them,  together  with  a  bill  of  lad- 
ing for  the  goods  which  it  cotemporaneously  shipped,  to  the  First 
National  Bank  of  South  McAlester,  Ind.  T.,  with  instructions  to 
secure  the  execution  of  the  note  and  mortgage  by  defendant,  and 
upon  so  doing  to  deliver  to  him  the  bill  of  ladmg,  which  constituted 
a  symbolical  delivery  of  the  goods  themselves.  These  instructions 
were  followed,  and  defendant,  upon  executing  the  note  and  mortgage 
at  South  McAlester,  delivered  the  same  to  the  cashier  of  the  First 
National  Bank  of  South  McAlester  for  plaintiff,  and  at  the  same 
time  received  from  him  the  bill  of  lading  entitling  him  to  take  pos- 
session of  the  goods  purchased.  It  thus  appears  that  the  transaction 
between  plaintiff  and  defendant  was  concluded  at  South  McAlester. 
It  was  there  that  plaintiff  delivered  the  goods  to  the  defendant,  and 
that  defendant  settled  for  the  same  by  executing  his  note  and  mortgage 
and  delivering  the  same  to  the  cashier  of  the  bank  for  plaintiff.  The 
cashier  was  plaintiff's  agent  to  perform  the  executory  contract  entered 
into  by  prior  correspondence,  and  this  performance  constituted  a 
business  transaction  between  plaintiff  and  defendant  within  tlie  In- 
dian Territory.  But  this  is  the  only  transaction  which  defendant  has 
shown,  to  bring  plaintiff  within  the  denunciation  and  penalty  of 
sections  4  and  5  of  the  act  of  Congress  of  February  18, 1901,  supra.  The 
language  of  the  agreed  statement  of  facts  that  plaintifJF  "only  sells 
goods  to  parties  on  order  in  the  Indian  Territory"  is  quite  too  in- 
definite and  uncertain  as  proof  of  such  actual  transactions  to  subject 
plaintiff  to  the  highly  penal  provisions  of  the  act  in  question.  The 
language  of  the  agreed  statement  just  quoted  could  obviously  be 
truthful  if  the  transaction  between  plaintiff  and  defendant  was  the 
only  one  which  plaintiff  had  ever  conducted  in  the  Indian  Territory. 
If  there  had  been  business  transactions  between  plaintiff  and  citizens 
and  residents  of  the  Indian  Territory  besides  the  one  between  plain- 
tiff and  defendant  which  affords  the  occasion  of  this  suit,  or  if  other 
such  transactions  had  been  contemplated,  such  facts  could  doubtless 
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have  been  readily  shown;  but,  whether  so  or  not,  the  burden  was 
on  defendant  to  establish  his  defense,  and  if  he  failed  to  do  so  for 
want  of  proof  it  was  his  own  misfortune. 

We  consequently  have  the  question  presented  whether  proof  of 
one  business  transaction  in  the  Indian  Territory,  with  nothing  more, 
without  filing  the  certificate  required  by  the  act  of  Congress,  is  suf- 
ficient evidence  of  a  purpose  "to  carry  on"  a  business,  to  subject 
plaintiflF  to  the  provisions  of  the  act  in  question.  An  analysis  of 
the  act,  in  our  opinion,  discloses  that  Congress  had  in  mind  the  con- 
duct of  some  regular  or  systematic  business.  The  requirement  for 
filing  a  certificate  is  predicated  upon  the  existence  of  a  purpose  to 
*'carry  on  business."  To  "carry  on"  means,  according  to  lexi- 
cographers, to  "promote,"  "advance,"  or  "help  forward"  (Webster). 
"Business"  means  (1)  "That  which  busies"  or  "that  which  occupies 
the  time,  attention,  or  labor  of  one  as  his  principal  concern,  whether 
for  a  longer  or  shorter  time."  (2)  "Any  particular  occupation  or 
employment  engaged  in  for  a  livelihood  or  gain,  as  agriculture,  trade, 
art,  or  a  profession."  (3)  "Mercantile  transactions  or  traffic  in  gen- 
eral." (Webster.)  All  these  definitions  imply,  if  not  express,  the  idea 
of  some  permanency  or  durability ;  something  more  than  a  single  tem- 
porary or  spasmodic  undertaking.  This  thought,  in  our  opin^'on,  is 
involved  in  that  portion  of  the  act  providing  what  the  certificate  shall 
contain.     It  says: 

"Snob  certificate  shall  also  state  the  principal  place  of  business  of  such  cor- 
poration in  the  Indian  Territory." 

This  necessarily  implies  that  the  business  of  a  foreign  corporation 
before  the  filing  of  the  required  certificate  becomes  imperative,  shall 
have  become  of  such  serious  contemplation  that  it  has  some  principal 
place  in  the  Indian  Territory  where  it  is  to  be  carried  on.  The  fore- 
going considerations  seem  to  strongly  indicate  that  a  single  trans- 
action like  that  disclosed  in  the  agreed  statement  of  facts  was  not  in- 
tended by  Congress  to  subject  the  actor  to  the  confiscation  denounced 
by  section  5  of  the  act.  In  this  view  of  the  statute  we  are  supported 
by  abundant  authority. 

The  case  of  Cooper  Manufacturing  Co.  v.  Ferguson,  113  U.  S. 
T27,  5  Sup.  Ct.  739,  28  L.  Ed.  1137,  was  one  involving  a  statute  of  the 
state  of  Colorado  similar  to  the  act  of  Congress  now  under  considera- 
tion. The  Legislature  of  that  state,  with  a  view  of  carrying  into  effect 
a  constitutional  provision,  enacted  that : 

"Foreign  corporations  shall,  before  they  are  authorized  or  permitted  to  do 
any  business  in  this  state,  make  and  file  a  certificate,  «  «  «  designating 
the  principal  place  where  the  business  of  such  corporation  shall  be  carried  on 
in  this  state  and  an  authorized  agent  or  agents  in  this  state  residing  at  its 
principal  place  of  business  upon  whom  process  may  be  serred." 

It  appears  that  a  foreign  corporation,  having  its  principal  place  of 
business  in  Ohio,  entered  into  a  contract  with  the  defendants,  citizens 
of  Colorado,  by  which  it  was  agreed  that  the  corporation  should  sell 
and  deliver  to  the  defendants,  a  steam  engine  and  other  machinery, 
in  consideration  whereof  the  defendants  were  to  pay  the  corpora- 
tion the  price  stipulated  in  the  contract     The  machinery  was  de- 
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Hvered  and  the  purchasers  refused  to  pay,  pleading,  among  other 
defenses,  that  when  the  contract  was  entered  into  the  plaintiff  cor- 
poration had  not  made  and  filed  the  certificate  required  by  the  statute 
of  Colorado  already  quoted.  Mr.  Justice  Woods  delivered  the  opin- 
ion of  the  court.     He  observes  as  follows: 

"Reasonably  construed,  the  Constitution  and  statute  of  Colorado  forbid,  not 
the  doing  of  a  single  act  of  business  in  the  state,  but  the  carrying  on  of  busi- 
ness by  a  foreign  corporation  without  the  filing  of  the  certificate  and  the  ap- 
pointment of  an  agent  as  required  by  the  statute.  The  Constitution  requires 
the  foreign  corporation  to  have  one  or  more  known  places  of  business  in  the 
state  before  doing  any  business  therein.  This  Implies  a  purpose  at  least  to 
do  more  than  one  act  of  business.  For  a  corporation  that  has  done  but  a 
single  act  of  business,  and  purposes  to  do  no  more,  cannot  have  one  or  more 
known  places  of  business  in  the  state.  ^  ^  •  The  statute  passed  to  carry 
the  provision  ef  the  Constitution  into  effect,  makes  this  plain,  for  the  cerad- 
cate  which  It  requires  to  be  filed  by  a  foreign  corporation  must  designate  the 
principal  place  in  the  state  where  the  business  of  the  corporation  Is  to  be  car- 
ried on." 

Then,  after  defining  some  words  employed  in  the  act,  he  continues: 

"The  obvious  construction,  therefore,  of  the  Constitution  and  the  statute, 
is  that  no  foreign  corporation  shall  begin  any  business  in  the  state,  with  the 
purpose  of  pursuing  or  carrying  It  on,  until  it  has  filed  a  certificate  designat- 
ing the  principal  place  where  the  business  of  the  corporation  is  to  be  carried 
on  in  the  state,  and  naming  an  authorized  agent,  residing  at  such  principal 
place  of  business,  on  whom  process  may  be  served.  To  require  such  a  certifi- 
cate as  a  prerequisite  to  the  doing  of  a  single  act  of  business  when  there  was 
no  purpose  to  do  any  other  business  or  have  a  place  of  business  in  the  state, 
would  be  unreasonable  and  incongruous." 

To  the  same  effect,  also,  is  the  case  of  Florsheim,  etc.,  Co.  v.  Lester, 
60  Ark.  120,  29  S.  W.  34,  27  L.  R.  A.  505,  46  Am.  St.  Rep.  162. 
The  Legislature  of  that  state  passed  an  act  to  carry  into  effect  a  con- 
stitutional provision  of  the  state  that: 

"Before  any  foreign  corporation  shall  begin  to  carry  on  business  in  the  state, 
It  shall,  by  its  certificate    ^    •    ^    filed  in  the  office  of  the  Secretary  of 
State,  designate  an  agent    •    •    •    upon  whom  service,  summons  and  other 
.  process  may  be  served." 

Plaintiff  in  that  case  had  taken  a  mortgage  from  the  defendant 
in  the  state  of  Arkansas  to  secure  payment  of  money  which  the  de- 
fendant owed  for  the  purchase  price  of  goods  sold  him  on  credit 
Suit  was  brought  to  foreclose  the  mortgage.  A  defense  was  inter- 
posed that  the  plaintiff,  a  corporation,  had  failed  to  file  a  certificate 
pursuant  to  the  provisions  of  the  Arkansas  statute.  The  Supreme 
Court  of  that  state  in  its  opinion  says  : 

"The  only  question  in  this  case  is  whether  the  taking  of  a  single  mortgage 
in  this  state,  by  a  foreign  corporation,  for  a  past-due  indebtedness  for  goods 
sold  in  the  foreign  state,  the  domicile  of  the  foreign  corporation,  is  dblng 
business  In  this  state  within  the  meaning  of  the  Constitution  and  the  act  of 
the  General  Assembly  above  quoted.  *  *  •  There  is  a  division  of  author- 
ities on  this  question.  But  we  think  the  better  view  of  the  question  is  pre- 
sented In  Cooper  Manufacturing  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct  739, 
28  L.  Ed.  1137." 

After  quoting  generously  from  the  opinion  in  the  last-mentioned 
case,  the  Supreme  Court  of  Arkansas  follows  it,  and  rules  accord* 
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ingly.  Of  similar  import  are  the  following  cases:  Steam  Heating 
Co.  V.  Gas  Fixture  Co.,  60  Mo.  App.  148 ;  Gates  Iron  Works  v.  Cohen, 
7  Colo.  App.  341,  43  Pac.  667;  Potter  v.  Ithaca  Bank,  5  Hill,  490; 
Suydam  v.  Morris  Canal  &  Banking  Company,  6  Hill,  217;  Milan 
Milling,  etc.,  Co.  v.  Gorten,  93  Tenn.  590,  27  S.  W.  971,  26  L.  R.  A. 
136;  Babbitt  v.  Field  (Ariz.)    62  Pac.  775;  Gilchrist  v.  Helena  H.  S. 

6  S.  R.  Co.  (C.  C.)  47  Fed.  593. 

The  foregoing  would  seem  to  be  decisive  of  the  present  case;  but 
counsel  for  defendant  insists  that  the  case  of  Chattanooga  Building, 
etc..  Association  v.  Denson,  189  U.  S.  408,  23  Sup.  Ct.  630,  47  L.  Ed, 
870,  is  inconsistent  with  the  views  so  far  expressed,  and  fully  sustains 
him  in  his  contention.  That  case  arose  in  Alabama,  and  turned  upon 
the  proper  interpretation  of  a  constitutional  and  legislative  provision 
of  that  state.  Article  14  of  its  Constitution  (1875)  ordains  that  no 
foreign  corporation  "shall  do  any  business"  in  that  state  without 
having  at  least  one  known  place  of  business  and  an  authorized  agent 
or  agents  therein.  Section  1316  of  the  Code  of  Alabama  of  1896, 
enacted  in  execution  of  the  constitutional  provision,  provides  that-  every 
foreign  corporation,  "before  engaging  in  or  transacting  any  business" 
in  the  state,  shall  file  a  statement  in  writing,  desigpiating  its  place  of 
business  and  appointing  an  agent.  It  cannot  escape  observation  that 
these  constitutional  and  statutory  provisions  are  more  restrictive  than 
the  act  of  Congress  now  in  question.  In  Alabama  the  certificate  is 
required  to  be  filed  by  foreigti  corporations  before  "engaging  in  or 
transacting  any  business"  in  the  state.  In  the  Indian  Territory  the 
certificate  is  required  to  be  filed  before  the  "foreign  corporation  shall 
begin  to  carry  on  business  in  the  Indian  Territory."  The  Supreme 
Court  of  Alabama  had,  before  that  suit  was  instituted,  placed  its  own 
construction  upon  the  constitutional  and  statutory  provisions  referred 
to.    In  Farrior  v.  New  England  Mortgage  Security  Co.,  88  Ala.  275, 

7  South.  200,  it  held  that  these  provisions  were  violated  by  the  doing 
of  a  single  act  of  business  by  a  foreign  corporation  in  the  exercise 
of  its  corporate  functions.  See  also,  Ginn  v.  New  England  Mortgage 
Security  Co.,  92  Ala.  135,  8  South.  388,  and  Sullivan  v.  Sullivan  Tim- 
ber Co.,  103  Ala.  371,  15  South.  941,  25  L.  R.  A.  543. 

It  is  a  well  settled  rule  that  the  construction  placed  upon  local 
laws  by  the  highest  court  of  the  state  which  enacted  them  is  fol- 
lowed by  the  National  courts;  and  this  rule  seems  to  have  been  fol- 
lowed in  the  Chattanooga  Building,  etc..  Association  Case.  After 
discussing  the  Farrior  Case  and  the  other  Alabama  cases  just  cited, 
the  Supreme  Court  uses  the  following  language: 

''These  cases  constitute  an  interpretation  of  the  constitutional  and  statatory 
provisions,  and  clearly  hold  that  any  act  in  the  exercise  of  corporate  functions 
is  forbidden  to  a  corporation  which  has  not  complied  with  the  Constitution  and 
statute." 

For  the  reasons,  therefore,  that  the  phraseology  of  the  act  of  Con- 
gress applicable  to  the  Indian  Territory  is  essentially  different  from 
tiiat  employed  in  the  Alabama  Constitution  and  statutes,  and  for  the 
further  reason  that  the  Supreme  Court  of  Alabama  had  placed  an  inter- 
pretation upon  its  own  laws  which  was  necessarily  followed  in  the  Chat- 
141 F.— «7 


Digitized  by 


Google 


578  141  FEDERAL  BEPORTEB. 

tanooga  Building,  etc.,  Association  Case,  we  are  of  opinion  that  the 
last-mentioned  case  is  not  controlling  authority  in  favor  of  the  d^ 
fendant  in  this  case,  and,  for  the  same  reasons,  that  it  is  not  incon- 
sistent with  the  doctrine  of  Cooper  Manufacturing  Co.  v.  Ferguson, 
supra. 

It' results  that  the  judgment  of  the  United  States  Court  of  Appeals 
in  the  Indian  Territory  was  correct.     It  is  therefore  affirmed. 


SOUTH  DAKOTA  CENT.  RT.  00.  v.  CHICAGO,  M.  &  ST.  P.  RT.  CO.  et  al 
(Circuit  Court  of  Appeals,  Eighth  Circuit    October  20,  190S.) 
No.  2,26a 

1.  Removal  of  Causes — Civil  Suits — Condemnation  Proceedings. 

A  proceeding  by  a  railroad  company  to  condemn  right  of  way  under  the 
^atutes  of  South  Dakota  is  a  civil  suit,  within  the  meaning  of  the  federtl 
judiciary  act  (Act  March  3,  1887,  c.  373,  §  1,  24  Stat  552;  Act  Aug.  18. 
1888,  c.  866,  5  1,  25  Stat  433  [U.  S.  Comp.  St  1901,  p.  508]),  and  Is  re- 
movable where  the  requisite  diversity  of  citizenship  exists  and  the  Joris- 
dictional  amount  is  involved. 

2.  Same — Diversity  op  Citizenship — Separable  Contbovebsy. 

A  proceeding  by  a  railroad  company  to  condemn  right  of  way  nnder 
the  statutes  of  South  Dakota  against  a  number  of  defendants  owning 
land  in  severalty  presents  a  separable  controversy  with  respect  to  each 
owner,  and  is  removable  by  a  defendant,  who  is  a  citizen  of  another  state, 
where  the  requisite  amount  is  involved  to  give  the  federal  court  jnrii- 
diction. 

[Ed.  Note. — Separable  controversy  as  ground  for  removal  of  cause  to 
federal  court,  see  notes  to  Robbins  v.  Ellenbogen,  18  C  O.  A.  86;  Mecke 
V.  Valleytown  Mineral  Co.,  35  a  a  A.  155.] 

3.  Same — ^Amount  in  Dispute. 

An  allegation,  in  a  petition  for  removal,  that  the  amount  In  dispnto 
exceeds  $2,000,  exclusive  of  interest  and  costs,  is  sufficient  to  give  the 
federal  court  Jurisdiction,  although  there  may  be  no  proof  given  on  the 
trial  to  sustain  it 

[Ed.  Note. — Jurisdiction  of  federal  courts  as  determined  by  the  amoont 
in  controversy,  see  notes  to  Auer  v.  Lombard,  19  C  C  A.  75;  Tennent- 
Stribling  Shoe  Co.  v.  Roper,  36  C.  a  A.  459.] 

4.  Same — Time  fob  Filing  Petition. 

Where  a  summons  served  on  September  16th  required  defendant  to  ap- 
pear and  plead  within  20  days,  exclusive  of  the  day  of  service,  a  petition 
for  removal  filed  on  October  6th  was  in  time. 

5.  Eminent  Domain — Railboads — Right  to  Appbopbiatb  Right  or  Wat  oi 

Anotheb  Company. 

Tlie  statutes  of  South  Dakota  conferring  the  power  of  eminent  domain 
on  railroad  companies  (Civ.  Code,  §§488,  505),  while  authorizing  one  rail- 
road  company  to  "cross,  intersect,  join  and  unite  its  road  with  the  rail- 
road of  any  other  company,"  do  not  authorize  it  to  build  its  road  longi- 
tudinally upon  the  right  of  way  of  another  company,  and  in  the  absence 
of  such  statutory  authority  it  cannot  condemn  a  right  of  way  to  do  so. 

6.  Same — Pboceedings  to  Condemn  Cbossing — Condition  Pbbcedent. 

Under  Civ.  Code  S.  D.  §488,  which  confers  upon  a  railroad  company 
the  right  to  cross  with  its  tracks  the  road  of  any  other  company,  and  pro- 
vides that,  If  the  two  companies  are  unable  to  agree  as  to  the  compensa- 
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tion  to  be  made  or  the  point  or  manner  of  crossing,  the  same  may  be  de- 
termined by  condemnation  proceedings,  an  effort  to  malce  an  agreement  19 
a  condition  precedent  to  the  right  to  maintain  condemnation  proceedings. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Joe  Kirby  for  plaintiff  in  error. 

H.  H.  Field  (Porter  &  King,  on  the  brief),  for  defendants  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  RINER, 
District  Judges. 

RINER,  District  Judge.  The  South  Dakota  Central  Railway  Com- 
pany, a  corporation  organized  under  the  laws  of  South  Dakota  (here- 
inafter called  the  "Central  Company"),  filed  its  application  in  the 
circuit  court  of  Minnehaha  county,  S.  D.,  to  condemn,  for  its  use  as  a 
right  of  way,  a  strip  of  land  lying  within  the  right  of  way  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  (hereinafter  called 
the  "Milwaukee  Company"),  in  the  city  of  Sioux  Falls,  S.  D.,  and  also 
for  the  condemnation  of  a  right  of  way  to  cross  the  right  of  way 
and  railroad  of  the  Milwaukee  Company.  The  amended  petition  was 
filed  on  the  15th  day  of  September,  1904,  and  a  summons  was  issued, 
which  was  served  on  the  Milwaukee  Company  September  16,  1904, 
requiring  it  to  appear  in  the  proceeding  within  20  days  from  the  serv- 
ice of  the  summons,  exclusive  of  the  date  of  service.  On  the  5th  of 
October  the  Milwaukee  Company  presented  to  the  judge  of  the  cir- 
cuit court  of  Minnehaha  county  its  petition  for  removal,  accom- 
panied by  a  bond,  in  due  form.  On  the  6th  day  of  October  the  pe- 
tition was  filed  and  an  order  made  for  the  removal  of  the  cause  to 
the  federal  court,  as  provided  by  law.  Simultaneously  with  the  filing 
of  the  petition,  bond,  and  order  of  removal  the  Milwaukee  Company 
served  its  objections  and  answer  upon  the  attorneys  for  the  Central 
Company. 

The  petition  for  removal  set  forth  the  diversity  of  citizenship  be- 
tween the  companies,  alleging  that  the  Central  Company  was  a  cor- 
poration and  citizen  of  the  state  of  South  Dakota,  and  that  the  Mil- 
waukee Company. was  a  corporation  and  citizen  of  the  state  of  Wis- 
consin; that  the  Milwaukee  Company  wa»  the  exclusive  owner  of 
the  right  of  way  sought  to  be  condemned;  that  no  other  party  to 
the  action  had  any  title  or  interest  therein,  or  claim,  or  right  to  the 
damages  or  compensation  that  might  be  allowed,  and  that  the  amount 
in  controversy  exceeded  the  sum  of  $2,000,  exclusive  of  interest  and 
costs.  The  answer  of  the  Milwaukee  Company  to  that  portion  of  the 
petition,  filed  by  the  Central  Company,  which  sought  to  condemn 
that  part  of  the  land  lying  within  the  right  of  way  of  the  Milwaukee 
Company,  set  forth  and  alleged  its  ownership  of  the  right  of  way 
sought  to  be  condemned,  and  that  it  had  used  and  occupied  it  for 
railroad  purposes  for  more  than  20  years;  that  the  Central  Com- 
pany had  no  right  or  i  authority,  under  the  laws  of  South  Dakota, 
to  acquire  this  right  of  way  by  condemnation  proceedings ;  and  that 
the  Milwaukee  Company  was  entitled  to  the  sole  and  exclusive  pos- 
session thereof,  for  the  operation  of  its  railroad.    For  answer  to  that 
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portion  of  the  amended  petition,  which  sought  to  condemn  the  right 
to  cross  the  right  of  way  and  railroad  of  the  Milwaukee  Company, 
it  was  alleged  that  the  Central  Company  had  made  no  effort  to  ag^ee 
with  the  Milwaukee  Company  as  to  the  amount  of  compensation  to 
be  made  for  the  right  to  cross,  or  as  to  the  point  and  manner  of 
such  crossing.  Pursuant  to  the  order  of  removal,  a  transcript  of 
the  proceedings  was  filed  in  the  federal  court.  The  Central  Company 
thereafter  filed  a  motion  to  remand,  which  was  overruled,  and  on  the 
21st  day  of  October,  1904,  the  case  came  on  for  trial  before  the  court 
and  a  jury.  At  the  close  of  the  evidence  offered  by  the  Central  Com- 
pany, a  motion  was  made  by  the  Milwaukee  Company  to  dismiss,  upon 
the  ground  that  no  case  had  been  made  out  for  the  condemnation 
of  the  property  sought  to  be  acquired.  This  motion  was  sustained 
by  the  court,  and  a  judgment  entered  dismissing  the  proceedings 
upon  the  merits  and  for  costs. 

The  first  assignment  of  error  challenges  the  correctness  of  the 
ruling  of  the  circuit  court  denying  the  motion  made  by  the  plaintiff 
in  error  to  remand  the  case  to  the  state  court.  In  determining  this 
question,  we  must  consider  (1)  whether  the  proceeding  in  the  state 
court  was  a  suit  or  controversy  to  which  the  judicial  power  of  the 
United  States  extends;  (2)  if  a  suit  or  controversy,  was  it  removable 
to  the  Circuit  Court  of  the  United  States;  (3)  if  removable,  was  it 
in  law  removed?  We  are  of  the  opinion  that  the  proceeding  in  the 
state  court  was  a  suit  or  controversy  to  which  the  judicial  power  of  the 
United  States  extends,  and  that  it  was  removable  to  the  federal  court. 
"It  related  to  property  rights,  the  parties  are  corporate  citizens  of 
different  states,  and  the  value  of  the  matter  in  dispute  exceeds  the 
amount  required  to  give  jurisdiction  to  the  circuit  court."  It  falls, 
therefore,  clearly  within  the  provisions,  both  of  the  constitution  and 
the  judiciary  act  of  1887-88.  Judiciary  Act  March  3,  1877,  c  373, 
§  1,  24  Stat.  652  [U.  S.  Comp.  St.  1901,  p.  508]  declares: 

"That  the  Circuit  Court  of  the  United  States  shall  have  original  cognizance 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature 
at  common  law,  or  in  equity^  wher^  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  ^  *  ^  in 
which  there  shall  be  a  controversy  between  citizens  of  different  states." 

Chief  Justice  Marshall,  in  Weston  v.  City  of  Charleston,  2  Pet. 
464,  7  L.  Ed.  481,  in  considering  what  constituted  a  suit,  said: 

"The  term  'suit'  is  certainly  a  very  comprehensive  one  and  is  understood  to 
apply  to  any  proceeding  in  a  court  of  Justice  by  which  an  individual  pursues 
that  remedy  which  the  law  affords.  Modes  of  proceeding  may  be  various; 
but.  If  a  right  is  litigated  in  a  court  of  justice,  the  proceeding  by  which  a  de- 
cision of  the  court  is  sought  is  a  suit" 

The  statutes  of  South  Dakota  provide  that  where  a  corporation, 
invested  with  the  power  of  taking  private  property  for  public  use, 
desires  to  do  so,  it  shall  file  a  petition  in  the  circuit  court  of  the 
county  in  which  the  property  is  situated,  and  that  the  party  filing 
the  petition  shall  be  named  therein  as  the  plaintiflF  and  all  persons 
affected  by  the  proceeding  shall  be  named  as  defendants,  and  the 
petition  must  contain  a  description  of  the  property  to  be  taken.     It 
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is  further  provided  that  a  summons  may  issue  which  shall  be  en- 
titled in  the  action  or  proceeding  and  which  shall  state  the  time 
and  place  of  filing  the  petition,  3ie  nature  of  the  proceeding,  and 
contain  a  notice  to  the  effect  that  if  the  defendants  do  not  appear 
in  said  proceeding  within  20  days  from  the  service  of  the  notice, 
exclusive  of  the  d^y  of  service,  the  plaintiff  will  apply  to  the  court 
to  impanel  a  jury  and  ascertain  the  compensation.  Provision  is  also 
made  for  the  publication  of  the  summons  on  defendants  who  are 
nonresidents  as  in  other  actions.  It  is  further  provided  that  upon 
affidavit  of  the  default  of  the  defendants  the  plaintiff  may  apply  to 
the  court  to  draw  and  summon  jurors,  and  that  the  proceedings  of 
impaneling  the  jury  and  rendering  a  verdict  may  be  had  during 
a  regular  term  of  the  court,  or  in  case  of  default  that  a  special  term 
of  court  shall  be  held  at  which  the  proceedings  in  impaneling  a  jury, 
trial,  and  rendering  the  verdict  shall  be  conducted  in  the  same  man- 
ner as  trials  of  actions  in  the  circuit  court,  giving  to  defendants  the 
right  to  challenge  jurors  and  the  right  to  examine  and  cross-examine 
witnesses.  It  is  further  provided  that  the  jury  shall  ascertain  and 
return  in  their  verdict  the  compensation  to  be  paid  for  each  lot  or 
parcel  of  land  or  property  taken  or  damaged.  It  is  also  provided 
that  the  only  issue  or  question  to  be  tried  by  the  jury  shall  be  the 
amount  of  compensation  for  the  property  taken  or  damaged,,  and  that 
upon  the  return  of  the  verdict  the  same  shall  be  recorded  and  a  judg- 
ment entered  thereon.  Provision  is  also  made  for  appeal  the  same 
as  in  other  actions. 

Proceedings  under  these  statutes  are,  we  think,  civil  suits  within 
the  meaning  of  the  act  of  1887,  and  where  the  necessary  diverse 
citizenship  exists  and  the  amount  in  controversy  is  sufficient  are  re- 
movable under  the  provisions  of  that  act.  But  it  is  insisted  that  the 
proceeding  is  an  exercise,  by  the  state,  of  its  sovereign  right  of  emi- 
nent domain,  and  can  only  be  maintained  as  authorized  by  the  laws 
of  the  state,  and  could  not,  in  the  first  instance,  be  brought  in  the 
federal  court.  This  position,  in  our  judgment,  cannot  be  sustained; 
for,  notwithstanding  the  right  is  one  that  appertains  to  sovereignty, 
yet,  when  the  sovereign  power  attaches  conditions  to  its  exercise, 
the  inquiry  whether  the  conditions  have  been  observed  is  a  proper  mat- 
ter for  judicial  cognizance,  and,  if  that  inquiry  take  the  form  of  a 
proceeding  before  the  courts  between  the  parties,  there  is  a  contro- 
versy which  is  subject  to  the  ordinary  incidents  of  a  civil  suit,  and 
its  determination  derogates  in  no  respect  from  the  sovereignty  of 
the  state.  In  Colorado  Midland  Ry.  Co.  v.  Jones  (C.  C.)  29  Fed. 
193,  Mr.  Justice  Brewer  said: 

"I  do  not  suppose  that  a  state  can»  by  making  special  provisions  for  the  trial 
of  any  particular  controversy,  prevent  the  exercise  of  the  right  of  removal.  If 
there  was  no  statutory  limitation,  the  Legislature  could  provide  for  the  trial 
of  many  cases  by  less  than  a  common-law  jury,  or  in  some  other  special  way. 
But  the  fact  that  it  had  made  such  different  and  special  provisions  would  not 
make  the  proceeding  any  the  less  a  trial,  or  such  a  suit  as,  if  between  citizens 
of  two  states,  could  not  be  removed  to  the  federal  courts.  If  this  were  pos- 
sible, then  the  only  thing  the  Legislature  of  a  state  would  have  to  do  to  destroy 
the  right  of  removal  entirely  would  be  to  simply  change  and  modify  the  de* 
tails  of  procedure." 
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Union  Terminal  Railway  Co.  v.  Chicago,  B.  &  Q.  Co.  (C.  C.)  119 
Fed.  209;  Madisonville  Traction  Company  v.  St.  Bernard  Mining 
Ccn-pany,  196  U.  S.  239,  25  Sup.  Ct.  251,  49  L.  Ed.  462,  and  cases 
there  cited. 

It  is  also  insisted  that  the  controversy  was  not  separable  as  to  the 
Milwaukee  Company,  and  for  that  reason  jurisdiction  of  the  federal 
court  does  not  attach.  The  Milwaukee  Company  was  the  exclusive 
owner  of  the  strip  of  land  lying  within  its  right  of  way  which  was 
sought  to  be  condemned,  and  alone  entitled  to  the  entire  compensa- 
tion for  the  taking,  if  it  could  be  taken  at  all.  We  think  it  requires 
no  discussion  to  show  that  there  was  clearly  a  separable  controversy 
as  between  the  Central  Company  and  the  Milwaukee  Company  which 
was  properly  removable  to  the.  federal  court,  notwithstanding  the 
presence  of  other  defendants  owning  an  interest  in  other  property 
sought  to  be  acquired.  Pacific  Removal  Cases,  115  U..  S.  1,  5  Sup. 
Ct.  1113,  29  L.  Ed.  319;  Chicago  v.  Hutcbinson  (C.  C.)  15  Fed.  129; 
Railroad  Co.  v.  McKell  (C.  C.)  75  Fed.  34. 

With  reference  to  the  question  sought  to  be  raised,  tliat  it  was 
not  made  to  appear  tliat  the  amount  in  dispute  was  sufficient  to 
give  the  federal  court  jurisdiction,  it  is  only  necessary  to  say  that 
the  petition  for  removal  expressly  stated  that  the  amount  in  dis- 
pute in  said  controversy  exceeds  in  value  the  sum  of  $2,000, 
exclusive  of  interest  and  costs.  This  allegation  is  sufficient,  although 
there  may  be  no  proof  given  upon  the  trial  to  sustain  it.  Stockyards 
V.  Railroad  Co.,  67  Fed.  35,  14  C.  C.  A.  290;  Pine  v.  N.  Y.  (C.  C.) 
103  Fed.  337;  Lord  v.  DeWitt  (C.  C.)  116  Fed.  713;  King  v.  Rail- 
way Co.  (C.  C.)  119  Fed.  1016. 

Neither  is  there  any  merit,  we  think,  in  the  suggestion  that  the 
removal  was  not  taken  in  time.  The  summons  which  was  issued  and 
served  on  the  16th  day  of  September  contained  a  notice  to  the  eifect 
that  if  the  defendant  did  not  appear  in  the  suit  within  20  days  from 
the  service  thereof,  exclusive  of  the  date  of  service,  plaintiff  would 
apply  to  the  court  to  impanel  a  jury  to  assess  the  compensation.  The 
20  day  period  expired  on  the  6th  of  October,  and  included  the  whole 
of  that  day.  The  petition  for  removal  having  been  filed  and  the  order 
made  within  the  20  days,  it  was  in  time.  Groton  Bridge  &  Man.  Co. 
v.  American  Bridge  Co.  (C.  C.)  137  Fed.  284;  A.  K.  &  N.  Ry.  Co. 
V.  So.  Ry.  Co.,  131  Fed.  657,  66  C.  C.  A.  601.  The  answer  of  the  Mil- 
waukee Company  denies  the  right  of  the  Central  Company  to  have 
the  land  condemned  to  its  use  on  the  ground  that  the  Milwaukee 
Company  is  the  owner  of  the  right  of  way  sought  to  be  acquired, 
and  is  entitled  to  the  sole  and  exclusive  possession  thereof  for  the 
operation  of  its  railroad.  The  record  shows  that  the  located  center 
line  of  the  Central  Company  lies  wholly  upon  the  right  of  way  ai  the 
Milwaukee  Company,  from  the  place  of  the  proposed  crossing,  south- 
erly for  a  distance  of  a  half  mile  and  700  feet.  This  located  line  is 
from  16  to  22  feet  distant  from  the  center  line  of  the  Milwaukee  road, 
and  the  Central  Company  proposed  to  take  33  feet  on  the  east  side 
of  this  located  line  and  on  the  west  side ;  the  strip  lying  between  the 
located  line  and  the  Milwaukee  track  as  now  used.    For  a  portion  of 
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this  distance  the  Milwaukee  road  is  constructed  through  a  cut,  which 
at  places  is  24  feet  deep,  and  because  of  the  usual  slope  of  the  banks 
of  the  cut  the  entire  width  of  the  right  of  way,  100  feet,  is  occupied 
by  the  cut.  The  distance  between  the  two  center  lines  is  13  feet  and 
the  width  of  the  Milwaukee  roadbed  is  16  feet,  so  that  the  33  feet 
which  the  Central  Company  sought  to  take  lies  wholly  within  the 
100  feet  of  right  of  way  of  the  Milwaukee  Company,  and,  if  appro- 
priated, will  exclude  that  company  therefrom  and  prevent  it  from 
constructing  any  additional  tracks  on  the  east  side  of  its  present  track. 
Reference  is  made  to  sections  4  and  16,  art.  17,  and  section  13,  art. 
G,  of  the  Constitution  of  South  Dakota,  which  reads  as  follows: 

Section  4,  art.  17:  "The  exercise  of  the  right  of  eminent  domain  shall 
never  be  abridged  or  so  construed  as  to  prevent  the  Legislature  from  taking 
the  property  and  franchises  of  incorporated  companies  and  subjecting  them 
to  public  use,  the  same  as  the  property  of  individuals.    ♦     ♦    ♦  »• 

Section  16,  art.  17 :  "Every  railroad  company  shall  have  the  right  with  its 
road  to  Intersect,  connect  with,  or  cross  any  other  railroad,  and  shall  receive 
and  transport  each  the  other's  passengers,  tonnage  and  cars.    ♦    ♦    ♦  " 

Section  13,  art  6:  "Private  property  shall  not  be  taken  for  public  use,  or 
damaged,  without  just  compensation  as  determined  by  a  jury,  which  shall  be 
paid  as  soon  as  it  can  be  ascertained  and  before  possession  is  taken.    *    *    *  '* 

The  laws  of  South  Dakota,  conferring  the  power  of  eminent  do- 
main upon  a  railway  company,  are  found  in  subdivision  6  and  7  of 
section  488  and  in  section  605  of  the  Civil  Code,  and  read  as  follows : 

"(6)  To  cross,  intersect,  join  and  unite  its  railroad  with  any  railroad  here- 
tofore or  hereafter  constructed,  at  any  point  on  its  route  and  upon  the  grounds 
of  such  railroad  corporation,  with  the  necessary  turnouts,  sidings  and  switches, 
and  other  conveniences  in  furtherance  of  the  objects  of  its  connections.  And 
every  corporation  whose  railroad  is  or  shall  be  hereafter  intersected  by  any 
new  railroad  shall  unite  with  the  owners  of  such  new  railroad  in  forming 
such  intersections  and  connections,  and  grant  the  facilities  aforesaid;  and  if 
the  two  corporations  cannot  agree  upon  the  amount  of  compensation  to  be 
made  therefor,  or  tlie  points  and  manner  of  such  crossings  and  connections, 
the  same  shall  be  ascertained  and  determined  in  the  manner  provided  by  law 
for  the  ascertainment  and  determination  of  damages  for  the  taking  of  real 
property." 

"(7)  To  have  and  to  use  equal  room,  ground,  rights,  privileges  and  con- 
veniences for  tracks,  switches,  sidings  and  turnouts  upon  any  levee,  river 
bank  or  front,  steamboat  or  other  public  landing,  and  upon  any  street,  block, 
alley,  square  or  public  ground  within  any  incorporated  town  or  ci^,  any 
charter  or  ordinance  of  any  such  city  or  town  to  the  contrary  notwithstanding ; 
and  to  accomplish  this,  may  adjust,  with  other  corporations,  the  ground  to  be 
occupied  by  each  with  such  tracks,  switches,  sidings  and  turnouts ;  and  if  such 
corporations  cannot  agree  upon  such  adjustment,  and  the  amount  of  compen- 
sation to  be  paid  for  the  purchase  or  neceRsary  change  of  location  and  removal 
of  any  track  previously  laid,  the  same  shall  be  ascertained  and  determined, 
and  the  common,  mutual  and  separate  rights  adjusted  in  the  manner  provided 
by  law  for  the  ascertainment  and  determination  of  damages  for  the  taking 
of  real  property." 

"Sec.  505.  Every  railroad  corporation  incorporated  under  this  act,  and  any 
railroad  corporation  authorized  to  construct,  operate  or  maintain  a  railroad 
within  this  state,  has  power  and  is  authorized  to  enter  upon  any  land  for  the 
purpose  of  examining  and  surveying  its  railroad,  and  to  take,  hold  and  ap- 
propriate so  much  real  estate  as  may  be  necessary  for  the  location,  construc- 
tion and  convenient  use  of  its  road,  including  all  necessary  grounds  for  build- 
ings, stations,  work  shops,  depots,  machine  shops,  switches,  side  tracks,  turn 
tables,  snow  defenses  and  water  stations ;  all  materials  for  the  constmction  of 
such  road  and  its  appurtenances,  and  the  right  of  way  over  adjacent  land 
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BOjScient  to  enable  such  corporation  to  construct  and  repair  its  road  and  the 
right  to  condui^t  water  to  Its  water  stations,  and  to  construct  and  maintain 
proper  drains,  and  may  obtain  the  right  to  such  real  estate  by  purchase  or 
condemnation  in  the  manner  provided  by  law." 

Whether  the  provisions  of  the  Constitution,  above  referred  to, 
can  be  given  a  construction  sufficiently  broad  to  authorize  the  Leg- 
islature to  provide  for  the  taking  of  the  right  of  way  of  one  railroad 
by  another  railroad  company,  it  is  unnecessary  to  decide.  It  is  suf- 
ficient, for  the  purposes  of  this  case,  to  say  that  in  our  judgment 
the  provisions  of  the  Constitution  are  not  self-executing,  and  that  the 
statute  above  cited  does  not  authorize  it.  The  statute  does  au- 
thorize one  railroad  company  to  cross,  intersect,  join,  and  unite  its 
railroad  with  any  railroad  heretofore,  or  hereafter  constructed,  at 
any  point  on  its  route  and  upon  the  grounds  of  such  railroad  corpo- 
ration, with  necessary  turnouts,  sidings,  switches,  and  other  conven- 
iences, in  furtherance  of  the  objects  of  its  connections,  but  does  not 
authorize  one  railroad  to  build  its  road  longitudinally  along  the 
right  of  way  of  another  railroad  company,  and  in  the  absence  of  ex- 
press authority  or  clear  necessity  this  cannot  be  done.  The  rule  is 
stated  by  Circuit  Judge  Dallas,  of  the  Third  Circuit,  in  the  case  of 
Western  Union  Telegraph  Company  v.  Penn.  Co.,  59  C.  C.  A.  117, 
120  Fed.  362,  in  the  following  words: 

*'It  is  well  settled  that  the  right  of  eminent  domain  may  be  exercised  by  ft 
corporation  in  any  case,  only  when  granted  in  express  terms  or  by  necessary 
implication  and  that  property  held  and  applied  by  one  corporation  for  a 
public  use,  cannot  be  appropriated  by  another  for  its  use  without  authority 
clearly  expressed  or  which  may  be  implied  from  the  fact  that  the  use  claimed 
is  absolutely  necessary  to  the  accomplishment  of  the  purpose  for  which  the 
claimant  corporation  was  created."  Penn.  Railroad  Companies'  Appeal,  93  Pa. 
150;  Glover  t.  Boston,  14  Gray  (Mass.)  292;  Grors  Appeal,  128  Pa.  621,  18 
Atl,  431;  Clnn.  S.  &  C.  R.  Co.  v.  Village  Belle  Center  (Ohio)  27  N.  B.  404; 
Lake  Erie  &  W.  Rd.  Co.  y.  Board  of  Ck>.  Com'rs  (C.  C.)  67  Fed.  945. 

Although  corporations  engaged  in  business  of  a  nature  which  re- 
quires them  to  serve  the  public  are  said  to  be  public  corporations, 
they  are,  in  fact,  but  private  enterprises  inaugurated  for  the  benefit 
of  their  stockholders.  While  railroads  are  subject  to  use  for  the 
public  benefit,  they  are  owned,  not  by  the  public,  but  by  corpora- 
tions, which  so  far  at  least  as  ownership  is  concerned  are  private 
corporations.  And  if  one  such  corporation  may  take  the  property 
of  another,  so  as  to  deprive  the  latter  of  the  use  to  which  it  was 
devoted,  except  in  cases  expressly  authorized  by  the  statute,  or  where 
public  necessity  demands  such  taking,  there  would  be  no  reasonable 
limit  to  the  conditions  under  .w.hich  the  power  of  eminent  domain 
might  be  exercised.  The  full  extent  to  which  any  of  the  courts  have 
gone  upon  this  subject  is  that  the  land  appropriated  to  a  particular 
public  use  is  not,  under  all  circumstances,  withdrawn  from  liability 
to  be  taken  by  legislative  authority  in  the  exercise  of  the  power  of 
eminent  domain  for  another  public  use,  with  this  qualification,  that 
a  special  grant  cannot  be  construed  to  authorize  subversion  of  the 
former  use,  unless  such  appears,  by  express  words  or  by  necessary 
implication,  to  be  the  legislative  intent.  As  there  is  no  statute  in  the 
state  of  South  Dakota  which  authorizes  the  taking  by  one  railroad 


Digitized  by 


Google 


MACON,  D.  A  8.  R.  CO.  V.  SHAILER.  585 

of  the  right  of  way  of  another  longitudinally,  but  the  power  granted  is 
limited  to  the  crossing  or  intersection  of  the  right  of  way  of  another 
company  and  the  uniting  with  its  railroad,  the  attempted  condemna- 
tion proceeding  of  a  portion  of  the  right  of  way  of  the  Milwaukee 
Company  longitudinally  cannot  be  sustained. 

One  further  question  may  be  briefly  noticed.  Section  488,  subd.  6, 
of  the  Civil  Code,  confers  upon  a  railroad  the  right  to  cross  another 
railroad  at  any  point  on  its  route  and  grounds,  and  provides  that 
when  the  two  corporations  cannot  agree  upon  tfie  amount  of  com- 
pensation to  be  made  therefor,  or  the  points  and  manner  of  such 
crossings  or  connections,  the  same  shall  be  ascertained  and  deter- 
mined in  the  manner  provided  by  law,  for  the  ascertainment  and  deter- 
mination of  damages  for  the  taking  of  real  property.  The  amended 
petition  for  condemnation  did  not  allege,  nor  did  the  evidence  show, 
that  the  Central  Company  had  ever  applied  to  the  Milwaukee  Com- 
pany for  the  right  to  cross  its  road,  or  that  the  two  companies  had 
been  unable  to  agree  upon  the  compensation  or  upon  the  point  and 
manner  of  crossing.  This,  we  think,  is  a  condition  precedent  to  its 
right  to  condemn  the  crossing,  and  that  the  ruling  of  the  circuit 
court  was  right. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


MACON,  D.  &  S.  R.  CO.  et  al.  v.  SHAILER  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  5,  1906.) 

No.  1,604. 

1.  COBPORATIONS — SXTITS  BY  StOCKHGLDEB — RiGHT  TO  MAINTAIN. 

Under  equity  rule  94  a  stoclcholder  cannot  maintain  a  suit  to  set  aside 
a  sale  of  property  by  the  corporation  which  was  not  ultra  vires,  on  the 
ground  of  fraud  on  the  part  of  the  president  or  directors,  unless  his  bill 
shows  that  he  applied  to  the  stockholders  to  take  action  In  the  matter, 
setting  forth  the  efforts  made  by  him  and  the  cause  of  their  failure. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations,  K 
791-796,  816,  817.] 

Z  Same — Suit  to  Set  Aside  Sale. 

A  minority  stockholder  has  no  standing  in  equity  to  maintain  a  suit  to 
set  aside  an  executed  sale  of  assets  of  the  corporation  by  a  pledgee,  made 
under  authority  given  by  the  pledge,  after  maturity  of  the  debt  secured  and 
with  the  approval  of  the  officers  of  the  corporation,  where  the  pledge  was 
within  its  powers  and  it  is  not  alleged  that  the  directors  or  a  majority  of 
the  stockholders  disapprove  of  the  sale,  or  that  they  would  not  ratify  the 
same,  and  especially  where  it  appears  from  the  evidence  that  since  the 
filing  of  the  bill  the  sale  has  been  ratified  and  approved  by  the  stockholders 
by  a  large  majority. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Georgia. 

The  bill  in  this  case  was  filed  November  26,  1904,  by  Robert  A.  Shailer,  a 
citizen  of  Massachusetts,  as  a  minority  stockholder  of  the  Illinois  &  Georgia 
Improvement  Ck)mpany,  on  behalf  of  himself  and  other  stockholders  similarly 
situated,  etc.,  to  set  aside  a  sale  of  the  stocks  and  bonds  of  the  Macon,  Dublin 
ft  Savannah  Railroad  Company,  Incorporated  under  the  laws  of  Georgia,  made 


Digitized  by 


Google 


08G  141   FEDERAL  RErORTER. 

by  Ra!d  Improvement  company  to  the  Atlantic  Coast  Line  CJompany,  a  corpo- 
ration of  the  state  of  Connecticut  for  the  sum  of  $1,000,000,  to  enjoin  the 
Coast  Line  Company  from  votins:  the  stock  or  controlling  the  said  railroad 
company,  to  appoint  a  receiver  for  the  said  railroad,  and  to  foreclose  the  first 
mortgage  of  the  said  railroad  company.  The  Illinois  &  Georgia  Improvement 
Company  was  incorporated  in  the  state  of  Illinois  with  a  capital  of  $1,000,000, 
divided  Into  10,000  shares  of  $100  each.  Shailer  alleges  himself  to  be  the 
holder  of  126  shares.  To  the  bill  Iru  E.  Dupree  became  by  intervention  a 
party  plaintiff,  claiming  to  own  40  shares.  The  Macon,  Dublin  &  Savannah 
Railroad  Company  (called  herein  "railroad  company")  is  a  Georgia  corpora- 
tion owning  and  operating  a  railroad  from  Macon,  Ga.,  to  Vidalia,  Ga.  The 
Illinois  &  Georgia  Iini)rovemeut  Company  is  chartered  as  a  construction  com- 
pany, with  power,  among  other  things,  to  build  railroads,  receive  railroad  secur- 
ities therefor,  and  sell  the  same,  and  repeat  like  operations  of  construction  and 
dealing  in  securities.  The  improvement  company,  pursuant  to  its  chartered 
lowers,  became  and  was  at  the  times  hereinafter  stated  the  owner  of  $2,040,000 
]mr  value  of  the  shares  of  the  capital  stock,  and  $1,380,000  par  value  of  the 
first  mortgage  and  $500,000  par  value  of  the  second  mortgage  bonds  of  said 
railroad  company.  Said  stocks  and  bonds  were  all  of  the  stocks  and  bond» 
of  said  railroad  company.  In  order  to  raise  money  which  was  expended  in 
Imilding  and  equipping  parts  of  the  railroad  of  said  railroad  company,  said 
improvement  company  made  two  loans,  one  for  $750,000,  secured  by  a  collat- 
eral trust  agreement  conveying  to  the  American  Trust  &  Savings  Bank,  an 
Illinois  corporation  (called  herein  "Savings  Bank"),  $2,040,000  of  the  capital 
stock,  and  $1,380,000  of  the  first  mortgage  bonds  of  said  railroad  company, 
and  one  for  $150,000,  secured  by  a  like  agreement  conveying  to  said  savings 
bank  the  entire  issue,  $500,CKX),  of  second  mortgage  bonds  of  said  railroad  com- 
pany. Said  securities  were  delivered  to  said  livings  bank  in  pledge  under 
the  terms  of  said  collateral  trust  agreements,  and  were  thereafter  so  held  by 
the  said  bank. 

The  debts  secured  were  represented  by  a  series  of  negotiable  notes  of  $1,000 
each,  held  by  a  number  of  bona  fide  purchasers  for  value  before  maturity,  and 
the  holders  thereof  were  entitled  to  the  security  of  the  trust  deed  and  pledge 
held  by  said  savings  bank.  The  earnings  of  the  railroad  company  never  were 
sufficient  to  pay  the  interest  maturing  on  either  issue  of  the  tK>nds.  By  agree- 
ment with  the  improvement  company,  the  coupons  on  said  railroad  company*s 
bonds  were  not  detached  or  presented  for  payment  The  improvement  com- 
pany kept  the  Interest  paid  up  on  its  outstanding  notes  which  were  secured 
by  said  collateral  trust  and  pledge.  The  Improvement  company  had  for  a  con- 
siderable time  been  endeavoring  to  sell  the  stocks  and  bonds  of  said  railroad 
company.  January  15,  1901,  the  stockholders  of  the  improvement  company,  in 
a  meeting  at  which  complainants'  stock  voted  affirmatively,  directed  the  board 
of  directors  to  either  Hell  or  pledge  these  securities  to  raise  money.  February 
14,  1001.  the  stockholders  again  authorized  the  directors  to  sell  these  securi- 
ties. The  ineffectual  efforts  of  the  president  to  sell  the  securities  were  from 
time  to  time  reported  to  the  stockholders.  In  May,  1904,  the  loans  of  the 
improvement  company  were  maturing,  and  it  was  necessary  that  something 
should  be  done  to  raise  money  to  meet  Its  debts.  Its  creditors  had  notified  the 
improvement  company  that  the  debts  could  not  be  extended.  Ineffectual  ef- 
forts were  made  to  get  the  stockholders  to  put  up  the  money  on  the  credit  of 
the  securities  of  the  railroad  company.  The  savings  bank,  as  trustee,  after 
waiting  until  September  23,  1904,  filed  Its  bill  In  the  circuit  court  of  Cook 
county,  III.,  to  foreclose  Its  collateral  trust  agreements,  alleging  that  disputes 
exi^^ted  between  the  holders  of  the  notes  evidencing  the  debts  secured,  as  to 
certain  priorities  of  payment  claimed  by  some  of  said  holders.  This  bill 
prayed  an  ascertainment  of  said  debts  and  the  sale  of  the  pledged  securities 
by  a  i)ubllc  Judicial  sale.  On  September  27,  1904,  Q.  D.  Mackay,  a  member 
of  the  firm  of  Vermllye  &  Co.,  brokers,  offered  W.  G.  Elliott  who  was  presi- 
dent of  the  Coast  Line  Company,  to  sell  to  him  and  associates  the  entire 
stocks  and  bonds  of  said  raihroad  company  for  $1,000,000  cash.  Mackay  was 
authorized  to  make  the  sale  by  Joy  Morton,  president  of  the  improvement  com- 
pany, and  the  sale  was  made  on  September  27,  190i»  at  the  price  named. 
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September  28,  1004,  a  check  for  $50,000  was  deposited*  to  the  order  of  said 
savings  banl£  with  the  North  American  Trust  Company  in  New  York.  Oc- 
tober 5,  1004,  a  memorandum  of  sale  was  drawn  up,  reciting  the  sale  of  said 
securities  to  sjild  Coast  Line  Company  by  said  improvement  company  for 
$1,000,000.  This  was  signed  by  the  improvement  company,  the  owner  and 
pledgor,  through  Its  pi*e8ident,  and  a  consent  thereto,  so  far  as  it  had  any 
Interest,  was  signed  by  said  savings  bank,  the  pledgee.  October  27,  1004,  the 
balance  of  said  purchase  money  was  paid.  November  30,  1004,  the  board  of 
directors  of  the  improvement  company  ratified  and  approved  said  sale  and 
the  disposition  of  said  securities.  On  October  31,  1004,  the  aforesaid  bill,  filed 
by  the  savings  bank  in  the  circuit  court  of  Cook  county,  was  dismissed. 

The  bill  attacks  said  sale  of  said  securities  and  seeks  to  set  it  aside  upon  the 
grounds,  to  wit,  that  the  sale  was  made  by  the  savings  bank,  the  pledgee  at 
private  sale,  at  an  inadequate  price,  and  that  said  pledgee  occupied  a  dun! 
.position  as  trustee  and  creditor  (being  the  owner  of  some  of  the  aforesaid 
notes),  and  especially  after  filing  its  bill  in  Cook  county  circuit  court  could 
not  in  equity  make  such  sale;  that  the  sale  as  made  or  consented  to  by  the 
improvement  company  was  illegal,  because  a  private  sale  for  inadequate  con- 
sideration made  by  the  president,  who  was  also  vice  president  of  the  savings 
bank,  without  authority  from  either  the  stockholders  or  directors  of  the  com- 
pany; that  the  sale  was  of  all  the  assets  of  the  improvement  company,  and 
could  not  be  made,  except  by  unanimous  consent,  as  it  was  a  practical  disso- 
lution of  the  company ;  that,  if  such  sale  was  necessary  to  pay  debts,  it  must 
be  by  a  vote  of  shareholders  and  at  public  auction.  It  is  charged  that  the 
Coast  Line  Company  knew  all  the  facts  before  it  finally  paid  for  said  securi- 
ties. Subsequent  to  the  filing  of  the  bill,  to  wit,  on  February  20,  1005,  the 
annual  meeting  of  the  shareholders  of  the  improvement  company  was  held. 
At  said  meeting  complainant  sought  to  have  the  shareholders  disapprove  said 
sale  and  direct  the  recovery  of  said  securities.  This  was  voted  down,  and,  in- 
stead thereof,  the  sale  was  in  all  things  ratified  and  approved  by  the  shnre- 
bolders  by  a  vote  of  4,408  4/io  shares  for,  to  041  shares  against;  the  totnl 
shares  outstanding  being  7,146  %,  On  July  11,  1005,  the  presiding  judse 
passed  an  order  continuing  a  restraining  order  previously  issued,  in  force  un- 
til the  final  hearing  and  refusing  to  appoint  a  receiver. 

The  appellants  took  an  appeal  and  assign  errors  as  follows: 

"(1)  Because  it  appears  by  the  bill  of  complaint  that  complainant  Shailer 
is  the  owner  of  only  126  shares,  and  intervener  Ira  E.  Dupree  of  only  40  sliarea. 
of  stock  out  of  a  total  of  7,000  shares  of  stock  in  the  improvement  company ; 
that  the  matters  and  things  complained  of  set  forth  a  sale  of  property  as  tlie 
property  of  said  corporation;  that  any  cause  of  action  that  may  exist  to  set 
aside  or  revoke  said  sale,  or  in  anywise  interfere  therewith,  is  a  right  of  ac- 
tion l)elongIng  to  said  corporation ;  that  complainant  does  not  set  forth  in  his 
said  bill  any  demand  made  upon  said  corporation  or  its  board  of  directors  to 
bring  this  suit,  or  any  good  and  sufllclent  reason  in  law  why  such  demand 
hath  not  been  made,  neither  does  said  bill  show  any  effort  to  obtain  any  ac- 
tion on  the  part  of  the  shareholders  of  said  company  in  regard  to  the  alleged 
wrongs  complained  of,  and  complainant  therefore  hath  no  standing  in  this 
court  to  maintain  this  suit. 

**(2)  Because  the  said  matters  and  things  complained  of,  to  wit,  the  sale 
of  said  stock  and  securities,  are  not  an  act  ultra  vires  of  the  corporation,  but 
are  acts  intra  vires,  and  tlie  said  bill  of  complaint  doth  not  show  that  the 
said  corporation,  or  its  said  stockholders,  if  application  were  made  to  them, 
would  not  ratify  such  act  if  otherwise  without  authority,  or  any  effort  by 
complainant  to  ascertain  whether  the  said  stockholders  would  or  would  not 
ratify  the  said  act;  wherefore  the  said  complainant  is  without  any  standing 
in  this  court  in  equity. 

"(3)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1005,  for  that  it  appears  by  said  bill  of  complaint  that  the  acts  com- 
plained of  are  acts  within  the  power  of  said  corporation,  and  such  which,  if 
not  authorized,  can  be  ratified  by  the  said  corporation  and  its  stockholders, 
and  that  it  appears  that  said  sale  has  been  fully  completed  and  consummated 
and  the  proceeds  thereof  collected,  and  a  large  part  applied  to  the  corporate 
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uses  Of  the  said  Illinois  &  Georgia  Improvement  Company,  and  It  dotb  not 
appear  that  any  person,  save  the  complainants  In  this  bill,  have  ever  dissented 
therefrom,  but  that  all  the  rest  of  said  stoclihoiders  in  said  corporation  have 
acquiesced  in,  ratified,  and  approved  the  same,  and  that  the  same  is  such  an 
action  as  is  lawful  when  approved  by  such  number  of  such  stockholders  oi 
said  corporation;  wherefore  the  said  complainants  have  no  standing  in  this 
court 

"(4)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  it  appears  by  the  allegations  of  said  bill  of  complaint 
that  the  said  securities  sold  were  transferred  to  the  American  Trust  &  Savings 
Bank  under  lawful  authority  of  said  Illinois  &  Georgia  Improvement  Com- 
pany, under  a  contract  permitting  the  same  to  be  sold  by  said  savings  bank, 
at  public  or  private  sale;  that  the  said  debt  due  to  said  savings  bank  by 
said  improvement  company  was  in  default,  and  that  the  said  savings  bank, 
with  the  assent  consent  and  knowledge  of  the  said  pledgor,  sold  said  securi- 
ties ;  and  that  the  proceeds  thereof  were  lawfully  and  properly  applied  to  the 
payment  of  said  debt  of  the  said  Illinois  &  Georgia  Improvement  Company* 
and  no  fact  is  alleged  showing  that  the  purchaser  of  said  security  had  any 
knowledge  of  any  defect  of  authority  in  said  pledgee  to  sell  said  securities,  or 
any  objection  on  the  part  of  said  pledgor  to  their  said  sale.  Wherefore  this 
defendant  saith  that  it  appears  upon  the  bill  of  complaint  that  it  as  said 
purchaser  of  said  securities  stands  in  the  position  of  an  innocent  purchaser, 
for  value,  from  the  person  clothed  with  the  legal  title  and  power  of  sale,  and 
without  notice  of  any  equities  which  would  impair  power  of  said  vendor 
to  make  said  sale,  and  that  therefore  there  is  no  equity  in  said  bill  to  set 
aside  the  purchase  of  this  defendant  * 

*'(6)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of  July 
11,  1905,  for  that  the  complainants  seek  to  set  aside  an  executed  sale  whereby 
respondent  has  purchased  the  said  stock  and  bonds  of  the  Macon,  Dublin  ft 
Savannah  Railroad  Company  and  pledged  by  it  to  the  American  Trust  &  Sav- 
ings Bank,  and  the  said  complainants  have  made  no  tender  to  ^is  respondent 
of  the  said  sums  of  money  paid  by  it  on  said  purchase,  although  averring  that 
the  same  have  been  received  by  the  said  improvement  company  and  have  gone 
to  the  payment  of  its  debts  and  other  corporate  purposes. 

"(6)  Because  the  court  erred  In  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  bill  is  multifarious  and  contains  a  misjoinder  of 
causes  of  action,  in  this :  the  cause  of  action  to  set  aside  and  annul  the  sale  of 
said  securities  to  this  defendant  from  the  American  Trust  &  Savings  Bank, 
together  with  suit  to  foreclose  a  mortgage  executed  to  said  savings  bank  by 
the  Macon,  Dublin  &  Savannah  Railroad  Company,  and  to  appoint  a  receiver 
for  the  property  of  said  railroad  company. 

"(7;-  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  there  Is  In  said  bill  a  misjoinder  of  parties  defendant, 
to  wit  the  Joinder  of  the  Macon,  Dublin  &  Savannah  Railroad  Company  with 
the  other  parties  defendant  in  said  bill,  the  said  Macon,  Dublin  &  Savannah 
Railroad  Company  having  no  interest  in  who  may  be  the  owner  or  be  entitled 
to  own  the  stocks  and  bonds  issued  by  It  and  to  which  it  has  no  title ;  and  a 
further  misjoinder  of  parties,  to  wit,  the  Joinder  of  the  defendants  Joy  Morton, 
J.  P.  Soper,  E.  P.  Ripley,  W.  S.  North,  William  A.  Fuller,  William  P.  Smith, 
and  A.  T.  Ewlng,  against  whom  no  relief  whatever  is  prayed,  and  from  whom 
no  answer  under  oath  or  answer  to  interrogations  is  sought 

"(8)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  said  complainant  has  a  full,  complete,  and  adequate 
remedy  at  law  for  his  alleged  grievances. 

"(9)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  said  bill  of  complaint  contains  no  equity. 

"(10^  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  evidence  showed  without  dispute  that  the  sale  made 
was  a  lawful  sale,  and  that  the  complainants  as  stockholders  had  no  right  to 
object  thereto. 

'*(11)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  evidence  showed  that  the  sale  was  made  by  au- 
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tborlty  of  the  corporation  Illinois  &  Georgia  Improvement  Company  and  was 
binding  on  the  complainants. 

*'(12)  Becanse  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  tliat  the  evidence  showed  that  said  sale  was  fully  ratified  by 
the  Illinois  &  Georgia  Improvement  Company  before  suit  brought  and  was 
binding  on  complainants. 

"(13)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  evidence  showed  that  the  sale  of  said  stock,  if  with- 
out authority,  was  not  void,  but  voidable ;  that  no  attempt  was  made  by  com- 
plainants before  said  bill  was  filed  to  have  the  Illinois  &  Georgia  Improve- 
ment Company,  its  directors,  or  shareliolders  bring  such  suit  or  disaflirm  said 
sale;  and  that  subsequently  said  corporation,  through  its  stockholders,  fully 
and  lawfully  ratified  the  same  sale. 

*'(14)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  facts  in  said  case  showed  that  complainant  had  no 
right  to  any  equitable  relief  of  any  sort 

^'(15)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11,  1905,  for  that  the  same  is  contrary  to  law. 

"(16)  Because  the  court  erred  in  rendering  the  said  order  and  decree  of 
July  11, 1905,  for  that  the  same  is  contrary  to  the  principles  of  equity." 

W.  E.  Kay,  Alex  C.  King,  Minter  Wimberly,  and  Frank  H.  Scott, 
for  appellants. 

Marion  Erwin,  M.  P.  Callaway,  Saml.  Bosworth  Smith,  and  W. 
D.  Carswell,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

After  stating  the  facts  above,  the  opinion  of  the  fcourt  was  de- 
livered by  PARDEE,  Circuit  Judge. 

The  bill  in  this  case  is  brought  by  a  stockholder  of  an  incorporated 
company  in  his  own  name,  to  prosecute  and  vindicate  the  rights  of  the 
corporation,  and,  of  course,  the  ninety-fourth  equity  rule  must  be 
complied  with  or  a  case  made  showing  such  compliance  unnecessary. 
The  pledge  to  the  savings  bank  and  the  subsequent  sale  complained 
of  were  within  the  chartered  powers  of  the  improvement  company — 
in  no  sense  ultra  vires.  The  bill  charges  that  the  president  of  the 
improvement  company,  without  any  authority  from  any  meeting  of 
the  stockholders,  and  without  any  authority  conferred  upon  him 
at  any  meeting  of  the  board  of  directors,  ratified  the  sale  complained 
of,  giving  details  of  the  bargaining  and  ratification.  The  thirteenth 
paragraph  of  the  bill  is  as  follows : 

"Your  orator  further  avers  and  charges  that  during  the  time  of  the  occur- 
rence of  the  matters  herein  complained  of  the  following  named  persons,  named 
as  defendants  to  this  bill,  constituted,  and  still  constitute,  the  board  of  di- 
rectors of  the  said  improvement  company,  to  wit:  Joy  Morton,  president,  and' 
J.  P.  Soper,  E.  P.  Ripley,  W.  S.  North,  William  A.  Fuller.  William  P.  Smith, 
A.  T.  Ewing.  Your  orator  avers  and  charges,  on  information  derived  from  a 
certain  bill  hereinafter  more  particularly  referred  to,  filed  by  said  the  Amer- 
ican Trust  &  Savings  Bank,  as  trustees  for  said  certificate  holders  and  in  its 
own  behalf,  and  on  information  and  belief,  that  each  and  all  of  said  persons 
constituting  the  said  board  of  directors  of  the  improvement  company  were  at 
the  time  of  the  matters  herein  complained  of  large  holders  of  said  collateral 
trust  certificates,  and  indorsers  on  said  obligations  of  the  said  company  of  the 
said  railroad  company,  by  reason  of  which  their  individual  interests  as  such 
certificate  holders  became  antagonistic  to  the  interests  of  your  orator  and  other 
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Stockholders  of  said  Improvement  company  who  were  not  holders  of  said  col- 
lateral trust  certificates.  Your  orator  further  avers  apd  charges  that  dur- 
ing the  time  of  the  occurrence  of  the  matters  herein  complained  of  the  said 
Joy  Morton,  president  of  said  improvement  company,  was  also  first  vice  presi- 
dent of  the  said  the  American  Trust  &  Savings  Bank,  by  reason  of  which  his 
Interests  became  and  were  still  more  antagonistic  and  adverse  to  the  interests 
of  the  stockholders  of  the  improvement  company.** 

In  the  nineteenth  paragraph  it  is  said: 

"Your  orator  further  avers  and  charges  that  by  reason  of  the  premises  the 
said  sale  made  by  said  the  American  Trust  &  Savings  Bank  of  said  collaterals 
to  the  said  Atlantic  Coast  Line  Company  was  unfair  and  unjust,  and  consti- 
tutes a  fraud  upon  the  rights  of  the  said  improvement  company  and  upon  the 
rights  of  your  orator  and  other  8tocklK)lders  thereof  similarly  situate,  and  that 
the  attempted  ratification  of  said  sale  made  by  said  Joy  Morton  on  behalf  of 
the  said  improvement  company  was  without  authority,  and  void." 

The  affidavit  verifying  the  bill  recites: 

"Deponent  further  says  that  he  was  a  shareholder  of  the  stock  of  the  Illi- 
nois &  Georgia  Improvement  Company  (owning  the  shares  of  said  stock  stated  in 
said  bill  as  owned  by  him)  at  the  time  of  the  transactions  of  which  he  com- 
plains in  said  bill,  and  that  he  still  owns  said  stock,  and  that  this  suit  is  not  a 
collusive  one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a  case 
of  which  he  would  not  otherwise  have  cognizance." 

It  is  claimed  that  these  matters  so  alleged  in  connection  with  the 
whole  case  made  by  the  bill  dispensed  the  complainant  from  applying 
to  the  board  of  directors  and  to  the  stockholders  for  relief. 

In  the  leading  case  of  Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed. 
827,  which  wa|  immediately  followed  by  the  ninety-fourth  equity  rule, 
it  is  laid  down: 

"We  understand  that  doctrine  to  be  that  to  enable  a  stockholder  in  a  corpo- 
ration to  sustain  in  a  court  of  equity  in  his  own  name  a  suit  founded  on  a 
right  of  action  existing  in  the  corporation  itself,  and  in  which  the  corporation 
Itself  is  the  appropriate  plaintiff,  there  must  exist  as  the  foundation  of  the  suit 
some  action  or  threatened  action  of  the  managing  board  of  directors  or  trus- 
tees of  the  corporation  which  is  beyond  the  authority  conferred  on  them  by 
their  charter  or  other  source  of  organization ;  or  such  a  fraudulent  transaction 
completed  or  contemplated  by  the  acting  managers  in  connection  with  some 
other  party,  or  among  themselves,  or  with  other  shareholdci*s,  as  will  result 
in  serious  injury  to  the  corporation,  or  to  the  interests  of  the  other  shareholders ; 
or  where  the  board  of  directors,  or  a  majority  of  them,  are  acting  for  their 
own  interest,  in  a  manner  destructive  of  the  corporation  itself,  or  of  the  rights 
of  the  other  shareholders;  or  where  the  majority  of  shareholders  themselves 
are  oppressively  and  illegally  pursuing  a  course  in  the  name  of  the  corporation 
which  is  in  violation  of  the  rights  of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of  equity.  Possibly  other  cases  may 
arise  In  which,  to  prevent  irremediable  injury  or  a  total  failure  of  justice, 
the  court  would  be  justified  in  exercising  its  powers,  but  the  foregoing  may 
be  regarded  as  an  outline  of  the  principles  which  govern  this  class  of  cases. 
But,  in  addition  to  the  existence  of  grievances  which  ball  for  this  kind  of 
relief.  It  is  equally  important  that,  before  the  shareholder  is  permitted  in 
his  own  name  to  institute  and  conduct  a  litigation  which  usually  belongs  to 
the  corporation,  he  should  show  to  the  satisfaction  of  the  court  that  he  has 
exhausted  all  the  means  within  his  reach  to  obtain  within  the  corporation  it- 
self the  redress  of  his  grievances,  or  action  in  conformity  to  his  wishes.  He 
mu9t  make  an  earnest,  not  a  simulated,  effort  with  the  managing  body  of  the 
corporation  to  induce  remedial  action  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits  or  has  permitted,  he  must  show,  if 
he  fails  with  the  directors,  that  hq  has  made  an  honest  effort  to  obtain  action 
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by  the  stockholders  as  a  body,  In  the  matter  of  which  he  complains.  And  he 
must  show  a  case,  if  this  is  not  done,  where  it  could  not  be  done,  or  it  was 
not  reasonable  to  require  it" 

In  Corbus  v.  Goldmining  Company,  187  U.  S.  455^63,  23  Sup.  Ct. 
157,  160,  47  L.  Ed.  256,  the  court,  after  quoting  approvingly  the 
above  from  Hawes  v.  Oakland  and  reciting  the  ninety-fourth  equity 
rule,  says: 

"It  must  not  be'  understood  that  a  mere  technical  compliance  with  the 
foregoing  rule  is  sufficient  and  precludes  all  inquiry  as  to  the  right  of  the 
stockholder  to  maintain  a  bill  against  the  corporation.  This  court  will  ex- 
amine the  bill  In  its  entirety  and  determine  whether,  under  all  the  circum- 
stances, the  plaintiff  has  made  such  a  showing  of  wrong  on  the  part  of  the 
corporation  or  its  officers  and  injury  to  himself  as  will  Justify  the  suit 
The  directors  represent  all  the  stockholders,  and  are  presumed  to  act  honestly 
and  according  to  their  best  Judgment  for  the  interests  of  all.  Their  Judgment 
as  to  any  matter  lawfully  confided  to  their  discretion  may  not  lightly  be 
challenged  by  any  stockholder,  or  at  his  instance  submitted  for  review  to  a 
court  of  equity.  The  directors  may  sometimes  properly  waive  a  legal  right 
vested  in  the  corporation  in  the  belief  that  its  best  interests  will  be  promoted 
by  not  insisting  on  such  right.  They  may  regard  the  expense  of  enforcing 
the  right  or  the  furtherance  of  the  general  business  of  the  corporation  in  de- 
termining whether  to  waive  or  insist  upon  the  right  And  a  court  of  equity 
may  not  be  called  upon  at  the  appeal  of  any  single  stockholder  to  compel 
the  directors  or  the  corporation  to  enforce  every  right  which  it  may  possess. 
Irrespective  of  any  considerations.  It  is  not  a  trifling  thing  for  a  stockholder 
to  attempt  to  coerce  the  directors  of  a  corporation  to  an  act  which  their 
Judgment  does  not  approve,  or  to  substitute  his  Judgment  for  theirs.  As  said 
in  Dodge  v.  Woolsey,  18  How.  344,  15  L.  Ed.  401:  *The  circumstances  of 
each  case  must  determine  the  Jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought' " 

If  we  assume  that  under  the  facts  averred  in  the  thirteenth  para- 
graph of  the  bill  given  above  the  complainant  gives  some  reason  for 
not  applying  to  the  managing  directors  of  the  improvement  company 
and  from  setting  forth  with  particularity  his  efforts  to  secure  such 
action  as  he  desires,  yet  we  find  nothing  in  the  bill  to  excuse  him 
from  failure  to  apply  to  the  shareholders.  Counsel  argues  that  com- 
plainant was  excused  from  applying  to  the  shareholders  because  the 
bill  charges  fraud;  but  the  fraud  charges  are  general  and  do  not 
reach  the  shareholders  as  parties  thereto.  If  ^for  no  other  reason, 
it  would  seem  that  the  bill  should  be  dismissed  on  this  ground. 

If  we  pass  by  the  ninety-fourth  equity  rule  we  find  that  the  bill 
is  without  sufficient  equity  to  warrant  relief  to  the  complainant.  This 
want  of  equity  is  particularly  pointed  out  in  the  second,  third,  fourth, 
and  fifth  assignments  of  error,  each  one  of  which  seems  to  be  well 
taken.  There  can  be  no  doubt  that  under  the  chartered  .powers  of 
the  improvement  company  the  assets  acquired  from  the  Macon,  Dub- 
lin •  &  Savannah  Railroad  Company  could  be  lawfully  pledged  and 
sold  as  required  to  meet  the  business  management  or  the  necessities 
of  the  company.  The  improvement  company  did  pledge  the  assets  in 
question  in  the  regular  course  of  business.  The  bill  neither  attacks 
the  pledge  nor  suggests  bad  faith  in  relation  thereto.  Three  years 
after  the  pledge,  and  after  long  standing  default,  the  pledgee,  with 
the  consent  of  the  managers  of  the  improvement  company,  sold  the 
assets  to  pay  the  secured  debt.     The  complaint  is  that  this  sale  was 
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made  without  due  corporate  consent  of  the  pledgor.  The  articles  of 
pledge  granted  to  the  pledgee  the  power  to  sell  on  default  at  public 
or  private  sale,  and,  if  they  had  not  so  provided,  the  sale  as  made,  if 
wrongful,  was  one  that  could  be  validated  by  the  ratification  of  the 
improvement  company.  It  is  not  alleged  that  a  majority  or  even 
a  considerable  minority  of  the  improvement  company's  shareholders 
disapprove.    As  counsel  well  say : 

"This  bill  is  not  brought  to  enjoin  the  consummation  of  any  sale  or  the  car- 
rying out  of  an  alleged  unauthorized  act  It  avers  the  act  complained  of  to 
have  been  compreted,  the  property  delivered,  proceeds  of  sale  received,  and  all 
but  a  small  part  thereof  to  have  been  applied  to  the  payment  of  the  corporate 
debts.  It  is  brought  avowedly  to  set  aside  the  executed  sale,  no  matter  what 
the  board  of  directors  or  any  majority  of  the  stoclLholders,  however  large, 
may  think.  There  is  no  pretense  iu  the  bill  that  the  directors  and  a  great 
majority  of  the  stockholders  do  not  approve  and  ratify  the  sale  and  would 
80  vote  on  a  submission  to  them.  The  bill  practically  charges  that  they  would 
approve.  No  averment  is  made  why  the  stockholders,  other  than  complainants 
or  the  board  of  directors,  should  not  exercise  their  judgment  and  ratify  the 
act  if  they  deem  that  course  wisest  The  act  complained  of  being  one  capable 
of  authorization  by  the  board  or  a  given  majority  of  the  shareholders,  a 
minority  who  would  be  bound  by  such  action,  if  taken,  cannot,  under  the  al- 
legations of  this  bill,  have  the  sale  set  aside." 

See  Foss  v.  Harbottle,  2  Hare,  461-i88;  MacDougal  v.  Gardiner, 
1  L.  R.  Ch.  Div.  13;  Flagg  v.  Manhattan  Railway  Co.  (C.  C.)  10  Fed. 
413 ;  North  American  Land  &  Timber  Co.  v.  Watkins,  109  Fed.  104, 
48  C.  C.  A.  254;  Metcalf  v.  American  School  Furniture  Co.  (C.  C.) 
122  Fed.  115. 

In  MacDougal  v.  Gardiner,  supra,  James,  L.  J.,  said: 

**I  am  of  opinion  that  this  demurrer  ought  to  be  allowed.  I  think  It  Is  of 
the  utmost  importance  in  all  these  companies  that  the  rule  which  is  well 
known  In  this  court  as  the  rule  in  Mozley  v.  Alston,  1  Phil.  Ch.  790,  and  Lord  v. 
Copper,  Miners'  Company,  2  Phil.  Ch.  740,  and  Foss  t.  Harbottle,  should  be  al- 
ways adhered  to ;  that  is  to  say,  that  nothing  connected  with  internal  disputes 
between  the  shareholders  on  behalf  of  himself  and  others,  unless  there  be  some- 
thing illegal,  oppressive,  or  fraudulent,  unless  there  is  something  ultra  vires  on 
the  part  of  the  company  qua  company,  or  on  the  part  of  the  majority  of  the 
company,  so  that  they  are  not  fit  persons  to  determine  it,  but  that  every  litiga- 
tion must  be  in  the  name  of  the  company,  if  the  company  really  desire  it  Be- 
cause there  may  be  a  great  many  wrongs  committed  in  a  company,  there  may  be 
claims  against  directors,  there  may  be  claims  against  oflScers,  there  may  be 
claims  against  debtors,  there  may  be  a  variety  of  things  which  a  company  may 
well  be  entitled  to  complain  of,  but  which,  as  a  matter  of  good  sense,  they  do 
not  thinlE  it  right  to  make  the  subject  of  litigation ;  and  it  is  the  company,  as  a 
company,  which  has  to  determine  whether  it  will  make  anything  that  is 
wrong  to  the  company  a  subject-matter  of  litigation,  or  whether  it  will  take 
steps  Itself  to  prevent  the  wrong  from  being  done." 

And  Mellish,  L.  J.,  said: 

"In  my  opinion,  If  the  thing  complained  of  is  a  thing  which  in  substance  the 
majority  of  the  company  are  entitled  to  do,  or  if  something  has  been  done  ir- 
regularly which  the  majority  of  the  company  are  entitled  to  do  regularly,  or 
if  something  has  been  done  illegally  which  the  majority  of  the  company  are 
entitled  to  do  legally,  there  can  be  no  use  in  having  a  litigation  about  it,  the 
ultimate  end  of  which  is  only  that  a  meeting  has  to  be  called,  and  then  ulti- 
mately the  majority  gets  its  wishes.  Is  it  not  better  that  the  rule  should  be  ad- 
hered to  that,  if  It  is  a  thing  which  the  majority  are  the  masters  of,  the  majority 
in  substance  shall  be  entitled  to  have  their  will  followed?    If  it  is  a  matter  of 
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that  nature,  it  only  comes  to  this :  that  the  majority  afe  the  only  persons  who 
(ran  complain  that  a  thing  which  they  are  entitled  to  do  has  been  done  irregu- 
larly, and  that,  as  I  understand  it  is  what  has  been  decided  by  the  cases  of 
Mozley  t.  Alston  and  Foss  t.  Harbottle.** 

Now,  in  this  case,  it  appears  by  the  record  that  since  the  bill  was 
filed  and  before  the  hearing  in  the  Circuit  Court  at  an  annual  meet- 
ing held  on  February  20,^1905,  after  full  report  and  discussion,  the 
stockholders  of  the  improvement  company  by  a  large  majority  in  num- 
ber and  stock  voted  down  a  motion  to  disapprove  the  sale  complained 
of,  and,  instead,  voted  to  ratify  and  approve  the  same.  The  facts 
asserted  in  the  bill  and  shown  on  the  hearing  do  not  show  fraud 
nor  negligence  and  mismanagement  equivalent  to  fraud,  nor  the 
doing  of  any  act  ultra  vires,  nor  even  any  unwise  or  injurious  act, 
though  as  to  this  last  opinions  may  differ.  The  pledge  was  ^alid, 
the  debt  was  due,  the  pledgee  would  not  renew,  the  pledgor  was 
unable  to  pay,  except  through  an  advantageous  sale  of  the  pledged 
assets,  and  to  secure  and  effectuate  such  sale  the  directors  of  the 
pledgor  company  did  the  best  they  could  under  the  circumstances. 
The  complainant  as  a  minority  stockholder  has  no  just  and  equitable 
ground  of  complaint  nor  any  equitable,  right  to  represent  the  com- 
pany in  a  suit  attacking  the  sale  satisfactory  to  the  majority  and  by 
which  the  company  is  unquestionably  bound. 

In  North  American  Land  &  Timber  Co.  v.  Watkins,  supra,  this 
court    (Shelby,  J.,)  said: 

'*Even  where  the  management  of  the  majority  appears  to  be  unwise  and  in- 
jurious, equil7  will  not  interfere  if  such  management  be  not  dishonest  or  ultra 
vires,  but  will  require  the  complaining  stockholder  to  seek  relief  within  the 
corporation.  When  the  management  is  not  shown  to  be  fraudulent  or  dis- 
honest, and  when  it  is  a  matter  of  opinion  whether  it  is  wise  or  unwise,  ad- 
vantageous or  disadvantageous,  if  the  acts  complained  of  be  intra  vires,  there 
is  no  authority  for  equity  to  interfere,  l^o  do  so  would  be  to  place  the  control 
indirectly  in  the  hands  of  the  minority  whenever  interference  removes  from 
control  the  officers  selected  by  the  majority.  There  is  certainly  no  presump- 
tion that  a  minority  stockholder  is  right,  and  a  majority  stockholder  is  wrong, 
In  opinion  as  to  the  values  and  the  management  of  the  corporate  property." 

We  find  no  equity  in  complainant's  bill.  None  developed  on  the 
hearing.  There  is  no  case  for  an  injunction  to  preserve  the  status 
of  assets. 

The  interlocutory  decree  of  the  Circuit  Court  granting  an  in- 
junction is  reversed,  and  the  cause  is  remanded,  with  instructions  to 
dismiss  the  bill. 


JOHNSON  T.  GEORGIA  LOAN  ft  TRUST  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  6,  1906.    On  Behearhig, 

January  30,  1906.) 

No.  1,497. 

Vendor  and  Pitbchaseb— Subsequent  PxTBOHAflEB  fbom  Vendob— Right  to 
Pbotection. 

To  entitle  a  defendant  to  protection  as  a  bona  fide  purchaser  for  Talue 
and  without  notice  of  lands  which  had  previously  been  conveyed  by  the 
grantor,  he  must  allege  and  prove,  not  only  want  of  notice,  but  also  actual 
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payment  of  the  purchase  money,  Independently  of  the  recitals  In  his  deed, 
which  do  not  constitute  proof  of  such  payment 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Gent  Dig.  Vendor  and  Pur- 
chaser, §  568.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia. 

The  following  is  conceded  to  be  a  substantially  correct  statement  of  the 
case: 

Elizabeth  Johnson,  a  citizen  and  resident  of  the  state  of  New  York,  brought' 
her  bill  in  equity  against  the  Georgia  Loan  &  Trust  Company,  a  Georgia  corpo- 
ration, with  its  principal  domicile  in  Bibb  county,  Ga.,  and  against  B.  G.  Armi- 
stead  and  the  other  appellees,  who  are  citizens  and  residents  of  the  Northern 
district  of  Georgia.  The  purpose  of  the  bill  was:  (1)  To  establish  a  construct- 
ive or  implied  trust  as  against  the  defendant  the  Georgia  Loan  ft  Trust  Com- 
pany relative  to  certain  property,  the  subject-matter  of  the  cause.  Complain- 
ant contended,  and  set  out  facts  sufficient  to  establish  her  contentions,  that  the 
lands  in  question  in  equity  belonged  to  her,  the  legal  title,  however,  being  in 
the  Georgia  Loan  ft  Trust  Company,  who  by  construction  or  implication  was 
complainant's  trustee,  holding  a  mere  naked  legal  title.  Complainant  con- 
tended that  in  equity  she  was  to  be  regarded  as  the  true  owner  of  the  lands, 
although  the  legal  title  was  outstanding  in  the  Georgia  Loan  ft  Trust  Com- 
pany. (2)  Complainant  sought  to  have  her  right  and  equitable  title  to  the 
lands  in  question  set  up  and  established,  as  against  the  defendant  E.  C.  Armi- 
stead,  who  claimed  title  adversely,  and  as  against  the  other  defendants,  who 
were  mere  tenants  of  Armistead  in  possession,  and  to  recover  of  said  defend- 
ants the  actual  possession  of  the  lands. 

Complalnant*s  bill  showed  all  necessary  Jurisdictional  facts.  It  set  up  that 
the  principal  defendant,  E.  C.  Armistead,  and  his  tenants  in  possession,  claimed 
title  to  the  lands  in  question,  the  nature,  character,  and  extent  of  which  claim 
was  unknown  to  complainant;  that  such  claim  was  without  validity,  and  was 
subordinate  to  the  right,  title,  and  claim  of  complainant;  that  the  claim  of 
the  said  Armistead  and  others  was  under  a  common  propositor,  namely,  A.  D. 
Martin.  The  bill  further  averred  that  on  the  2d  day  of  December,  1889,  the 
said  A.  D.  Martin  conveyed  the  lands  in  question  to  the  defendant  the  Georgia 
Loan  ft  Trust  Company  by  deed  duly  executed  and  recorded,  for  a  considera- 
tion of  $6,000;  that  the  Georgia  Loan  ft  Trust  Company  was  the  agent  and 
representative  of  the  said  A.  D.  Martin  for  the  purpose  of  securing  a  loan  of 
money,  and  as  such  agent  and  representative  applied  to  complainant  for  said 
loan ;  that  complainant  paid  over  to  the  Georgia  Loan  ft  Trust  Company,  for 
said  Martin,  in  pursuance  of  the  application  aforesaid,  the  sum  of  $6,000,  the 
consideration  of  the  deed  above  referred  to  from  Martin  to  the  Georgia  Loan 
ft  Trust  Company;  that  the  defendant  the  Georgia  Loan  ft  Trust  Company, 
instead  of  taking  the  deed  to  said  laud  to  complainant  Elizabeth  Johnson,  took 
the  same  directly  to  itself,  as  grantee.  The  bill  alleges  that,  the  money — ^the 
consideration  of  the  deed  aforesaid — having 'been  furnished  by  complainant 
and  the  defendant  the  Georgia  Loan  ft  Trust  Company  having  taken  title  to  the 
lands  in  question  to  itself,  said  Georgia  Loan  ft  Trust  Company  became  and 
was  a  mere  naked  trustee,  holding  said  lands  for  the  benefit  and  on  behalf  of 
complainant  and  should  be  required  to  convey  the  legal  title  to  said  lands  to 
coniplnlnant.  It  appeared  from  the  allegations  of  the  bill  that  the  deed  afore- 
said from  Martin  to  the  Georgia  Loan  &  Trust  Company  was  made  pursuant 
to  an-  act  of  the  Legislature  of  the  state  of  Georgia,  as  codified  In  section  1969 
of  the  Code  of  1882  of  said  state,  the  pertinent  portion  of  which  is  as  follows : 
"Whenever  any  person  in  this  state  conveys  any  real  estate  by  deed  to  secure 
any  debt  to  any  person  loaning  or  advancing  said  vendor  any  money,  or  to  se- 
cure any  other  debt,  and  shall  take  bond  for  title  back  to  said  vendor  upon  the 
payment  of  such  debt  or  debts,  such  conveyance  of  real  property  shall  pass 
the  title  of  said  property  to  the  vendee."  It  was  conceded  (that  is  to  say,  no 
issue  was  made  in  this  regard)  that  under  the  statute  law  of  Georgia  and  the 
decisions  of  the  Supreme  Court  of  the  state  a  deed  of  the  character  indicated 
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conveyed  to  the  vendee  absolute  title  to  the  property,  and  did  not  constitute  a 
mere  lien  thereupon;  that  an  action  of  ejectment  or  other  proper  procedure 
for  recovery  of  the  actual  possession  of  the  property,  could  be  based  upon 
such  a  deed,  just  as  well  as  upon  an  ordinary  warranty  ^eed.  Complainant's 
bill  described  the  property  in  question,  waived  discovery,  and  prayed  specific 
and  general  relief;  and  the  averments  of  the  bill  clearly  showed  that  there 
was  no  adequate  remedy  at  law.  There  was  no  demurrer  or  plea  filed  to  the 
bill  by  either  one  of  the  defendants,  and  no  answers  filed  by  the  Georgia  Loan 
&  Trust  Company  or  W.  B.  Patrick,  and  orders  pro  confesso  were  duly  entered 
in  the  cause  as  to  these  defendants.  The  principal  defendant,  E.  C.  Arml- 
stead,  and  the  defendants  Jep  Perry,  Willis  Whitehead,  and  C.  C.  Brazil,  filed 
answers;  and,  the  complainant  having  in  due  time  filed  her  general  replica- 
tions to  these  several  answers,  the  cause  was  referred  to  the  standing  master 
of  the  court,  and  further  procedure  was  had  as  is  usual  in  such  matters. 

It  is  not  material  to  a  proper  consideration  of  the  cause  upon  this  appeal  to 
summarize  the  answers  of  E.  C.  Armlstead  and  the  other  defendants.  It  is 
only  necessary  to  say  that  the  principal  defendant,  E.  C.  Armistead,  claimed 
title  to  the  lands  involved  in  the  cause  under  the  following  deeds  of  convey- 
ance :  Deed  from  A.  D.  Martin  to  Jesse  White,  dated  26th  day  of  July,  1892 ; 
deed  from  Jesse  White  to  F.  L.  Norville,  dated  20th  day  of  November,  1892 ; 
and  deed  from  F.  L.  Norvllfe  to  E.  C.  Armlstead,  dated  14th  day  of  August 
1803.  It  will  be  observed  that  the  first  of  these  deeds,  namely,  from  A.  D. 
Martin  to  Jesse  White,  is  subsequent  In  date  to  the  deed  upon  which  com- 
plainant relies,  namely,  the  deed  of  the  2d  of  December,  1889,  from  A.  D. 
Martin  to  Georgia  Loan  &  Trust  Company,  which  latter  deed  had  been  duly 
recorded  at  the  time  of  the  alleged  deed  from  A.  D.  Martin  to  Jesse  White. 
Armistead*s  contention  in  this  regard  was  that  the  deed  from  Martin  to  the 
Georgia  Loan  &  Trust  Company  did  not  describe  the  lands  in  question  with 
Ruffloient  accuracy  to  Constitute  notice  to  a  subsequent  grantee  from  Martin. 
While  there  were  attached  to  Armlstead's  answer  copies  of  the  chain  of  deeds 
upon  which  he  relied,  as  a  matter  of  fact  the  alleged  deed  from  Martin  to 
Jesse  White  was  not  put  In  evidence  by  him.  and  the  certificate  to  the  cojiy 
which  was  attached  to  his  answer  was  made  by  the  clerk  of  the  superior 
court  of  Pike  county,  Ga.,  .whereas  the  deed  itself  was  alleged  to  have  l)een 
recorded  where  it  should  have  been  recorded  under  the  laws  of  Georgia, 
namely,  in  the  clerk's  office  of  the  superior  court  of  Jackson  county,  the  county 
in  which  the  lands  were  located.  After  taking  evidence,  considering  the  plead- 
ings and  argument  of  counsel,  the  master  duly  filed  his  report  in  the  cause. 
Although  there  was  no  special  plea  or  demurrer  In  the  case,  certain  questions 
of  law,  some  affecting  the  jurisdiction  of  the  court  were  raised  by  the  de- 
fendants ore  tenus  upon  the  hearing  before  the  master.  Bach  and  all  of  these 
questions  were  determined  by  the  master  In  complainant's  favor.  The  re- 
port of  the  master  in  this  particular  is  quite  elaborate,  and  he  cites  a  number 
of  authorities  In  support  thereof.  The  master-  also  determined  all  questions 
of  fact  raised  by  the  pleadings  in  complainant's  favor,  among  other  things 
deciding  that  the  defendant  the  Georgia  Loan  &  Trust  Company  was  a  naked 
trustee  for  complainant;  that  complainant  adwmced  the  purchase  money  for 
the  property,  which  was  paid  over  to  Martin,  and  which  furnished  the  consid- 
eration for  the  deed  of  December  2,  1880,  from  Martin  to  the  Georgia  Loan  ds 
Trust  Company;  that  in  equity  the  complainant,  Elizabeth  Johnson,  was  the 
true  owner  of  the  land,  so  far  as  the  Georgia  Loan  &  Trust  Company  was 
concerned,  or  any  other  person  or  persons  having  notice,  actual  or  constructive, 
of  the  deed  from  Martin  to  the  Georgia  Loan  &  Trust  Company,  and  whose 
claims  or  rights  were  acquired  from  Martin  subsequent  to  the  execution  of 
said  deed;  that  the  constructive  or  implied  trust  Insisted  upon  by  complainant 
should  be  decreed ;  that  the  cause  was  cognizable  In  equity,  and  by  the  Circuit 
Court  of  the  United  States,  etc  Among  other  things,  the  master  found  that 
E.  C.  Armlstead  claimed  title  to  the  property  under  A.  D.  Martin,  by  virtue 
of  a  chain  of  deeds  from  Martin  down  to  the  said  Armistead,  the  first  of 
which  was  executed  by  the  said  Martin  subsequent  to  the  execution  of  the 
deed  by  him  of  December  2,  1889,  to  the  Georgia  Loan  &  Trust  Company, 
Quder  which  complainant  claimed;  but  he  assumed  as  a  fact  that  in  the  ab- 
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sence  of  evidence  to  the  contrary  (and  there  was  no  evidence  on  the  subject) 
the  consideration  expressed  in  the  deeds  under  which  Armistead  claimed  was 
actually  paid  for  the  land.  The  result  of  the  master's  entire  report  and  find- 
ings was  adverse  to  complainant ;  for  that  the  master  found  that  Armlstead's 
title,  although  based  upon  a  Junior  deed  from  A.  D.  Martin,  had  prioritr  to 
the  title  or  right  of  complainant,  in  that  the  said  Armistead  was  a  bona  fide 
purchaser  without  notice,  actual  or  constructive,  of  the  previous  deed  from  i, 
D.  Martin  to  the  Georgia  Loan  &  Trust  Company.  The  complainant  presented 
to  the  master  her  exceptions  of  fact  and  of  law  to  his  findings  and  report 
which  exceptions  were  overruled,  and  were  duly  filed  as  a  part  of  the  record 
In  the  cause.  Upon  consideration  of  said  exceptions,  the  Circuit  Court  over- 
ruled each  and  all  of  the  exceptions  and  confirmed  the  report  and  findings  or 
the  master  in  toto,  and  thereafter  entered  up  a  final  decree  In  the  cause 
accordingly. 

J.  L.  Anderson,  for  appellant 
George  Westmorland,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PARDEE,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

There  is  evidence  in  the  record,  pointed  out  in  the  briefs  of  ap- 
pellant, tending  very  strongly  to  show  that  Armistead  had  actual 
notice  of  the  conveyance  under  which  appellant  claims,  and  a  very 
strong  argument  is  presented  to  show  that  he  was  charged  with  con- 
structive notice;  but  on  both  propositions  the  master  and  the  Circuit 
Court  found  in  Armistead's  favor.  If  the  fact  that  Armistead  was  a 
purchaser  without  actual  or  constructive  notice  gave  him  title  to  the 
lands  in  controversy  as  against  the  prior  conveyance  to  the  Georgia 
Loan  &  Trust  Company,  we  should,  under  the  evidence  and  the  per- 
haps misleading  mistake  in  the  description  in  the  deed,  feel  con- 
cluded from  going  into  the  matter.  But  the  absence  of  notice  wil! 
not  alone  protect  Armistead  as  a  purchaser.  He  must  be  a  bona 
fide  purchaser  for  value.  In  his  answer  he  says  that  Jep  White  bought 
the  land  of  Martin  for  the  price  of  $20  per  acre,  allowed  as  a  credit 
on  a  note  held  by  White  against  Martin,  and  entered  in  his  own  right, 
having  bought  said  land  bona  fide,  for  full  value,  without  notice,  etc., 
and  that  Jesse  White  sold  the  land  to  Norville  for  full  value  bona 
fide  and  executed  deed  therefor,  and  that  Norville  bought  said  land 
bona  fide,  for  full  value,  in  the  utmost  good  faith,  etc.,  and  that  he 
(Armistead)  bought  the  land  from  Norville  in  the  utmost  good 
faith,  bona  fide,  and  for  full  value.  Nowhere  in  his  answer  does 
Armistead  aver  that  either  he  or  White  or  Norville  ever  paid  any 
actual  price  or  consideration  in  any  of  the  several  alleged  purchases. 
He  attaches  to  his  answer  certified  copies  of  a  warranty  deed  from 
Martin  to  White,  reciting  a  consideration  paid  of  $1,500,  and  a  "quit- 
claim and  forever  defend"  deed  from  Norville  to  Armistead,  reciting 
a  consideration  of  $1,500.  The  record  does  not  show  that  on  the 
hearing  before  the  master  the  above-mentioned  deeds  were  offered 
in  evidence,  but  the  appellees'  counsel  claims  that  copies  of  the  deeds 
attached  to  the  answer  were  by  agreement  used  in  lieu  of  originals, 
and  the  master  in  his  report  treats  the  said  copies  as  in  evidence. 
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If  tlie  said  copies  were  duly  oflfercd  in  evidence  or  were  put  in  by 
agreement,  no  effort  was  made  or  evidence  offered  to  supplement  them 
with  proof  as  to  any  actual  pa3mient  of  any  consideration.  In  his 
findings  of  facts,  the  master  says  that  "in  the  absence  of  evidence  to 
the  contrary  it  is  assumed  that  the  consideration  expressed  in  the 
deeds  was  actually  paid  for  the  land,"  evidently  considering  that  the 
recitals  in  the  deeds  imported  full,  proof.  In  his  third  conclusion  of 
law  the  master  finds  that  the  defendant  Armistead  is  a  bona  fide 
purchaser,  for  a  valuable  consideration,  without  notice,  etc. 

In  Boone  v.  Chiles,  10  Pet.  177,  211,  9  L.  Ed.  388,  an  elaborately 
argued  and  considered  case,  it  was  held  that  a  bona  fide  purchaser  will 
not  be  protected  on  mere  averment  or  allegation.  "The  answer  setting 
it  up  is  no  evidence  against  the  plaintiff,  who  is  not  bound  to  contradict 
or  rebut  it.  [Simon  v.  Hart]  14  Johns.  63,  74;  [Payne  y.  Coles]  1 
Munf.  396,  397;  [Clason  v.  Morris]  10  Johns.  544,  548;  [Leeds  v.  Ins. 
Co.]  2  Wheat.  383  [4  L.  Ed.  266] ;  [Lenox  v.  Prout]  3  Wheat.  527  [4 
U  Ed.  449] ;  [Hughes  v.  Blake]  6  Wheat.  468  [5  L.  Ed.  303] ;  [Smith 
V.  Bruch]  1  Johns.  Ch.  461.  It  must  be  established  affirmatively  by  the 
defendant,  independently  of  his  oath.  [James  v.  McKernon]  6  Johns. 
559;  [Green  v.  Hart]  1  Johns,  590;  [Skinner  v.  White]  17  Johns.  367; 
[Anderson  v.  Roberts]  18  Johns.  532  [9  Am.  Dec  235] ;  [Hart  v.  Ten 
Eyck]  2  Johns.  Ch.  87,  90 ;  4  Bro.  C.  C.  75 ;  Amb.  589 ;  4  Ves.  404,  587 ; 
[Huntingdon  v.  NicoU]  3  Johns.  583.  In  setting  it  up  by  plea  or  answer, 
it  must  state  the  deed  of  purchase,  the  date,  parties,  and  contents  briefly ; 
that  the  vendor  was  seized  in  fee  and  in  possession;  the  considera- 
tion must  be  stated,  with  a  distinct  averment  that  it  was  bona  fide 
and  truly  paid,  independently  of  the  recital  in  the  deed.  Notice  must 
be  denied,  previous  to  and  down  to  the  time  of  paying  the  money 
and  the  delivery  of  the  deed;  and,  if  notice  is  specially  charged,  the 
denial  must  be,  of  all  circumstances,  referred  to,  from  which  notice 
can  be  inferred;  and  the  answer  or  plea  show  how  the  grantor 
acquired  title.  Sugden,  766,  770;  1  Atk.  384;  3  P.  Wms.  2801,  243, 
307 ;  Ambl.  421 ;  2  Atk.  230 ;  [ Wormley  v.  Wormley]  8  Wheat.  449 
[5  L.  Ed.  651] ;  [Potter  v.  Gardner]  12  Wheat.  502  [6  L.  Ed.  706] ; 
[Potter  V.  Gardner]  5  Pet.  718  [8  L.  Ed.  285] ;  [Jewett  v.  Palmer] 
7  Johns.  Ch.  67  [11  Am.  Dec.  401].  The  title  purchased  must  be 
apparently  perfect,  good  at  law,  a  vested  estate  in  fee  simple.  [Wil- 
son V.  Mason]  1  Cranch,  100  [2  L.  Ed.  29] ;  [Lambert  v.  Paine]  3 
Cranch,  133,  135  [2  L.  Ed.  377] ;  [Hurst  v.  McNeill]  1  Wash.  C.  C. 
75  [Fed.  Cas.  No.  6,936].  It  must  be  by  a  regular  conveyance;  for 
the  purchaser  of  an  equitable  title  holds  it  subject  to  the  equities 
upon  it  in  the  hands  of  the  vendor,  and  has  no  better  standing  in  a 
court  of  equity.  [Shirras  v.  Caig]  7  Cranch,  48  [3  L.  Ed.  260] ; 
[Vattier  v.  Hinde]  7  Pet.  271  [8  L.  Ed.  675] ;  Sugden,  722.  Such  is 
the  case  which  m\ist  be  stated  to  give  a  defendant  the  benefit  of  an 
answer  or  plea  of  an  innocent  purchaser  without  notice.  The  case 
stated  must  be  made  out.  Evidence  will  not  be  permitted  to  be  given 
of  any  other  matter  not  set  out  [Vattier  v.  Hinde]  7  Pet  271  [8  L. 
Ed.  676]/' 
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Boone  v.  Chiles  has  been  cited,  approved,  followed,  and  distin- 
guished in  a  long  line  of  cases  running  through  federal  and  state 
Reports  to  the  present  time  (volume  3,  Rose's  Notes,  559  et  seq.),  and 
the  ruling  above  quoted  has  been  particularly  followed.  Id.  562. 
Some  of  the  cases  are  directly  in  point. 
In  Smith  v.  Orton,  131  U.  S.  Append.  Ixxviii,  it  was  held: 
**But,  secondly,  the  rule  which  affords  protection  to  a  bona  flde  purchaser 
without  notice  has  no  application  to  this  case.  To  bring  the  defense  within 
it,  it  must  be  averred  in  the  plea  or  answer,  and  proved,  that  the  conveyance 
was  by  deed,  that  the  vendor  was  seized  of  the  legal  title,  and  that  all  the 
purchase  money  was  paid  and  paid  before  notice.  There  must  not  only  be  a 
distinct  denial  of  notice  before  the  purchase,  but  a  denial  of  notice  before 
payment  Even  if  the  purchase  money  has  been  secured  to  be  paid,  yet  if  it 
be  not  in  fact  paid  before  notice,  the  plea  of  purchase  for  a  valuable  consider- 
ation will  be  overruled.  Jewett  v.  Palmer,  7  Johns.  Ch.  t>5,  11  Am.  Dec.  401 ; 
Vattler  v.  Hinde.  7  Pet  252,  271.  8  L.  Ed.  675 ;  Boone  v.  Chiles,  10  Pet  177.  211, 
9  L.  Ed.  388;  Story,  Eq.  PI.  §S  805,  806." 

In  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  437,  12  Sup.  Ct. 
239,  35  L.  Ed.  1063,  it  was  held  that  the  recitals  in  deeds  cannot  be 
relied  upon  as  proof  of  the  payment  of  purchase  money,  citing  Boone 
V.  Chiles,  and  numerous  other  cases.  In  United  States  v.  California, 
etc.,  Land  Co.,  148  U.  S.  41,  13  Sup.  Ct.  458,  37  L.  Ed.  354,  again 
Boone  v.  Chiles  is  approved.  In  Secombe  v.  Campbell  (C.  C.)  2 
Fed.  358,  the  plea  of  innocent  purchaser  was  held  bad  for  not  set- 
ting forth  the  amount  of  the  consideration.  In  Morse  v.  Godfrey, 
3  Story,  364,  Fed.  Cas.  No.  9,856,  it  was  held  "that  a  transfer  of 
property  to  secure  an  old  debt  will  not  make  a  party  a  bona  fide  pur- 
chaser." In  Curts  V.  Cisna,  7  Biss.  265,  Fed.  Cas.  No.  3,507,  it  was 
held  "that  a  purchaser  under  a  contract  for  a  deed  is  not  protected 
as  a  bona  fide  purchaser."  In  Nickerson  v.  Meacham  (C.  C.)  14  Fed. 
884,  Lakin  v.  Sierra  Buttes  Gold  Mining  Co.  (C.  C.)  25  Fed.  342, 
and  Davis  v.  Ward,  109  Cal.  189,  41  Pac.  1010,  50  Am*.  St.  Rep.  29, 
it  was  held  that  actual  payment  before  notice  must  be  shown.  In 
Watkins  v.  Edwards,  23  Tex.  447,  it  was  held  that  proof  of  the  pay- 
ment of  purchase  money  apart  from  the  acknowledgment  in  deed  must 
be  made.  See,  also.  Brown  v.  Welch,  18  111.  346,  68  Am.  Dec.  549 ; 
Richards  v.  Snyder,  11  Or.  610,  6  Pac.  186. 

As  Armistead  failed  to  aver  the  payment  of  the  purchase  money 
within  the  rule  laid  down  in  Boone  v.  Chiles,  and  as  he  failed  to 
prove  such  payment  under  any  of  the  deeds  relied  on  by  him,  he 
cannot  be  held  to  be  an  innocent  purchaser  for  value  in  bar  of  ap- 
pellant's equities,  although  he  may  have  had  no  notice,  actual  or  con- 
structive, of  the  prior  deed  to  the  Georgia  Loan  &  Trust  Company. 

J.  J.  Perry,  claimant  of  40  acres  of  the  land  in  controversy,  in  an 
unsigned  and  unsworn  answer,  pleads  a  purchase  from  Armistead, 
"in  the  utmost  good  faith,  bona  fide,  and  paid  full  value  for  it  with- 
out notice  of  any  equity  or  claim  of  complainant  or  the  Georgia  Loan 
&  Trust  Company,"  etc. ;  but  he  makes  no  proof  to  support  his  answer. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  decree  for  the  complainant  below,  ap- 
pellant here,  substantially  .as  prayed  for  in  the  bill,  and  against  sdl 
the  appellees  in  this  appeal. 
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On  Rehearing. 

PER  CURIAM.  On  the  showing  made  in  this  court  by  E.  C.  Armi- 
stead,  appellee,  it  is  ordered  that  our  former  decree  herein  rendered 
December  .5,  1905,  be  and  the  same  is  amended  so  as  to  read  as  fol- 
lows: The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  with  instructions  to  decree  for  the  complainant  below,  ap- 
pellant here,  substantially  as  prayed  for  in  the  bill  and  against  all  the 
appellees  in  this  appeal,  unless  upon  due  cause  contradictorily  shown 
the  Circuit  Court  shall  consider  that  equity  requires  a  reopening  of 
the  reference  and  a  recommittal  to  the  master  for  further  evidence 
and  report    All  the  costs  of  this  court  to  be  paid  by  the  appellee. 


DBNVEE  CITY  TRAMWAY  CO.  v.  NORTON  et  aL 

SAME  V.  FRENCH  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  13,  1905.) 

Nos.  2,140,  2,141. 

1.  TbiaI/— Consolidation  op  Suits. 

Where  separate  actions  are  brought  by  separate  plaintiffs  against  the 
same  defendants,  pending  In  the  same  court,  for  personal  injuries  sus- 
tained In  the  same  accident,  depending  upon  the  same  evidence,  with  the 
only  difference  in  the  extent  of  the  injuries  to  the  respective  plaintiffs,  the 
causes,  under  section  921,  Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901,  p.  685],  are 
properly  consolidated  for  trial. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trial,  S  3.] 

2.  COUBTS— JUBISDICTIONAL  AMOUNT. 

Under  the  Judiciary  act  the  amount  in  dispute  or  matter  in  controversy, 
determining  the  Jurisdiction  of  the  court  Is  the  amount  demanded  In  the 
petition  in  good  faith,  and  not  the  amount  ultimately  recovered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  13,  Cent  Dig.  Courts.  §§  890-897. 

Jurisdiction  of  federal  courts  as  determined  by  the  amount  in  controver- 
sy, see  notes  to  Auer  v.  Ix)mbard,  19  C  C.  A.  75;  Tennent-Strlbllng  Shoe 
Co.  V.  Roper,  36  C.  C.  A.  459.] 

8.  Appeal — ^Review — Joint  Action  Against  Two  Defendants. 

In  a  Joint  action  against  a  street  car  company  and  an  omnibus  company 
for  personal  injuries  to  a  passenger,  resulting  from  a  collision  at  a 
street  crossing,  tried  to  a  Jury,  with  a  verdict  of  not  guilty  as  to  the  omni- 
bus company  and  guilty  as  to  the  street  car  company,  on  writ  of  error  sued 
out  only  by  the  street  car  company,  no  error  committed  by  the  trial  court 
in  favor  of  the  omnibus  company  can  avail  the  plaintiff  In  error,  except 
in  so  far  as  It  may  have  prejudiced  the  defense  of  the  plaintiff  In  error 
in  showing  that  the  Injury  resulted  from  the  negligence  of  the  omnibus 
company  without  the  concurring  negligence  of  the  plaintiff  in  error. 

4.  Street  Railroads — Vehicles — ^Relative  Rights. 

While  street  cars  and  drivers  of  vehicles,  equestrians,  and  pedestrians, 
as  a  general  rule,  have  concurrent  rights  to  occupy  the  public  street  cross- 
ings In  a  city,  the  right  of  the  railroad  at  such  point  Is  superior,  in  the 
sense  that  it  Is  preferential,  as  to  the  right    of  way. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
1193.1 
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5.  Same — Neouoence  of  Moiobman. 

Facts  reviewed  as  to  whether  or  not  the  motormau  was  guilty  of  negli- 
gence in  approaching  a  street  crossing,  and  held  to  be  a  question  for  the 
Jury. 

[Ed.  Note.— For  cases  in  point,  see  voL  44,  Cent  Dig.  Street  Railroads, 
S9  251,  253.] 

6.  Same — Sounding  of  Gong  on  Cab  Pubsuant  to  City  Obdinancx. 

Where  a  city  ordinance  requires  the  motorman  of  a  street  car  on  ap- 
proaching a  street  crossing  to  sound  a  gong  within  60  feet  of  the  cross- 
ing, and  the  evidence  tends  to  show  that  the  gong  was  not  so  sounded, 
but  that  the  driver  of  the  coach  approaching  the  crossing  in  fact  saw  the 
car  more  than  60  feet  from  the  crossing,  held,  that  the  court  erred  in  its 
charge  in  directing  particular  attention  to  the  failure  to  give  the  sig- 
nal as  required  by  ordinance. 

7.  Witnesses — Instbuction — Intebebt  of  Plaintxtf. 

Where  the  plaintiff  in  an  action  for  damages  on  account  of  personal  in- 
juries testified  to  material  facts  respecting  the  character  and  extent  of 
such  injuries,  and  especially  in  contradiction  of  other  witnesses,  held, 
that  the  defendant  was  entitled  to  an  instruction  to  the  effect  that  while 
under  the  statute  the  plaintiff  is  permitted  to  testify  in  her  own  behalf, 
yet  in  considering  such  evidence  the  jury  may  take  into  consideration  the 
fact  that  she  is  directly  interested  in  the  result  of  the  suit  Held,  further, 
that  the  duty  to  so  charge  is  not  met  by  a  general  instruction  to  the  effect 
that  the  Jury  are  the  Judges  of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  the  testimony  of  each. 

[Ed.  Note.^For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trial,  SS  400,  493.] 

&  Same — Contbibutobt  Neougencb  of  Plaintiff. 

While  the  court  does  not  assent  to  the  proposition  that  In  all  given 
cases  contributory  negligence  may  not  be  attributed  to  a  person  riding  in 
a  vehicle  with  a  driver,  not  the  passenger's  servant,  yet,  where  the  passen- 
ger is  riding  in  a  coach,  the  driver  not  being  her  servant  or  under  her  con- 
trol, on  a  seat  several  feet  from  the  driver  and  at  an  elevation  of  seven 
feet  from  the  ground,  held,  that  contributory  negligence  is  not  attributable 
to  her  for  either  failing  to  warn  the  driver  of  danger,  or  in  not  leaping 
from  the  coach  under  the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37,  Cent  Dig.  Negligence,  SS 
142,  143.] 

8.  Damages — ^Pebsonal  Injubies — ^Pebsonal  Examination  of  Plaintiff. 

In  the  federal  Jurisdiction,  in  an  action  for  personal  injuries,  in  the 
absence  of  some  enabling  statute  of  the  state,  the  plaintiff  cannot,  by 
order  of  court,  be  required  to  submit  to  a  personal  examination  by  a  sur- 
geon. All  the  right  the  defendant  in  such  instance  has  is  to  make  re- 
quest upon  the  plaintiff  to  consent  to  such  examination,  and  in  case  of 
refusal  the  defendant  should  be  permitted  to  disclose  such  refusal  on 
the  trial,  and  comment  thereon  to  the  Jury,  to  the  plaintiff's  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  voL  13,  Cent  Dig.  Courts,  S  924.] 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Albert  Smith  (Charles  J.  Hughes,  Jr.,  and  Gerald  Hughes  on  the 
brief),  for  plaintiff  in  error. 

Horace  N.  Hawkins  (Baldrige  &  De  Bord,  and  Edmund  F.  Rich- 
ardson, on  the  brief),  for  defendants  in  error,  Norton  and  French. 

William  P.  Malburn  (Charles  S.  Thomas  and  W.  H.  Bryant  on  the 
brief),  for  defendant  in  error,  Denver  Omnibus  &  Cab  Company. 


Digitized  by 


Google 


DENVER  CITY  TRAMWAY  CO.  V.  NORTON.  601 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  an4  GARLAND, 
District  Judges. 

PHILIPS,  District  Judge.  On  the  30th  day  of  July,  1902,  the  de- 
fendant in  error  Anna  C.  Norton,  a  citizen  of  the  state  of  Nebraska, 
and  the  defendant  in  error  Mary  B.  French,  a  citizen  of  the  state  of 
Texas,  were  visiting  in  the  city  of  Denver,  Colo.  In  connection  with 
a  number  of  other  persons,  they  hired  of  the  Denver  Omnibus  & 
Cab  Company,  a  tallyho  coach,  and  rode  out  in  the  nighttime  to  a 
suburban  hotel  or  resort,  where  they  attended  an  entertainment.  On 
returning  to  the  city  about  11:30  p.  m.,  the  said  coach  approaching 
on  Logan  avenue,  at  its  intersection  with  Alameda  street,  was  struck 
by  a  street  car  of  the  Denver  City  Tramway  Company  running  on 
said  Alameda  street,  whereby  the  coach  was  overturned  and  the  said 
defendants  in  error  received  personal  injuries.  They  brought  sepa- 
rate actions,  jointly  against  the  two  said  companies,  for  damages. 
Over  the  objection  of  the  plaintiff  in  error  the  two  causes  of  action 
were  consolidated  by  order  of  court  for  the  purposes  of  trial.  On 
trial  to  a  jury,  the  jury  returned  a  verdict  in  favor  of  the  defendant  the 
Denver  (Dmnibus  &  Cab  Company,  and  separate  verdicts  against  the 
Denver  City  Tramway  Company,  assessing  the  damages  in  favor 
of  the  defendant  in  error  Anna  C.  Norton  in  the  sum  of  $1,200,  and 
in  favor  of  the  defendant  in  error  Mary  B.  French  in  the  sum  of 
$2,500.  To  reverse  these  judgments  the  said  tramway  company  prose- 
cuted writs  of  error  to  this  court,  citing  the  defendants  in  error  and 
said  omnibus  iaind  cab  company.  There  are  a  large  number  of  as- 
signments of  error  on  this  record,  but  we  will  discuss  only  such  of 
them  as  we  deem  material. 

Complaint  is  made  of  the  action  of  the  court  in  directing  a  consoli- 
dation of  the  two  cases  for  trial.  The  two  actions  grew  out  of  the 
same  accident,  with  the  same  defenses,  and  depended  on  the  same 
evidence.  The  only  difference  being  in  the  matter  of  damages  de- 
pendent upon  the  extent  of  the  injury  sustained  by  the  respective 
plaintiffs.  Such  a  consolidation  was  clearly  within  the  judicial  dis- 
cretion reposed  in  the  court  by  section  921,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St.  1901,  p.  685].  The  incidents  of  the  trial  disclose  no  foun- 
dation for  the  contention  that  the  trial  of  the  two  cases  to  the  same 
jury  operated  injuriously  to  either  party. 

Error  is  assigned  to  the  alleged  action  of  the  court,  in  impaneling 
the  jury,  in  not  allowing  the  defendant  tramway  company  more  than 
three  peremptory  challenges.  This  assignment  must  fail,  for  the  rea- 
son that  the  bill  of  exceptions  does  not  show  what  in  fact  was  the 
action  of  the  court  in  this  particular,  or  that  any  exception  thereto 
was  saved. 

It  is  also  assigned  for  error  that  the  court  did  not  dismiss  the  action 
in  the  case  of  the  defendant  in  error  Anna  C.  Norton,  on  the  ground 
that  the  amount  really  in  controversy  did  not  exceed  the  sum  of 
$2,000,  exclusive  of  interest  and  costs.  The  amount  of  damages 
sued  for  was  $10,000.  Under  the  judiciary  act  the  amount  in  dispute 
or  matter  in  controversy  which  determines  the  jurisdiction  of  the 
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Circuit  court  in  suits  for  the  recovery  of  money  is  the  amount  de- 
manded by  the  plaintiff  in  the  petition  in  good  faith,  and  not  the 
amount  ultimately  recdvered.  Peeler  v.  Latiirop  48  Fed.  780,  1  C. 
C.  A.  93 ;  Ung  Lung  Chung  et  al.  v.  Holmes  (C.  C.)  98  Fed.  323.  We 
cannot  say,  on  this  record,  that  the  amount  demanded  by  the  plain- 
tiff below  was  not  in  good  faith.  This  must  be  so,  where,  had  the 
jury  rendered  a  verdict  on  the  evidence  for  a  sum  exceeding  $2,000, 
it  could  not  be  said  there  was  not  some  evidence  to  support  the  verdict, 
although  in  the  judgment  of  the  court  the  sum  found  b>  the  jury 
might  be  excessive. 

As  the  verdict  of  the  jury  was  in  favor  of  the  Denver  Omnibus  & 
Cab  Company,  and  the  defendants  in  error  did  not  sue  out  any  writ 
of  error  thereon,  the  judgment  in  its  favor  is  not  here  for  review. 
Only  in  so  far  as  any  misdirection  of  the  court  in  respect  of  the  lia- 
bility of  the  omnibus  company  for  the  injury  in  question  may  relate 
to  and  affect  the  responsibility  of  the  tramway  company,  is  it  im- 
portant to  consider  the  contribution  of  the  driver  of  the  coach  to  the 
accident.  The  two  companies  being  sued  as  joint  tort-feasors,  if  the 
negligence  of  each  contributed  thereto,  they  are  jointly  and  severally 
liable  for  the  damages.  And  as,  in  the  absence  of  any  statute  chan- 
ging the  rule,  there  could  be  neither  any  apportionment  nor  contri- 
bution among  the  wrongdoers  of  the  damages,  the  tramway  com- 
pany is  not  entitled  to  a  reversal  of  the  judgment  on  account  of  any 
error  committed  by  the  court  in  favor  of  the  omnibus  company,  al- 
though it  might  appear  that  such  ruling  tended  unduly  to  prejudice 
the  defense  of  the  tramway  company. 

It  must  be  conceded,  we  think,  that  there  was  a  failure  in  the  court's 
charge  to  direct  the  attention  of  the  jury  to  some  most  inculpatory 
acts  of  negligent  omissions  of  duty  on  the  part  of  the  driver  of  the 
tallyho  coach.  A  careful  reading  of  his  testimony  tends  to  show  that 
he  entertained  the  idea  that  the  sounding  of  the  bugle,  by  the  bugler 
on  the  coach,  on  its  approach  in  the  block  next  to  the  intersection  of 
Logan  and  Alameda  streets,  was  a  sufficient  warning  to  any  street 
car  that  might  be  approaching  said  crossing  of  the  coming  of  the 
coach ;  and  that  the  duty  was  thereby  laid  upon  the  motorman  of  the 
street  car  to  heed  the  approach  of  the  coach,  and  to  see  to  it  that  no 
collision  occurred,  even  if  it  necessitated  the  stopping  of  the  car  to  give 
the  coach  the  right  of  way,  notwithstanding  the  fact,  as  his  evidence- 
tends  to  show,  he  knew  that  his  view  for  a  considerable  distance  up 
Alameda  street  would  be  interrupted  by  a  building  near  the  comer 
of  the  two  streets.  When  interrogated  by  counsel  as  to  whether  oi* 
not  he  stopped  his  coach,  or  got  down  himself  or  sent  forward  the 
bugler  to  reconnoiter  to  see  if  the  way  was  safe,  or  whether  he  had 
any  directions  from  the  omnibus  company  in  regard  to  crossing  the 
car  tracks,  his  answer  was,  "When  you  have  a  bugler  they  are  sup- 
posed to  blow  the  danger  signal."  And  further  on  he  said  that  he 
supposed  the  car  would  stop.  The  clear  intendment  is  that  he  under- 
stood that  in  blowing  the  bugle  he  had  performed  his  duty,  so  as  to 
put  the  motorman  on  the  defensive,  and  that  he  had  a  right  to  go 
heedlessly  ahead  onto  the  crossing,  without  more.    The  charge  of  tiit 
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court  in  this  aspect  of  the  case  did  not  contradict  clearly  the  notion 
of  the  driver.  As  if  defining  the  sole  duty  of  the  coachman  in  this 
respect,  the  charge  was: 

If  he  "approached  the  place  of  the  accident  in  a  careful  manner,  slackening 
the  speed  of  the  horses  and  blowing  the  customary  notes  of  warning  on  the 
horn,  and  when  the  horses  were  on  the  track  the  driver  acted  in  the  most 
careful  manner  possible  under  the  circumstances — ^and  when  I  refer  to  cir- 
cumstances here,  I  refer  to  the  condition  of  the  street,  the  distance  from  the 
street  to  the  car  track — ^you  cannot  hold  the  defendant  the  Denver  Omnibus 
A  Gab  Ck>mpany  liable  for  injuries  received  by  its  passengers  in  the  accident. 
In  other  words,  if  the  driver  of  the  coach  was  a  person  of  competent  sl^ill,  and 
in  every  respect  qualified  and  suitably  prepared  for  the  business  in  which  he 
was  engaged  (and  I  think  the  evidence  in  this  case  shows  that  he  was),  and 
the  accident  in  which  his  coach  was  overturned  was  not  occasioned  by  any 
fault  or  want  of  skill  on  his  part,  but  by  the  n^ligence  of  the  other  defendant, 
then  the  defendant  the  Denver  Omnibus  &  Cab  Company  would  not  be  liable 
for  injuries  sustained  by  a  passenger.  The  car  company,  however,  would  be 
liable,  if  you  find  from  the  evidence  the  injury  resulted  from  the  failure  of 
the  motorman  in  charge  of  the  car  to  exercise  ordinary  or  reasonable  care  in 
the  management  of  the  car." 

The  minds  of  the  jury  were  not  specifically  directed  to  the  exercise 
of  that  vigilance  and  caution  which  the  law  imposed  upon  the  driver 
in  entering  upon  the  railroad  track.  The  law  laid  upon  him,  as  the 
driver  of  a  coach  bearing  passengers  for  hire,  a  high  degree  of 
care  and  circumspection  to  safeguard  them  from  accidents.  This 
is  so  much  so  that,  where  an  accident  occurs  to  the  passenger  during 
the  carriage,  the  law  makes  it  prima  facie  evidence  of  liability  on  the 
part  of  the  carrier,  and  the  burden  of  proof  then  shifts  to  the  carrier 
to  show  the  absence  of  negligence.  Knowing,  as  the  driver  did,  that 
his  view  up  Alameda  street  was  obstructed  by  the  building  on  the 
corner;  knowing,  as  he  did,  that  he  was  handling  4  horses,  drawing 
a  coach  filled  with  17  people,  extending  over  30  feet  along  the  street ; 
and  knowing,  as  he  claims  in  his  testimony,  that  on  account  of  a  ditch 
near  the  side  of  the  street  it^would  be  impracticable  for  him  to  turn 
his  horses  up  or  down  Alameda  street  upon  the  sudden  approach  of  a 
street  car — it  was  his  plain  duty  to  have  approached  that  crossing  in 
the  exercise  of  the  utmost  Vigilance  and  cautiousness.  While  the 
general  rule  in  respect  of  the  driver  of  a  vehicle  in  approaching  a  rail- 
road crossing,  a  known  place  of  danger,  to  stop  and  listen  where  his 
view  is  cut  off,  may  not  generally  apply  to  the  use  of  such  crossings 
in  a  city,  yet,  under  the  circumstances  of  this  case,  it  was  the  driver's 
imperative  duty,  where,  as  his  evidence  tends  to  show,  the  heads  of 
the  lead  horses  would  almost  reach  the  railroad  track  before  the  car 
came  into  full  view  from  his  seat,  to  at  least  so  slacken  the  speed 
and  so  slowly  approach  it  that  with  his  horses  well  in  hand  he  could 
at  once  bring  them  to  a  standstill  or  turn  them,  in  the  event  of  the  ap- 
proach of  a  street  car.  On  the  contrary,  his  evidence  is  that  he  did 
not  slacken  the  speed  of  the  horses,  but  went  in  a  jogging  trot  onto 
the  track,  so  that  it  was  impossible  to  have  stopped  liie  vehicle  readily 
on  the  approach  of  the  car.  If  he  judged  for  himself  that  he  could 
clear  the  track  before  the  car  reached  him,  and  that  was  a  reasonable 
judgment,  how  can  the  motorman  be  condemned  if  he,  viewing  the 
same  situation,  reached  the  same  conclusion? 


Digitized  by 


Google 


604  141  FEDERAL  REPORTER. 

The  plaintiffs  themselves  testified  that  they  saw  the  car  at  least  a 
half  a  block  down  Alameda  street  as  it  approached.  As  they  sat  on 
the  rear  seat  of  the  long  coach,  from  his  position  the  driver,  had  he 
eagerly  looked,  as  he  was  required  to  do,  should  have  seen  the  car 
earlier,  and  necessarily  before  the  lead  horses  reached  the  car  track.  If, 
then,  he  calculated  that  he  could  beat  the  car  across  the  point  of  in- 
tersection and  lost  the  race,  he  was  nevertheless  responsible  to  his 
passengers  for  his  mis  judgment.  And  it  would  have  been  for  the 
jury  to  say,  under  proper  instructions  from  the  court  covering  the 
facts  aforesaid,  whether  or  not  the  driver's  negligence  did  not  oca- 
sion  the  injury  without  the  concurring  negligence  o^  the  motonnan. 
On  this  state  of  facts  the  court  instructed  the  jury  as  follows : 

"A  street  car  company  operating  Its  cars,  with  electricity  or  other  motlTe 
power,  upon  the  streets  of  a  city,  does  not  have  the  exclusive  right  to  occapy 
the  streets  or  its  own  tracks,  and  at  a  crossing  of  a  street  there  is  no  prior  or 
higher  right  in  the  street  car  company  for  the  passage  of  its  cars  than  there 
is  for  the  passage  of  any  other  vehicle.  Persons  traveling  along  the  street 
have  the  same  right  to  cross  the  street  that  a  street  car  has,  and  all  persons 
at  such  crossings  are  bound  to  use  reasonable  care,  to  see  that  they  get  across 
without  Interfering  with  the  rights  of  other  parties." 

While  this  declaration,  abstractly  considered,  contains  some  legal 
truths,  it  was  essentially  misleading.  It  is  true  that  a  street  car  com- 
pany, operating  its  cars  with  electricity,  has  not  the  exclusive  right 
to  occupy  the  streets  for  its  own  tracks.  But  it  does  have  a  prior 
right,  in  the  sense  of  a  preferential  right  of  way,  over  a  street  crossing 
as  against  the  pedestrian,  the  equestrian,  and  the  driver  of  a  vehicle. 
Regard  must  be  had  to  the  respective  motive  powers  of  the  two  occu- 
pants of  the  street,  their  relation  to  the  public,  and  their  means  of 
more  or  less  easily  avoiding  collision  at  such  junction.  A  street  car 
propelled  by  electricity  or  steam  is  a  ponderous  machine.  It  can  only 
move  on  two  rails  in  a  direct  line.  It  cannot  be  turned  to  either  side 
to  avoid  a  collision  in  front.  Its  very  construction  and  the  principle 
on  which  it  operates  are  intended  for  rapid  transit.  It  carries  the 
public  under  demand  that  it  proceed  as  rapidly  as  possible,  having 
regard  to  the  public  welfare  and  safety.  It  cannot,  therefore,  be 
expected  or  required,  every  time  it  approaches  a  public  crossing,  to 
stop  or  check  up  and  take  observation  as  to  the  approach  of  vehicles, 
equestrians,  and  pedestrians  before  it  can  proceed.  It  has  a  right  to 
proceed  in  the  use  of  its  tracks  on  the  assumption  that  the  drivers  of 
vehicles  and  others  approaching  such  crossings  will  take  heed  of  the 
known  hazards  of  such  a  place ;  the  reasonable,  usual  speed  at  which 
such  car  runs,  and  the  impossibility  of  its  deflection  from  its  single 
course,  or  of  making  a  sudden  stop. 

In  Davidson  v.  Tramway  Company,  4  Colo.  App.  283,  286,  35  Pac 
920,  921,  the  court  said,  m  respect  of  the  easement  enjoyed  by  the 
railroad  company,  that: 

"It  Is  always  conceded  not  to  be  exclusive,  but  is  generally  held  to  be  so- 
perior.  Whether  or  not  this  is  an  accurate  description  of  their  right,  their 
privilege  is  undoubtedly  a  preferential  one  as  against  all  other  modes  of  lo* 
comoMon  along  that  part  of  the  highway  occupied  by  the  track.  This  conces* 
sion  Is  absolutely  essential  to  the  preservation  of  the  rights  conferred  by  their 
franchise,  the  development  of  the  objects  for  which  they  were  organised,  and 
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for  the  great  benefit  of  a  very  large  proportion  of  the  population  of  the  cities, 
which  must  mako  use  of  it  for  the  purposes  of  business  and  travel.  It  is  evi- 
dent from  the  later  decisions  that  the  preferential  use  of  the  lines  of  their 
track  by  cable  and  electric  companies  closely  proximates  the  right  of  exclusive 
use  granted  or  conceded  to  steam  railways.  All  the  courts  agree,  however, 
that  there  still  remains  with  the  pedestrian,  the  users  of  vehicles  and  of  horses, 
the  old  right  which  they  always  enjoyed — ^to  use  till  of  the  King's  highway  at 
their  pleasure  and  for  their  convenience.  It  is  only  insisted  that  they  shall 
yield  the  track  to  the  railway  company,  and  shall  keep  out  of  the  way  of  the 
cars  so  far  as  may  be  possible,  barring  the  accidents  of  sudden  emergency.** 

In  Ehrisman  v.  East  Harrisburg,  etc.,  Railway  Company,  150  Pa. 
180,  24  Atl.  596,  17  L.  R.  A.  448,  the  court,  speaking  of  the  right 
of  the  general  public  in  common  with  the  railway  company  to  use  the 
crossing,  said: 

''While  this  common  use  is  conceded  and  is  unavoidable  in  towns  and  cities, 
the  railway  companies  and  the  public  have  not  equal  rights.  Those  of  the 
railway  companies  are  superior.  Their  cars  have  the  right  of  way,  and  it  is 
the  duty  of  the  citizen,  whether  on  foot  or  in  vehicles,  to  give  unobstructed 
passage  to  the  cars.  This  results  from  two  reasons :  First,  the  fact  that  the 
car  cannot  turn  out,  or  leave  its  track ;  and,  secondly,  for  the  convenience  and 
accommodation  of  the  public.  These  companies  have  been  chartered  for  the 
reason,  in  part,  at  least,  that  they  are  a  public  accommodation.  The  conven- 
ience of  an  individual,  who  seeks  to  cross  one  of  their  tracks,  must  give  way  to 
the  convenience  of  the  public.  It  would  be  unreasonable  that  a  car  load  of  pas- 
sengers should  be  delayed  by  the  unnecessary  obstruction  of  the  track  by  a  pass* 
ing  vehicle." 

In  Wilson  v.  Minneapolis  Street  Railway  Company,  74  Minn.  436, 
77  N.  W.  238,  it  was  held  that  street  cars  are  not  confined  merely 
to  equal  rights  with  the  traveling  public  to.  use  the  track,  but  that 
"the  necessary  modifications  of  the  general  rule,  growing  out  of 
the  difference  in  the  nature  of  the  two  classes  of  vehicles,  such  as  the 
construction,  motive  power,  mode  of  operation,  and  speed,"  must  be 
taken  into  account.  So  it  was  said  in  Brown  v.  Wilmington  Railway 
Company,  40  Atl.  936,  1  Pennewill  (Del.)  332: 

"It  is  the  duty  of  the  people  using  the  highway  in  common  with  a  street  rail- 
way company  to  use  reasonable  care,  stopping,  and,  if  need  be,  turning  out, 
and  keeping  off  the  tracks  in  the  presence  of  danger." 

The  superior  or  preferential  right  of  the  street  car  company  to 
the  right  of  way  was  recognized  in  Clark  v.  Bennett,  123  Cal.  279, 
56  Pac.  908;  and  also  in  Commonwealth  v.  Temple,  14  Gray,  69.  It 
is  to  be  conceded  that  while  the  street  railroad  company  has  this 
preferential  right  of  way,  it  has  no  right  to  proceed  upon  the  assump- 
tion that  it  may  take  no  heed  of  the  probability  of  encountering,  at 
such  crossings  in  a  city,  vehicles  and  the  like,  which  have  the  right  to 
use  the  crossing  as  a  common  highway.  The  motorman,  in  contrpl  of 
the  operation  of  his  car,  must  at  all  times,  in  approaching  such  cross- 
ings, proceed  with  such  care  and  caution  as,  while  subserving  the 
public  in  rapid  transit,  he  can  reduce  to  the  minimum  the  danger 
to  others  entitled  to  its  contemporaneous  use.  The  law  of  Colorado 
did  not  undertake  to  define  the  rate  of  speed  at  which  a  street  car 
may  run.  It  did  exact  of  the  motorman  a  degree  of  vigilance  com- 
mensurate with  the  probable  danger  to  others  using  the  crossing  at 
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that  hour  of  the  night.  While  the  evidence  in  this  case  tends  to 
show  that  at  the  time  of  night  when  this  accident  occurred  this  cross- 
ing was  infrequently  used  by  vehicles,  and  this  fact  should  be  taken 
into  consideration  by  the  jury  in  determining  the  question  of  the 
motorman's  negligence,  the  fact  that  vehicles  were  liable  to  use  the 
crossing  at  any  time  laid  upon  him  the  duty  of  keeping  a  lookout  for 
their  approach,  and  to  so  have  his  car  under  such  control,  with  the 
appliances  at  his  command,  that  he  could  stop  it  within  a  reasonable 
time  to  avoid  collision  with  a  vehicle  driven  with  reasonable  care. 

We  think  that,  under  the  facts  and  circumstances  disclosed  by  this 
record,  it  was  a  question  of  fact  to  be  submitted  to  the  jury  whether 
or  not  the  motorman's  negligence  contributed  directly  to  this  injury. 
While  the  evidence  on  the  part  of  the  defendants  in  error  tended  to 
show  that  the  car  was  running  at  a  very  rapid  rate  of  speed,  the  judg- 
ment of  the  motorman  was  that  he  was  not  exceeding  12  miles  an 
hour,  and  that  he  was  running,  within  the  regulation  of  the  schedule 
time,  at  the  customary  rate  at  the  time  and  place ;  and  that  he  thought 
at  the  rate  of  speed  he  was  running  he  could  stop  his  car  within  about 
40  feet.  His  testimony  further  is  that  when  he  first  became  aware  of 
the  approach  of  the  vehicle  he  saw  the  heads  of  the  lead  horses  as  they 
emerged  from  behind  the  building.  He  did  not  know,  and  had  no 
fact  to  excite  an  apprehension,  that  behind  the  leading  horses  were 
coming  two  other  horses  and  a  long  tallyho  coach.  As  the  driver 
of  an  ordinary  two-horse  vehicle,  if  on  the  lookout,  as  he  should  be, 
might  well  be  assumed  to  see  the  approach  of  the  car,  and  therefore 
could  either  clear  the  track  or  check  up  or  turn  aside  his  horses,  so 
as  to  avoid  an  accident^  the  motorman  might  not  unreasonably  pro- 
ceed upon  the  assumption  that  the  driver,  in  the  performance  of  his 
duty,  would  keep  out  of  the  way.  And  therefore,  until  the  situation  of 
the  vehicle  became  apparently  such  as  to  place  the  motorman  under 
a  reasonable  apprehension  of  danger  of  collision,  it  was  a  question 
for  the  jury  to  determine  whether  the  motorman  was  quilty  of  culpable 
negligence  in  not  reversing  the  current  and  applying  the  brakes  the 
instant  he  discovered  the  approach  of  the  horses.  The  evidence  does 
not  show  that  the  motorman  had  any  knowledge  of  the  presence  of 
a  ditch  at  the  intersection  of  the  two  streets  which  might  prevent 
the  turning  of  the  heads  of  the  horses  up  or  down  Alameda  street 
when  the  driver  saw  the  car  approaching. 

There  is  another  conspicuous  fact  in  this  case.  The  testimony  shows, 
without  contradiction,  that  at  or  near  the  street  or  block  immediately 
next  to  the  way  the  car  was  coming,  it  stopped  to  throw  the  switch 
and  reverse  the  direction  of  the  car,  at  which  point  the  gong  was 
sounded,  and  the  car  had  to  run  only  one  block  before  it  reached  the 
point  of  accident.  The  rate  of  speed  which  the  car  gained  in  running 
the  half  block  before  it  was  seen  by  the  driver  necessarily  could  not 
have  been  very  great,  there  being  no  special  incline  of  the  street 
towards  the  place  of  accident.  The  headlight  of  the  car,  as  well  as 
the  lights  in  the  car,  wxre  ablaze,  affording  the  driver  of  the  coach 
a  much  better  opportunity  to  observe  the  approach  of  the  car  than 
the  motorman  had  to  observe, the  approach  and  position  of  the  ve- 
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hicle.  The  driver  was  rather  relying  on  his  bugler,  while  the  passen- 
g^ers,  or  some  of  them,  were  merrily  singing. 

It  is  true  that  the  evidence  shows  the  physical  fact  that  after  the 
collision  the  car  ran  about  60  feet  before  it  was  brought  to  a  stand- 
still, indicating  a  high  rate  of  speed.  The  further  physical  fact  ap- 
pears that  the  horses  and  the  entire  coach,  save  the  rear  wheels,  had 
cleared  the  track  before  the  car  reached  the  point,  leaving  it  a  de- 
batable matter  whether  or  not  it  was  unreasonable  for  tlie  motorman, 
up  to  the  time  he  became  aware  of  the  imminence  of  the  danger,  to 
assume  that  the  coachman  was  on  the  lookout  and  safely  calculating 
that  he  would  clear  the  track.  The  motorman  furthermore  testified 
that  as  soon  as  he  discovered  there  was  danger  he  put  forth  every 
appliance  and  exertion  at  his  command  to  stop  the  car,  and  expressed 
the  opinion  that  in  about  4  feet  further  his  car  would  have  been  brought 
to  a  standstill.  In  explanation  of  why  his  car  traveled  60  feet  after 
the  collision,  he  testified  that  the  contact  with  the  coach  broke  the 
g^lass  in  the  front  of  the  car,  pieces  of  which  flew  into  and  cut  his 
face,  when  he  fell  backward,  loosening  his  hold  on  the  brake,  which 
threw  the  force  of  the  car  against  the  reverse  current  and  sent  the 
car  on  by  its  own  momentum.  Whether  or  not  this  explanation  was 
intelligent  and  satisfactory  was  properly  a  matter  for  the  judgment  of 
the  jury.     Kellegher  v.  Railway  Co.,  171  N.  Y.  309,  63  N.  E.  1096. 

In  its  charge  to  the  jury  the  court  called  attention  to  the  ordinance 
of  the  city  of  Denver,  which  requires  the  motorman  to  sound  tht 
gong  within  60  feet  of  the  crossing;  and  the  evidence  tended  to  show 
his  failure  to  do  so.  It  refused  the  following  instruction  requested  by 
the  tramway  company: 

"You  are  instructed  that  the  object  of  the  ordinance  requiring  the  ringing  of 
a  gong  or  bell  is  to  give  the  drivers  of  vehicles  and  persons  about  to  cross  the 
track  of  the  Denver  City  Tramway  Company  warning  that  the  car  is  approach- 
ing; upon  said  track,  and  if  said  driver  or  person  about  to  go  upon  the  track 
sees  the  car  and  knows  of  its  approach  as  early  as  they  would  have  known  of 
such  approach  if  the  bell  had  been  rung,  then  the  reason  or  necessity  for  the 
ringing  of  the  bell  does  not  exist,  and  the  failure  to  ring  it  cannot  be  the 
cause  of  the  accident ;  and  if  in  this  case  you  find  from  the  evidence  that  the 
driver  of  the  vehicle  and  the  plaintiffs  herein  saw  and  knew  of  the  approach 
of  the  car  as  early  as  they  would  have  known  of  it  if  the  bell  had  been  rung, 
as  required  by  the  ordinance,  then  you  cannot  find  that  the  failure,  if  any  ex- 
isted, to  ring  the  bell,  was  the  proximate  cause  of  the  injury." 

This  instruction  should  have  been  given.  The  petition  charged 
negligence  "in  not  sounding  a  gong  or  bell  or  giving  any  other 
signal  prior  to  reaching  said  crossing  at  said  time,  and  plaintiff  alleges 
that  no  gong  or  bell  was  sounded  by  the  said  defendant  prior  to  reach- 
ing said  crossing."  The  ordinance  only  required  the  sounding  of  the 
gong  within  60  feet  of  the  crossing.  The  sole  purpose  of  this  require- 
ment is  to  give  warning  to  persons  about  to  enter  upon  such  crossing 
of  the  approach  of  a  car.  When,  therefore,  it  appears  that  the  person 
stpproaching  the  crossing  in  fact  saw  the  coming  of  the  car  beyond 
the  60-foot  limit,  he  has  all  the  notice  and  warning  the  sounding  of  the 
gong  could  possibly  give.  In  such  case  no  actionable  negligence  is 
predicable  of  the  failure  to  sound  the  gong.  When  the  reason  of  the 
rule  does  not  exist    the    rule    itself  ceases  to  have  any  application. 
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Griffith  V.  Denver  Tramway  Company,  -14  Colo.  App.  504-515,  61 
Pac.  46;  Anderson  v.  Metropolitan  Street  Railway  Company  (Sup.) 
61  N.  Y.  Supp.  899;  Frank  v.  Metropolitan  St.  Ry.  Co.  (Sup.)  60 
N.  Y.  Supp.  616;  Smith  v.  Day  et  al.  (C.  C.)  117  Fed.  956;  Langlois 
V.  Dunn  Worsted  Mills  (R.  I.)  67  Atl.  910-911;  Schulman  v.  H.  W. 
S.  &  P.  F.  Ry.  Co.  (Super.  Ct.)  36  N.  Y.  Supp.  439-440 ;  Wood  v.  Penn- 
sylvania R.  R.  Co.  (Pa.)  35  Atl.  699-700,  35  L.  R.  A.  199,  55  Am. 
St.  Rep.  728.  The  evidence  of  the  plaintiffs  themselves  is  tliat 
they  saw  the  car  from  half  to  three-quarters  of  a  block  from 
the  crossing,  a  block  being  264  feet;  and  the  driver  testified  that  he 
saw  it  about  200  or  250  feet  away.  It  is  quite  evident  that  it  was 
prejudicial  error  for  the  court,  under  such  circumstances,  to  direct 
special  attention  to  the  requirement  of  the  ordinance  and  a  failure 
of  the  tramway  company  to  sound  the  gong  within  the  60  feet.  The 
evidence  of  the  motorman  was  that  the  gong  was  sounded  as  soon 
as  he  became  impressed  with  the  imminent  danger  of  a  collision. 

The  court  refused  to  give  the  following  instruction  requested  by 
the  tramway  company: 

"You  are  instructed  that  In  Colorado  the  plaintiff  Is  by  statute  permitted  to 
testify  in  her  own  behalf,  but  that  In  considering  such  evidence  you  are  to 
bear  In  mind  the  fact  that  she  Is  directly  Interested  In  the  result  of  the  action." 

As  the  court  gave  no  equivalent  for  this  in  its  charge,  we  are  of 
opinion  that  it  was  error  to  refuse  the  request.  Section  858,  Rev.  St 
U.  S.  [U.  S.  Comp.  St.  1901,  p.  659],  simply  declares  that: 

"In  the  courts  of  the  United  States  no  witness  shall  be  excluded  In  any 
action  on  account  of  color,  or  in  any  civil  action  because  he  Is  a  party  to  or 
interested  in  the  issue  tried." 

It  leayes  such  party,  when  he  does  testify,  still  subject  to  the  com- 
mon-law rule  of  having  his  testimony  weighed  by  the  jury  in  the 
light  of  his  interest  in  the  case,  and  to  what  extent  that  interest  may 
affect  his  credibility.  It  is  not  only  proper  and  usual  for  the  trial 
court  to  direct  attention  to  such  fact  (Stewart  v.  Kindel,  15  Colo.  539, 
25  Pac.  990),  but  in  this  case  the  tramway  company  was  entitled  to 
such  instruction.  The  plaintiffs  were  claiming  damages  for  personal 
injuries  which  were  more  or  less  occult,  the  character  and  extent  of 
which  depended  much  upon  the  testimony  of  the  plaintiffs.  More 
than  that,  in  the  case  of  the  defendant  in  error  Mrs.  French,  when  on 
the  witness  stand  she  was  interrogated  as  to  whether  or  not  she  had 
not  been  treated  or  operated  upon  for  some  internal  disorder  prior 
to  this  accident.  The  inquiry  bore  directly  upon  the  matter  in  issue 
as  to  whether  her  present  disability  was  traceable  wholly  to  the  injury 
complained  of,  or  whether  it  might  not,  at  least  in  part,  be  traced  to 
an  antecedent  infirmity.  The  court,  on  objection  of  her  counsel, 
refused  to  compel  an  answer.  It  is  true  that  this  error  was  measur- 
ably cured  by  allowing  the  plaintiff  in  error  afterwards  to  read  the 
deposition  of  the  surgeon  who  had  treated  and  operated  upon  her. 
The  plaintiff  in  error  was  entitled,  however,  in  the  first  instance,  to 
have  her  answer  the  question,  so  that,  if  she  had  denied  the  fact,  her 
contradiction  by  the  deposition  of  the  surgeon  might  have  subjected 
her  testimony  to  a  general  discredit  by  the  jury.    After  the  surgeon's 
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deposition  was  read  she  again  took  the  stand,  and,  in  many  material 
respects,  contradicted  the  testimony  of  this  surgeon.  Under  such  con- 
ditions, the  plaintiff  in  error  was  entitled,  as  a  matter  of  justice,  to 
have  the  attention  of  the  jury  drawn  direcUy  to  her  personal  interest 
in  the  result  of  the  case,  as  affecting  her  credibility,  as  it  bore  upon 
the  important  issue  of  the  amount  of  damages.  While  the  court,  in 
a  general  way,  told  the  jury  that  they  were  the  judges  of  the  credi- 
bility of  the  witnesses,  and  the  weight  to  be  given  to  the  testimony 
of  each,  this  did  not  sufficientiy  invite  the  attention  of  the  jury  to  a 
consideration  of  the  witness'  special  interest  in  the  verdict.  Chicago 
&  Grand  Trunk  Railway  Company  v.  Spurney,  69  111.  App.  661. 

The  tramway  company  complains  of  the  charge  of  the  court  which, 
in  effect,  advised  the  jury  that,  as  the  defendants  in  error  had  not 
control  of  the  coach  or  the  driver,  no  contributory  negligence  was  im- 
putable to  them  for  the  act  of  the  driver  in  going  upon  the  street 
car  track  in  front  of  the  car.  Without  assenting  to  the  proposition, 
as  a  general  rule,  that  contributory  negligence  may  not  be  attributed 
to  a  person  riding  in  a  vehicle  with  a  driver  not  the  passenger's  serv- 
ant, as  applied  to  the  facts  of  this  case  there  was  no  basis  for  at- 
tributing to  either  of  the  plaintiffs  any  negligence  contributing  to 
the  injury.  They  were  riding  on  the  rear  seats  of  the  coach,  four 
seats  back  of  the  driver.  They  were  not  directing  the  movements  of 
the  coach.  They  did  not  apprehend  any  unusual  danger  until  the 
car  was  so  near  as  to  have  rendered  unavailing  any  warning  they 
might  have  given  the  driver.  The  seat  on  which  they  were  riding 
was  elevated  about  seven  feet  above  the  ground.  Any  attempt,  there- 
fore, by  them  to  leap  from  their  perch,  might,  and  probably  would, 
have  been  more  disastrous  to  them  than  to  retain  their  position.  No 
matter,  therefore,  how  broad  or  favorable  the  charge  of  the  court  re- 
specting the  rule  of  contributory  negligence,  no  injury  resulted  there- 
from to  the  plaintiff  in  error. 

Complaint  is  made  of  the  ruling  of  the  court  in  the  progress  of 
the  trial  in  refusing  the  request  of  the  plaintiff  in  error  to  permit 
it  to  have  the  defendants  in  error  examined  by  a  surgeon  of  its  se- 
lection or  by  indifferent  surgeons  selected  by  the  court.  Before  the 
conclusion  of  the  trial,  however,  counsel  for  defendants  in  error  con- 
sented in  open  court  to  submit  their  clients  to  such  examination. 
Udder  the  ruling  of  the  Supreme  Court  in  Union  Pacific  Railway 
Company  v.  Botsford,  141  U.  S.  250,  11  Sup.  Ct.  1000,  35  L.  Ed.  734, 
and  Camden,  etc.,  Railway  Company  v.  Stetson,  177  U.  S.  173,  20 
Sup.  Ct.  617,  44  L.  Ed.  721,  it  is  held  that  in  an  action  for  personal 
injuries,  in  the  absence  of  some  enabling  statute  of  the  state,  the 
plaintiff  cannot  by  order  of  court  be  required  to  submit  to  a  personal 
examination  by  any  surgeon.  All  the  right  the  defendant  has  in  such 
instances  is  to  make  the  request  upon  the  plaintiff  to  consent  to  such 
examination,  and  in  case  of  refusal  the  defendant  should  be  permitted 
to  disclose  such  refusal  on  the  trial  and  comment  thereon  to  the  jury 
to  the  plaintiff's  prejudice.  Turquand  v.  Strand  Union,  8  Dowling, 
201 ;  Bryant  v.  Stilwell,  24  Pa.  314,  approved  in  Union  Pacific  Ry.  Co. 
v.  Botsford,  141  U.  S.  254-255,  11  Sup.  Ct  1000,  36  L.  Ed.  734. 
141 F.— 59 
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It  results  that  the  judgments  against  the  plaintiff  in  error  must 
be  reversed,  and  the  causes  remanded  for  new  trial  in  conformity 
with  this  opinion.  The  writs  of  error  sued  out  against  the  Denver 
Omnibus  &  Cab  Company  are  dismissed,  at  the  cost  of  the  plaintiff 
in  error. 


CAMPBELL  et  al.  ▼.  GOLDEN  CYCLE  MIN.  CO.  ct  aL 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  22,  1905.) 

No.  2.280. 

1.  Courts— Circuit  Court  of  Appeals— Jurisdiction— Dismissal  tor  Lack  of 

Jurisdiction  Below. 

Where  the  jurisdiction  of  the  Circuit  Court  is  in  issue,  and  is  decided 
in  favor  of  the  defendant,  the' Circuit  Court  of  Appeals  has  no  Jurisdiction 
to  review  the  decision,  since  it  disposes  of  the  case,  and  the  plaintiff 
must  have  the  question  certified  and  take  his  appeal  or  writ  of  error  to 
the  Supreme  Court 

[Ed.  Note. — Review  of  Jurisdiction  of  Circuit  Courts,  see  note  to  Ex- 
celsior Wooden-Pipe  Co.  ▼.  Bridge  Co.,  48  C.  C.  A.  861.] 

2.  Same — It  Has  Jurisdiction  of  Dismissal  on  the  Merits. 

Where  the  question  of  Jurisdiction  is  in  issue,  and  the  Jurisdiction  is 
sustained,  and  a  Judgment  or  decree  is  rendered  in  favor  of  the  defendant 
upon  the  merits,  the  Circuit  Court  of  Appeals  has  Jurisdiction  to  review  it 

lEd.  Note. — For  cases  in  point  see  vol.  13,  Cent  Dig.  Courts,  8  1099.] 

3.  Same — General  Decree  of  Dismissal. 

A  decree  of  dismissal  without  more  is  a  decree  that  the  court  has 
Jurisdiction,  and  that  there  are  no  merits  in  the  case.  It  renders  every 
issue  in  the  suit  res  adjudicata,  and  is  reviewable  bj  the  Circuit  Court  of 
Appeals. 

4.  Same — Federal  Court — Jurisdiction — Suit  in  Equity. 

A  suit  in  equity,  dependent  upon  a  former  suit  of  which  the  federal 
court  had  Jurisdiction,  may  be  maintained  in  that  court,  without  diversity 
of  citizenship  or  a  federal  question,  (1)  to  aid,  enjoin,  or  r^Vilate  the 
original  suit;  (2)  to  restrain,  avoid,  explain,  or  enforce  the  Judgment  or 
decree  therein;  or  (3)  to  enforce  or  adjudicate  liens  upon  or  claims  to 
property  in  the  custody  of  the  court  in  the  original  suit 

5.  Same — Dependent  Cause  of  Action  Essential  to  Jurisdiction. 

A  dependent  cause  of  action,  a  cause  of  action  for  one  of  the  purposes 
above  specified,  is  indispensable  to  the  Jurisdiction  of  a  dependent  suit 
although  alter  Jurisdiction  is  acquired  by  means  of  such  a  cause  the 
court  may  determine  in  a  proper  case  the  entire  controversy  t>etween  the 
parties  relating  to  its  subject-matter. 

6.  Same — Dependent  Suit — Parties  Who  May  and  May  Not  be  Joined. 

A  dependent  suit  cannot  be  maintained  to  adjudicate  the  claims  of 
those  who  were  not  parties  to  or  in  privity  with  the  original  suit  except 
in  the  case  of  those  who  claim  an  interest  in  the  property  In  the  custody 
of  the  court 

With  this  exception  the  claims  of  those  who  are  not  parties  to  the 
original  suit,  waich  accrued  before  its  commencement  may  t>e  lawfully  ad- 
judicated in  an  original  suit  only,  to  the  Jurisdiction  of  which  diversity  of 
citizenship  or  a  federal  question  is  indispensable. 

7.  Injunction — Prosecution  of  Actions — Estoppels  in  Pais — ^When  Avail- 

able as  Defenses  at  Law  in  Federal  Court. 

Estoppels  in  pais  are  available  at  law  in  the  federal  court  in  defense  of 
actions  of  ejectment,  trespass,  and  conversion,  and  form  no  basis  for  the 
prohibition  of  the  prosecution  of  such  actions. 
(Syllabus  by  the  Court) 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

The  Theresa  Gold  Mining  Company,  a  corporation  of  the  state  of  Colorado, 
was  the  owner  of  the  Theresa  lode  mining  claim.  The  Golden  Cycle  Mining 
Company,  a  corporation  of  the  state  of  West  Virginia,  was  the  owner  of  the 
Legal  Tender  and  La  Bella  lode  mining  claims.  The  Theresa  Company 
claimed  that  four  veins  of  ore,  whose  apexes  were  within  the  surface  lines  of 
the  Theresa  mining  claim,  passed  through  the  vertical  side  line  of  the  Cycle 
Company's  claims  on  their  dip,  and  that  the  Cycle  Company  had  removed  ores 
therefrom.  Thereupon  the  Theresa  Company  brought  an  action  at  law  against 
the  Golden  Cycle  Company  for  the  possession  of  those  portions  of  these  four 
veins  which  were  within  the  vertical  side  lines  of  the  Legal  Tender  and  the 
La  Bella  mining  claims,  and  for  $250,000  damages  for  ore,  which  the  plaintiff 
alleged  the  Cycle  Company  had  broken  down  and  removed  from  these  parts  of 
the  veins.  After  this  action  had  been  commenced  Frank  J.  Campbell  and 
others,  who  held  a  minority  of  the  stock  of  the  Cycle  Company,  exhibited  a 
bill  in  equity  in  the  court  below  against  both  corporations,  John  T.  Mllllken, 
L.  E.  Hill,  and  others  to  enjoin  the  prosecution  of  the  action  at  law,  to  compel 
the  Theresa  Company  and  L.  E.  Hill  to  set  forth  in  the  suit  in  equity  and  have 
adjudicated  all  their  claims  to  any  interest  in  the  Legal  Tender  and  the  La 
Bella  lode  mining  claims  and  In  the  ores  that  had  been  removed  therefrom,  to 
enjoin  the  holders  of  the  majority  of  the  stock  of  the  Cycle  Company  from 
taking  any  part  In  the  litigation  regarding  these  claims,  and  for  further  relief 
.that  was  not  specified.  The  bill  was  voluminous.  It  covers  32  printed  pages 
of  the  record,  and  contains  averments  of  many  facts  and  circumstances,  which 
it  is  unnecessary  to  recount  It  is  sufficient  to  say  that  the  alleged  grounds 
for  the  relief  sought  by  the  bill  are  that  the  defendant,  Milliken,  who  is  the 
president  of  the  Cycle  Company,  and  one  Logan,  each  own  stock  in  each  cor- 
IK)ration;  that  they  control  a  majority  of  the  stock  of  the  directors  and  of- 
ficers of  each  corporation ;  that  they  and  the  two  corporations  have  conspired 
together  to  transfer  to  the  Theresa  Company  the  property  of  the  Golden  Cycle 
Company  hy  means  of  the  action  at  law ;  that  Milliken  and  the  majority  of  the 
board  of  directors  of  the  Cycle  Company  will  not  interpose  or  prove  the  de- 
tenses  to  that  action  which  that  company  has,  and  will  not  permit  the  com- 
plainants to  do  so ;  that  the  Cycle  Company  has  equitable  defenses  to  the  ac- 
tion which  are  not  available  at  law ;  that  the  defendant  Hill  held  a  lease  for 
tlie  term  commencing  October  6,  1902,  and  ending  October  7,  1906,  of  the 
Theresa  mine,  and  a  privilege  of  working  it  through  the  shafts,  levels,  and 
cross-cuts  of  the  Cycle  Company,  by  virtue  of  which  he  was  entitled  to  85  per 
cent  of  the  smelter  returns  from  his  operations;  that  for  a  large  portion  of 
the  time  he  was  also  an  officer  of  the  Cycle  Company;  that  the  defendant 
Holman  was  superintendent  of  Hill's  operations  under  the  lease,  and  also  of 
the  operations  of  the  Cycle  Company ;  that  under  Hill's  lease  he  was  entitled 
to  85  per  cent  of  the  ore  taken  from  the  ground  of  the  Cycle  Company  which 
belonged  to  the  Theresa  Company;  and  that  Milliken,  Hill,  and  Holman,  as 
officers  of  the  Cycle  Company,  had  used  its  money,  with  the  knowledge  of  the 
Theresa  Company,  to  develop  in  the  ground  the  appearance  of  a  longitudinal 
discovery  vein  in  the  Theresa  claim,  and  of  a  valid  claim  against  the  Cycle 
Company  for  the  relief  sought  In  the  action  at  law,  when,  in  truth  and  in 
fact,  tliere  never  was  any  such  discovery  vein,  or  any  ground  for  any  such 
claim.  The  Theresa  Company,  Milliken,  and  other  defendants  demurred  to 
this  bill  upon  many  grounds;  and  the  error  specified  upon  this  appeal  Is  that 
this  demurrer  was  sustained  and  the  bill  was  dismissed. 

Charles  J.  Hughes,  Jr.  (Branch  H.  Giles,  K.  C.  Schuyler,  and 
Charles  F.  Potter,  on  the  brief),  for  appellants. 

Tyson  S.  Dines  and  W.  H.  Bryant  (H.  McGarry,  E.  E.  Whitted, 
O.  L.  Dines,  P.  H.  Holme,  Joel  F.  Vaile,  and  C  W.  Waterman,  on 
the  brief),  for  appellees. 
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Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  bill  in  equity  which  was  exhibited  in  this  suit  disclosed  no 
federal  question  and  no  diverse  citizenship  of  a  nature  to  give  to  the 
Circuit  Court  jurisdiction  of  the  parties  and  the  subject-matter;  and 
these  facts  furnish  one  of  the  grounds  of  the  demurrer  which  was 
sustained  by  the  Circuit  Court.  If  the  jurisdiction  of  the  Circuit 
Court  is  in  issue  and  decided  in  favor  of  the  defendant,  the  Circuit 
Court  of  Appeals  has  no  jurisdiction  to  review  the  decision,  because 
it  disposes  of  the  case,  and  the  plaintiff  must  have  the  question  cer- 
tified and  take  his  appeal  or  writ  of  error  to  the  Supreme  Court. 
U.  S.  V.  Jahn,  156  U.  S.  109,  114,  16  Sup.  Ct.  39,  39  L.  Ed.  87. 
Counsel  for  the  appellees  moved  to  dismiss  this  appeal  upon  this  ground. 
But  an  examination  of  the  record  has  brought  to  our  attention  the 
fact  that,  after  the  court  had  entered  a  decree  that  the  demurrer  should 
be  sustained  and  that  the  bill  should  be  dismissed  for  want  of  juris- 
diction, it  set  that  decree  aside,  and  rendered  another  to  the  effect  that 
the  demurrer  be  sustained  and  the  bill  be  dismissed  out  of  court  at 
the  cost  of  the  complainants.  A  general  decree  of  dismissal  without 
more  is  a  decree  that  the  court  has  jurisdiction,  and  that  there  are  no 
merits  in  the  case,  and  it  renders  every  issue  in  it  res  ad  judicata, 
Indian  Land  &  Trust  Co.  v.  Shoenfelt,  68  C.  C.  A.  196,  198,  135  Fed. 
484,  487.  The  conclusion  is  unavoidable  that  the  bill  in  this  case 
was  dismissed  by  the  court  below,  not  because  it  was  of  the  opinion 
that  it  was  without  jurisdiction  to  hear  and  determine  upon  their 
merits  the  questions  which  the  bill  presented,  but  because  it  did  hear 
and  consider  them,  and  determined  that  there  were  no  merits  in  the 
case  of  the  complainants.  The  suit  falls  in  the  second  class  of  cases 
specified  in  U.  S.  v.  Jahn,  where  the  question  of  jurisdiction  is  in  issue 
and  the  jurisdiction  is  sustained,  and  then  a  judgment  or  decree  is 
rendered  in  favor  of  the  defendants  upon  the  merits.  In  that  class 
of  cases  the  Circuit  Court  of  Appeals  has  jurisdiction  to  review  the 
decision  below.  The  motion  to  dismiss  the  appeal  must  accordingly 
be  denied. 

The  suit  in  hand  cannot  stand  as  an  original  suit,  because  no  fed- 
eral question  is  involved  in  it  and  the  requisite  diversity  of  citizen- 
ship does  not  exist.  But  a  suit  in  equity,  dependent  upon  a  former 
suit  of  which  the  federal  court  has  jurisdiction,  may  be  maintained 
in  the  absence  of  a  federal  question  and  of  diversity  of  citizenship 
(1)  to  aid,  enjoin,  or  regulate  the  original  suit;  (2)  to  restrain, 
avoid,  explain,  or  enforce  the  judgment  or  decree  therein;  or  (3)  to 
enforce  or  obtain  an  adjudication  of  liens  upon,  or  claims  to,  prop- 
erty in  the  custody  of  the  court  in  the  original  suit.  Such  a  suit  is  but 
the  continuation  in  a  court  of  equity  of  the  original  suit,  to  the  end 
that  more  complete  justice  may  be  accomplished  thereby.  A  defend- 
ant may  maintain  a  suit  in  equity  of  this  nature  against  a  plaintiff 
and  those  in  privity  with  the  original  action  to  enjoin  the  prosecution 
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of  an  action  at  law  or  the  enforcement  of  a  judgment  at  law  until 
an  equitable  defense,  which  is  not  available  at  law,  has  been  deter- 
mined.  Logan  v.  Patrick,  5  Cranch,  288,  3  L.  Ed.  103 ;  Dunn  v.  Clarke 
8  Pet.  1,  8  L.  Ed.  845;  Cortes  v.  Thannhauser  (C.  C.)  9  Fed.  226 
Johnson  v.  Christian,  125  U.  S.  642,  8  Sup.  Ct.  1135,  31  L.  Ed.  820 
Aldrich  v.  Campbell,  97  Fed.  663,  38  C.  C.  A.  347 ;  Wehrman  v.  Conk- 
lin,  155  U.  S.  314,  16  Sup.  Ct.  129,  39  L.  Ed.  167.  The  stockholders 
of  a  defendant  corporation,  which  has  fraudulently  permitted  a  decree 
against  it,  may  sustain  a  dependent  suit  against  the  complainant  and 
other  parties  interested  in  the  fraudulent  decree  to  set  it  aside.  Carey 
V.  Houston  &  Texas  Railway,  161  U.  S.  116,  16  Sup.  Ct.  537,  40  L. 
Ed.  638.  A  party  to  an  action  at  law  may  successfully  exhibit  a  de- 
pendent bill  to  avoid  fraudulent  conveyances  made  to  prevent  the 
collection  of  his  claim  from  his  debtor,  who  was  a  party  to  the  original 
action.  Dewey  v.  West  Fairmount  Gas  Coal  Co.,  123  U.  S.  329,  8  Sup. 
Ct.  148,  31  L.  Ed.  179.  A  bill  to  construe  orders  and  decrees  in  a 
former  suit  in  equity  is  a  dependent  bill,  and  may  be  sustained  against 
those  who  claim  under,  or  are  interested  in,  the  orders  or  decrees  whose 
interpretation  is  sought.  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609, 
634,  17  L.  Ed.  886.  And  parties  who  claim  property  or  liens  upon, 
or  interests  in,  property  which  is  in  the  custody  of  a  federal  court  in 
a  former  action  may  bring  a  dependent  suit  in  equity  against  the 
parties  to  such  an  action  and  those  claiming  under  them  to  enforce 
their  claim.  Freeman  v.  Howe,  24  How.  460,  460,  16  L.  Ed.  749; 
McBee  v.  Railway  Co.  (C.  C.)  48  Fed.  243,  246;  Widaman  v.  Hub- 
bard (C.  C.)  88  Fed.  806. 

But  a  cause  of  action  in  equity  either  to  aid,  restrain,  or  regulate 
an  original  action  or  suit  of  which  the  federal  court  has  acquired 
jurisdiction,  or  the  judgment  or  decree  therein,  or  to  determine  claims 
to  property  in  the  custody  of  the  court  in  such  an  original  suit  or 
action,  is  indispensable  to  the  maintenance  of  a  dependent  suit. 
When  a  cause  of  action  of  this  nature  exists,  and  a  court  of  equity 
has  acquired  jurisdiction  of  the  subject  and  of  the  parties  by  means 
of  it,  it  may  undoubtedly  draw  to  itself  and  decide  all  the  issues 
between  the  parties,  relative  to  the  subject-matter,  and  determine  the 
entire  controversy.  But  without  such  a  dependent  cause  of  action 
it  has  no  jurisdiction  in  equity,  and,  in-  the  absence  of  diversity  of 
citizenship  or  a  federal  question,  it  can  grant  no  relief.  In  Johnson 
v.  Christian,  126  U.  S.  642,  643,  8  Sup.  Ct.  1136,  31  L.  Ed.  820,  for 
example,  Johnson  had  obtained  a  judgment  in  ejectment  for  the  pos- 
session of  the  land  of  Christian,  when  the  latter  brought  suit  in  equity 
to  enjoin  the  enforcement  of  this  judgp[nent  on  the  ground  that  he 
had  an  equitable  defense  tp  it,  of  which  he  was  not'  permitted  to 
avail  himself  at  law,  and  he  also  prayed  to  remove  the  cloud  of  a  deed 
of  the  land  to  Johnson.  The  court  granted  the  entire  relief  sought, 
but  it  would  have  had  no  jurisdiction  to  remove  the  cloud  of  the  deed 
or  to  quiet  the  title  to  the  premises,  unless  there  had  been  a  good 
cause  of  action  to  restrain  the  enforcement  of  the  judgment  in  eject- 
ment Dunn  V.  Clarke,  8  Pet.  1,  3,  8  L.  Ed.  845.  Does  the  bill  in  the 
suit  under  consideration  state  facts  sufficient  to  constitute  such  a  cause 
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of  action?  For  the  purpose  of  the  decision  of  this  case  the  proposi- 
tion is  conceded  that  the  complainants  have  set  forth  facts  sufficient 
to  entitle  them  to  interpose  and  to  prove  the  defenses  which  are  pleaded 
to  the  action  at  law  by  means  of  counsel  of  their  own  selection,  and 
that  they  have  every  claim  to  the  relief  they  seek  in  this  suit  that  the 
Cycle  Company  itself  would  have.  In  the  suit  in  hand  they  do  not 
seek  any  order  or  decree  that  they  may  be  permitted  to  defend  the 
action  at  law.  The  only  relief  they  ask  is  (1)  the  prohibition  of  the 
prosecution  of  the  action  at  law  by  tlie  Theresa  Company;  (2)  the 
quieting  of  the  title  of  the  Cycle  Company  to  all  the  ores  that  were 
or  are  within  the  vertical  side  lines  of  its  lode  mining  claims;  an'^ 
(3)  the  inhibition  of  the  Golden  Cycle  Company,  its  officers  and  the 
majority  of  its  stockholders  and  directors,  from  taking  any  part  in  the 
litigation  of  any  claims  made  by  any  of  the  parties  to  this  suit  to  the 
property  in  controversy,  and  permission  for  the  complainants  to  ab- 
solutely control  and  direct,  on  the  part  of  the  Cycle  Company  and 
those  interested  in  it,  all  the  litigation  that  may  arise  in  this  suit. 

The  second  and  third  divisions  of  the  relief  which  they  seek  depend 
in  no  way  upon  the  action  at  law,  but  are  justifiable  in  an  origina' 
suit  between  the  parties,  regardless  of  the  further  prosecution  or  de- 
fense of  the  action  between  the  corporations.  They  are  conditioned, 
not  by  the  prosecution  or  the  stay  of  the  action  at  law,  but  by  the 
possession  of  the  property  by  the  Cycle  Company,  by  the  assertion 
of  invalid  claims  to  it  by  the  Theresa  Company  and  Hill,  and  by  the 
collusive  or  fraudulent  refusal  of  the  Cycle  Company,  its  directors 
and  officers,  to  proceed  faithfully  and  vigorously  to  defeat  these  claims. 
The  relief  sought  in  these  two  divisions  of  the  prayer  may  undoubt- 
edly be  granted,  if  a  cause  of  action  for  the  other  relief  prayed,  the 
inhibition  of  tlie  prosecution  of  the  action  at  law,  as  stated  in  the 
bill,  be  proved,  upon  the  ground  that  whenever  a  court  of  equity 
has  acquired  jurisdiction  of  the  subject-matter  and  the  parties  it  may 
determine  all  the  controversies  between  the  latter,  relative  to  the 
subject  of  the  litigation.  But  the  causes  of  action  for  the  quieting 
of  the  title  to  the  property  and  for  the  exclusion  of  the  Cycle  Company, 
its  officers  and  the  majority  of  its  stockholders  and  directors,  from 
taking  any  part  in  the  conduct  of  tliis  suit,  form  no  basis  for  a  suit 
dependent  upon  the  original  action  at  law.  The  only  foundation  for 
such  a  suit  is  the  alleged  c-ause  of  action  for  the  prohibition  of  the 
prosecution  of  the  action  at  law.  That  the  nature  and  purpose  of  the 
suit  under  consideration  have  not  been  misapprehended  appears  from 
one  of  the  opening  statements  of  counsel  for  tfie  complainants  in  their 
brief.    They  write: 

"The  primary  purpose  of  the  complainants  In  commencing  the  suit  was  to 
restrain  the  Theresa  Ck)mpany,  one  of  the  appellees  herein,  from  prosecutmi? 
further  a  suit  pending  at  law  in  the  Circuit  Court  aforesaid,  and  instituted 
by  that  company  against  the  Cycle  Company,  another  of  the  appellees  herein. 
and  to  litigate  and  settle  finally  in  the  equity  suit,  where  the  compIalnaDts 
as  stockholders,  could  properly  apgear,  the  claims  of  the  Theresa  Company  to 
the  property  of  the  Cycle  Company  involved  in  the  suit  at  law." 

The  question  therefore  becomes  whether  or  not  the  complainants 
have  stated  facts  in  their  bill  sufficient  to  entitle  them  to  an  injunc- 


Digitized  by 


Google 


CAMPBELL  V.  GOLDEN  CYCLE  MIX.  CO.  615 

tion  against  the  prosecution  of  the  action  at  law  by  the  Theresa  Com- 
pany at  the  hands  of  a  court  of  equity.  The  issue  in  that  action  is 
clear  and  single.  It  is  whether  or  not  veins  of  ore,  whose  apexes  are 
tvithin  the  surface  boundaries  of  the  Theresa  Company's  lode  mining 
claim,  pass  on  their  dip  through  the  vertical  side  line  between  its 
claim  and  the  lode  mining  claims  of  the  Cycle  Company,  so  that  the 
ores  in  those  veins  between  the  vertical  side  lines  of  the  Cycle  Com- 
pany's mining  claims  were  and  are  the  property  of  the  Theresa  Com- 
pany. This  is  a  simple  question  of  fact.  The  Theresa  Company 
has  the  right,  under  the  common  law,  and  under  the  Constitution  of 
the  United  States,  to  its  trial  by  jury  in  the  action  it. has  commenced, 
unless  there  is  some  reason  why,  in  equity  and  good  conscience,  it 
should  not  be  allowed  to  exercise  its  right  to  such  a  trial.  Const.  U.  S. 
.\mend.  art.  7.  The  only  ground  for  the  inhibition  of  this  trial  by  the 
jury,  and  the  decision  of  the  question  of  fact  in  issue  by  a  court  of 
equity,  which  the  bill  in  this  case  discloses,  is  that  the  complainants 
and  tiie  Cycle  Company  have  two  alleged  equitable  defenses,  of  which 
they  contend  they  may  not  avail  themselves  in  the  action  at  law. 
These  defenses  are  that  the  Theresa  Company  is  estopped  from  as- 
serting its  claim  to  the  ores  in  the  portions  of  these  veins  within 
the  vertical  side  lines  of  the  Cycle  Company's  mining  claims  (1)  be- 
cause Hill  and  Holman,  while  they  were  officers  of  the  Cycle  Com- 
pany, unlawfully  devoted  their  time  and  energies,  and  the  shafts, 
levels,  cross-cuts,  and  money  of  the  Cycle  Company  to  work  under 
the  lease  which  Hill  had  obtained  from  the  Theresa  Company,  and 
to  the  development  of  the  unfounded  claim  of  the  Theresa  Company 
to  these  ores,  which  is  the  basis  of  the  action  at  law,  and  (2)  be- 
cause Hill,  Holman,  Milliken,  and  McGarry  conspired  with  the  The- 
resa Company  to  use,  and  did  use,  the  money,  shafts,  levels,  and  cross- 
cuts of  the  Cycle  Company  to  develop  the  claims  of  the  Theresa  Com- 
pany which  are  the  foundation  of  the  action  at  law ;  that  these  claims 
are  baseless  and  would  never  have  had  even  the  appearance  of  claims 
without  the  unlawful  action  of  the  officers  of  the  Cycle  Company; 
and  that  the  Theresa  Company  has  accepted  the  benefit  of  their  acts. 
There  are  several  reasons  why  these  alleged  estoppels  furnish 
no  tenable  ground  for  the  prohibition  of  the  prosecution  of  the  action 
at  law.  In  the  first  place  they  rest  on  the  allegation  and  the  assump- 
tion that  the  claim  of  the  Theresa  Company  to  the  ore  in  the  ground 
of  the  Cycle  Company  is  baseless.  If  the  Theresa  Company  was  or 
is  the  owner  of  these  ores,  if  these  ores  were  or  are  in  veins  whose 
apexes  run  longitudinally  along  the  surface  of  the  Theresa  Company's 
claim,  there  is  no  foundation  for  the  estoppels,  and  the  question 
whether  or  not  these  ores  were  or  are  in  such  veins  is  a  question 
of  fact,  of  which  the  Theresa  Company  has  the  right  to  a  trial  by 
jury  in  the  action  at  law.  If,  upon  such  a  trial,  the  jury  find  that  these 
ores  were  or  are  the  property  of  the  Theresa  Company,  the  fact  that 
the  officers  of  the  Cycle  Company  conspired  with  the  Theresa  Com- 
pany to  demonstrate  this  fact,  and  used  the  money  or  property  of  the 
Cycle  Company  to  disclose  the  truth,  cannot  estop  the  Theresa  Com- 
pany from  asserting  this  truth  and  recovering  the  property,  for  it 
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was  the  duty  of  both  companies  alike  to  ascertain  the  fact,  to  make 
it  known,  and  to  respect  and  protect  the  rights  of  each  other.  If,  on 
the  other  hand,  the  jury  find  thiat  there  were  or  are  no  ores  in  the 
ground  of  the  Cycle  Company  in  veins  whose  apexes  were  in  the 
Theresa  cla^m,  the  Theresa  Company  will  be  entitled  to  no  recovery, 
and  the  alleged  estoppels  become  immaterial.  Again,  the  bill  does 
not  contain  averments  of  the  indispensable  elements  of  an  equitable 
estoppel^  These  are  knowledge  and  misrepresentation  of  facts  by  the 
parties  to  be  estopped,  ignorance  of  the  facts,  and  injurious  change 
of  situation  by  the  victim  in  reliance  upon  the  misrepresentation. 
There  is  no  allegation  that  either  the  Cycle  Company  or  the  com- 
plainants were  ignorant  of  the  alleged  fact  that  the  claim  of  the  The- 
resa Company  was  baseless  or  of  any  injury,  action,  or  change  of 
position  by  any  of  them  in  the  mistaken  belief  that  the  representation 
by  any  one  of  the  validity  of  that  claim  was  true.  And  finally,  if 
the  averments  of  the  bill  were  sufficient  to  raise  the  estoppels  claimed, 
they  would  be  no  more  than  estoppels  in  pais,  and  would  be  as  avail- 
able in  defense  of  the  action  at  law  as  in  support  of  a  suit  in  equity. 
Dickerson  v.  Colegrove,  100  U.  S.  578,  684,  25  L.  Ed.  618;  Kirk  v. 
Hamilton,  102  U.  S.  68,  78,  26  L.  Ed.  79.  The  bill  presents  no 
equitable  defense  to  the  action  of  the  Theresa  Company  which  is 
not  available  at  law  to  defeat  it,  and  it  discloses  no  other  ground 
for  *iie  prohibition  of  its  prosecution. 

Not  only  this,  but  the  complainants  have  joined  in  this  bill,  and 
they  seek  affirmative  relief  against  L.  E.  Hill,  who  is  not  a  party  or 
a  privy  to  the  original  action  at  law,  and  whose  claims,  if  any,  accrued 
prior  to  its  commencement.  Persons  who  are  not  parties  to  the 
original  action,  but  who  claim  some  lien  upon,  or  interest  in,  the 
property  in  the  custody  of  the  court,  and  those  who  come  into  privity 
with  the  parties  to  the  original  action  after  its  commencement,  may 
properly  be  made  parties  to  a  dependent  bill,  and  their  claims  and 
rights  may  be  adjudicated  thereunder.  But  a  federal  court  may  not 
lawfully  determine  the  rights  of  those  who  do  not  fall  within  these 
classes  otherwise  than  by  an  original  suit,  to  its  jurisdiction  of  which 
diversity  of  citizenship  or  a  federal  question  is  indispensable.  There 
is  no  property  in  the  custody  of  the  court  in  the  action  between  the 
corporations.  All  the  rights  and  claims  of  the  defendant  Hill  arose 
under  a  lease  from  the  Theresa  Company,  made  more  than  two  years 
before  the  action  at  law  was  commenced.  He  was  therefore  neither 
a  party  to  that  action,  nor  has  he  come  into  privity  with  it  or  with 
any  party  to  it  since  its  commencement.  So  far  as  the  bill  sets  forth 
and  seeks  the  adjudication  of  his  claims,  it  is  therefore  an  original,  and 
not  a  dependent,  bill,  and  for  that  reason  it  cannot  be  sustained.  In 
Dunn  V.  Clarke,  8  Pet.  1,  3,  8  L.  Ed.  845,  a  judgment  in  ejectment  had 
been  rendered  in  favor  of  Graham,  and  Dunn  held  the  land  recovered  as 
a  trustee  under  the  will  of  Graham,  who  had  died.  A  dependent  suit 
against  Dunn. and  others  to  enjoin  the  execution  of  this  judgment  and 
for  other  relief  was  exhibited.    The  court  said : 

"If  Graham  bad  lived,  the  Circuit  Court  might  have  issued  an  injunction  to 
his  judgment  at  law,  without  a  personal  service  of  process,  except  on  his 
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counsel ;  -and,  as  Dunn  is  his  representative,  the  court  may  do  the  same  thln^ 
as  against  him.  The  injunction  bill  is  not  considered  an  original  bill  between 
the  same  parties,  as  at  law ;  but  if  other  parties  are  made  in  the  bill,  and  dif- 
ferent interests  inyolved,  it  must  be  considered,  to  that  extent  at  least,  an 
original  bill,  and  the  jurisdiction  of  the  circuit  court  must  depend  upon  the 
citizenship  of  the  parties.  In  the  present  case  several  persons  are  made  de- 
fendants who  were  not  parties  or  privies  to  the  suit  at  law,  and  no  jurisdiction 
as  to  them  can  be  exercised  by  this  or  the  Circuit  Court" 

The  facts  set  forth  in  this  bill  are  insufficient  to  sustain  a  depend- 
ent suit,  because  they  disclose  no  equitable  ground  for  the  prohibition 
of  the  prosecution  of  the  action  at  law,  which  is  th6  only  alleged 
basis  for  such  a  suit  presented  by  the  bill,  and  because  those  who  are 
neither  parties  nor  privies  to  the  action  at  law  are  joined  as  parties 
in  the  bill,  and  an  adjudication  is  sought  in  this  suit  of  rights  and 
interests  not  involved  in  the  action  at  law,  in  the  absence  of  diversity 
of  citizenship,  or  of  a  federal  question,  the  indispensable  conditions 
of  jurisdiction  to  determine  rights  and  interests  of  this  character. 
For  these  reasons  the  demurrer  was  rightly  sustained.  Since,  how- 
ever, the  complainants  have  not  here  sought  permission  to  present 
and  prove  in  the  action  at  law  in  behalf  of  the  Cycle  G)mpany,  by 
counsel  of  their  own  choice,  any  defenses  which  that  company  may, 
in  their  opinion,  have  to  the  claim  of  the  Theresa  Company,  and  as 
they  may  yet  desire  to  do  so,  the  decree  below  is  modified  so  that  it 
shall  read: 

"It  is  ordered,  adjudged,  and  decreed  by  the  court  that  the  demurrer  to  the 
bill  of  complaint  herein  be,  and  the  same  is  hereby,  sustained,  and  that  the 
bill  of  complaint  herein  be,  and  the  same  hereby  is,  dismissed  out  of  this 
court  at  the  costs  of  the  complainants,  without  prejudice  to  their  right  to  ap- 
ply to  the  court  in  the  action  at  law,  or  by  a  bill  in  equity,  for  permission  to 
plead  and  prove  in  the  action  at  law,  by  means  of  counsel  of  their  choice,  any 
defenses  which  the  Cycle  Company  may,  in  their  opinion,  have  to  that  action." 

And,  as  thus  modified,  the  decree  below  is  affirmed,  with  costs  against 
the  appellants. 


LUHRIO  COAL  CO.  v.  JONES  ft  ADAMS  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    December  20,  1906.) 

No.  1,423. 

1.  Contracts — Leoauty  or  Provision s — How  Detebmined. 

The  legality  of  a  provision  of  a  contract  is  to  be  determined  by  its  terms 
and  character,  and  not  by  what  the  parties  did  or  attempted  to  do  there- 
under, and  evidence  of  an  attempt  to  take  action  thereunder  which  was 
fraudulent  or  illegal  is  not  necessary  to  support  a  finding  of  the  illegality 
of  the  agreement. 

2.  Sales — Contract — Construction — Sale  of  Coal  ior  Future  Delivery. 

A  coal  company  owning  mines  contracted  to  sell  to  a  customer  a  large 
quantity  of  coal,  a  specified  quantity  to  be  delivered  on  cars  at  the  mines 
each  month  in  substantially  equal  daily  amounts.  The  contract  provided 
that  the  company  should  use  every  effort  to  secure  sufficient  cars  for  the 
shipment  of  all  the  coal  required  by  the  contract,  and  that,  "if  it  fails  to  • 
secure  sufficient  cars  to  do  so,  it  agrees  to  load  and  deliver  to  the  party 
of  the  first  part  a  part  of  the  cars  it  may  receive  in  the  proportion  that 
the  coal  called  for  under  this  contract  each  day  bears  to  the  total  pro- 
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ductlon  of  coal  from  mines  of  the  party  of  the  second  part  for  snch  day.** 
It  was  known  by  both  parties  that  the  company  had  no  storage,  but  that 
coal  was  loaded  from  the  mines  into  cars,  and  that  the  production  was 
therefore  limited  by  the  supply  of  cars,  and  there  was  evidence  that  it 
was  also  understood  that  the  company  would  have  other  contracts  to  fill. 
Held,  that  such  provision  should  be  construed  In  the  light  of  such  known 
facts  and  of  tne  whole  contract  and  that  it  required  the  company,  in 
case  there  were  insufficient  cars  to  enable  it  to  fill  all  of  its  contracts,  to 
give  the  purchaser  its  proportionate  share  of  the  coal  produced  and 
shipped,  without  discrimination  in  favor  of  any  other  customer. 

3»  Same — Delivery  to  Gabbieb. 

Cars  of  c^al  which  were  loaded  by  the  company  at  the  mines  and  billed 
to  the  purchaser  In  its  shipping  orders  to  the  railroad  company  in  com- 
pliance with  the  contract,  but  which  the  railroad  company  refused  to  ship 
and  appropriated  to  its  own  use  under  plea  of  necessity,  are  to  be  con- 
sidered, as  between  the  parties  to  the  contract,  as  having  been  delivered 
to  the  purchaser  In  fulfil iment  of  the  contract. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

The  Jones  &  Adams  Company,  defendant  in  error,  a  dealer  In  coal  at  Chi- 
cago, brought  this  suit  against  the  Luhrig  Coal  Company,  the  plaintiff  in  error, 
a  proprietor  of  coal  mines  at  Luhrig,  Ohio,  to  recover  damages  for  the  breach 
by  the  latter  of  the  contract  following  : 

"This  agreement  made  this  31st  day  of  May,  A.  D.  1902,  by  and  between  the 
Jones  &  Adams  Company,  a  corporation  of  the  state  of  Illinois,  party  of  the 
first  part,  and  the  Luhrig  Coal  Company,  a  corporation  of  the  state  of  Ohio, 
party  of  the  second  part,  witnesseth,  that: 

*'(1)  The  party  of  the  second  part  agrees  to  sell  and  furnish  to  the  party  of 
the  first  part,  seventy-five  thousand  (75,000)  tons  of  lump  coal  from  Its  mines 
and  on  cars  at  its  mines  at  Luhrig,  O.,  during  the  period  from  June  1st,  1902, 
to  March  31,  A.  D.  1903,  and  the  party  of  the  first  part  agrees  to  buy  and  re- 
ceive such  coal. 

"(2)  Shipments  of  said  coal  shall  be  made  at  times  and  Quantities  as  fol- 
lows : 

"2,500  tons  during  the  month  of  June,  1902. 

"2,500  tons  during  the  month  of  July,  1002. 

"5,000  tons  during  the  mouth  of  August,  1002. 

"7,000  tons  during  the  montii  of  September,  1902. 

"10,000  tons  during  the  month  of  October,  1002. 

"11,000  tons  during  the  month  of  November.  1902. 

"11,000  tons  during  the  month  of  December,  1002. 

"11.000  tons  during  the  month  of  January,  1903. 

"8,500  tons  during  the  month  of  February.  1903. 

"6,500  tons  during  the  month  of  March,  1903. 

"Said  deliveries  for  each  month  shall  be  made  In  sabstantlally  equal  daily 
amounts. 

"(3)  The  party  of  the  first  part  agrees  to  pay  on  the  15th  of  each  month 
for  all  coal  shipped  under  this  contract  during  the  calendar  month  preceding  at 
the  following  prices : 

"For  coal  shipped  in  June,  July  and  August,  $1.15. 

"For  coal  shipped  in  September,  October  and  November,  $1.25. 

"For  coal  shipped  In  December,  January,  February  and  March,  $1.35. 

"Ali  per  net  ton  of  2,000  lbs.,  f.  o.  b.  cars  at  the  mine. 

"(4)  It  is  mutually  agreed  that  the  screen  used  in  preparation  of  this  coal 
shall  be  of  regular  dimensions  stipulated  In  the  Miners  and  Operators'  Agree- 
ment of  Ohio,  screen  to  be  of  not  less  than  1%  inch  diamond  bar,  and  should 
the  party  of  the  second  part  desire  to  use  a  larger  screen  at  any  time  it  shall 
have  the  privilege  of  so  doing. 

*'(5)  The  quality,  preparation  and  appearance  of  the  coal  famished  here- 
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under  by  the  party  of  the  second  part  shall  be  equal  in  every  way  to  standard 
Hockioj;  Lump  Coal  furnished  for  the  Chicago  market  by  the  Sunday  Creek 
Coal  Company,  and  the  party  of  the  first  part  shall  have  the  right  to  rescind 
and  annul  the  unexecuted  portion  of  this  contract  if  the  quality  and  prepara- 
tion of  the  coal  is  at  any  time  not  such  that  it  can  be  sold  in  the  Chicago 
market  as  Standard  Hocking  Coal. 

"(6)  The  party  of  the  second  part  shall  use  every  reasonable  effort  to  se- 
cure sufficient  cars  for  the  shipment  to  the  party  of  the  first  part  of  all  the  coal 
called  for  by  this  contract,  and  if  it  fails  to  secure  sufficient  cars  to  do  so,  it 
agrees  to  load  and  deliver  to  the  party  of  the  first  part  a  part  of  the  cars  It 
may  receive  in  the  proportion  that  the  coal  called  for  under  this  contract  each 
day  bears  to  the  total  production  of  coaf  from  mines  of  the  party  of  the  second 
part  for  such  day. 

"(7)  It  Is  understood  by  both  parties  that  this  contract  is  subject  to  strikes, 
contingencies  of  transportation  and  other  causes  beyond  the  control  of  either 
party. 

**(8)  During  the  continuance  of  this  contract,  the  party  of  the  second  part 
shall  sell  coal  from  mines  for  the  Chicago  market  and  for  the  northwestern 
territory  supplied  with  said  coal  through  Chicago  and  Peoria,  only  to  the 
party  of  the  first  part  intending  hereby  to  give  the  party  of  the  first  part  ex- 
clusive right  to  sell  in  said  Chicago  and  northwestern  market,  coal  mined  from 
mines  of  the  party  of  the  second  part. 

*'(0)  It  Is  further  agreed  that  if  the  party  of  the  first  part  falls  during  any 
month  to  take  the  coal  called  for  in  this  contract  during  such  month,  the 
party  of  the  second  part  shall  be  excused  from  furnishing  such  deficit  of  coal 
thereafter,  unless  it  desires  to  do  so. 

"Witness  the  signatures  of  the  parties  hereto  this  31st  day  of  May,  A.  D. 
1902.  The  Jones  &  Adams  Company, 

**By  II.  C.  Adams,  Its  Vice  President. 
•*The  Luhrig  Coal  Company, 

"By  A.  Cunninghame,  Its  President." 

The  breach  of  the  contract  alleged  consisted  in  the  failure  of  tho  ooal  cojii- 
pany  to  furnish  the  coal  contracted  for  in  this  agreement;  the  plaintiff  aver- 
ring that  only  14,126  tons  thereof  was  in  fact  furnished  by  the  defendant  dur- 
ing the  whole  period  prescribed  for  delivery.  The  plaintiff  further  alleged 
that  the  market  value  of  such  coal  increased  during  that  period  to  such  an 
extent  that  the  damages  suffered  by  the  plaintiff  were  as  much  as  $120,144.15. 
By  leave  of  the  court  an  amended  petition  was  subsequently  filed,  wherein  tlie 
plaintiff,  Instead  of  setting  forth  the  contract  in  h«c  verba,  allied  the  sub- 
stance of  it  as  interpreted  by  the  pleader.  The  answer  of  defendant  admitted 
its  failure  to  deliver  all  the  coal  contracted  for,  but  denied  that  the  failure 
ensued  from  any  fault  on  its  part,  and  proceeded  to  state  several  defenses, 
which  for  the  present  purpose  may  be  summarized  under  two  heads:  First, 
that  by  reason  of  strikes  among  its  miners,  and  by  reason  of  smallpox  at  its 
mines,  Its  Inability  to  obtain  cars,  the  refusal  and  delays  of  railroad  lines  in 
handling  the  coal,  and  other  contingencies  of  transportation,  accidents  at  its 
mines,  and  other  causes  beyond  Its  control,  it  was  prevented  from  delivering 
to  the  plaintiff  more  coal  than  It  did  deliver ;  second,  that  the  said  contract  was 
Illegal  and  void,  In  that  by  one  of  the  stipulations  thereof  (the  fifth  clause  be- 
ing the  one  referred  to)  the  plaintiff  contracted  for  the  means  whereby  It 
would  be  able  to  sell  In  the  Chicago  market  the  Luhrig  Company's  product  as 
and  for  "Standard  Hocking  Coal"  from  the  mines  of  the  Sunday  Creek  Coal 
Company,  whereas,  In  fact.  It  was  not  such,  but  of  a  lower  grade,  and  thereby 
deceive  the  public,  who  would  be  Induced  to  purchase  the  coal  upon  the  faith 
that  it  was  standard  Hocking  coal  from  the  mines  of  the  Sunday  Creek  Coal 
Company.  Upon  the  trial  evidence  was  given  directed  to  both  of  these  de- 
fenses.   The  Jury  rendered  a  verdict  for  the  plaintiff  in  the  sum  of  $63,108. 

Upon  this  writ  of  error  the  defendant  below  complains  of  certain  rulings 
of  the  court  on  the  trial  relating  to  the  construction  of  the  contract  and  the 
defenses  above  specified. 
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Edward  Colston  and  S.  M.  Johnson,  for  plaintiff  in  error. 
C.  B.  Matthews  and  Wm.  Burry,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  statement^ 
delivered  the  opinion  of  the  court. 

It  seems  preferable  to  consider  first  the  rulings  of  the  trial  court 
upon  the  question  of  the  legality  of  the  stipulation  contained  in  clause 
5  of  the  contract,  concerning  the  manner  in  which  the  coal  should  be 
prepared  for  delivery.  Generally  a  question  of  this  sort  is  one  appear- 
ing upon  the  face  of  the  contract,  and  is  one  for  the  court.  But  some- 
times it  may  be  necessary,  in  order  to  determine  the  meaning  of  the 
parties,  to  resort  to  facts  in  pais,  to  be  ascertained  from  evidence  of 
extraneous  circumstances.  The  court  below  evidently  regarded  this 
case  as  belonging  to  the  latter  class,  and  the  trial  proceeded  upon  that 
understanding.  It  became  the  duty  of  the  court  to  instruct  the  jury  in 
respect  to  the  law  applicable  to  the  case  upon  the  facts  as  the  jury 
should  find  them,  and  it  became  the  duty  of  the  jury  to  determine  the 
facts  and  apply  the  law  as  it  should  be  given  them  by  the  court.  The 
court,  in  giving  instructions  upon  this  point  which  seem  otherwise  un- 
objectionable, gave  the  jury  to  understand  that  it  was  necessary  ta 
make  out  this  defense,  that  it  should  be  made  to  appear  that  the 
plaintiff  had  attempted  to  carry  out  the  objectionable  purpose  by  ac- 
tually attempting  to  sell  the  Luhrig  Company  coal  as  standard  Hock- 
ing coal,  such  as  that  furnished  by  the  Sunday  Creek  Coal  Company^ 
The  court  said  to  the  jury: 

"Before  yon  can  find  that  this  contract  was  one  against  the  pabllc  policy,^ 
or  one  intended  to  deceive  the  public  of  Chicago  in  buying  coal,  the  defendant 
must  show,  by  a  preponderance  of  the  testimony,  that  that  was  the  purpose  of 
the  plaintiff  and  the  object  of  making  the  contract ;  and  there  should  be  some 
evidence  to  show  that  there  was  an  attempt  to  put  It  upon  the  market  as  Sun- 
day Greek  coal ;  in  other  words,  there  should  be  bome  evidence  before  you  to- 
show  that  they  did  intend  to  deceive  the  public." 

This  was  misleading.  The  legality  of  the  contract  was  to  be  judged 
of  by  its  character,  and  not  by  what  the  plaintiff  might  do,  or  should 
attempt  to  do,  with  the  fruits  of  it.  Church  v.  Proctor,  33  U.  S.  App. 
1,  66  Fed.  240,  13  C.  C.  A.  426 ;  McMullen  v.  Hoffman,  174  U.  S.  639, 
648,  19  Sup.  Ct  839,  43  L.  Ed.  1117  (where  Mr.  Justice  Peckham 
said :  "The  vice  is  inherent  in  contracts  of  this  kind,  and  its  existence 
does  not  in  the  least  depend  upon  the  success  which  attends  the 
execution  of  any  particular  agreement") ;  Weber  v.  Shav,  56  Ohio  St. 
116,  46  N.  E.  377,  37  L.  R.  A.  230,  60  Am.  St.  Rep.  "743;  Materne 
V.  Horwitz,  101  N.  Y.  469,  6  N.  E.  331;  Harriman  on  Cont.  (2d  Ed.) 
271. 

Elsewhere  in  its  charge  the  court  instructed  the  jury  correctly  by 
stating  that  the  purpose  of  the  plaintiff  in  requiring  this  stipulation 
must  have  been  to  enable  it  to  deceive  the  public.  But  the  error  was 
not  thereby  cured.  The  jury  might  well  have  inferred  that,  in  order 
to  prove  the  unlawful  purpose,  it  was  necessary  to  prove  that  the 
plaintiff  attempted  to  carry  it  out.    Durant  Mining  Co.  v.  Percy  ConsoL 
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Mining  Co.,  93  Fed.  166,  36  C.  C.  A.  262;  Standard  Life  &  Accident 
Ins.  Co.  V.  Sale,  121  Fed.  664,  67  C.  C.  A.  418,  61  L.  R.  A.  337 ;  11 
Encycl.  of  PI.  &  Pr.  148,  where  a  great  number  of  cases  to  the  same 
-effect  are  cited. 

The  other  question  involves  the  construction  of  the  sixth  clause  of 
the  contract.     It  will  be  convenient  to  repeat  it  in  this  connection. 

"(6)  The  party  of  the  second  part  shall  use  every  reasonable 
-effort  to  secure  sufficient  cars  for  the  shipment  to  the  party  of  the 
first  part  of  all  the  coal  called  for  by  this  contract,  and  if  it  fails 
to  secure  sufficient  cars  to  do  so,  it  agrees  to  load  and  deliver  to  the 
party  of  the  first  part  a  part  of  the  cars  it  may  receive  in  the  propor- 
tion that  the  coal  called  for  under  this  contract  each  day  bears  to 
the  total  production  of  coal  from  the  mines  of  the  party  of  the  second 
part  for  such  day." 

It  is  urged  by  defendant  in  error  that  no  question  arose  under  this 
•clause  because  there  was  at  all  times  a  sufficiency  of  cars.  But  it  quite 
clearly  appears  that  this  assumption  of  fact  is  not  well  founded.  It 
is  seen  that  it  was  anticipated  that  there  might  be  occasions  when 
there  would  be  a  shortage  of  cars,  and  there  was  evidence  tending 
to  show  that  on  many  days,  notwithstanding  the  efforts  of  the  Luhrig 
•Coal  Company  to  procure  them,  there  was  a  shortage  of  cars  available 
for  shipping  coal.  ,  There  was  evidence  also  tending  to  show  that 
the  Luhrig  Coal  Company  had  no  storage  ground,  and  that  their  coal 
was  directly  loaded  upon  the  cars  as  it  was  brought  out  of  the  mine, 
and  therefore  that  the  production  of  the  mine  was  restricted  to  the 
capacity  of  the  cars  available  for  receiving  it,  and  that  these  condi- 
tions and  methods  of  mining  and  shipping  at  the  Luhrig  Company's 
mines  were  known  and  understood  by  the  officers  of  the  Jones  & 
Adams  Company  when  the  contract  was  made.  There  was  evidence 
from  which  it  might  be  inferred  that  the  coal  company  would  have 
other  contracts  for  the  sale  and  delivery  of  coal  to  other  parties,  and 
that  the  Jones  &  Adams  Company  knew  this  and  expected  that  such 
would  be  the  fact.  In  the  light  of  these  facts,  what  is  the  proper  con- 
struction to  be  put  upon  clause  6,  which  was  to  govern  the  execution  of 
the  contract  upon  days  when  there  should  be  a  shortage  of  cars?  It 
must  be  confessed  the  language  is  obscure.  Counsel  have  differed  in 
its  construction,  and  the  court  below  did  not  agree  to  the  contention  of 
either.  It  cannot  be  taken  literally  to  any  sensible  result.  Resort 
must  therefore  be  had  to  settle  rules  of  construction.  The  leading  one 
is  that,  when  the  court  can  discern  the  main  purpose  of  the  parties, 
it  will  construe  the  words  and  clauses  of  the  instrument  in  a  way 
to  effectuate  the  main  purpose  if  that  can  be  done  without  doing  vio- 
lence to  the  language  employed,  and  considerable  latitude  is  justifiable 
if  the  main  purpose  is  clear.  Upon  the  authority  of  a  great  number 
of  cases,  English  and  American,  state  and  federal,  it  is  stated  in  17 
Am.  &  E.  End.  of  L.  4,  5,  that : 

"One  of  the  rules  of  Interpretation  most  frequently  referred  to  is  to  the 
effect  that  the  intention  must  be  determined  by  a  consideration  of  the  whole 
instrument  rather  than  of  any  particular  clause ;  the  theory  being  that  the  par- 
ties presumably  had  the  same  general  purpose  and  object  In  view  in  all  parts 
of"  the  instrument,  and  consequently,  if  some  of  the  stipulations  are  more 
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Obscure  than  others,  or  one  part  Is  seemingly  inconsistent  with  another,  the 
main  purpose  and  object,  as  collected  from  the  whole  instrument,  may  be  so 
clear  and  distinct  as  to  thro^  light  upon  such  obscure  or  inconsistent  parts." 

In  Tennessee  v.  Whitworth,  117  U,  S.  129,  137,  6  Sup.  Ct  645,  648, 
29  L.  Ed.  830,  Chief  Justice  Waite  said: 

"In  construing  statutes  which  are  binding  on  states  as  contracts,  the  words 
employed  are,  if  possible,  to  be  given  the  same  meaning  they  had  in  the  minds 
of  the  parties  to  the  contract  when  the  statute  was  enacted.  In  this  respect 
there  is  no  difference  between  a  contract  of  a  state  and  a  contract  of  a  natural 
person.  If  the  words  employed  are  capable  of  more  than  one  meaning,  that 
meaning  is  to  be  given  them  which,  taking  the  whole  statute  together,  it  is 
apparent  the  parties  intended  they  should  have." 

And  see  Chesapeake,  etc.,  Canal  Co.  v.  Hill,  15  Wall.  54,  21  L. 
Ed.  64 ;  and  O'Brien  v.  Miller,  168  U.  S.  287,  296,  297,  18  Sup.  Ct. 
140, 144,  42  L.  Ed.  469,  where  Mr.  Justice  White  brought  very  distinct- 
ly into  view  the  grounds  which  support  his  statement  that: 

•*The  elementary  canon  of  interpretation  is  not  that  particular  words  may 
be  isolatedly  considered,  but  that  the  whole  contract  must  be  brought  into 
view  and  interpreted  with  reference  to  the  nature  of  the  obligations  between 
the  parties,  and  the  intention  which  they  have  manifested  in  forming  them. 
Boardman  v.  Reed,  C  Pet  328,  8  L.  Ed.  415 ;  Canal  Co.  v.  Hill,  15  Wall,  94,  21 
L.  Ed.  64." 

This  canon  has  a  very  direct  application  to  the  expressions  "and 
if  it  fails  to  secure  sufficient  cars  so  to  do,"  and  "total  production  of 
coal,"  in  the  sixth  clause  of  this  contract. 

It  seems  to  us  that  here  the  dominating  idea  was  that,  in  the  event 
of  an  insufficient  number  of  cars  to  supply  the  coal  company's  demands 
on  any  day  when  coal  should  be  shipped,  the  Jones  &  Adams  Com- 
pany should  be  accorded  their  proportionate  share  of  the  cars  which 
could  be  secured,  and  that  there  should  be  no  discrimination  in  favor 
of  other  parties.  Upon  this  construction  the  proper  formula  in  case 
of  the  shortage  would  consist  in  the  following  proportion;  that  is  to 
say,  the  part  of  the  cars  due  plaintiff  each  day  is  to  the  whole  num- 
ber of  cars  available  for  shipping  coal  thaf  day,  as  the  number  of 
car  loads  due  the  plaintiff  by  the  terms  of  the  contract  that  day  is  to 
the  number  of  car  loads  due  all  parties  for  that  day.  The  contract 
says  that  party  shall  have  "a  part  of  the  cars,"  evidently  recognizing 
that  the  other  cars  are  to  be  given  to  others;  and  what  others  could 
be  intended  than  the  customers  of  the  coal  company?  We  are  con- 
firmed in  this  interpretation  of  the  contract  by  the  letters  of  the  Jones 
&  Adams  Company  to  the  coal  company  written  during  the  period 
fixed  for  the  delivery  of  the  coal.  On  October  4,  1902,  the  Jones 
&  Adams  company  wrote  a  letter  to  the  coal  company,  in  which,  after 
calling  attention  to  the  contract  and  complaining  that  the  coal  com- 
pany was  "shipping  large  amounts  to  other  places  and  practically  none 
to  us,"  they  say: 

*'We  understand  you  receive  all  the  cars  you  need.  Even  if  that  was  not  so, 
we  desire  to  call  your  attention  particularly  to  clause  6  of  the  contract,  which 
requires  you  to  ship  us  a  proportion  of  your  output" 

And  in  the  letter  of  President  Jones  to  the  coal  company  on  Janu- 
ary 19,  1903,  after  referring  to  a  letter  from  the  coal  company,  he  says : 
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*'You  eeem  to  insist  in  your  letters  that  the  railroad  company  must  be  taken 
care  of  before  our  contract  with  you  is  considered.  We  do  not  care  anything 
about  where  you  put  your  coal,  our  contract  is  based  upon  the  supply  of  cars 
for  loading  coal  to  everybody,  including  the  railroad,  and  we  must  insist  upon 
it  being  carried  out  on  these  lines  when  the  proper  time  comes. 

"Yours  very  truly,  J.  S.  Jones,  President" 

These  letters  plainly  show  that  the  Jones  &  Adams  Company  under- 
stood  that  the  coal  company  would  be  delivering  to  other  parties,  and 
that  the  former  expected  to  share  with  such  parties  in  the  deliveries. 
The  practical  construction  which  parties  put  upon  their  contract  dur- 
ing its  operation,  where  its  meaning  is  doubtful,  is  of  much  weight 
in  settling  its  construction.  And  this  shows  what  was  meant  by  the 
preceding  clause,  where  it  is  said  "and  if  it  [the  coal  company]  fails 
to  secure  sufficient  cars  to  do  so"  that  is,  to  furnish  all  tlie  coal  called 
for  by  the  contract — ^then,  etc.,  and  indicates  not  that  the  sufficiency 
of  cars  intended  was  merely  a  sufficiency  of  cars  to  supply 
the  Jones  &  Adams  Company  the  coal  due  to  that  company, 
but  to  supply  them  and  others  with  whom-  they  expected  to 
share.  So,  also,  it  fixes  the  meaning  of  the  words  "the  total  pro- 
duction of  coal,"  in  the  latter  part  of  the  clause,  to  be  the  total  ex- 
pected production;  that  is  to  say,  what  would  be  necessary  to  meet 
all  the  engagements  of  the  coal  company.  The  criticism  made  by 
counsel  for  the  defendant  in  error  is  that  under  this  construction  the 
Jones  &  Adams  Company  would  be  at  the  mercy  of  the  coal  company, 
for  the  latter  might  contract  for  the  delivery  of  coal  beyond  the  ca- 
pacity of  the  mines.  A  sufficient  answer  to  this  objection  •  would 
be  that  such  overcontracting  would  be  in  violation  of  the  spirit  of 
the  contract  and  tHe  coal  company  would  not  be  allowed  to  take  ad- 
vantage of  any  excess  arising  from  overcontracting  for  deliveries 
of  coal. 

Again,  the  regular  and  established  method  of  conducting  a  business 
is  of  significance  in  construing  a  contract  relating  to  it.  In  the  case 
of  Western  Hardware  Mfg.  Co.  v.  Bancroft-Charnley  Steel  Co.,  IIG 
Fed.  176,  63  C.  C.  A.  548,  it  w^s  held  by  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  that,  when  a  contract  relating  to  the  furnish- 
ing of  certain  articles  of  machinery  was  obscure,  the  kind  of  business 
in  which  the  seller  was  engaged  was  important  in  determining  whether 
the  contract  was  one  of  bargain  and  sale,  or  for  the  manufacture  and 
sale,  of  such  articles.  In  Lillard  v.  Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.  168,  67  C.  C.  A.  74,  we  held  that  a  contract  for  a  sale  and 
delivery  of  refuse  of  a  distillery  to  a  feeding  lot  raised  a  strong  pre- 
sumption that  there  was  some  usage  with  reference  to  which  the  parties 
made  their  contract,  and  that,  when  proved,  such  usage  became  a  part 
of  it.  And  in  McKeefrey  v.  Connellsville  Coke  Co.,  17  U.  S.  App. 
35,  56  Fed.  212,  5  C.  C.  A.  482,  it  was  held  by  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit  that  a  contract  for  coke,  deliverable  daily, 
which  stated  that  the  seller  should  not  be  held  responsible  for  the 
railroad  company's  failure  to  supply  transportation,  but  was  silent 
as  to  the  consequences  if  the  cars  furnished  were  insufficient  to  supply 
all  the  seller's  customers,  should  be  construed  by  reference  to  a  usage 
among  dealers  (which  was  proven  in  that  case)  to  apportion  the  in-. 
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sufficient  supply  of  cars  among  all  the  customers  of  the  seller  equally 
in  proportion  to  their  contracts.  As  we  have  said,  in  that  case  such 
a  usage  was  proved.  But  here  that  which  was  there  a  usage  is 
recognized  in  the  contract  as  the  basis  of  the  stipulation.  As  the 
<x>urt  there  said,  "in  contemplation  of  law,  the  usage  is  written  into 
the  contract."    Here  it  is  actually  written  in. 

But  there  is  another  factor  to  be  reckoned  with.  It  appears  that 
during  a  part  of  the  time  prescribed  for  making  deliveries  the  only 
railroad  company  running  to  the  mines  refused  to  bill  out  to  Jones 
&  Adams  cars  of  coal  which  were  loaded  and  billed  to  them  in  the 
shipping  orders  of  the  coal  company,  and  altered  the  bills  so  as  to 
make  the  railroad  company  consignee  at  such  places  on  the  railroad 
•company's  lines  as  it  might  require  coal  foi:  its  own  use.  Finally  the 
railroad  company  refused  altogether  to  furnish  cars  for  transporting 
-coal  to  any  other  party  than  itself.  The  excuse  assigned  for  this 
action  of  the  railroad  company  was  tftat'on  account  of  a  strike  or 
strikes  of  miners  in  the  great  coal  mines  in  the  East  the  railroad 
company  was  compelled  to  lay  hold  of  any  coal  within  reach,  in  order 
to  keep  its  lines  in  operation.  It  is  contended  for  plaintiff  in  error 
that  coal  once  loaded  and  billed  to  Tones  &  Adams  Company  should  be 
regarded  as  delivered  to  them.  We  think  this  is  correct,  and  it  seems 
to  have  been  the  understanding  of  the  Jones  &  Adams  Company,  for 
in  President  Jones'  letter  to  the  coal  company  of  December  24,  1902, 
he  says: 

"In  several  of  your  letters  you  speak  of  your  coal  being  confiscated  by  the 
railroad.  We  know  nothing  about  yonr  arrangements  with  the  railroad  com- 
pany. The  contract  only  requires  that  you  load  the  coal  on  cars  at  your  mines 
for  us.  If  you  do  that,  the  coal  is  ours.  If  it  is  confiscated,  we  will  deal  with 
the  railroads  in  regard  thereto." 

Again  on  February  26,  1903,  in  another  letter  to  the  coal  company. 
President  Jones  says : 

"We  are  surprised  at  your  letter  and  cannot  agree  with  you  that  you  were 
to  ship  the  coal  anywhere.  Our  contract  ^alls  for  delivery  to  us  on  cars  at 
your  mines,  and  that  we  will  attend  to  the  shipping." 

The  court  below  was  requested  to  charge  the  jury  that  such  would 
be  the  effect  of  loading  and  billing  the  cars  to  the  Jones  &  Adams 
Company.  But  the  court  refused  to  give  this  instruction,  and  error 
IS  assigned  thereon.  We  think  the  instruction  should  have  been 
given.  Such  car  loads  of  coal  as  were  not  billed,  but  which  the  rail- 
road company  seized  in  excess  of  its  rights  by  contract  with  the  coal 
company,  should  not  be  included  in  determining  the  number  avail- 
able to  the  coal  company  for  the  daily  shipments  to  the  Jones  & 
Adams  Company  and  its  other  customers.  The  court  below  appears 
to  have  taken  a  different  view  in  respect  to  the  proper  construction  of 
clause  6.  The  coal  company  called  Mr.  Cunninghame,  the  president 
of  the  company,  and  put  to  him  this  question: 

"During  this  period  from  June  1st  to  April  1st  what  was  the  amount  of  your 
contracts  that  you  had  to  fulfill,  of  all  the  contracts,  including  the  railroad, 
And  including  Jones  &  Adams?" 
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This  was  objected  to  by  counsel  for  the  plaintiff  upon  the  ground 
tlius  stated: 

The  proportion  we  were  to  get  was  from  the  proportion  of  the  output,  not 
rom  a  proportion  of  the  contracts." 

The  court  sustained  the  objection  and  excluded  the  evidence,  ob- 
serving that  in  its  judgment  the  "total  production  of  coal"  in  the 
last  part  of  clause  6  meant  the  actual  production,  and  the  effect  of  the 
ruling  was  that  the  volume  of  the  coal  company's  contracts  was  not 
a  factor  in  determining  the  proportion  of  cars  to  which  the  plaintiff  was 
entitled  in  case  of  shortage.  We  are  not  quite  clear  what  the  court 
meant  by  "actual  production,"  but  we  will  consider  this  question  fur- 
ther when  reviewing  the  court's  instructions  to  the  jury.  In  explain- 
ing this  sixth  clause  of  the  contract  to  the  jury,  the  court  said: 

"Now,  I  do  not  know  whether  the  jury  have  fully  understood  Just  what 
that  provision  means,  and,  lest  you  might  not  fully  understand  It,  for  the  pur- 
|M)ses  of  illustration  and  for  purposes  of  illustration  alone,  I  will  suggest  or 
c-siil  attention  to  the  method  of  arriving  at  what  was  meant  by  this  clause: 
In  October,  for  instance,  under  the  contract,  10,000  tons  of  coal  were  to  be 
delivered.  Now,  if  we  assume  that  the  working  days  in  that  month  were  25, 
that  the  daily  output  of  the  mine  for  each  working  day  was  1,200  tons,  and 
that  the  cars  that  had  been  secured  and  were  ready  to  receive  coal,  would  av- 
erage 24  for  each  working  day,  then  we  would  reach  this  result:  The  10,000 
tons  divided  by  25  will  give  400  tons,  which  the  plalntijff  would  be  entitled  to 
receive  each  working  day  during  that  month.  The  daily  output  being  1,200 
tons,  the  400  tons  which  the  plaintiff  would  be  entitled  to  receive  would  be 
r>'ip-third  of  that  amount  Now,  assuming  that  there  were  24  cars  on  hand 
for  each  working  day,  the  plaintilTs  proportion,  being  one-third,  would  be 
8  <"irs,  and  the  plaintifiP  would  be  entitled  to  have  8  cars  loaded  with  coal 
each  working  day  of  that  month." 

By  the  "daily  output  of  the  mine"  the  court  evidently  meant  the 
same  thing  as  the  "actual  production"  the  court  had  in  mind  in  ex- 
cluding the  testimony  above  mentioned  which  may  have  been  the  coal 
produced  that  day,  tiie  normal  daily  production,  or  the  daily  produc- 
tion of  which  the  mines  were  capable.  And,  again,  it  is  seen  that 
the  court  entirely  ignores  the  extent  of  the  claims  of  other  customers 
upon  the  mine.  The  actual  daily  output  of  the  mine  was  often  much 
less  than  enough  to  satisfy  all  the  customers,  and  the  effect  of  this 
illustration  would  be  to  give  Jones  &  Adams  Company  an  undue  pro- 
portion on  such  occasions.  Thus  in  the  case  supposed  they  would  get  8 
of  the  24  cars,  because  that  is  the  proportion  of  the  400  tons  due  them 
to  the  1,200  tons,  and  the  other  customers  would  get  exactly  16  cars, 
no  matter  how  large  their  contracts  were.  If  the  total  amount  due 
to  all  parties  were  just  1,200  tons,  the  result  would  happen  to  be  the 
same  as  in  the  illustration  of  the  court.  But  suppose  the  amount  due 
all  parties  was  1,600  tons,  and  the  amount  due  Jones  & 
Adams  Company  was  400,  their  share  of  the  cars  would  be 
one-quarter  of  the  24 — 6  cars.  If  the  amount  due  all  was  2,000  tons, 
their  share  of  the  cars  would  be  one-fifth  of  the  number  available. 
If  it  be  once  admitted,  as  we  think  it  must  be,  that  the  contract  con- 
templated that  there  would  be  other  purchasers  of  coal  who  would 
share  with  these  purchasers  in  case  of  shortage  of  cars,  it  is  difficult  to 
believe  it  to  have  been  intended  that  the  ratio  of  sharing  as  between 
141 F.— 40 
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the  several  purchasers  should  change  from  day  to  day.  The  fair  in- 
ference IS  that  the  customers  were  expected  to  stand  upon  a  footing  of 
equality  at  all  times  when  there  should  be  a  shortage  of  cars.  It  fol- 
lows from  what  we  have  said  relative  to  the  meaning  of  this  con- 
tract that  this  instruction  was  erroneous,  as  was  also  the  exclusion  of 
the  testimony  of  the  witness  Cunninghame  relating  to  the  same  sub- 
ject. 

There  are  some  subordinate  questions  presented  by  the  record. 
but  it  is  believed  the  most  important  are  covered  by  the  conclusions 
already  stated,  and  the  others  may  not  arise  on  the  new  trial  in  the 
same  form.    The  judgment  must  be  reversed  and  a  new  trial  awarded. 


HARPER  v.  RANKIN. 
(Circuit  Conrt  of  Appeals,  Fourth  Circuit    November  9,  1905.) 

No.  584. 

1.  Judgment — Matters  Concluded — Natube  or  Bankrupt's  Indebtedkks. 

A  judgment  of  a  court  of  competent  Jurisdiction  in  favor  of  the  receiver 
of  a  national  bank  and  against  a  defendant  who  was  duly  served,  ta^ 
upon  findings  that  such  defendant,  while  an  officer  of  the  bank,  embezzled 
and  misappropriated  its  funds,  where  unreversed,  is  condasive  of  the 
character  of  the  indebtedness  upon  an  issue  as  to  whether  the  debt  is  ooe 
from  which  such  defendant  would  be  released  by  a  discharge  in  bank- 
ruptcy. 

2.  Bankbuftcy — DiscHABOE — Debts  Cbeated  by  Fraud  or  Eicbezzlement. 

An  indebtedness  created  by  the  embezzlement  and  misappropriation  of 
the  funds  of  a  bank  by  the  debtor  while  acting  in  the  capacity  of  rice 
president  of  the  bank  and  having  full  control  of  its  affairs  is  one  created 
by  his  fraud,  embezzlement,  and  misappropriation  while  acting  in  a  fidu- 
ciary capacity,  within  the  meaning  of  Bankr.  Act  July  1,  1898,  c  541,  S 
17a  (4),  30  Stat  550  [U.  S.  Comp.  St  1901,  p.  3428],  and  from  which  be 
is  not  released  by  a  discharge  in  bankruptcy. 

Petition  for  Revision  of  Proceedings  of  tlie  District  Court  of  the 
United  States  for  the  Western  District  of  Virginia,  at  Abingdon,  in 
Bankruptcy. 

For  opinion  below,  see  133  Fed.  970- 

R.  A.  Ayers,  for  petitioner. 
W.  C.  Herron,  for  respondent 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD, 
District  Judge. 

BOYD,  District  Judge.  On  the  18th  day  of  May,  1904,  Edward  L 
Harper  was,  upon  his  own  petition,  adjudged  bankrupt  by  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District  of  Virginia 
sitting  in  bankruptcy.  At  the  time  of  the  said  adjudication  there  was 
pending,  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  an  action  brought  against  the  said  Harper  by 
George  C.  Rankin,  receiver  of  the  Fidelity  National  Bank  of  Cincin- 
nati, to  recover  the  sum  of  $2,500,000.  On  the  18th  of  October,  1904. 
Harper,  the  bankrupt,  filed  his  petition  in  the  District  Court  for  the 
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Western  District  of  Virginia,  praying  that  Rankin,  receiver  as  afore- 
said, to  be  enjoined  from  further  proceeding  in  his  action,  under  the 
provisions  of  section  11  of  the  bankruptcy  act  of  July  1,  1898,  30 
Stat.  549,  c.  541  [U.  S.  Comp.  St  1901,  p.  3426] ;  and  on  the  same 
day  the  court  made  and  entered  the  order  contemplated  by  the  said 
section.  On  the  21st  of  November  Rankin,  the  receiver,  filed  his 
petition  in  the  case,  alleging  that  the  claim  upon  which  his  suit 
was  pending  was  not  one  from  which  a  discharge  in  bankruptcy 
would  release  the  bankrupt;  it  being  alleged  by  Rankin  that  the  debt 
upon  which  he  was  suing  was  one  of  those  excepted  by  section  17 
of  the  bankruptcy  act.  30  Stat.  550  [U.  S.  Comp.  St.  1901,  p.  3428]. 
Accompanying  Rankin's  petition  as  an  exhibit  was  a  certified  copy  of 
a  bill  of  complaint,  in  chancery,  filed  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  on  the  19th  of  September, 
1887,  in  the  name  of  David  Armstrong,  receiver  of  the  Fidelity  Na- 
tional Bank,  of  Cincinnati,  Ohio,  against  Briggs  Smith,  Edward  L. 
Harper,  William  H.  Chatfield,  Henry  Pogue,  Albert  B.  Gahr,  James 
H.  Mathews,  Eugene  Zimmerman,  Ammi  Baldwin,  and  Benjamin  E 
Hopkins;  also  the  findings  of  fact  and  entry  made  against  the  said 
Edward  L.  Harper  in  the  said  case  at  October  term,  1903,  of  the 
said  Circuit  Court  for  the  Southern  District  of  Ohio.  Harper  demurred 
to  the  petition  of  Rankin,  and  on  the  20th  of  December,  1904,  the 
court  of  bankruptcy  overruled  the  demurrer,  and  upon  consideration 
of  Rankin's  petition  and  the  exhibits  therewith  filed  entered  an  order 
annulling  and  setting  aside  the  restraining  order  of  October  18,  1904. 
The  case  is  certified,  upon  the  exception  of  the  bankrupt,  to  this  court 
for  a  review  of  the  decision  of  the  bankruptcy  court. 

In  the  bill  filed  by  Armstrong,  receiver,  in  the  Circuit  Court  for 
the  Southern  District  of  Ohio,  it  is  charged,  among  other  things,  in 
substance,  that  Briggs  Swift  was  president  of  the  Fidelity  National 
Bank,  of  Cincinnati,  Ohio,  and  that  Edward  L.  Harper  was  vice  presi- 
dent, Ammi  Baldwin,  cashier,  and  Benjamin  E.  Hopkins,  assistant 
cashier,  and  that  the  other  defendants  in  the  case  were  directors  of 
the  said  bank.  It  is  also  charged  that  Harper  had  the  active  man- 
agement and  control  of  the  affairs  of  the  said  bank,  and  that  he  was 
permitted  by  the  directors  of  the  bank  to  loan  its  money  to  himself  and 
to  a  firm  of  which  he  was  a  member,  and  to  various  corporations  named 
in  the  bill,  of  which  he  was  principal  owner ;  that,  in  the  course  of  these 
transactions  Harper,  as  vice  president,  misappropriated  the  funds  of 
the  bank,  violated  the  law  in  respect  to  the  affairs  of  the  bank,  and  in 
substance  it  is  charged  that  he  fraudulently  diverted,  appropriated  to 
his  own  use,  and  embezzled  the  batk's  money  to  the  extent  of  $2,500,- 
000,  and  thus  became  indebted  to  it  in  that  sum. 

The  findings  of  fact  and  judgment  entered  in  the  case  at  October 

term,  1903,  are  as  follows: 

**Tlie  United  States  of  America,  Southern  pistrlct  of  Ohio,  Western  Divi- 
sion— ss. : 

^'At  a  stated  term  of  the  Circuit  Ck)urt  of  the  United  States  of  America  with- 
in and  for  the  Western  Division  of  the  Southern  District  of  Ohio,  In  the  Sixth 
Judicial  Circuit  of  the  United  States  of  America,  begun  and  had  In  the  court- 
rooms at  the  city  of  Cincinnati,  Ohio,  In  said  district,  on  the  first  Tuesday  of 
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October,  being  also  the  6th  day  of  that  month,  in  the  year  of  onr  Lord  1903, 
and  of  the  American  Independence  the  one  hundred  and  twenty-eighth. 

"Present:  The  Honorable  Albert  C.  Thompson,  District  Judge,  sitting  and 
holding  Circuit  Court: 

"On  Saturday,  the  10th  day  of  October,  A.  D.,  1903,  among  other  proceed- 
ings had,  were  the  following,  to  wit : 

"George  C.  Rankin,  Receiver  of  the  Fidelity  National  Bank  of  Cincinnati,  ▼. 
I'Mward  L.  Harper,  Impleaded  with  Briggs,  Swift,  and  Others.    No.  4.054, 

"This  cause  came  on  for  hearing  at  the  October  term  of  1903  of  this  court 
and  the  court  thereupon  find  as  follows:  That  since  the  bringing  of  this  suit 
Dsivid  Armstrong,  receiver  of  the  Fidelity  National  Bank,  and  the  original 
phiintljff  in  this  case,  has  resigned,  and  that  George  C.  Rankin  has  been  ap- 
Ijolnted  such  receiver  by  the  Comptroller  of  the  Currency,  and  is  now  acting 
as  such,  and  has  been  made  plalntijff  in  this  case  by  order  of  this  court;  that 
said  Edward  L.  Harper  has  been  personally  served  with  process  in  this  case, 
and  has  filed  no  answer  to  the  allegations  of  the  bill  of  complaint,  and  is  in 
default,  and  has  been  notified,  as  ordered  by  the  court,  of  the  setting  of  this 
cause.  And  on  consideration  thereof  the  court  find  that  the  defendant,  Ed- 
ward L.  Harper,  was  vice  president,  and  in  general  charge  of  the  affairs  of 
the  said  Fidelity  National  Bank  from  its  organization  until  Its  failure,  and 
that  during  said  time  he  embezzled  large  sums  of  money  of  the  funds  of 
saijd  bank;  that  he  loaned  large  sums  of  money  to  firms  and  corporations 
In  which  he  was  interested,  without  authority  and  contrary  to  law,  and 
that  the  proceeds  of  said  loans  were  taken  by  him  from  said  bank  for  his  per- 
sonal use,  and  that  the  said  firm  and  corporation  became  insolvent  and  the 
sums  so  loaned  were  entirely  lost  to  the  bank ;  that  he  used  the  funds  of  said 
bank  in  large  amounts  in  personal  speculations,  and  which  sums  were  wholly 
lost  to  the  bank;  that  the  allegations  contained  in  the  bill  of  complaint  in  ref- 
ereni'e  to  said  several  matters  ai*e  true  as  therein  set  forth.  By  reasons  of 
which  Illegal  acts  of  the  said  Harper  the  said  bank  was  damaged  in  more 
than  the  sum  of  $2,500,000,  for  which  sum  said  Harper  is  liable  to  the  bank. 
It  Is  therefore  ordered,  adjudged,  and  decreed  by  this  court  that  the  said 
plaintiff  recover  for  the  use  of  said  bank  of  the  said  defendant,  Edward  L. 
Harper,  the  sum  of  $2,500,000,  with  interest  from  June  20,  1887,  the  date  of 
the  failure  of  said  bank,  together  with  the  costs  of  suit  to  be  taxed,  and  that 
execution  issue  therefor." 

The  cause  of  action  in  the  case  of  Rankin,  Receiver,  etc.,  v.  Edward 
L.  Harper,  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  which  the  injunction  is  sought,  is  the  above 
judgment.  The  grounds  of  Harper's  demurrer  to  Rankin's  petition 
are  these: 

''(1)  On  the  face  of  the  petition  it  appears  that  the  Judgment  enjoined  was 
not  for  a  debt  created  by  respondent's  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  officer,  or  In  any  fiduciary  capacity',  and  the 
I)etition  does  not  allege  any  other  ground  for  bringing  the  debt  within  any  of 
the  exceptions  set  out  In  section  17  of  the  national  bankruptcy  act  (2)  The 
bill  filed  with  the  petition,  as  part  thereof,  shows  on  its  face  that  a  consider- 
able portion  of  the  Judgment  sought  to  be  enforced  by  petitioner  was  not 
founded  on  liabilities  arising  out  of  fraud,  embezzlement  misappropriation,  or 
defalcation ;  and,  since  the  petition  does  not  show  what  part  of  said  Judgment 
is  so  founded,  the  petition  must  be  dismissed.  (3)  The  said  petition  is  other- 
wise defective.  Inconsistent  and  Insufficient" 

The  single  question  involved  in  this  case  is  whether  a  discharge  in 
bankruptcy  would  operate  as  a  release  of  the  debt  due  from  Harper, 
for  the  recovery  of  which  the  suit  in  the  Circuit  Court  for  the  Southern 
District  of  New  York  was  brought  and  is  pending.  In  order  to 
present  the  question  fully,  we  copy  so  much  of  the  two  sections  of  the 
bankruptcy  act  as  relates  to  the  controversy  in  this  case: 
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''Section  11.  A  suit  which  is  founded  upon  a  claim  from  which  a  discharge 
would  be  a  release,  and  which  is  pending  against  a  person  at  the  time  of  the 
filing  of  a  petition  against  him,  shall  be  stayed  until  after  an  adjudication  or 
the  dismissal  of  the  petition ;  if  such  person  is  adjudged  a  bankrupt,  such  ac- 
tlon  may  be  further  stayed  until  t\\elve  months  after  the  date  of  such  adju- 
dication, or,  if  within  that  time  such  person  applies  for  a  discharge,  then,  until 
the  question  of  such  discharge  is  determined. 

"Sec.  17.  A  discharge  in  banlsruptcy  shall  release  a  bankrupt  fro^i  all  of 
his  provable  debts,  except  such  as  ♦  ♦  ♦  (4)  were  created  by  his  fraud,  em- 
bezzlement, misappropriation,  or  defalcation  while  acting  as  an  officer  or  in 
any  fiduciary  capacity." 

The  Supreme  Court  of  the  United  States,  in  Crawford  v.  Burke, 
195  U.  S.  176,  26  Sup.  Ct.  9,  49  L.  Ed.  147,  has  construed  the  last 
clause  of  section  17  of  the  bankruptcy  act  of  1898  to  mean  that,  in 
order  to  bring  a  debt  within  the  exception,  it  must  be  created  by  the 
bankrupt's  fraud,  embezzlement,  misappropriation,  or  defalcation  while 
acting  as  an  officer  or  in  any  fiduciary  capacity.  This  decision  divests 
the  present  case  of  all  considerations  save  these :  First,  was  the  debt 
claimed  by  Ranjcin  as  receiver,  upon  which  his  suit  is  founded,  created 
by  Harper's  fraud,  embezzlement,  misappropriation,  or  defalcation? 
and,  second,  if  the  debt  was  thus  created,  was  Harper,  at  the  time, 
acting  as  an  officer  or  in  any  fiduciary  capacity? 

By  his  demurrer  the  bankrupt  confesses  the  facts  as  stated  in 
Rankin's  petition  to  be  true,  but  insists  that  the  debt  claimed  by  Ran- 
kin, upon  these  facts,  does  not  come  within  the  exception  provided  in 
section  17  of  the  bankruptcy  act.  The  bill  of  complaint  in  the  case 
of  Rankin,  Receiver,  v.  Harper  and  Others,  and  the  findings  of  fact 
and  judgment  of  the  Circuit  Court  for  the  Southern  District  of  Ohio, 
attached  as  an  exhibit  to  the  petition,  constitute  a  part  of  its  allega- 
tions, and  in  this  exhibit  the  bill  charges  that  Harper,  as  vice  president 
of  the  Fidelity  National  Bank  of  Cincinnati,  Ohio,  had  control  and 
management  of  its  affairs,  that  in  this  position,  by  his  fraud,  he  de- 
stroyed the  assets  of  the  bank,  that  he  embezzled  its  funds,  and  that 
he  misappropriated  the  same  by  making  loans  to  copartnerships  and 
corporations  in  which  he  was  interested,  and  which  were  totally  insol- 
vent, which  loans  were  wholly  lost  to  the  bank;  and  the  court,  in  its 
judgment,  declares  and  finds  as  facts  that  the  defendant,  Edward  L. 
Harper,  was  vice  president  and  in  general  charge  of  the  affairs  of  the 
Fidelity  National  Bank  from  its  organization  until  its  failure;  that 
during  the  time  he  embezzled  large  sums  of  money  of  the  funds  of 
the  bank ;  that  he  loaned  large  sums  of  its  money  to  firms  and  corpo- 
rations in  which  he  was  interested,  without  authority  and  contrary  to 
law,  and  that  tlie  proceeds  of  said  loans  were  taken  by  him  from  the 
bank  for  his  personal  use;  that  said  firms  and  corporations  became 
insolvent,  and  the  sums  so  loaned  were  entirely  lost  to  the  bank;  that 
he  used  the  funds  of  the  bank,  in  large  amounts,  in  personal  specula- 
tion, which  were  wholly  lost  to  the  bank ;  and  that  by  reason  of  these 
unlawful  acts  he  became  liable  to  the  bank  in  the  sum  of  $2,500,000. 
And  judgment  was  entered  against  him  for  the  said  sum,  with  interest 
on  it  from  July  20,  1887,  and  costs. 

If  the  allegations  in  the  bill  of  complaint  and  the  findings  of  fact 
by  the  court  are  true,  it  seems  to  us  that  the  character  of  the  debt  in 
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controversy  is  fully  established.  The  question  then  presents  itself 
whether  we  have  the  power  to  go  behind  this  judgment  and  the  recita- 
tions of  fact  therein  to  inquire  further  as  to  the  cause  of  action  upon 
which  the  suit  was  brought,  or  the  evidence  upon  which  the  court 
based  its  findings  and  conclusions.  The  case  of  Rankin,  Receiver,  v. 
Harper  and  Others,  was  pending  in  a  court  of  competent  jurisdiction. 
Harper  was  duly  served  with  process,  and  had  his  day  in  court.  The 
judgment  was  regularly  entered  against  him,  and  he  took  no  proceed- 
ing to  annul  or  to  modify  it.  "Where  a  court  has  jurisdiction,  it  has 
the  right  to  decide  any  question  which  occurs  in  the  cause,  and, 
whether  its  decisions  be  correct  or  otherwise,  its  judgments,  until  re- 
versed, are  regarded  as  binding  in  every  other  court"  (Elliott  v.  Peir- 
sol,  26  U.  S.  329,  7  L.  Ed.  164)  ;  and  the  same  doctrine  is  upheld  in 
McGoon  V.  Scales,  76  U.  S.  23, 19  L.  Ed.  545.  "The  question  of  the  con- 
clusiveness of  records  most  frequently  arises  on  judgments.  The 
doctrine  is  well  established  that  a  cause  of  action  once  finally  deter- 
mined, without  appeal  or  some  proceeding  for  the  annulment  of  the 
judgment  between  the  parties,  on  its  merits  by  any  competent  tribunal, 
cannot  afterwards  be  litigated  by  a  new  proceeding,  either  before  the 
same  or  any  other  tribunal."  A.  &  E.  Ency.  vol.  2,  p.  390,  and  authori- 
ties cited  in  note.  "It  is  a  rule  of  common  law  that  the  record  of  a 
court  imports  such  absolute  verity  that,  as  a  general  rule,  no  person 
against  whom  it  is  producible  is  allowed,  in  collateral  proceedings,  to 
aver  or  prove  as  error  in  fact  a  matter  contrary  thereto."  A.  &  E. 
Ency.  vol.  2,  p.  389.  "Judgments  of  a  court  in  a  case  properly  con- 
stituted before  it,  and  where  it  has  jurisdiction  of  the  parties  and  the 
subject-matter  of  the  controversy,  are  deemed  to  be  valid,  and  will 
be  upheld  until  impeached  by  a  direct  proceeding  for  that  purpose." 
Morris  v.  Gentry,  89  N.  C.  248.  The  bill  of  complaint  charged  fraud, 
misappropriation,  and  embezzlement  on  the  part  of  Harper.  The 
court  so  found,  and  entered  a  judgment  as  above  stated.  For  the  pur- 
poses of  the  present  proceeding,  we  are  of  the  opinion  that  the  judg- 
ment of  the  Circuit  Court  for  the  Southern  District  of  Ohio  is  coi)- 
clusive;  and,  if  this  position  is  correct,  then  the  debt  upon  which  the 
receiver's  suit  is  pending,  in  its  creation,  contained  all  three  of  the 
elements  of  fraud,  embezzlement,  and  misappropriation. 

The  rights  and  powers  of  a  vice  president  of  a  bank,  having  the 
management  and  control  of  its  affairs,  are  such  as  he  is  bound  to 
exercise  for  the  benefit  of  others.  His  relation  to  the  funds  of  the 
bank  is  that  of  a  fiduciary,  and  an  indebtedness  arising  from  the  em- 
bezzlement or  misappropriation  of  such  funds  by  him  is  incurred  in 
that  capacity.  This  being  our  conclusion,  we  hold  that  the  debt  upon 
which  Rankin,  as  receiver^  is  suing  in  the  Southern  District  of  New 
York,  is  one  which  comes  within  the  exception  provided  in  section  17 
of  the  bankruptcy  act,  and  that  therefore  the  bankrupt  was  not  en- 
titled to  the  restraint  provided  in  section  11  of  the  said  act.  The  ques- 
tion was  discussed  in  the  bankruptcy  court,  and  also  here,  as  to  whether 
or  not  Harper  was  an  officer,  as  contemplated  by  section  17  of  the 
act  of  1898.  The  argument  in  support  of  the  position  that  he  was 
is  based  largely  upon  the  fact  that  in  the  provision  of  the  act  of  1867, 


Digitized  by 


Google 


AONEW  y.  HAYME&  631 

relating  to  the  same  subject,  the  term  "public  officer"  is  used,  whilst  in 
section  17  of  the  present  law  the  word  "public"  is  left  out.  In  the  case 
of  Crawford  v.  Burke,  supra,  in  which  a  construction  of  section  17  of 
the  present  bankruptcy  act  was  under  consideration,  in  passing  upon 
the  difference  between  the  terms  of  that  section  and  the  section  per- 
taining to  the  same  subject  in  the  act  of  1867,  the  court  says :  "Our  own 
view,  however,  is  that  a  change  in  phraseology  creates  a  presumption  of 
change  in  intent."  But  this  language  of  the  court  had  reference  to  the 
circumstances  under  which  the  debt  was  created,  and  not  to  the  official 
or  fiducial  character  of  the  debtor.  The  judge  of  the  bankruptcy  court 
was  of  the  opinion  that  this  change  in  phraseology  by  the  substitution 
of  the  word  "officer"  for  the  term  "public  officer"  had  the  effect  to 
enlarge  the  scope  of  the  law,  so  as  not  only  to  include  within  its  mean- 
ing public  officers,  but  also  officers  of  private  corporations ;  and  he  sup- 
ports his  decision  by  forceful  argument.  However,  in  order  to  dispose 
of  this  case,  we  do'  not  deem  it  necessary  to  pass  upon  this  point,  it 
being  our  opinion,  upon  the  facts,  that  the  debt  involved  was  by  the 
fraud,  embezzlement,  and  misappropriation  of  the  funds  of  the  bank  by 
Harper,  and  that  he  was,  at  the  time,  acting  in  a  fiduciary  capacity. 
The  judgment  of  the  bankruptcy  court  is  affirmed. 


AGNBW,  Collector  of  Internal  Revenue,  et  al.  ▼.  HATMES. 
(OlrcQit  Court  of  Appeals,  Fourth  Circuit.    November  9,  1905.) 

No.  576. 

1.  Internal  Revenue — Liability  of  Offices  fos  Wrongful  Setzxtbe. 

Rev.  St  §  970  [U.  S.  Comp.  St  1901,  p.  702],  provides  tliat  where,  in 
any  prosecution  on  account  of  the  seizure  of  any  vessel  or  goods  by  any 
collector  or  other  officer  of  the  government,  judgment  is  rendered  for  the 
claimant  but  it  appears  to  the  court  that  there  was  reasonable  cause  for 
the  seizure,  it  shall  so  certify,  and  in  such  case  the  claimant  shall  not  re- 
cover costs,  nor  shall  the  person  who  made  the  seizure  be  liable  to  suit 
on  account  of  it,  provided  that  the  vessel,  goods,  wares,  or  merchandise 
be,  after  Judgment,  forthwith  returned  to  such  claimant  Section  989 
[U.  S.  Comp.  St  1901,  p.  708]  provides  that  "when  recovery  is  had  in  any 
suit  or  proceeding  against  a  collector  or  other  officer  of  the  revenue  for 
any  act  done  by  him  ♦  ♦  ♦  In  the  performance  of  his  official  duty, 
and  the  court  certifies  that  there  was  probable  cause  for  the  act,  *  *  • 
or  that  he  acted  under  the  directions  of  the  ♦  ♦  ♦  proper  officer  of 
the  government  no  execution  shall  issue  against  such  collector  or  other 
officer,  but  the  amount  so  recovered  shall  ♦  ♦  ♦  be  paid  ♦  ♦  ♦ 
from  the  treasury."  Held,  that  such  two  sections  are  not  inconsistent, 
nor  does  section  989  authorize  a  recovery  against  a  revenue  officer  for  a 
wrongful  seizure,  when  made  upon  probable  cause,  and  when  the  goods 
are  returned  intact ;  but  their  effect,  when  construed  together,  is  to  limit 
the  claimant  in  such  case  to  an  action  for  loss  or  damage  to  his  property 
while  in  the  custody  of  the  officer,  and  to  convert  the  judgment  recovered 
therefor  into  a  claim  against  the  government  where  the  court  certifies 
that  the  officer  acted  either  upon  probable  cause  or  under  the  directions  of 
a  superior  officer. 

2.  Same — Action  for  Wrongful  Seizure — Defense  of  Probable  Cause. 

In  an  action  against  an  Internal  revenue  officer  for  a  wrongful  seizure 
of  property  which  has  been  returned  to  the  claimant  Intact,  proof  of  prob- 
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able  cause  for  such  seizure  Is  a  complete  defense,  and  may  be  made,  al- 
though the  court,  in  rendering  Judgment  for  the  claimant  in  a  proceeding 
for  the  forfeiture  of  the  property,  failed  to  make  the  certificate  of  prob- 
able cause  provided  for  by  Rev.  St  §  970  [U.  S.  CJomp.  St  1901,  p.  702] ; 
and  where  the  proof  shows  that  defendant  made  the  seizure  by  direction 
of  the  Commissioner  of  Internal  Revenue*  based  upon  information  re- 
ceived from  his  special  agents  which  Justified  a  suspicion  that  the  plaintiff 
was  violating  the  law.  the  court  is  warranted  in  charging  the  Jury  as  mat- 
ter of  law  that  there  was  probable  cause. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Danville. 

For  opinion  below,  see  132  Fed.  525. 

In  the  year  1901  T.  J.  Haymes,  the  plaintiff  below,  was  operating  a  regis- 
tered grain  distillery  at  Elba,  in  the  county  of  Pittsylvania,  Sixth  collection 
district,  Va.  The  distillery  had  a  surveyed  capacity  for  the  consumption  of 
three  bushels  of  material  a  day,  and  a  required  yield  of  3%  gallons  of  dis- 
tilled spirits  per  bushel.  In  the  month  of  June,  1901,  the  distillery  was  exam- 
nied  by  Rives  and  Shelly,  officers  of  the  internal  revenue,  and  also  by  Revenue 
Agent  C.  H.  Ingram,  who,  on  the  19th  of  that  month,  made  his  report  in  writ- 
ing to  the  Ck>mmi8sioner  of  Internal  Revenue,  advising  the  latter  of  various 
conditions  and  circumstances  in  and  about  the  distillery  which  indicated  that 
the  same  was  being  operated  with  Intent  to  defraud  the  United  States  of  the 
tax  upon  spirits  distilled  there,  and  of  nonpayment  of  the  taxes  on  spirits  al- 
ready produced  and  removed  from  the  distillery.  Acting  upon  the  informa- 
tion derived  from  this  report  and  also  from  reports  of  Rives  and  Shelly,  on 
the  28th  of  June,  1901,  the  Commissioner  of  Internal  Revenue,  by  letter, 
advised  Park  Agnew,  the  collector  of  the  Sixth  Virginia  district  that  in  tlie 
opinion  of  his  office,  the  circumstantial  evidence  was  sufficient  to  warrant  the 
seizure  of  Haymes*  distillery,  and  directed  the  collector  to  take  such  action. 
In  obedience  to  this  instruction,  the  collector,  on  the  9th  of  July,  1901,  through 
his  deputy,  Jolm  R.  Brown,  made  a  seizure  of  the  distillery  and  fixtures,  to- 
gether with  the  spirits  on  hand,  as  forfeited  to  the  United  States  for  violations 
of  the  internal  revenue  laws.  After  the  seizure,  the  case  was  transmitted  to  the 
United  States  attorney  for  the  Western  District  of  Virginia,  for  proceedings  in 
rem  against  the  property,  under  the  statute,  and  thereupon,  on  the  26th  of 
October,  1901,  an  information  was  duly  filed,  in  the  District  Ourt  of  the 
United  States  for  the  Western  District  of  Virginia,  against  the  said  property, 
alleging  its  forfeiture  to  the  United  States  under  the  provisions  of  section 
32o7  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  2198].  Haymes  filed  his 
bond,  as  required  by  statute.  In  the  sum  of  $250.00,  for  costs,  and  was  allowed 
to  intervene  as  claimant  of  the  property.  We  assume,  also,  that  he,  by  some 
form  of  pleading,  denied  the  cause  of  forfeiture  alleged  in  the  information,  al- 
though this  does  not  appear  in  the  record.  The  case  was  continued  until  the 
15th  of  April,  1902,  when,  at  the  regular  term  of  the  United  States  District 
Court,  at  Danville,  Va.,  without  a  trial  of  the  issue  or  hearing  upon  the  merits, 
this  order  was  entered: 

**United  States,  Plaintiff,  ▼.  1  Still,  etc.,  claimed  by  T.  J.  Haymes,  Defend- 
ant   In  Rem. 

'This  day  came  the  United  States  attorney,  and  came  also  the  said  claim- 
ant, defendant  in  this  case.  Whereupon,  on  motion  of  said  United  States  at- 
torney, for  good  cause  shown,  it  is  ordered  that  this  case  be  dismissed,  and 
stricken  from  the  docket  of  this  court" 

No  certificate  of  reasonable  cause  of  seizure  was  entered  by  the  court  The 
record  does  not  show  that  the  property  was  restored  to  Haymes,  but  it  is  evi- 
dent from  what  took  place  afterwards  that  it  was,  or  at  least  so  much  of  It 
as  wns  still  In  the  custody  of  the  officers  at  the  time  the  proceeding  In  rem 
was  dismissed.  It  appears  from  the  record  that  soon  after  the  seizure  and  the 
tranamirtsion  of  the  case  to  the  United  States  attorney,  the  property  under 
seizure  went  into  the  custody  of  the  United  States  Marshal  for  the  Western 
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District  of  Virginia.  On  the  20th  of  Angnst,  1902,  Haymes  brought  the  pres- 
ent suit  in  the  circuit  court  of  Pittsylvania  county,  Va.,  against  Park  Agnew, 
collector  of  internal  revenue,  and  John  R.  Brown,  his  deputy  who  made  the 
seizure,  for  the  recovery  of  damages  alleged  to  have  resulted  from  the  seizure 
of  the  property.  Upon  petition  of  defendants,  the  case  was  removed  for  trial 
to  the  Circuit  Ck)urt  of  the  United  States  for  the  Western  District  of  Virginia. 
Haymes  filed  his  declaration  in  his  suit  against  the  defendants,  in  which  he 
alleged,  in  substance,  as  his  grounds  for  dan^iages,  that  they  had,  on  the  9th 
of  July,  1901,  unlawfully,  wrongfully,  and  without  any  reasonable  or  probable 
cause,  and  against  his  will  and  protest,  seized  and  taken  possession  of  his  dis- 
tillery, distillery  premises,  distillery  apparatus,  tools  and  fixtures,  together 
with  29514  gallons  of  distilled  spirits,  and  had  unlawfully  held  and  detained 
the  same  for  one  year  from  the  date  of  the  seizure.  That  whilst  the  said 
property  was  so  unlawfully  and  wrongfully  In  the  possession  and  control  of 
the  said  defendants,  they  negligently,  carelessly  and  wrongfully  broke,  dam- 
aged, Injured,  and  destroyed  the  same,  so  that  110  gallons  of  the  distilled 
spirits  were  entirely  wasted,  and  the  machinery  and  tools  rendered  unfit  for 
use.  There  Is  a  further  allegation  that,  by  reason  of  the  seizure  and  deten- 
tion of  the  property,  etc.,  the  plalntilT  was  greatly  Injured  In  his  credit  and 
reputation,  and  brought  into  public  scandal,  disgrace,  and  Infamy  among  his 
neighbors  and  business  men,  and  that  for  this  cause,  he  has  not  been  able  to 
secure  the  credit  necessary  for  the  conduct  of  his  business;  and,  as  an  addi- 
tional ground  for  damages,  that  he  had  been  obliged  to  lay  out  and  expend  the 
sum  of  one  hundred  dollars,  in  order  to  secure  the  release  of  his  property. 
And  for  these  causes  he  demanded  damages  In  the  sum  of  nineteen  hundred 
($1,900)  dollars.  In  connection  with  this  declaration,  the  plaintiff  filed  an 
amended  bill  of  particulars,  as  follows : 

"T.  J.  Haymes  v.  Park  Agnew,  Collector.    Amended  Bill  of  Particulars. 

•*To  damages  sustained  by  plaintiff  by  closing  up  his  business  from 

July  9,  1901,  to  April  1,  1902 $  950  00 

•TTo  damage  to  credit  and  reputation  of  plaintiff 900  00 

'^o  amount  paid  out  In  having  property  released  from  seizure. ...  50  00 

"Making  a  total  damage  claimed  of $1,900  00^' 

A  demurrer  filed  by  defendants  for  misjoinder  of  causes  of  action  was  over- 
ruled by  the  court,  to  which  the  defendants  excepted.  The  defendants  then 
entered  a  plea  alleging  that  plaintiff  had  recovered  damages  against  S.  Brown 
Allen  and  the  Fidelity  &  Deposit  Company,  In  a  suit  originally  brought  by 
the  plaintiff  in  the  circuit  court  of  Pittsylvania  county,  Virginia,  and  after- 
wards removed  for  trial  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia,  upon  the  same  cause  of  action  as  in  the  present 
case,  which  recovery  had  been  settled  and  satisfied,  and  was  a  bar  to  recovery 
in  this  action.  It  does  not  appear  of  record  that  this  plea  was  relied  on  or 
that  any  consideration  was  given  It  by  the  court  Thereupon  the  defendants 
entered  their  plea  of  general  Issue,  and  the  case  was  brought  to  trial  before 
a  jury. 

At  the  close  of  the  testimony  the  defendants  requested  the  court,  among 
others,  to  give  the  following  instructions  to  the  jury :  **The  court  further  In- 
structs the  jury  that,  if  they  believe  that  the  reports  and  facts  laid  before  the 
Commissioner  of  Internal  Revenue  by  the  visiting  officers.  Rives  and  Shelly, 
and  by  the  revenue  agent,  C.  H.  Ingram,  were  such  as  to  lead  a  reasonable 
and  cautious  man  to  honestly  entertain  the  heWet  that  the  law  was  being 
violated  by  T.  J.  Haymes,  the  plaintiff.  In  the  operation  of  his  distillery,  and 
that,  in  consequence  of  such  facts  and  circumstances  being  made  to  appear  to 
the  commissioner,  he.  In  good  faith  In  the  discharge  of  his  official  duty,  direct- 
ed the  seizure  of  the  plaintiff's  property,  then  the  plaintiff  cannot  recover  any 
damage  in  this  case  on  account  of  such  seizure.  The  court  further  Instructs 
the  jury  that  If  they  believe  from  the  evidence  in  this  case  that  there  were 
such  clrcunistnnces  as  would  indicate  the  law  was  being  violated,  and,  in  conse- 
quence of  such  circumstances,  the  distillery  was  seized,  then  the  plaintiff  can- 


Digitized  by 


Google 


634  141  FBDBRAL  BBPOBTBB. 

not  recover.^  Both  of  these  instmctlons  were  refnsed  by  the  coHrt,  and  the 
defendants  duly  excepted.  The  court  gave  the  jury  the  following  instruction : 
**The  court  instructs  the  Jury  that,  if  they  believe  from  the  evidence  in  this 
ease  that  the  plaintiff's  distillery  was  seized  and  held  by  the  defendants,  or  by 
their  direction  and  authority,  without  there  having  been  any  violation  of  the 
law  by  the  plaintiff,  then  they  must  find  for  the  plaintiff  such  actual  damages 
as  he  has  sustained  by  reason  of  said  seizure,  not  to  exceed  nineteen  hundred 
($1,900)  dollars.  In  estimating  such  damages,  the  jury  shall  take  into  con- 
sideration the  loss  of  profit  sustained  by  the  plaintiff,  during  the  time  his 
business  was  suspended ;  and  the  loss  to  him  by  damage  to  his  credit  and  rep- 
utation; and  as  to  each  item  they  shall  not,  in  any  event,  allow  more  than 
was  stated  in  the  bill  of  particulars  as  to  each  item."  This  instruction  was 
objected  to  by  the  defendants,  which  objection  was  overruled  and  exception 
taken. 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  $600,  and  the  court, 
after  refusing  a  motion  by  defendants  to  set  the  verdict  aside,  entered  the  fol- 
lowing judgment  in  this  case: 

"T.  J.  Haymes,  Plaintiff,  v.  Park  Agnew  et  al..  Defendants.    Trespass  on  the 

Case. 

"The  motion  of  the  defendants  that  the  verdict  be  set  aside  and  a  new  trial 
granted,  having  been  argued  by  counsel,  it  is  considered  by  the  court  that  the 
said  motion  be,  and  it  is  hereby,  overruled.  It  is  further  considered  by  the 
court  that  the  plaintiff  recover  of  the  defendants  the  sum  of  $600,  with  inter- 
est thereon  at  the  rate  of  6  per  centum  per  annum  from  April  IG,  1904,  until 
payment,  and  his  costs  in  this  behalf  expended.  And  the  court  does  hereby 
certify  that  the  'defendants,  in  making  the  seizure  complained  of,  acted  under 
the  order  of  the  proper  officer  of  the  government  It  is  therefore  further  or- 
dered that  no  execution  shall  issue  to  enforce  said  above  judgment  against 
said  defendants,  or  either  of  them ;  but  said  judgment  shall  be  provided  for 
and  paid  out  of  the  proper  appropriation  from  the  treasury." 

The  case  comes  here  by  writ  of  error,  sued  out  by  the  defendants. 

Thos  L.  Moore,  U.  S.  Atty.  (John  C.  Blair,  Asst.  U.  S.  Atty.,  on  the 
brief) ,  for  plaintiffs  in  error. 
.    A.  C.  Edmunds  and  N.  H.  Hairston,  for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD, 
District  Judge. 

BOYD,  District  Judge  (after  stating  the  facts).  The  decision  of 
the  trial  court  in  this  case  was  based  largely  upon  the  construction 
which  the  judge  presiding  placed  upon  sections  970  and  989  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  pp.  702,  708].  In  order  to 
present  the  question  fully,  we  give  the  two  sections  involved,  which 
are  as  follows : 

*'Sec.  070.  When,  in  any  prosecution  commenced  on  account  of  the  seizure 
of  any  vessel,  goods,  wares,  or  merchandise  made  by  any  collector  or  other 
officer,  under  any  act  of  Ck)ngress  authorizing  such  seizure,  judgment  is  ren- 
dered for  the  claimant,  but  it  appears  to  the  court  that  there  was  reasonable 
cause  of  seizure,  the  court  shall  cause  a  proper  certificate  thereof  to  be  en- 
tered, and  the  claimant  shall  not,  in  such  case,  be  entitled  to  costs,  nor  shall 
the  person  who  made  the  seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution :  Provided,  that  the  vessel,  goods, 
wares,  or  merchandise,  be,  after  judgment,  forthwith  returned  to  such  claim- 
ant or  his  agent" 

"Sec.  989.  When  a  recovery  is  had  in  any  suit  or  proceeding  against  a  col- 
lector or  other  officer  of  the  revenue  for  any  act  done  by  him,  or  for  any  re- 
covery of  any  money  exacted  by  or  paid  to  him  and  by  him  paid  into  the 
treasury,   In  the  performance  of  his  official   duty,   and  the  court  certifies 
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that  there  was  probable  cause  for  the  act  done  by  the  collector  or  other  officer, 
or  that  he  acted  under  the  direction  of  the  Secretary  of  the  Treasury,  or  other 
proper  officer  of  the  government,  no  execution  shall  issue  against  such  collector 
or  other  officer,  but  the  amount  so  recovered  shall,  upon  final  Judgment,  be  pro- 
vided for  and  paid  out  of  the  proper  appropriation  from  the  treasury." 

The  court  below  held  that  the  two  sections  were  inconsistent,  and 
that  their  provisions  were  so  repugnant  that  the  latter  statute  neces- 
sarily, by  implication,  repealed  the  former;  and,  following  up  the  rea- 
soning, the  conclusion  reached  was,  in  effect,  that  in  every  case  of 
seizure  in  which  there  was  a  failure  to  secure  a  forfeiture,  the  owner 
or  claimant  of  the  property  seized  had  a  cause  of  action  for  damages, 
and  that  reasonable  cause  for  seizure  was  not  a  defense  to  a  recovery, 
but  only  a  protection,  personally,  to  the  officer  making  the  seizure.  In 
other  words,  in  every  case  of  seizure,  which  was  not  prosecuted  to 
judgment  of  forfeiture  of  property,  the  owner  of  the  property  is 
entitled  to  sue  the  seizing  officer  and  recover  judgment  for  damages, 
it  being  within  the  power  of  the  court  in  which  the  recovery  is  had 
to  certify  that  there  was  probable  cause  for  the  act  done  by  the  offi- 
cer, or  that  he  acted  by  direction  of  the  Secretary  of  the  Treasury,  or 
other  proper  officer  of  the  government;  and  thus  transfer  the  liability 
for  payment  of  the  recovery  from  the  officer  to  the  government. 

Examination  of  "An  act  to  provide  internal  revenue  to  support  the 
government,  and  to  pay  interest  on  the  public  debt,"  approved  July 
1,  1862  (chapter  119,  12  Stat.  432)  and  also  of  "An  act  to  prevent  and 
punish  frauds  upon  the  revenue;  to  provide  for  the  more  certain  and 
speedy  collection  of  claims  in  favor  of  the  United  States ;  and  for  other 
purposes,"  approved  March  3,  1863  (chapter  76,  12  Stat.  737),  will 
enhghten  us  as  to  the  necessity  for  section  989,  which  is  a  provision 
of  the  latter  act.  Under  the  act  first  mentioned,  which  was  enacted 
more  particularly  for  the  support  of  the  government  in  the  midst 
of  the  Civil  War  then  in  progress,  internal  revenue  taxes  were  lev- 
ied uix)n  numerous  subjects,  many  of  them  such  as  manufactured 
articles  of  goods,  wares,  and  merchandise  of  various  kinds,  as  well 
as  foods  and  products.  The  means  provided  by  the  act  for  its  en- 
forcement were,  in  many  instances,  summary,  authorizing  collec- 
tors and  deputy  collectors  of  the  internal  revenue  to  make  seizures 
of  property  and  to  hold  it  as  forfeited  to  the  United  States  for  the 
non  payment  of  taxes  assessed  upon  it,  and  to  proceed  to  its  con- 
demnation and  sale  without  the  intervention  of  the  courts;  in  other 
instances,  in  cases  of  seizure  for  the  violation  or  evasion  of  the 
law,  proceedings  in  rem  in  the  courts  were  provided.  In  some 
cases  it  is  provided  that  there  shall  be  an  absolute  forfeiture  of  the 
property,  and  in  others  a  sale  of  the  property,  and  after  deducting  the 
amount  of  taxes  due  and  the  expenses  of  the  seizure  and  sale,  that  the 
remainder  shall  be  turned  over  to  the  manufacturer  or  to  the  person 
in  whose  custody  and  possession  the  articles  were  when  seized.  This 
statute  also  provides  for  the  intervention  of  the  owner  or  claimant  of 
the  property,  and  its  return  to  him  in  case  no  taxes  are  found  to  be 
due^  or  the  causes  of  forfeiture  are  not  sustained.  Many  of  these 
subjects  of  taxation  were  perishable;  many  of  a  character  such  as  to 
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make  them  liable  to  deterioration  and  consequent  depreciation  by  be-^ 
ing  kept  on  hand,  as  they  necessarily  would  be  whilst  under  seizure 
and  pending  proceedings  for  sale  or  for  condemnation.  No  matter 
how  great  care  might  be  taken,  property  in  custody  might  be  destroyed 
by  fire,  lost  or  injured  in  transportation,  or  by  some  unavoidable  acci- 
dent when  the  officer  was  not  in  fault.  Still,  if  the  government  fails 
to  sustain  its  charges  against  the  property  the  owner  has  his  remedy 
to  recover  damages  for  the  loss  or  injury.  When  we  consider  these 
subjects  of  taxation,  and  the  powers  conferred  by  the  law  for  its  en- 
forcement, we  can  readily  see  the  necessity  for  some  provision^  by 
which  an  owner  might  recover  damages  for  the  loss  or  depreciation 
of  his  property,  where  there  is  a  failure  of  condemnation,  although 
the  seizure  was  made  by  the  officer  in  entire  good  faith,  and  upon 
reasonable  grounds.  It  seems  plain  to  us,  that  the  provisions  of  sec- 
tion 989  would  apply  in  such  cases.  This  section  is  a  substantial 
reproduction  of  section  12  of  the  act  approved  March  3,  1863,  above 
mentioned.  By  reference  to  this  act  it  will  be  observed  that  it  is  de- 
voted largely  to  the  enforcement  of  the  tariff  laws  and  the  collection 
of  import  duties.  We  think,  however,  that  the  law  brought  forward 
in  the  Revised  Statutes  as  section  989,  is  sufficiently  comprehensive  to- 
cover  cases  arising  either  under  the  tariff  or  the  internal  revenue  laws 
of  the  government.  The  provisions  of  section  970  would  be  of  na 
avail  to  the  officer  in  a  number  of  instances  in  which  he  might  be  sued 
for  damages  for  an  act  done  in  the  performance  of  his  official  duty^ 
for  the  provisions  of  that  section  are  confined  solely  to  cases  of  seiz- 
ure where  there  is  a  prosecution  in  court  against  the  property  seized. 
In  such  ca^es,  although  judgment  is  rendered  in  favor  of  the  claimant, 
the  court  is  empowered  to  have  entered  a  certificate  of  reasonable 
cause  for  the  seizure,  and  this  prevents  a  recovery  of  the  costs  by  the 
claimant,  and  also  bars  his  action  for  damages  against  the  person 
making  the  seizure,  and  the  prosecutor,  provided  the  property  is  forth- 
with returned  to  the  claimant  or  his  agent.  Whereas,  section  989^ 
provides  for  the  protection  of  the  collector  or  other  officer  of  the  reve- 
nue from  personal  liability  by  reason  of  any  act  based  upon  probable 
cause,  done  by  him  in  performance  of  his  official  duty  or  under  the 
directions  of  the  Secretary  of  the  Treasury,  or  other  proper  officer 
of  the  government ;  and-  it  also  affords  protection  in  cases  of  recovery 
against  the  collector,  or  other  officer  for  money  exacted  by  him,  by  vir- 
tue of  his  office,  and  paid  into  the  treasury.  Judge  Wallace,  in  Red- 
den V.  Iselin  (C.  C.)  31  Fed.  266,  discussing  section  989,  has  well  said: 

"However  it  may  have  been  before,  since  the  enactment  of  this  provision  It 
is  plain  that  the  laws  of  Congress  do  not  contemplate  the  punishment  of  an 
officer  of  the  revenue,  by  penalty  or  otherwise,  for  any  act  done  in  the  honest 
discharge  of  his  duty,  or  in  obedience  to  the  directions  of  the  head  of  the  de- 
partment" 

Both  sections  970  and  989  have  been  frequently  before  the  Supreme 
Court  for  construction  and  application.  As  far  back  as  the  case  of 
Locke  V.  The  United  States,  reported  in  7  Cranch,  339,  3  L.  Ed.  364, 
the  provisions  of  the  act  of  March  2,  1799  (1  Stat.  627,  c  22),  which 
are  substantially  the  same  as  those  of  section  970,  being  under  consid- 
eration,  the  court  held  that: 
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'Probable  cause  means  less  than  eyidenoe  which  would  justify  condemna- 
tion ;  It  Imports  a  seizure  made  under  circumstances  which  warrant  suspicion." 

The  provisions  of  the  1799  Act  were  practically  re-enacted  in  the 
act  of  Februar}'  24,  1807  (2  Stat.  422,  c.  19)  being  section  89  of  that 
act;  and  in  the  case  of  Gelston  et  al.  v.  Hoyt,  reported  in  3 
Wheat.  246,  4  L.  Ed.  381,  there  is  a  very  full  discussion  of  the  rights 
of  an  officer  making  a  seizure  to  defend,  in  an  action  of  trespass, 
nnder  his  plea  of  justification,  and  the  principle  is  also  recognized 
there  that  probable  cause  for  the  seizure  is  sufficient  to  prevent  re- 
covery against  him.  These  decisions,  it  is  true,  were  before  the  act 
of  March  3,  1863,  in  which  the  provisions  of  section  989  were  enacted, 
but,  since  then,  these  two  sections  have  time  and  again  been  involved 
in  cases  decided  by  the  Supreme  Court,  and  both  of  them  have  been 
treated  by  the  court  as  existing  law. 

In  Averill  v.  Smith,  84  U.  S.  83,  21  L.  Ed.  613,  the  decision  was 
rendered  nearly  10  years  after  section  989  first  became  the  law  (1863) 
and  in  that  case,  full  recognition  is  g^ven  to  the  provisions  of  section 
970.  Many  of  the  facts  in  Averill  v.  Smith  are  similar  to  those  in  the 
case  now  in  hand :  A  collector  of  Internal  Revenue  seized  a  quantity 
of  whisky,  in  barrels,  as  forfeited  to  the  United  States;  an  informa- 
tion was  filed  against  it,  and,  under  an  order  of  the  court,  the  property 
went  into  the  hands  of  the  marshal.  The  plaintiff  appeared,  and 
made  claim  that  he  was  the  true  and  bona  fide  owner  of  the  property, 
and  filed  his  answer,  denying  the  material  allegations  of  the  informa- 
tion, to  which  the  district  attorney  replied,  tendering  an  issue.  Upon 
the  trial  the  jury  found  that  the  property  did  not  become  forfeited  as 
alleged  in  the  information.  The  court  rendered  judgment  in  favor 
of  the  claimant  that  the  property  be  discharged,  but  at  the  same  time 
adjudged  and  certified  that  there  was  probable  cause  for  the  seizure. 
It  was  held  in  the  case  that  an  action  of  trespass,  after  this  certificate, 
would  not  lie  against  the  collector,  by  virtue  of  the  provisions  of  sec- 
tion 89  of  the  act  of  February  24,  1807  (chapter  22,  1  Stat.  695), 
which,  as  before  stated,  is  brought  forward  in  the  Revised  Statutes 
as  section  970.  Referring  to  the  facts  in  the  case,  the  court  lays  down, 
substantially,  the  general  proposition  so  often  repeated,  that  trespass 
will  not  lie  in  a  case  for  the  act  of  seizure,  unless  it  appears  that  the 
act  was  tortious,  or  unauthorized;  and  says,  referring  to  defendant: 

''As  such  oollector  had  good  cause  to  believe,  and  did  believe,  that  the  prop- 
erty described  in  the  Information  was  forfeited  to  the  United  States  for  the 
Illegal  act  of  the  owner,  he  was  warranted  In  making  the  seizure." 

Then,  in  United  States  v.  Sherman,  98  U.  S.  565,  25  L.  Ed.  235,  the 
court  gives  construction  to  section  989,  and  Mr.  Justice  Strong,  de- 
livering the  opinion  in  the  case,  says  that  when  the  certificate  pro- 
vided by  this  section  is  given,  the  claim  of  the  plaintiff  in  the  suit  is 
practically  converted  into  a  claim  against  the  government.  In  United 
States  V.  Abatoir  Place,  106  U.  S.  160, 1  Sup.  Ct.  169.  27  L.  Ed.  128,  sec- 
tion 970  is  again  considered,  and  it  is  set  forth,  verbatim,  in  the  statement 
of  facts  in  the  case;  the  decision  in  the  case  being:  th^t  the  action  of  the  Dis- 
trict Court,  in  denying  the  motion  of  the  United  States  for  a  certificate 
under  the  provision  of  the  act,  was  not  reviewable  by  the  Supreme 
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Court.  Then  comes  Schell  v.  Cochran,  107  U.  S.  625,  2  Sup.  Ct  827, 
27  L.  Ed.  543,  which  involved  the  question  of  interest  where  a  certifi- 
cate had  been  given  by  the  court  of  probable  cause,  under  section  989, 
in  a  judgment  against  a  seizing  officer,  it  being  held  that  interest  could 
not  be  recovered  against  the  United  States,  except  from  the  date  of 
the  certificate. 

These  cases  are  mentioned  in  order  to  show  that  both  of  these  sec- 
tions have  been  frequently  before  the  Supreme  Court,  and  that  no 
suggestion  has  been  made  that  989  in  any  way  affected  or  interfered 
with  the  provisions  of  970.  The  judge  of  the  court  below,  in  a  very 
learned  opinion,  which  shows  great  research  and  much  thought,  cites 
several  of  these  cases.  As  to  Averill  v.  Smith,  supra,  which  we  re- 
gard as  a  case  of  important  bearing  upon  the  questions  involved  here, 
he  came  to  the  conclusion  that  989  had  not  been  called  to  the  attention 
of  the  Supreme  Court  when  the  case  was  under  consideration,  and  he 
took  the  same  view  as  to  the  case  of  Stacy  v.  Emery,  97  U.  S.  642,  24 
L.  Ed.  1035,  which  we  shall  hereafter  refer  to.  We  think,  too,  that 
the  case  of  Harding  v.  Woodcock,  137  U.  S.  43,  11  Sup.  Ct.  6,  34  L. 
Ed.  680,  is  important  in  that  it  shows  that  reasonable  cause  for  action 
will  avail  an  officer,  although  there  was  no  proceeding  under  section 
970.  That  was  a  case  in  which  an  assessment  was  made  against  a 
distiller  for  taxes.  The  Commissioner  of  Internal  Revenue,  upon 
application  of  the  distiller,  refused  to  abate  the  taxes,  and  instructed 
the  collector  to  collect  them.  Thereupon  the  collector,  under  warrant 
of  distraint,  seized  the  property  of  the  distiller  and  sold  it.  A  suit 
was  brought  by  the  government,  upon  the  bond  of  the  distiller,  for  the 
taxes,  and,  upon  the  trial,  the  government  was  defeated.  Thereupon 
the  distiller  brought  his  action  against  the  collector  for  alleged  wrong- 
ful seizure  and  sale  of  his  property.  The  court  held  that  the  tax 
assessment  certified  to  the  collector  by  the  Commissioner  of  Internal 
Revenue  was  a  complete  protection  to  him.  As  before  stated,  this 
case  was  entirely  outside  of  the  provisions  of  section  970.  It  was  a 
case  in  which  the  judge  could  neither  give  nor  refuse  a  certificate  of 
reasonable  cause,  under  that  section,  because  the  property  was  seized 
and  sold  without  ever  being  in  the  courts;  and  yet,  in  that  case,  the 
court  held  that,  if  the  officer's  action  was  founded  upon  reasonable 
cause  (and  a  tax  assessment  properly  made  and  certified  to  him  was 
held  to  be  reasonable  cause),  he  could  not  be  subjected  to  damages 
at  the  instance  of  the  distiller,  who  claimed  that  he  was  injured  on  ac- 
count of  the  seizure  of  his  property.  Gould  &  Tucker,  in  their  notes 
upon  the  Revised  Statutes  of  the  United  States  (volume  1),  treat  of 
sections  970  and  989  both  as  existing  law,  citing  decisions  under  the 
two  statutes ;  and  there  is  no  intimation  that  the  one  repeals  the  other, 
or  that  they  are  at  all  inharmonious. 

In  order  to  support  the  theory  that  both  sections  970  and  989  are  the 
law,  each  having  its  separate  and  distinct  purposes,  besides  the  in- 
stances already  mentioned  of  the  seizure  of  property  under  the  origi- 
nal internal  revenue  law,  in  which  the  property,  by  its  detention,  may 
perish  or  become  depreciated  in  value  before  its  return  to  the  owner, 
we  may  call  attention  to  seizures  under  section  3460  of  the  Revised 
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Statutes  [U.  S.  Comp.  St  1901,  p.  2282].  By  the  provisions  of  this 
statute,  if  a  collector  of  internal  revenue  seizes  property,  which  he  be- 
lieves has  violated  the  law  so  as  to  become  forfeited,  of  the  value  of 
$500  or  less,  the  case  is  not  transferred  to  the  district  attorney  for 
action,  by  a  proceeding  in  rem,  unless  a  claimant  intervenes  and  files 
bond  for  costs.  Let  us  take  a  case  under  this  section,  in  which  the 
collector,  acting  upon  reasonable  cause,  makes  a  seizure,  but  after- 
wards, upon  investigation,  determines  that  the  cause  which  he  believed 
to  exist  at  the  time  of  the  seizure  cannot  be  sustained,  and,  without 
further  action,  releases  the  property,  and  returns  it  to  the  owner.  In 
such  case,  if  the  property  is  restored  intact,  the  owner  could  not  re- 
cover damages  for  its  seizure  and  detention ;  but  if,  on  the  other  hand, 
the  property  was  lost  or  injured  whilst  in  custody  of  the  collector, 
without  his  default,  the  owner  would  have  a  right  of  action  in  which 
he  would  be  entitled  to  recover  for  the  actual  value  of  the  property 
lost,  or  the  injury  to  it,  and,  upon  such  recovery,  the  court,  by  virtue 
of  the  provisions  of  section  989,  could  certify  the  reasonable  cause 
for  the  seizure  and  the  liability  for  payment  of  the  damages  recovered 
would  be  upon  the  government  And  the  same  principle  would  apply 
to  an  officer  of  the  internal  revenue,  under  section  3298  of  the  Revised 
Statutes  [U.  S.  Comp.  St  1901,  p.  2153],  which  empowers  such  offi- 
cer to  take  possession  of  and  detain  any  package  containing,  or  sup- 
posed to  contain,  distilled  spirits,  when  there  is  reason  to  believe  that 
the  tax  has  not  been  paid  on  the  spirits,  or  that  the  same  is  being  re- 
moved in  violation  of  the  law,  and  to  hold  the  package  not  exceeding 
48  hours,  in  a  safe  place,  until  he  determines  that  the  property  should 
be  proceeded  against  as  forfeited.  Suppose,  for  illustration,  that  an 
officer  finds  conditions  about  a  package  of  spirits  which  lead  him  to 
the  conclusion  that  it  is  untaxpaid,  or  that  it  is  being  unlawfully  re- 
moved ;  and  under  this  belief,  he  detains  the  package,  but  after  inves- 
tigation decides  that  the  case  is  not  sufficiently  strong  to  warrant  a  for- 
feiture, and  returns  the  property  to  the  owners:  Will  any  one  con- 
tend that  in  a  suit  by  the  owner  for  damages  for  the  seizure  and  de- 
tention of  his  property,  the  officer  could  not  protect  both  himself  and 
the  government  by  showing  that  the  conditions  at  the  time  of  the  seiz- 
ure were  such  as  to  constitute  probable  cause,  and  to  afford  reasonable 
ground  for  the  seizure?  We  think  not  And  yet,  if  the  property  was 
lost  or  injured  during  its  detention,  by  the  negligence  or  fault  of  the 
officer,  he  would  be  personally  liable  to  the  owner ;  but  if,  on  the  other 
hand,  such  loss  or  injury  should  occur  by  accident  or  circumstances 
over  which  he  has  no  control,  the  owner  would  still  be  entitled  to  re- 
cover the  value  of  his  property,  or  such  damages  as  resulted  from  the 
injury;  and  this  would  be  a  case  in  which  the  court  could  protect  the 
officer  by  the  certificate  provided  under  section  989.  Thus  we  see 
that  these  two  sections  are  not  inconsistent  or  repugnant,  970  being 
intended  to  prevent  prosecutions  for  damages  in  cases  of  proceedings 
in  court  for  forfeiture,  which  fail,  but  in  which  the  judge  certifies 
reasonable  cause,  and  the  property  under  seizure  is  forthwith  returned 
to  the  claimant  or  his  agent;  and  989  being  intended  to  meet  other 
cases  in  which  there  is  reasonable  cause  for  the  action  of  the  officer 
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but  in  which  the  owner  of  the  property  seized  recovers  damages  for 
its  loss  or  injury.  The  purposes  of  the  provisions  of  the  act  of  March 
3,  1863  (now  section  989)  are  further  evidenced  by  the  act  of  July  28, 
1866  (chapter  298,  14  Stat.  328),  by  which  the  said  provisions  are  ex- 
tended to  embrace  cases  arising  under  the  captured  and  abandoned 
property  laws.  The  protection  afforded  by  section  989  is  confined  to 
officers  of  the  revenue,  whilst  section  970  applies  to  all  seizures  under 
any  act  of  Congress ;  and  the  latter  has  been  the  law  of  the  land  almost 
since  the  foundation  of  the  government. 

In  the  present  case  there  was  a  proceeding  in  rem  which  was  dis- 
missed without  atrial,  or  hearing  upon  the  merits.  No  certificate 
under  section  970  was  given,  nor  does  it  appear  that  any  was  asked, 
and  the  question  to  be  determined  is  as  to  what  protection  a  seizing 
officer  has  under  such  circumstances.  We  hold  that  the  right  of  the 
officer  to  defend  under  the  plea  of  reasonable  cause  is  not  destroyed 
by  such  a  proceeding,  but  that  in  an  action  brought  against  him  by 
the  owner  of  the  property  for  the  recovery  of  damages  based  upon 
the  unlawful  and  wrongful  seizure  of  the  same,  the  officer  still  has 
the  right  to  interpose  his  plea  of  reasonable  cause  for  his  action ;  and, 
if  it  is  adjudged  in  his  favor,  the  plaintiff  cannot  recover.  For  this 
reason  we  conclude  that  the  trial  court  was  in  error  in  refusing  to  in- 
struct the  jury  as  requested  by  defendants,  which  was,  in  substance, 
that  if,  at  the  time,  the  defendants  had  reasonable  cause  for  the  seiz- 
ure, the  plaintiff  could  not  recover;  and  the  court,  in  our  opinion, 
under  the  circumstances,  should  have  gone  further  and  instructed  the 
jury  that  the  order  of  tfie  Commissioner  of  Internal  Revenue  to  the 
collector  of  the  district,  directing  him  to  make  the  seizure,  was,  in 
law,  reasonable  cause,  and  a  protection  to  the  defendants  against 
damages  for  their  action.  "The  question  of  probable  cause,  the  facts 
being  undisputed,  is  one  of  law."  United  States  v.  Gay,  2  Gall.  359, 
Fed.  Cas.  No.  16,193.  The  facts  here  were  uncontroverted  that  the 
officers  of  the  internal  revenue  had  examined  Haymes'  distillery,  and 
had  found  in  and  about  it  conditions  which  led  to  the  belief  that  it 
was  not  being  operated  according  to  law,  and  that  the  government 
was  being  defrauded  of  the  taxes  upon  its  product.  The  report  of  the 
revenue  agent  to  the  commissioner,  set  out  in  full  in  the  record,  and 
which  was  introduced  in  evidence  upon  the  trial,  shows  this  fact. 
Upon  this  report  the  commissioner  came  to  the  conclusion  that  the 
distillery  and  fixtures,  and  the  distilled  spirits  on  hand,  were  forfeited 
to  the  government;  and  we  must  say,  upon  the  conditions  about  the 
distillery,  which  the  report  of  the  revenue  agent  shows,  it  was  such 
a  conclusion  as  would  be  naturally  arrived  at. 

In  Munn  v.  De  Nemours,  3  Wash.  C.  C.  37,  Fed.  Cas.  No.  9,926, 
which  is  reiterated  and  approved  in  Stacey  v.  Emery,  supra,  probable 
cause  is  held  to  be  **a  reasonable  ground  of  suspicion,  supported  by 
circumstances  sufficiently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  party  is  guilty  of  the  offense  with  which  he 
is  charged",  and  in  the  last  named  case  the  opinion  quotes  from  Ul- 
mer  v.  Leland,  1  Greenl.  135,  10  Am.  Dec.  48,  the  following  upon  the 
same  subject: 
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^Snch  a  state  of  facts  as  wonld  lead  a  man  of  ordinary  cantion  to  bellere 
or  to  entertain  an  boneet  and  strong  suspicion  that  the  person  is  guilty/' 

If  the  defendants  acted  bona  fide,  and  the  seizure  was  based  upon 
reasonable  cause,  then  every  element  of  damages,  save  those  of  actual 
loss  of  the  property,  or  injury  to  it  whilst  in  custody,  was  eliminated. 
Otherwise,  in  every  criminal  proceeding,  where  an  arrest  is  made,  al- 
though the  officer  making  it  may  act  in  perfect  good  faith,  and  be 
armed  with  the  process  of  law,  yet,  if  the  prosecution  should  fail,  the 
person  arrested  would  have  the  right  to  recover  from  the  officer  dam- 
ages for  injury  resulting  to  his  character  and  business  reputation  by 
reason  of  the  arrest.  ' 

It  is  a  recognized  principle  of  the  law,  in  cases  of  seizure  and  for- 
feiture under  the  revenue  laws,  that  it  is  the  property,  and  not  the 
owner  which  offends.  The  property  is  treated  as  the  defendant  in 
the  proceedings — ^as  a  thing  guilty,  susceptible  of  being  tried  and 
condemned,  whilst,  as  is  said  by  the  law  writers,  the  owner  merely 
gets  notice  along  with  the  rest  of  the  world,  and  may  appear  for  his 
property  or  not  It  follows,  therefore,  if  an  officer,  armed  with  the 
proper  process,  or  authority,  arrests  property  upon  the  charge  that  it 
has  offended  the  law,  the  same  principles  protect  him  as  in  cases  of 
the  arrest  of  individuals.  It  is  not  a  rare  occurrence  that  individuals 
are  arrested,  held  in  custody — sometimes  incarcerated,  and  yet,  upon 
the  trial,  they  are  acquitted.  However,  if  the  officer  making  tiie  ar- 
rest was  duly  authorized,  and  acted  within  the  limits  of  his  duty,  he 
cannot  be  mulcted  in  damages  for  the  arrest  and  consequent  injury 
to  reputation  and  business  credit.  In  the  enforcement  of  the  revenue 
laws,  an  officer,  within  the  scope  of  his  authority,  and  with  proper 
process  in  his  hand;  or,  under  circumstances  affording  reasonable 
cause,  has  the  right  to  arrest  property  and  hold  it  as  forfeited  to  the 
government  for  a  violation  of  its  laws.  In  such  case,  although  the 
proceeding  to  condemn  may  fail,  yet  the  officer  cannot  be  subjected 
to  damages,  based  alone  upon  alleged  injury  to  the  credit  and  repu- 
tation of  the  owner,  resulting  from  the  seizure  and  detention  of  his 
property,  and  consequent  suspension  of  the  business  in  which  the 
property  was  engaged;  and  in  no  event  can  the  government  be  sub- 
jected, either  directly  or  indirectly,  to  the  payment  of  such  damages. 
The  commissioner  is  the  head  of  the  internal  revenue  bureau,  invested 
by  law  with  the  power  to  exercise  his  judgment  and  discretion 
in  the  administration  of  the  responsible  duties  which  attach  to  his 
position.  It  is  his  duty,  as  far  as  possible,  to  see  that  all  laws  and 
regulations  relating  to  the  collection  of  internal  revenue  taxes  are 
faithfully  executed  and  complied  with,  and  to  use  the  instrumentalities 
provided  him  in  the  prevention,  detection,  and  punishment  of  fraud 
in  relation  thereto.  The  law  gives  him  the  right  to  order  a  seizure 
when,  in  his  opinion  (based  upon  information  derived  from  his  agents 
and  other  sources  which  he  deems  reliable),  the  property  has  become 
forfeited — ^indeed,  he  is  empowered  by  section  3166  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  2058]  to  specially  authorize  any  of- 
ficer of  the  internal  revenue  to  make  a  seizure.  It  was  in  the  exercise 
of  this  power  that  the  commissioner  gave  the  instruction^  to  the  collect- 
141  F.- 
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or  to  make  the  seizure  of  Haymes'  property.  This  instruction  was 
not  only  sufficient  warrant  to  authorize  the  defendant  Agnew  to  make 
the  seizure,  but  it  made  it  his  duty  to  do  so,  as  a  subordinate  officer 
receiving  a  mandate  from  .his  superior.  It  follows,  therefore,  that 
if  the  superior  officer  had  cause  which  in  law  would  justify  his  act, 
his  order,  which  his  subordinate  was  required  to  obey,  is  a  protection 
to  the  latter.  Upon  the  principles  which  we  have  laid  down,  we  not 
only  hold  that  there  was  error  in  the  refusal  of  the  court  to  give  the 
instructions  requested  by  the  defendants,  but  that  there  was  also  error 
in  the  rule  laid  down  by  the  court  to  govern  the  jury  in  estimating 
the  damages,  which  was  as  follows : 

'*Tbe  Jury  shall  take  Into  consideration  the  loss  of  profit  sustained  by  the 
plaintiff  during  the  time  his  business  was  suspended,  and  the  loss  to  him  by 
damage  to  his  credit  and  reputation;  and  as  to  each  item  they  shall  not,  in 
4ny  event,  allow  more  than  was  stated  in  the  bill  of  particulars.*' 

It  will  be  observed  that  the  plaintiff  below,  in  his  declaration,  set 
up  as  one  of  his  causes  of  action  the  loss  of  a  quantity  of  distilled 
spirits,  and  also  claimed  damages  for  alleged  injury  to  his  machinery 
and  fixtures  whilst  held  under  the  seizure,  but,  in  his  amended  bill  of 
particulars,  both  of  these  grounds  are  omitted,  and  in  the  testimony 
on  the  trial  no  reference  is  made  to  the  loss  of  the  spirits,  or  to  the 
depreciation  of  the  property,  the  evidence  relating  substantially  to 
damages  alleged  to  have  resulted  to  the  plaintiff  by  reason  of  the  clos- 
ing of  his  distillery,  and  the  loss  of  profits  from  its  operations  whilst 
in  custody;  and  damages  for  alleged  injury  to  his  reputation  and 
credit,  caused  by  the  suspension  of  his  business.  Thus  it  appears  that 
finally  the  plaintiff  sought  to  recover  damages  only  for  these  causes, 
and  the  instruction  above  quoted  was  given  in  view  of  that  fact.  The 
grounds  upon  which  we  conclude  this  instruction  was  error  have  been, 
we  think,  already  sufficiently  discussed,  and  it  is  not,  therefore,  neces- 
sary to  repeat  them  here.  It  is  evident,  from  the  facts  we  gather  from 
the  record,  that  the  suit  which  the  plaintiff  below  had  brought  against 
S.  Brown  Allen  and  the  Fidelity  &  Deposit  Company,  the  recovery  in 
which  was  set  up  by  the  defendants  as  a  bar  to  the  present  action,  but 
which,  as  appears  in  the  statement  of  facts,  was  not  considered  in 
the  trial,  was  a  suit  for  the  value  of  the  spirits  alleged  to  have  been 
lost,  and  for  damage  to  the  property  whilst  in  custody;  and  this  ac- 
counts for  the  abandonment  of  these  elements  of  damage  in  the  trial 
below.  We  take  official  notice  of  the  fact  that  S.  Brown  Allen  was, 
at  the  time.  United  States  Marshal  for  the  Western  District  of  Vir- 
ginia; and  the  record  shows  that  the  Haymes  property  was  taken  in 
custody  by  him  about  the  time  the  proceeding  in  rem  was  commenced. 

In  the  bill  of  particulars  $50  is  claimed  for.  amount  paid  out  in  hav- 
ing property  released  from  seizure,  but  the  testimony  of  Haymes 
shows  that  this  was  composed  of  the  fee  paid  to  his  attorney,  and  the 
outlay  which  he  claims  to  have  made  in  attending  court.  The  judge, 
in  his  charge  to  the  jury,  made  no  mention  of  this  claim  for  damages, 
and  it  probably  was  not  considered;  but,  however  that  may  be,  it 
falls  within  the  principles  which  we  have  before  stated,  and  is  not  re- 
coverable in  this  case.     The  reference  we  make  to  the  suit  of  Havmes 
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against  Brown  and  the  surety  company  is  more  explanatory  than 
Otherwise,  it  being  our  purpose  to  base  our  decision  in  this  case  upon 
the  principle  that  the  defendants,  having  had  reasonable  cause  for  the 
seizure  of  Haymes'  property,  cannot  be  subjected  to  damages  for  the 
suspension  of  the  business  of  the  distillery  whilst  it  was  in  custody, 
during  the  pendency  of  the  proceeding  in  rem,  nor  to  damages  for 
alleged  injury  to  business  reputation  and  credit  of  the  owner,  as  a 
result  of  the  seizure  and  detention  of  the  property.  This  disposes  of 
the  questions  raised  by  exceptions  to  the  judge's  charge,  which  we  are 
now  considering. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  re- 
manded for  such  proceedings  as  may  be  necessary,  in  accordance  with 
this  opinion. 

Reversed. 


J.  W.  BISHOP  C50.  ▼•  SHELHORSE.  Sheriff.      . 
(Circuit  Court  of  Appeals,  Fourth  Circuit,  November  9,  1905.) 

No.  602. 

1.  Pleading — ^Dupucitt. 

Under  the  Virginia  practice,  It  is  not  an  objection  to  a  declaration  In  an 
action  for  wrongful  death  or  a  personal  Injury  that  it  alleges  in  a  single 
count  separate  and  distinct  acts  of  negligence  on  the  part  of  defendant 
either  one  of  which  alone  would  constitute  a  sufficient  ground  for  the 
action,  but  which  may  have  been  concurrent  causes  that  together  pro- 
duced  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  i  135.] 

2.  Same — ^Demtjbbeb. 

Under  the  Virginia  practice,  a  declaration  is  not  demurrable  for  du- 
plicity. 

[Ed.  Note. — For  cases  in  point  see  vol.  39,  Cent  Dig.  Pleading,  |  434.] 

8.  Tbial— Remarks  of  Judge — Suggesting  Amendment  of  Pleading. 

It  was  not  improper  for  a  trial  Judge  to  suggest  to  a  plaintiff  the  add- 
ing of  another  count  to  his  declaration,  setting  forth  with  more  clearness 
and  detail  matters  covered  by  a  general  averment,  the  effect  of  which 
would  be  merely  to  divide  his  causes  of  action  and  present  them  In  sep- 
arate counts. 

4.  Same — Direction  of  Verdict. 

A  request  for  the  direction  of  a  verdict  for  defendant  in  an  action  for 
wrongful  death  was  properly  refused,  where  the  declaration  stated  a 
cause  of  action  and  the  evidence  on  the  material  issues  of  fact  was  con- 
flicting. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  46,  Cent  Dig.  Trial,  9  342.] 

5.  Writ  of  Error — ^Matters  Review abue — Ruling  on  Motion  for  New  Trial. 

In  the  federal  courts,  the  ruling  of  a  trial  court  on  a  motion  to  set  aside 
a  verdict  and  grant  a  new  trial  is  not  subject  to  review. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Error, 
9  3860.] 

6.  Same — Questions  of  Fact. 

On  a  writ  of  error,  the  appellate  court  cannot  review  questions  of  fact 
or  determine  the  weight  to  be  given  to  evidence  which  was  properly  ad- 
mitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Cent  Dig.  Appeal  and  Error, 
§§  39^8-3934.^ 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Danville. 

Green,  Withers  &  Green,  for  plaintiff  in  error. 

Cabell  &  Custer  and  George  C.  Cabell,  Jr.,  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  PURNELL  and  WAD- 
DILL,  District  Judges. 

WADDILL,  District  Judge.  This  is  an  action  of  trespass  on  the 
case,  brought  by  the  defendant  in  error  against  the  plaintiff  in  error 
to  recover  damages  arising  from  the  death  of  the  intestate  of  the  de- 
fendant in  error,  who  lost  his  life  while  in  the  employ  of  the  plaintiff 
in  error,  through  the  alleged  negligence  of  the  latter. 

The  plaintiff  in  error,  a  corporation  chartered  under  the  laws  of 
Rhode  Island,  was  engaged  in  building  a  dam  across  the  Dan  river, 
just  opposite  the  city  of  Danville,  in  3ie  county  of  Pittsylvania,  for 
the  Dan  River  Power  &  Manufacturing  Co.,  a  corporation  engaged 
in  manufacturing  cotton  upon  a  large  scale;  a  part  of  said  work 
was  the  construction  of  a  "concrete  dam,"  and  work  was  begun  on 
both  the  north  and  south  sides  of  the  river  about  the  same  time.  As 
it  progressed  on  the  south  side,  and  extended  from  the  bank  out  into 
the  river  bed,  it  became  necessary  to  construct  a  certain  platform, 
tables,  etc.,  to  be  used  for  storing  sand,  rock,  cement,  and  other  mater- 
ial for  use  in  concreting,  which  were  constructed  by  the  plaintiff  in 
error  under  the  direction  of  its  superintendent  and  chief  engineer. 
On  the  morning  of  the  18th  of  September,  1903,  while  the  plaintiffs 
intestate  was  engaged  at  work  upon  the  platform  thus  constructed,  it 
gave  way,  and  he  was  thrown  into  the  river  below  and  lost  his  life. 
The  plaintiff  below  based  his  case  upon  the  alleged  negligence  of  the 
defendant  in  (1)  having  and  maintaining  an  insufficient  and  unsafe 
structure  for  the  purpose  of  the  business  in  hand;  (2)  for  using  in- 
sufficient, defective,  old,  rotten,  and  inadequate  timbers  in  the  con- 
struction of  said  platform;  and  (3)  in  having  an  unfit  and  improper 
employe,  one  Monaghan,  as  foreman  and  boss  in  charge  of  the  work 
in  which  said  intestate  was  engaged  at  the  time  he  lost  his  life.  The 
plaintiff  in  error,  having  interposed  its  demurrer  to  the  original  and 
several  amended  declarations,  pleaded  not  guilty,  on  which  issue  was 
joined,  and  a  jury  was  impaneled  on  this  issue,  and  rendered  a  verdict 
in  favor  of  the  defendant  in  error,  upon  which  judgment  was  duly 
entered ;  and  this  writ  of  error  was  sued  out  by  the  plaintiff  in  error. 

1.  Three  of  the  assignments  of  error  relate  to  the  action  of  the 
lower  court  in  overruling  the  defendant's  demurrer  to  the  amended 
declaration,  as  well  as  to  two  additional  amendments  thereto,  and  al«o 
to  the  action  of  the  court  in  suggesting  to  the  counsel  for  the  plaintiff 
the  propriety  of  adding  a  new  count  to  the  declaration.  Assuming 
the  objections  sought  to  be  interposed  to  this  declaration  as  amended 
can  be  made  by  demurrer  in  the  federal  court,  said  objections  being 
merely  for  matters  of  duplicity  in  pleading,  they  seem  to  be  dearly 
without  foundation,  either  as  respects  the  amended  declaration  or 
either  of  the  subsequent  amendments  thereto.  The  demurrer  was 
sustained  to  the  original  declaration,  and  the  plaintiff  filed  what  is 
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treated  in  the  record  as  the  amended  declaration,  to  which  he  subse- 
quently filed  first  and  second  amendments.  The  amended  declara- 
tion sets  forth  the  plaintifif's  cause  of  action  in  a  single  count, 
namely,  the  failure  of  the  defendant  to  furnish  the  plaintiff's  intestate 
with  a  reasonably  safe  and  suitable  platform  or  structure  on  which  to 
perform  the  duties  required  of  him;  the  failure  properly  to  construct 
such  platform  and  structure  of  safe  and  suitable  materijJ ;  and  to  em- 
ploy a  reasonably  competent  foreman  or  boss  to  direct  the  work  in 
hand.  The  first  amendment  sets  forth  this  same  cause  of  action  in 
three  different  counts,  and  the  second  amendment  by  adding  another 
count,  which  amplified  the  second  count  in  the  first  amendment  to  the 
amended  declaration,  relative  to  the  character  of  the  materials  used  in 
and  about  the  construction  of  said  platform ;  and  it  was  as  to  suggest- 
ing the  addition  of  the  last  named  count  that  the  criticism  was  made 
specially  of  the  action  of  the  lower  court.  This  declaration,  whether 
treating  the  acts  of  negligence  as  set  forth  in  the  single  count,  or  in 
the  several  counts  as  shown  in  the  two  last-named  amendments,  seems 
to  us  clearly  sufficient  to  convey  to  the  defendant  full  knowledge  as  to 
what  the  plaintiff's  cause  of  action  was;  and  we  see  np  merit  in  its 
assig^nment  of  error  thereto.  The  gravamen  of  the  case  was  the  neg- 
ligence that  caused  the  plaintiff's  intestate  to  lose  his  life,  and  there  is 
no  good  reason  that  we  can  conceive  of  why  the  averment  as  to  the 
insecurity  of  the  structure  and  defective  material  of  which  it  was 
built,  and  the  fact  of  the  improper  foreman  giving  directions  for  its 
use  should  not  be  set  forth  all  in  a  single  count,  as  was  done  in  the 
amended  declaration  in  this  case ;  the  plaintiff  averring  the  knowledge 
of  the  defendant  as  to  the  existence  of  such  conditions,  and  his  ig- 
norance respecting  the  same.  Nor  was  it  necessary  to  give  the  precise 
name  of  the  alleged  incompetent  employe,  when  by  the  descriptive 
term  of  the  declaration,  namely,  "reasonably  safe,  careful,  cautious 
and  competent  officer,  foreman  and  manager,"  the  defendant  was  nec- 
essarily advised  as  to  whom  the  complaint  was  directed.  The  first 
amendment  to  the  amended  declaration  in  three  separate  counts  sets 
up  in  greater  detail  the  plaintiff's  cause  of  action,  and  it  was  upon  this 
last-named  amendment  that  the  fourth  count  was  added,  at  ^e  sug- 
gestion of  the  judge ;  and  the  declaration  as  amended,  with  its  several 
counts,  on  which  Sie  parties  went  to  trial,  was  undoubtedly  free  from 
fault.  The  fourth  count,  added  at  the  judge's  suggestion,  did  not  in 
any  sense  change  the  origpinal  cause  of  action,  but  amplified  the  same. 
Under  the  Virginia  practice,  the  defendant  clearly  could  not  interpose 
the  objections  sought  to  be  made  here  by  demurrer,  as  it  would  be 
for  mere  duplicity  in  pleading  at  most,  and  could  at  common  law  have 
been  availed  of  only  by  special  demurrer,  which  has  been  abolished  in 
Virginia  by  statute.  Code  Va.  1887,  §  3272  [Va.  Code  1904,  p.  1722] 
Norfolk  &  Western  R.  R.  Co.  v.  Ampey,  93  Va.  108, 122,  26  S.  E.  226, 
and  cases  there  cited.  This  decision  will  be  found  of  interest,  as  well 
upon  the  question  of  the  sufficiency  of  this  declaration,  as  upon  the 
right  to  raise  the  question  indicated  by  the  demurrer.  Judge  Riely, 
speaking  for  the  court  (on  page  121  of  93  Va.,  page  227  of  25  S.  E.) 
says : 
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'The  main  objection  to  the  declaration  relates  to  the  first  oonnt,  and  the 
foundation  of  the  objection  Is  that  this  count  alleges  three  distinct  grounds  of 
negligence  as  the  cause  of  the  injury  sustained  by  the  plaintiff,  either  of 
which  would  of  itself,  Independently  of  the  others,  constitute  a  sufficient 
ground  for  the  action.  In  other  words,  the  claim  is  that  the  count  is  bad  for 
duplicity.  The  grounds  so  stated  are,  the  negligence  of  the  defendant  In  fall- 
ing to  exercise  due  care  in  selecting  competent  servants,  in  falHng  to  provide 
a  sufficient  numl)er  of  train  hands,  and  in  failing  to  supply  and  maintain  suit- 
able and  safe  machinery  and  instrumentalities  for  the  conduct  of  the  business 
of  the  defendant.  They  are  conjunctively  alleged  as  concurrent  causes,  which, 
co-operating  together,  produced  the  Injury.  It  Is  very  questionable  whether 
this  constitutes  duplicity.  It  is  stated  by  eminent  text-writers  on  the  subject 
of  pleading,  that  no  matters,  however  multifarious,  will  operate  to  make  a 
pleading  double  that  together,  constitute  but  one  connected  proposition  or  en- 
tire point  Stephen  on  Pleading,  232-3,  263 ;  4  Minor's  Inst  pt  2,  p.  927 ;  and 
Va.  F.  &  M.  I.  Ck>.  V.  Saunders,  86  Va.  9G9,  11  S.  E.  71>4.  But,  even  if  this 
count  was  obnoxious  to  the  charge  of  duplicity,  the  fault  could  not  be  taken 
advantage  of  on  a  general  demurrer." 

This  court  will  follow  the  state  practice,  as  well  m  tne  matter  of  the 
sufficiency  of  the  declaration  and  the  statement  of  the  several  causes 
of  action  relating  to  an  injury  arising  from  a  single  occurrence  in 
one  and  the  same  count  (Roberts  v.  Lewis,  144  U.  S.  653,  12  Sup. 
Ct  781,  36  L.  Ed.  579;  Bank  v.  Lowry,  93  U.  S.  72,  23  L.  Ed.  806; 
Cooke  V.  Avery,  147  U.  S.  375,  13  Sup.  Ct.  340,  37  L.  Ed.  209),  as 
in  the  manner  and  method  of  making  such  defense  (Burlev  v.  German 
Am.  Bank,  111  U.  S.  216,  4  Sup.  Ct.  341,  28  L.  Ed.  406;  Dabney's 
Fed.  Juris.  &  Law  Procedure,  §§  117,  118). 

The  action  of  the  trial  judge  in  suggesting  the  additional  fourth 
count  to  this  declaration  was  clearly  free  from  objection,  and  the  de- 
fendant was  in  no  manner  prejudiced  thereby.  A  judge  might,  of 
course,  abuse  his  discretion  in  respect  to  the  amendment  of  pleadings, 
by  making  suggestions  in  a  way  that  would  indicate  that  he  was  a 
partisan  of  one  side  or  the  other,  or  that  he  was  in  some  way  preju- 
diced in  the  case;  but  there  is  no  such  suggestion  here.  What  the 
judge  did  was  harmless.  The  suggestion  was  to  more  clearly  set 
forth  the  plaintiff's  cause  of  action,  which,  in  our  view,  independent 
of  such  suggestion,  had  already  been  sufficiently  averred.  It  was 
made  to  counsel  in  the  absence  of  the  jury,  and  no  injury  resulted 
therefrom  to  the  defendant.  The  judge  doubted  whether  the  sec- 
ond count  in  the  declaration  set  forth  with  sufficient  clearness  the 
charge  to  furnish  proper  material  for  the  construction  of  the  plat- 
form in  question,  though  it  sought  to  make  such  averments,  as  also 
the  fact  of  the  failure  to  furnish  the  proper  appliances,  and  he  sug- 
gested, to  remove  the  question  of  possible  duplicity  in  the  declara- 
tion, that  another  count  be  added,  treating  the  second  count  as  one 
for  the  failure  to  furnish  safe  and  proper  appliances,  and  the  fourth 
or  new  count  to  cover  the  question  of  the  failure  to  use  suitable  mate- 
rial in  its  construction.  In  1  Va.  Law  Reg.  385,  it  is  intimated  that 
a  motion  to  strike  out  one  of  these  causes  of  action,  where  two  are 
averred  in  a  single  count,  is  the  proper  remedy;  and  5  Robinson's 
Prac.  (New  Ed.)  305,  says  that  the  proper  course  is  for  the  court 
to  direct  the  pleader  to  divide  his  causes  of  action,  and  present  them 
in  several  counts.    That  is  what  the  judge  did,  his  idea  being  to  get 
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at  the  merits  of  the  controversy,  and  his  action  was  proper  and  free 
from  criticism.  In  Wiggins  Ferry  Co.  v.  O.  &  M.  Ry.  Co.,  142  U.  S. 
396,  405,  12  Sup.  Ct  188,  36  L.  Ed.  1055,  Mr.  Justice  Brown,  speaking 
for  the  Supreme  Court,  said : 

"Rules  of  pleading  are  made  for  the  attainment  of  substantial  justice,  and 
are  to  be  construed  so  as  to  harmonize  with  it  if  possible.  A  mistalcen  view 
of  one's  rights  or  remedies  should  not  be  permitted  wholly  to  defeat  a  claim 
founded  upon  principles  of  equity  and  Justice,  and  if  the  pleadings  can  be  so 
amended  as  to  admit  proof  of  such  claim,  and  such  amendment  does  not  in- 
troduce a  new  cause  of  action,  though  it  may  &et  up  a  new  measure  of  dam- 
ages, or  work  a  real  hardship  to  the  party  defendant,  it  is  within  the  dis- 
cretion even  of  the  appellate  court  to  permit  such  amendment  to  be  made." 
Schooner  Anne  t.  United  States,  7  Cranch,  570,  3  L.  Ed.  442. 

2.  The  next  assignment  of  error  relates  to  the  refusal  of  the  court' 
to  give  certain  instructions  offered  by  the  plaintiff  in  error,  and  re- 
jected by  the  court,  and  to  the  giving  of  those  contained  in  the  court's 
charge.  The  defendant's  first  instruction  requested  the  court  to  in- 
struct a  verdict  for  the  defendant,  which  the  court  refused.  This 
is  a  usual  motion  in  federal  practice,  and  one  that  is  quite  frequently 
resorted  to,  resulting  in  the  saving  of  time  to  the  court  and  litigants, 
and  much  expense;  but  in  our  judgment  it  would  have  been  clearly 
error  for  the  court  below  to  have  adopted  this  method  of  disposing 
of  tliis  case.  Upon  every  material  issue,  the  conflict  in  the  evidence 
was  sharply  drawn.  In  a  word,  the  plaintiff  insisted  that  the  defend- 
ant failed  to  furnish  a  reasonably  safe  place,  constructed  of  suitabl? 
and  sound  material,  upon  which  his  intestate  was  to  work  in  the  dis- 
charge of  the  duty  required  of  him ;  that  said  platform  was  improperly 
constructed;  that  the  defendant  knew  it  was  not  suitable,  and  the 
materials  used  in  its  construction  unsound;  that  Monaghan,  under 
whom  the  plaintiff's  intestate  worked,  was  not  a  competent  and  care- 
ful boss  or  'foreman ;  and  that  these  facts  were  known,  or  should  have 
been  known,  to  the  plaintiff  in  error.  A  large  number  of  witnesses 
were  examined,  pro  and  con,  on  these  questions,  much  the  larger 
number  on  every  point  being  examined  by  the  plaintiff;  and  the  jury, 
upon  seeing  and  hearing  these  witnesses,  were  the  proper  judges  to 
pass  upon  the  question  of  fact  at  issue  between  the  parties,  and  the 
proper  weight  to  be  given  to  such  evidence,  as  well  as  upon  the  con- 
flict between  the  witnesses  themselves.  It  was  not  a  case,  therefore, 
to  be  taken  from  the  jury.  It  is  only  in  cases  where  there  is  either 
no  evidence,  or  clearly  insufficient  evidence,  upon  which  to  base  a 
verdict,  that  the  judge  should  exercise  his  prerogative  to  instruct 
a  verdict  for  one  side  or  the  other.  And  in  this  case,  where  the  neg- 
ligence consisted  of  the  failure  of  the  master  to  properly  perform  its 
duty  respecting  nonassignable  obligations  imposed  upon  it  by  law 
touching  the  servant,  the  case  should  clearly  have  been  left  to  the 
jury,  as  was  done.  D.,  L.  &  W.  R.  R.  Co.  v.  Converse,  139  U.  S.  469, 
11  Sup.  Ct.  569,  35  L.  Ed.  213 ;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Tex.  &  Pac.  R.  R.  Co.  v.  Cox. 
145  U.  S.  593,  606,  12  Sup.  Ct.  905,  ^e  L.  Ed.  829 ;  Tex.  &  Pac.  Ry. 
Co.  V.  Gentry,  163  U.  S.  353,  368,  16  Sup.  Ct.  1104,  41  L.  Ed.  186. 

The  assignment  of  errors  respecting  the  other  instructions  offered 
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by  the  plaintiff  in  error,  and  refused  by  the  court,  have  been  carefuHy 
considered  in  connection  with  the  instructions  as  given  by  the  courts 
and,  without  discussing  the  same  severally  and  in  detail,  the  'conclu- 
sion reached  is  that  the  court's  instructions  fully  and  fairly  submitted 
the  case  to  the  jury,  and  that  there  was  no  error  in  its  action,  either 
in  the  charge  it  gave  or  in  rejecting  the  several  instructions  asked  by 
the  plaintiff  in  error.  The  instructions  as  given  clearly  covered  the 
case,  and  substantially  embraced  what  was  asked  for  by  tiie  plaintiff 
in  error,  so  far  as  the  evidence  justified  the  same.  The  plaintiff  in 
error  has  no  just  cause  of  complaint,  and  was  in  no  manner  preju* 
diced  by  the  court's  action  in  giving  and  refusing  instructions. 

3.  The  next  assignment  of  error  relates  to  the  refusal  of  the  court 
to  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial,  because 
the  verdict  was  contrary  to  the  law  and  the  evidence.  The  action  of 
the  trial  court  in  granting  or  refusing  to  set  aside  a  verdict  is  not 
subject  to  review  in  this  court,  being  a  matter  within  the  discretion 
of  the  lower  court,  and  this  assignment  is  therefore  not  well  taken. 
Mo.  Pac.  R,  R.  Co.  v.  C.  &  A.  R.  R.  Co.,  132  U.  S.  191,  10  Sup.  Ct. 
65,  33  L.  Ed.  309;  Wilson  v.  Everett,  139  U.  S.  616,  621,  11  Sup.  Ct. 
664,  35  L.  Ed.  286;  Van  Stone  v.  Stillwell  &  Bierce  Mfg.  Co.,  142 
U.  S.  128,  134,  12  Sup.  Ct.  181,  35  L.  Ed.  961 ;  Addington  v.  United 
States,  166  U.  S.  184,  17  Sup.  Ct.  288,  41  L.  Ed.  679. 

4.  Upon  the  whole  case,  we  cannot  perceive  that  the  plaintiff  in 
9troT  was  in  any  manner  prejudiced  by  any  of  the  rulings  of  the 
court  below,  in  the  trial  of  this  case.  As  was  said  by  Mr.  Justice 
Lamar,  in  JEtri3L  Life  Insurance  Co.  v.  Ward,  140  U.  S.  76,  91, 11  Sup. 
Ct.  720,  36  L.  Ed.  371: 

''It  may  be  that,  if  we  were  to  usurp  the  fimctions  of  the  jury  and  deter- 
mine the  weight  to  be  given  to  the  eyidence,  we  might  arrive  at  a  different 
oonclusion.  But  that  is  not  our  province  on  a  writ  of  error.  In  snch  a  case 
we  are  confined  to  the  consideration  of  the  exceptions  taken  at  the  trial,  to 
the  admission  or  rejection  of  evidence,  and  to  the  charge  of  the  court  and  its 
refusal  to  charge.  We  have  no  concern  with  questions  of  fact,  or  the  weight 
to  be  given  to  the  evidence  which  was  properly  admitted"— citing  Minor  t« 
Tillotson,  2  How.  892,  898,  11  L.  Ed.  812;  Keller's  Lessee  v.  Eckert,  4  How. 
289,  11  L.  Ed.  979;  Dirst  V.  Morris,  14  Wall.  484.  490,  20  L.  Ed.  722;  Prentice 
V.  Zane,  8  How.  470,  485,  12  L.  Ed.  1160;  Wilson  ▼.  Everett,  189  U.  &  91%  11 
Sup.  Ct  604,  85  L.  Ed.  286. 

The  judgment  of  the  lower  court  will  be  affirmed. 
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TURNBULL  T.  ROSS  et  at 
(Clrcnlt  Court  of  Appeals,  Fourth  Circuit    Noyember  0,  1905.) 

No.  597. 

]•  TUAX— DiBEcnoN  OF  Verdict. 

It  is  the  settled  rule  In  the  federal  courts  that  it  is  the  right  and  dutj 
of  a  trial  judge  to  direct  a  verdict,  where  in  his  opinion  the  evidence 
would  not  sustain  a  verdict  for  the  adverse  party. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  H  879,  883, 
891.] 

2.  COUBTB — FEDEKiX  JUBIBDICnOR — COIXTJSIVS  TEA.N81XB  OF  CaX7BE  OF  ACTION^ 

A  trial  Judge  may  properly  dismiss  a  suit  where  he  is  satisfied  from 
the  evidence  produced  on  the  trial  that  the  property  involved  as  the  sub- 
ject-matter of  the  action  was  colluslvely  transferred  to  plaintitf,  who  wa» 
a  citizen  of  another  state,  to  enable  a  suit  to  be  brought  in  the  federal 
court  and  in  fraud  of  its  Jurisdiction,  notwithstanding  the  fact  that  he 
had  previously  overruled  a  motion  to  dismiss  on  that  ground;  and  such 
dismissal  may  be  made  by  the  Circuit  Court  of  Appeals  on  the  same 
grounds. 

8.  Tbiai/— DiBEcnoN  of  VKBmcT. 

The  action  of  a  trial  Judge  in  directing  a  verdict  for  defendant  on  the 
ground  of  the  Insufficiency  of  plaintiff's  evidence  to  sustain  a  recovery 
affirmed. 

In  Error  to  the  Circuit  G)urt  of  the  United  States  for  the  Dis- 
trict of  South  Carolina,  at  Columbia. 

John  J.  McMahan  (Lyles  &  McMahan,  on  the  brief),  for  plaintiff 
in  error. 

J.  S.  MuUer  (Barron  &  Ray,  Halcott  P.  Green,  and  P.  H.  Nelson, 
on  the  brief),  for  defendants  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  PURNELL  and  BOYD, 
District  Judges. 

PURNELL,  District  Judge.  On  February  24,  1903,  plaintiff  com- 
menced his  suit  at  law  in  the  Circuit  Court  for  the  District  of  South 
Carolina,  at  Columbia,  for  the  recovery  of  a  tract  of  land  of  500 
acres  in  the  county  of  Lexington,  on  Congarec  river,  alleged  to  be 
of  the  value  of  $100,000,  annual  rental  value  of  $10,000  and  damages 
$40,000  for  the  removal  of  the  stone  therefrom  and  the  wrongful  with- 
holding possession.  Issue  being  joined,  and  several  defenses  set  up, 
a  trial  was  had  on  January  16,  1905,  at  a  regular  term  of  the  court. 
The  record  docs  not  include  or  purport  to  contain  all  the  evidence 
introduced,  as  required  by  rule  14,  subsec.  3.  The  record  at  the  close  of 
the  testimony,  or  so  much  thereof  as  is  included  in  the  record,  contains 
the  following: 

"Plaintiff  rested.  Defendants  moved  to  dismiss  the  case  on  account  of 
lack  of  Jurisdiction,  on  the  ground  that  It  appeared  from  the  evidence  that 
the  action  was  brought  really  for  the  benefit  of  John  Campbell  Bryce,  of  South 
Carolina,  and  that  the  conveyance  to  Mr.  Tumbull  was  made  to  get  jurJfldlc- 
tion.  His  honor,  the  presiding  judge,  overruled  the  motion,  stating  that  he 
would  submit  that  question  to  the  jury  as  one  of  the  Issues.  Defendants  then 
moved  for  a  nonsuit  in  the  way  of  a  demurrer  to  the  evidence  upon  the  ground 
that  it  was  not  sufficient — that  the  plaintiff  has  not  proved  a  good  title  in  him- 
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self ;  the  defendants'  attorney  citing  to  the  conrt  during  the  argnment  of  such 
motion,  and  as  an  authority  therefor,  the  decision  of  the  Supreme  Court  of 
the  state  of  South  Carolina  in  the  case  of  Bryce  v.  Cayce,  62  S.  C.  546,  40  & 
E.  948.  The  court  ruled:  'In  view  of  the  fact  t^at  you  have  already  had  a 
trial  of  this  case  in  the  state  court,  where  it  properly  belonged,  and  the  Jury 
there  found  against  you,  and  the  further  fact  that  it  is  doubtful  as  to  whether 
the  suit  was  not  brought  for  the  benefit  of  Bryce  by  Turnbull,  and  that  there 
is  doubt  as  to  whether  you  have  made  out  a  case  that  ought  to  go  to  the  Jury, 
I  am  disposed  to  end  the  case  and  direct  a  verdict  for  the  defendants. 
The  court  directs  the  Jury  to  find  a  verdict  for  the  defendants.'  PlalntilTs 
attorneys  at  the  time  duly  excepted  to  the  ruling  and  verdict,  and  then  and 
there  asked  and  obtained  an  order  allowing  20  days  in  which  to  prepare  and 
serve  a  bill  of  exceptions.  Thereupon  the  counsel  for  the  said  plaintiff  did 
then  and  there  propose  Ills  aforesaid  objection  to  the  ruling  of  the  said  court, 
and  prayed  that  his  bill  of  exceptions  might  be  sealed,  and  it  is  sealed  ac' 
cordingly."     f 

Subsequently,  when  the  formal  bill  of  exceptions  was  presented, 
the  record  shows  the  trial  judge  indorsed  the  same  as  follows,  to  wit: 

"Allowed,  exc^t  in  so  far  as  it  is  stated  that  my  Judgment  was  influenced 
by  the  consideration  that  the  action  properly  belonged  to  the  state  courts. 
I  had  no  such  views,  and,  of  course,  my  Judgment  was  not  predicated  upon 
them." 

The  bill  of  exceptions  thus  allowed  presents  four  questions,  which 
may  be  disposed  of  in  the  order  presented. 

First.  That  the  court  erred  in  directing  a  verdict  but  should  have 
submitted  all  issues  to  the  jury.  The  right  or  duty  of  a  judge  to  di- 
rect a  verdict  in  a  civil  cause  is  too  well  settled  to  admit  of  argument. 
The  Supreme  Court  has  said  a  trial  judge  is  primarily  responsible 
for  the  just  outcome  of  the  trial.  "He  is  not  a  mere  moderator  of  a 
town  meeting,  submitting  questions  to  the  jury  for  determination, 
nor  simply  ruling  on  the  admissibility  of  testimony,  but  one  who  in 
our  jurisprudence  stands  charged  with  full  responsibility.  He  has 
the  same  opportunity  that  jurors  have  for  seeing  the  witnesses,  for 
noting  all  those  matters  not  capable  of  record,  and  when,  in  his  de- 
liberate opinion,  there  is  no  excuse  for  a  verdict  save  in  favor  of  one 
party,  and  he  so  rules  by  instructions  to  that  effect,  an  appellate  court  will 
pay  large  respect  to  his  judgment."  Patton  v.  Texas  &  Pacific  R.  R. 
Co.,  179  U.  S.  668,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ;  Pythias  Knights 
Sup.  Lodge  V.  Beck,  181  U.  S.  52,  21  Sup.  Ct.  532,  46  L.  Ed.  741. 
Many  of  the  decisions  of  the  Supreme  Court  on  this  subject  are 
cited  in  Patton  v.  T.  &  P.  R.  R.  Co.,  supra,  and  this  ruling  has,  of 
course,  been  followed  by  the  Circuit  Courts  of  Appeal  in  the  several 
circuits.  In  this  circuit :  Tucker  v.  B.  &  O.  R.  Co.,  69  Fed.  968,  8  C. 
C.  A.  416;  Franklin  Brass  Co.  v.  Phoenix  Assurance  Co..  65  Fed. 
773,  13  C.  C.  A.  124 ;  Peoples  Bank  v.  .Etna  Ins.  Co.,  75  Fed.  507,  20 
C.  C.  A.  630 ;  Sloss  Iron  &  Steel  Co.  v.  S.  &  G.  Ry.  Co.,  85  Fed.  133, 
29  C.  C.  A.  60;  Chapman  v.  Yellow  Poplar  Lumber  Co.,  89  Fed.  903, 
32  C.  C.  A.  402;  Hodges  v.  Kimball  et  al.,  104  Fed.  745,  U  C.  C.  A. 
402.    There  was,  therefore,  no  error  per  se  in  directing  a  verdict. 

The  second  assignment  seeks  to  show  there  was  error  in  referring 
to  the  fact  that  there  had  been  a  former  action  in  the  state  court  by 
John  C.  Bryce,  plaintiff,  against  the  defendants,  or  those  under  whom 
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they  claimed,  for  the  recovery  of  the  same  tract  of  land,  w«ich  ac- 
tion had  resulted  in  a  decision  by  the  Supreme  Court  adverse  to  plain- 
tiff's  claim  and  a  final  judgment  for  the  defendants — ^it  being  in- 
sisted that  plaintiff  under  the  statute  law  of  South  Carolina,  pro- 
vided he  pays  the  cost  of  the  former  action  and  commences  his  sec- 
ond action  within  two  years,  is  entitled  to  two  suits  to  recover  real 
estate ;  that  the  first  action  though  it  result  adversely  will  not  sustain 
a  plea  of  res  judicata.  This  contention  was  insisted  on  with  much 
vigor  at  the  hearing,  notwithstanding  the  declaration  of  the  trial 
judge,  in  approving  the  formal  bill  of  exceptions,  that  he  "had  no 
such  views,  and,  of  course,  his  judgment  was  not  predicated  upon 
them."  Putting  thoughts  or  views  into  a  judge's  mind  which  he  ex- 
pressly disclaims  is  carrying  the  art  of  mind  reading  farther  than  any 
psychologist,  or  the  pretense  of  those  who  profess  to  practice  this 
branch  of  that  science,  has  ever  claimed.    True,  the  court  said : 

"In  view  of  the  fact  that  you  have  already  had  a  trial  of  this  case  In  th« 
state  court,  where  it  properly  belonged,"  etc.,  "I  am  disposed  to  end  this  case 
and  direct  a  verdict  for  the  defendants." 

We  would  not  presume  to  say,  in  the  face  of  the  declaration  of  the 
trial  judge  (who  is  a  resident  of  and  learned  in  the  laws  of  South 
Carolina),  and  hold,  his  judgment  was  predicated  on  the  view  that 
the  issues  in  the  case  were  res  judicata.  His  declaration  on  the  sub- 
ject is  conclusive.  We  therefore  decline  to  consider  the  exhaustive 
and  learned  argument  of  counsel,  as  set  out  in  five  briefs,  on  the  ef- 
fect, meaning,  etc.,  of  the  statute  of  South  Carolina  (as  contained  in 
17  St.  at  Large,  p.  76;  Code  Proc.  §  98),  entited  "An  act  to  limit 
the  plaintiff  in  an  action  for  recovery  of  realty  to  two  actions 'for 
the  recovery  of  lands." 

Third: 

"Because  his  honor  oitertained  doubt  as  to  whether  the  suit  was  not 
brought  for  the  benefit  of  Bryce  by  Tnmbull  when  he  had  overruled  defend- 
ants' motion  to  dismiss  for  want  of  Jurisdiction  on  that  ground,  and  when 
the  evidence  clearly  showed  that  the  suit  was  brought  not  for  the  benefit  of 
Bryce,  but  for  the  benefit  of  Tumbull  alone,  and  his  honor  allowed  such 
doubt  to  influence  his  Judgment  in  granting  said  motion,  which  was  error." 

This  bill  of  exception  is  not  fairly  stated.  The  trial  judge  did 
overrule  the  motion  to  dismiss,  temporarily,  but  stated  he  would  sub- 
mit that  question  to  the  jury.  The  evidence  in  the  record,  when  ana- 
lyzed, will  support,  not  only  a  well-founded  doubt  that  the  suit  was 
brought  for  the  benefit  of  Bryce  by  TurnbuU,  but  a  conclusion  that 
the  transfer  was  made  for  this  purpose  and  was  a  fraud  on  the  juris- 
diction. The  value  of  the  land  is  fixed  at  $100,000,  rental  value  $10,- 
000  in  the  complaint,  $40,000  by  the  testimony  of  Bryce,  and  yet  the 
consideration  recited  in  the  deed  is  $1,000  based  on  a  "calculation" 
as  to  what  Tumbull  "had  been  contributing  to  his  expenses"  and  $10 
per  month.  Turnbull,  who  is  a  brother-in-law  of  Bryce  and  claims 
property  valued  at  from  $40,000  to  $100,000,  was  not  examined. 
Whether  he  was  even  present  at  the  trial  does  not  appear.  This  in- 
difference to  so  important  a  matter  must  have  its  weight.    Bryce  was 
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both  present  and  testified.  His  testimony  as  set  out  is  unsatisfactory^ 
vacillating,  and  confusing.  His  testimony,  especially  on  the  cross- 
examination,  even  in  cold  type,  leaves  the  impression  on  the  judicial 
mind  that  the  transfer  of  title  was  to  enable  TurnbuU,  a  nonresident,, 
to  bring  suit  in  the  United  States  Circuit  Court  to  reimburse  himself,, 
but  mainly  for  the  benefit  of  Bryce,  and  to  a  judge  who  has  looked 
into  the  eyes  of  the  witness  and  noted  his  manner  of  testifying  and 
attendant  circumstances,  the  conclusion  is  not  unreasonable  that  all 
subsequent  attempts  to  reconcile  such  testimony  to  any  other  state 
of  facts  could  not  do  more  than  create  a  doubt,  to  which  plaintiflf,. 
upon  whom  the  burden  of  proof  rested,  was  not  entitled ;  nor  does  any 
testimony  in  the  record  tend  to  remove,  but  confirms,  this  impression. 
Under  these  circumstances  it  was  not  only  within  the  sound  discre- 
tion of  the  trial  judge  to  direct  a  verdict,  but  his  duty,  if  it  so  appeared 
to  his  satisfaction,  to  dismiss  the  suit. 

'The  act  of  1876,  speclflcally  reqairee  the  Circuit  Court  to  dismiss  a  snit 
where  it  shall  appear  that  parties  have  been  improperly  made  or  Joined  for 
the  purpose  of  creating  a  ease  cognizahle  by  the  court  The  provision  is  re- 
garded as  a  salutary  one  and  should  be  applied  with  rigor.  THE  OCCASION 
FOB  ITS  BNFORCBMENT  ARISES  CHIEFLY  IN  CASES  OF  COLLUSIVB 
TRANSFERS  OF  THE  SUBJECT-MATTER  OF  ACTION  FROM  PARTIES 
WHOSE  CHARACTER  OF  CITIZENSHIP  WOULD  NOT  ENABLE  THEM 
TO  SUB  IN  THE  FEDERAL  COURT  IN  THEIR  OWN  NAMES.  Whatever 
may  have  been  the  practice  in  such  cases  prior  to  the  act,  the  method  of  tak- 
ing objection  to  the  Jurisdiction  is  not  now  confined  to  a  plea  in  abatement 
The  question  of  collusion  may  be  determined  by  the  court  or  submitted  to  the 
Jury  under  proper  instructions."    (The  capitals  in  the  text  are  the  writer'8.> 

This  text  from  22  Ency.  of  PL  &  Pr.  281,  is  supported  by  numerous 
federal  decisions.  Williams  v.  Nottawa,  104  U.  S.  209,  26  L.  Ed.  720 ; 
Hayden  v.  Manning,  106  U.  S.  686, 1  Sup.  Ct.  617,  27  L.  Ed.  306 ;  Far- 
mington  v.  Pillsbury,  114  U.  S.  138,  6  Sup.  Ct.  807,  29  L.  Ed.  116 ;  Cash- 
man  V.  Amador,  etc.,  Co.,  118  U.  S.  58, 6  Sup.  Ct.  926, 30L.  Ed.  72 ;  Cross 
V.  Allen,  141  U.  S.  628,  12  Sup.  Ct.  67,  36  L.  Ed.  847;  Crawford  v. 
Neal,  144  U.  S.  686,  12  Sup.  Ct.  769,  36  L.  Ed  666;  Lehigh  Mining 
&  Co.,  V.  Kelly,  160  U.  S.  327,  16  Sup.  Ct  307,  40  L.  Ed.  447,  448, 
449 ;  Lake  Co.  Commissioners  v.  Dudley,  173  U.  S.  243,  19  Sup.  Ct. 
398,  43  L.  Ed.  688;  Woodside  v.  Ciceroni,  93  Fed.  1,  36  C.  C.  A.  177; 
Kunkel  v.  Brown,  99  Fed.  696,  39  C.  C.  A,  666,  and  others. 

Fourth: 

"Because  upon  said  motion  his  honor  entertained  doubt  as  to  whether  the 
plaintiff  had  made  out  a  case  that  ought  to  go  to  the  Jury,  when  he  should 
have  held  from  the  evidence  that  the  plaintiff  had  made  out  a  clear  prima 
facie  case  for  the  recovery  of  the  possession  of  the  land,  and  allowed  such 
doubt  to  Influence  him  in  granting  said  motion,  which  was  error. 

"And  because,  even  if  the  evidence  did  leave  it  in  doubt  as  to  whether  the 
plaintiff  had  made  out  a  prima  facie  case  to  go  to  the  Jury,  he  should  have 
submitted  it  to  the  Jury  to  determine,  and  it  was  error  for  him  to  grant  the 
motion  upon  that  ground." 

This  exception,  stated  as  two,  but  in  reality  one,  is  evidently  based 
on  some  state  practice,  and  counsel  who  make  it  were  inadvertent 
to  the  federal  decisions  hereinbefore  cited.    As  before  said,  the  record 
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<loes  not  contain  all  the  testimony  offered,  or  purport  to  do  so,  and  this 
is  further  evidenced  by  references  in  the  briefs  to  testimony  or  evi- 
dence which  is  not  in  the  record,  we  are  therefore  unable  to  say  the 
exceptions  as  above  stated  are  well  founded.  On  an  examination  of 
the  record  we  conclude  they  are  not.  Plaintiff  must  recover  on 
his  own  title  in  South  Carolina,  as  elsewhere,  in  actions  to  recover 
real  estate.  On  the  trial  no  evidence  or  muniments  of  title  as  to  any 
other  was  offered.  Defendants  offered  no  evidence — "stood  mute" — 
as  they  had  a  right  to  do.  The  burden  was  on  the  plaintiff  to  prove 
his  title.  This  .he  failed  to  do.  The  trial  judge,  who  is  primarily  re- 
sponsible for  the  just  outcome  of  litigation,  "construing  all  the  evi- 
dence" and  "noting  all  those  matters  not  capable  of  record,"  held 
**in  his  deliberate  opinion  there  was  no  excuse  for  a  verdict  save  in 
favor  of  defendants,"  and  "so  ruled  by  instructions  to  that  effect." 
This  court  can  find  in  the  record  no  sufficient  reason  to  differ  in  the 
conclusion  thus  reached.    This  exception  is  therefore  overruled. 

Our  first  conclusion  was  to  remand  this  cause,  with  instructions 
to  dismiss  the  suit;  but,  the  trial  court  having  only  expressed  doubt 
on  the  material  grounds  for  such  dismissal,  that  there  may  be  an 
end  of  the  litigation,  and  the  cause  having  been  fully  heard  on  a  sec- 
ond trial,  as  it  is  contended  the  laws  of  South  Carolina  provide  for, 
resulting  as  it  had  resulted  in  the  state  court,  the  judgment  is  affirmed, 
and  the  suit  dismissed.    Plaintiff  in  error  will  be  taxed  with  the  costs. 

Affirmed  and  dismissed. 

BOYD,  District  Judge.  I  concur  in  the  conclusion  that  this  case 
should  be  dismissed.  I  base  my  decision  more  particularly  on  the 
ground  that  it  appears  to  me  satisfactorily,  from  the  evidence  in 
the  case,  that  the  transfer  of  the  property  involved  as  the  subject-mat- 
ter of  the  action  was  collusive  and  intended  as  a  fraud  upon  the  juris- 
diction of  the  Circuit  Court  of  the  District  of  South  Carolina. 


SAITO  v.  UNITED  STATED 

(Circuit  Gourt  of  Appeals,  Ninth  Circuit    October  80,  190S.) 

No.  1,178. 

Cbimxhal  Law — Review  on  Wbit  of  Ebbob — Befusal  of  IirsTBUcnoNs. 

The  refusal  of  requested  instructions  in  a  criminal  case  cannot  be  re- 
viewed by  an  appellate  court,  where  the  record  does  not  contain  the 
charge  glTen  by  the  court;  the  presumption  being  that  such  charge  coy- 
«red  the  requests  in  so  far  as  they  correctly  stated  the  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  15,  Gent.  Dig.  Criminal  Law, 
SS  2940,  2943.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington, 
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W.  A.  Keene,  for  plaintiflf  in  error. 

Jesse  A .  Frye,  U.  S.  Atty.,  and  Edward  E.  Cushman,  Sp.  Asst.  Atty. 
Gen.,  for  the  United  States. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  under  an 
indictment  charging  in  effect  that  on  September  25,  1904,  he  held  a 
woman,  named  Haru  Takahashi,  for  the  purpose  of  prostitution,  in 
pursuance  of  her  illegal  importation  for  that  purpose  by  one  Kanoto,  in 
violation  of  that  provision  of  Act  Cong.  March  3,  1903,  c.  1012,  32 
Stat.  1213  [U.  S.  Comp.  St.  Supp.  1905,  p.  274],  entitled  "An  act  to 
regulate  the  immigration  of  aliens  into  the  United  States,"  which  is  as 
follows : 

"Sec.  3.  That  the  iinportatlon  Into  the  United  States  of  any  woman  or  girl 
for  the  purposee  of  prostitution  is  hereby  forbidden ;  and  whoever  shall  im- 
port or  attempt  to  import  any  woman  or  girl  into  the  United  States  for  the 
purposes  of  prostitution,  or  shall  hold  or  attempt  to  hold,  any  woman  or  girl 
for  such  purposes  in  pursuance  of  such  illegal  importation  shall  be  deemed 
guilty  of  a  felony,  and,  on  conviction  thereof,  shall  be  imprisoned  not  less  tban 
one  nor  more  than  five  years  and  pay  a  fine  not  exceeding  five  thousand  dol- 
lars."   32  Stat  1214  [U.  S.  Comp.  St  Supp.  1905,  p.  276]. 

It  is  insisted  on  behalf  of  the  plaintiff  in  error  that  the  evidence  in  the 
case  was  insufficient  to  justify  the  verdict,  and  that  the  court  below  err- 
ed in  denying  the  motion  made  by  the  defendant  that  the  jury  be  in- 
structed to  render  a  verdict  of  not  guilty.  An  attentive  reading  of  the 
testimony  and  consideration  of  the  circumstances  of  the  case  satisfy  us 
that  the  court  did  not  err  in  denying  the  motion,  and  that  the  evidence 
is  sufficient  to  support  the  verdict  of  guilty.  The  testimony,  as  well  as 
the  circumstances  attending  the  bringing  of  the  woman  Takahashi  from 
Yokohama  to  this  country  by  Kanoto,  clearly  showed  that  she  was  im- 
ported by  him  for  the  purposes  of  prostitution,  and  that  the  defendant 
held  her  in  Seattle  for  those  purposes;  and  the  testimony  and  attend- 
ing circumstances  sufficiently  showed  that  he  did  so  in  pursuance  of  her 
illegal  importation  for  those  purposes. 

By  the  immigration  laws  of  the  United  States  provision  is  made  for 
the  establishment  of  a  board  of  special  inquiry  (Act  March  3,  1893,  c. 
206,  §  5,  27  Stat.  570  [U.  S.  Comp.  St.  1901,  p.  1302])  in  order  the 
more  effectually  to  enforce  them,  and  of  such  board  tiie  witness  Gaffnc> 
was  a  member.  He  testified,  among  other  things,  that  the  woman  in 
question  had  been  brought  before  the  board  of  inquiry  and  by  it  order- 
ed deported  on  the  ground  that  she  had  been  surreptitiously  imported 
into  this  country  for  purposes  of  prostitution,  and  that  when  he,  with 
other  immigration  officers,  went  to  the  defendant's  house,  where  the 
woman  was  kept,  a  woman  with  whom  the  defendant  there  lived  as  his 
wife  interfered  with  the  action  of  the  officers,  in  the  endeavor  to  retain 
Haru  Takahashi  in  the  defendant's  establishment.  The  testimony  of 
the  witness  in  respect  to  the  action  of  the  board  of  inquiry  was  not  ob- 
jected to  on  the  ground  that  it  was  not  the  best  evidence,  and  we  are  of 
the  opinion  that  the  court  below  did  not  err  in  refusing  to  strike  out  the 
testimony  complained  of. 
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Various  assignments  of  error  were  made  on  behalf  of  the  plaintiff, 
growing  out  of  the  refusal  of  the  court  to  give  certain  requested  instruc- 
tions, which  are  here  urged  on  his  behalf,  but  it  is  a  sufficient  answer  to 
them  to  say  that  the  charge  given  by  the  court  to  the  jury  is  not  brought 
up,  and  we  must  therefore  presume  that  the  court,  in  its  charge,  cover- 
ed the  defendant's  requests  in  so  far  as  they  correctly  stated  the  law. 
Andrews  v.  U.  S.,  162  U.  S.  420,  16  Sup.  Ct.  798,  40  L.  Ed.  1023. 

The  judgment  is  affirmed. 


AMERICAN  FEATHERBONE  CO.  v.  WARREN  FEATHERBONE  CO. 

(Circoit  Court  of  Appeals,  Seventh  Circuit    August  1,  1905.) 

No.  1,151. 

Patents — Pbiob  PtJBiJO  Use — Feathehbone. 

The  Warren  and  Holden  patent.  No.  559,827,  for  a  process  of  manufac- 
turing featherbone,  and  the  resulting  product,  while  disclosing  invention 
of  a  meritorious  character,  is  void  for  prior  public  and  commercial  use  of 
the  invention  by  the  patentees  for  mote  than  two  years  before  the  filing 
of  the  application. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

For  opinion  below,  see  133  Fed.  304. 

The  Warren  Featherbone  Company  is  the  complainant  in  a  suit  against  the 
appellant,  American  Featherbone  Company  for  infringement  of  letters  patent 
No.  559,827,  issued  May  12,  1896,  to  Edward  K.  Warren  and  Jonas  H.  Holden, 
assignors  of  the  complainant,  for  an  improved  process  and  product  in  the 
manufacture  of  so  called  "featherbone."  This  appeal  is  from  a  decree 
which  sustains  the  patent,  finds  infringement  by  the  appellant,  and  grants 
a  perpetual  injunction. 

Application  for  the  patent  was  filed  March  5,  1895.  The  specifications  and 
explanatory  drawings  (Figs.  1  and  2),  in  so  far  as  they  are  deemed  material, 
are  as  follows: 

'•Onr  invention  relates  to  improvements  in  'featherbone'  and  in  the  method 
of  manufacturing  the  same  and  to  improved  apparatus  for  the  purpose. 
•Featherbone*  is  a  fanciful  name  given  to  the  corset  stiffener,  for  which  Ed- 
ward K.  Warren  received  letters  patent  No.  280,749,  dated  October  16,  1883, 
and  letters  patent  No.  311,621,  dated  February  3.  1885,  issued  to  him  for  a 
further  Improvement  in  the  manufacture  of  said  featherbone.  In  the  con- 
struction of  featherbone  as  described  in  these  former  patents,  in  the  first 
patent  the  fiber  was  wound  into  cords,  and  in  the  second  one  the  cords  were 
wound  together  side  by  side  to  form  a  broad  flat  blade,  then  the  flat  blade 
was  stitched  through,  and  this,  with  winding  it,  gave  the  same  firmness 
and  prevented  it  from  becoming  loose  or  falling  apart :  but  in  this  construc- 
tion there  would  frequently  be  small  projections  formed  upon  the  blade  or 
cord,  which  wotfld  remain  there  constantly,  and  a  mere  rolling  or  laundering 
wa!>  insufficient  to  make  the  blade  smooth  and  flat  and  the  blade  as  then  con- 
structed was  more  liable  to  injury,  for  when  a  thread  became  broken,  as  the 
featherbone  depended  entirely  upon  winding  to  hol<^  the  fibers  together,  the 
blade  or  cord  was  likely  to  become  frayed  in  this  way. 

"Our  invention  has  for  its  object  improvements  in  featherbone  and  in  the 
method  of  manufacturing  the  same,  to  construct  the  some  so  that  the  blade 
shall  be  smooth  and  fiat  and  thin  and  possess  continuity  in  itself,  not  de- 
pending entirely  on  winding  of  the  qullf  fiber  to  make  the  blade  firm,  nm) 
also  to  compact  the  blade  so  that  it  will  be  more  strong  and  elastic  when- 
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«iich  qualltleB  are  deslreS  to  answer  Its  purpose.  We  desire  to  state,  however, 
that  In  some  instances  it  Is  not  desired  to  make  the  blade  stiff  and  firm,  and 
we  only  refer  to  this  as  a  means  of  constructing  the  same  when  it  is  desired 
to  so  manufacture  the  blades  or  cords  of  featherbone.    #    «    « 

''After  the  blades  of  featherbone  have  been  woynd  and  stitched,  as  in- 
dicated in  the  patents  to  said  Warren  above  mentioned,  we  proceed  to  treat 
the  same  by  first  passing  the  strip  of  featherbone  (which  is  constructed  in 
a  continuous  strip  as  long  as  it  will  be  convenient  to  handle)  through  a 
suitable  sizing  composed  of  glue  and  other  suitable  constituents,  which  can 
be  so  various  that  an  attempt  at  enumeration  would  be  useless.  The  strip 
should  be  thoroughly  saturated.  A  long  band  of  featherbone,  C,  is  dipped 
down  Into  the  box  or  trough.  A,  containing  sizing  and  passed  into  a  dry- 
room,  B,  which  is  heated  in  any  suitable  and  convenient  manner  to  dry  the 
sized  featherbone  quickly  and  as  dry  as  it  is  possible  to  dry  it  by  such  means. 
The  featherbone  is  then  passed  through  the  steam-heated  tube  or  pipe,  IX.  It 
is  passed  through  the  small  pipe,  D',  which  is  inserted  in  the  large  steam- 
pipe,  D,  which  is  connected  by  the  pipes  shown,  which  permits  of  a  con- 
nnuous  flow  of  steam  around  the  smaller  pipe.  This  beating  pipe  in  actual 
use  is  over  12  feet  long,  but  the  length  of  it  is  immaterial  so  long  as  the 
strip  of  featherbone,  G,  becomes  thoroughly  heated,  and  a  greater  or  less 
length  than  12  feet  may  be  used,  as  speed  or  other  circumstances  may  re- 
quire. The  strip  of  featherbone  should  be  so  thoroughly  heated  by  this  pro- 
cess that  the  fibers  of  quill  contained  therein  are  thoroughly  softened;  in 
fact,  almost  melted.  This  is  accomplished  by  heating  the  same  to  very 
nearly  the  boiling  point  of  water,  which  is  accomplished  by  the  steam-heated 
tube.  As  soon  as  it  is  heated  in  the  pipe,  it  is  passed  out  Immediately  before 
cooling  between  the  cold  rollers,  E,  E,  E,  E,  which  are  made  male  and  fe- 
male to  receive  the  same,  and  compress  and  form  It  into  exactly  the  sized 
strips  desired.  One  set  of  rollers  can  be  used  or  more  than  one.  In  prac- 
tice, sevwal  sets  are  used,  and  the  strip  passed  through  them  continuously. 
The  process  of  heating  and  rolling  can  be  repeated,  if  desired,  to  produce 
an  extra  quality  of  featherbone;  bat  for  all  ordinary  purposes  once  heating 
and  rolling  or  calaadering  is  all  that  is  required. 

"We  desire  to  state  that  in  practice  it  is  found  that  the  sizing  causes  the 
thread  to  adhere  to  the  fibers  of  the  featherbone,  and  also  fills  up  the  small 
interstices  between  the  fiber  of  quills  in  the  strip ;  and  when  the  featherbone 
is  properly  and  thoroughly  cooled  and  dried,  it  affords  a  composition  which 
unites  very  firmly  with  the  fibers  of  the  featherbone  and  connects  the  thread 
very  tight  to  it  also.  When  the  strip  of  featherbone  is  passed  through  the 
heating  tube,  the  heat  is  suflacient  to  soften  the  sizing  and  also  the  substance 
of  the  quills,  and  makes  them  pliable  and  easy  to  bend ;  and  also  makes  them 
so  very  soft  that  when  they  are  bent  in  that  condition  they  retain  their  shape. 
The  substance  of  the  quill  regains  its  elasticity  on  cooling.  When  a  strip 
of  featherbone  is  heated  in  this  way  and  then  passed  through  between  the 
cold  rollers  of  the  right  dimension  and  size  to  compress  all  of  the  fibers,  it 
crowds  all  very  firmly  into  a  blade  and  thoroughly  incorporates  all  the 
featherbone  together,  so  that  It  has  the  appearance  of  forming  a  continuous 
cord  of  the  same  material.  The  reduction  in  temperature  causes  the  material 
to  chill  and  set  in  the  form  desired.  The  fact  that  it  is  wound  and  stitched 
does  not  appear,  except  on  close  inspection.  The  temperature  to  which  the 
featherbone  is  submitted,  it  will  be  readily  understood,  is  very  much  higher 
than  the  temperature  of  the  human  body ;  the  temperature  being  very  near 
the  boiling  point,  from  the  fact  that  the  pipe  D'  is  heated  by  live  steam  on 
the  outside.  We  accomplish  by  this  method  the  result  long  sought  for  In 
the  manufacture  of  featherbone,  and  have  so  perfected  a  superior  article  in 
the  first  place  that  has  much  the  same  appearance  of  the  article  which  It  is 
intended  to  supersede — whalebone — and  at  the  same  time  it  possesses  all  of 
its  own  superior  qualities — that  Is,  it  does  not  split  It  can  be  sewed  through 
In  any  direction  with  indifference  with  no  fear  of  injuring  the  texture  or 
quality  of  it 

"We  desire  to  state  that  the  steps  of  our  process  can  be  considerably 


Digitized  by 


Google 


AMERIOAN  FEATHERBONE  OO.  Y.  WAEEEN  FEATHERBOXE  GO.       657 


yarled  without  departing  from  our  invention.  It  is  not  absolutely  necessary 
to  pass  the  strip  of  featherbone  down  into  the  trough  of  sizing.  The  sizing 
can  be  applied  in  other  ways  so  long  as  the  strip  of  featherbone  Is  satu- 
rated. It  would  not  be  absolutely  necessary  to  have  a  special  drying-room 
for  the  featherbone,  and  If  It  Is  heated  In  any  other  way  to  the  required 
temperature  and  rolled  between  cold  rollers  the  same  result  is  attained, 
though  the  exact  apparatus  we  have  shown  Is  found  to  be  the  most  effective."* 


Si 


y.f^...LimtlHiHililBHgm 


^Cl^.ll.^.<.t.^.llH.lM.^.l.kk>.U»>kkU^a 


Ji&a. 


The  claims  are: 

"(1)  A  process  of  manufacturing  corset  stlffeners  consisting  in  bundling 
to  gether  the  fibers  of  quills  to  form  cords  or  blades ;  sizing  said  cords  or 
blades;  drying  the  same;  heating  the  dried  sized  quills  until  they  are 
thoroughly  softened  and  applying  cold  pressure  to  the  same,  substantially 
as  set  forth. 

"(2)  A  process,  in  manufacturing  corset  stlffeners,  consisting  In  bundling 
the  fibers  of  quills  Into  suitable  blades,  sizing  the  same,  heating  the  blades 
until  the  fibers  of  the  quills  become  softened,  and  applying  cold  pressure 
to  the  same  to  form  the  blades,  as  specified. 

**(3)  As  an  Improved  article  of  manufacture,  an  elastic  cord  or  Jt)lade  com- 
prising the  fiber  or  splints  of  quills  of  feathers,  wrapping-thread  and  a  sizing, 
all  compacted  together  and  molded  to  form  the  fiber  or  splints,  and  the  sizing 
being  incorporated  into  a  continuous  mass,  and  the  thread  embedded  in  the 
mass  as  and  for  the  purpose  set  forth. 

"(4)  As  an  improved  article  of  manufacture,  an  elastic  cord  or  blade,  com- 
prising the  fiber  or  splints  of  quills  of  feathers  Incorporated  together,  and  a 
sizing,  all  compacted  together  and  molded  to  form  the  fiber  or  splints  into  a  con- 
tinuous mass,  as  and  for  the  purpose  set  forth." 

Defenses  are  set  up  (1)  of  anticipations  and  want  of  invention,  (2)  of  for- 
feiture by  prior  public  use,  and  (3)  of  noninfringement  of  the  process  claims 
in  any  view.  The  record  is  voluminous,  but  references  to  the  testimony  in 
the  opinion  are  deemed  sufilcient  without  other  summary. 

Jacob  Rothschild  and  Lysander  Hill,  for  appellant. 
Seabury  C.  Mastick  and  Chas.  K.  Offield,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judgei, 

141 F.— 42 
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SEAMAN,  Circuit  Judge  (after  stating  the  facts).  The  production 
of  an  article  which  became  known  as  ''featherbone/'  to  be  used  in  lieu 
of  whalebone,  for  "corset  stiffeners"  and  analogous  purposes,  origfi- 
nated  with  Edward  K.  Warren,  one  of  the  patentees,  in  the  year  1883. 
It  was  then  made  of  quills,  or  quill  splints  stripped  of  the  feathers,  and 
bound  together  forming  a  rib  or  stiffener  for  various  articles  of  dress, 
as  described  in  letters  patent  No.  286,749,  issued  to  the  inventor,  Octo- 
ber 16,  1883.  Several  subsequent  patents  were  obtained  for  various 
alleged  improvements  in  methods  and  product,  which  are  mentioned  in 
reference  to  this  origin  of  the  name  "featherbone,"  in  the  opinion  of 
Judge  Jenkins,  speaking  for  this  court,  at  the  present  term,  in  the  case 
of  Warren  Featherbone  Company  v.  American  Featherbone  Company, 
141  Fed.  513. 

The  contention  in  defense  of  the  present  suit,  however,  that  the  pro- 
duct of  this  patent  (No.  559,827)  is  identical  with  that  described  in  the 
original  patent  (No.  286,749),  or  in  one  or  the  other  of  the  last-mentioned 
patents  (now  expired)  does  not  impress  us  as  tenable.  While  it  is  true 
that  quill  splints  are  alike  the  basic  element,  thus  justifying  retention 
of  the  name  featherbone,  the  introduction  of  sizing,  reheating,  and  pres- 
sure was  a  new  utilization  of  that  element,  and  resulted  in  a  new  homo- 
geneous material  which  has  attained  commercial  success.  The  prior 
discovery  that  quills  could  be  used  as  such  element  in  a  substitute  for 
•  whalebone  does  not  deprive  this  improvement  of  recognition  as  another 
useful  discovery.  Nor  are  we  impressed  with  force  in  the  conten- 
tions, either  of  anticipation  of  the  process  claims  (1  and  2)  in  the  prior 
patents  introduced,  or  of  noninfringement  of  such  claims  in  the  light 
of  the  prior  art. 

Thus  viewing  the  invention  of  the  patentees  as  meritorious,  we  are 
brought  regretfully  to  the  consideration  of  the  evidence  of  its  public 
use  prior  to  the  application  for  patent.  The  statute  (section  4886,  Rev. 
St.  [3  U.  S.  Comp.  St.  1901,  p.  3382])  conditions  the  grant  of  a  pat- 
ent for  an  invention  that  it  shall  not  have  been  "in  public  use  or  on  sale 
in  this  country  for  more  than  two  years  prior  to"  the  application ;  and 
the  policy  of  this  provision  and  its  strict  construction  against  the  patent 
are  well  settled.  Egbert  v.  Lippmann,  i04  U.  S.  333,  336,  26  L.  Ed. 
755  ;  10  Notes  U.  S.  Rep.  176.  Nevertheless,  the  evidence  of  such  pub- 
lic use  to  defeat  the  patent  must  be  clear  and  convincing;  and  if  the  rule 
stated  in  Morgan  v.  Daniels,  153  U.  S.  120,  123,  14  Sup.  Ct.  772,  38 
L.  Ed.  657,  is  applicable  as  well  to  this  issue,  every  reasonable  doubt 
should  be  resolved  against  the  defense.  While  any  well-defined  case 
of  public  use  more  than  two  years  before  the  application  is  filed  bars  the 
patent,  use  "if  made  in  good  faith,  solely  to  test  the  qualities  of  the  in- 
vention, and  for  the  purpose  of  experiment"  only,  is  not  within  the  in- 
hibition. Egbert  v.  Lippmann,  supra.  The  evidence  upon  the  issue 
in  the  present  case  is  voluminous,  and  the  direct  testimony  is  conflict- 
ing in  reference  to  the  time  when  practical  operations  commenced  in 
the  use  of  the  patent  process.  Such  use  for  a  year  and  several  months 
prior  to  the  application  is  substantially  conceded,  but  the  witness 
Charles  K.  Warren  testifies,  in  effect,  that  the  process  was  not  perfect- 
ed until  the  "summer  or  fall  of  1893" — ^the  application  being  filed  March 
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5,  1895 — and  was  not  iised  commercially  before  that  time;  that  all 
prior  use  was  experimental  onlx,  in  perfecting  the  process.  Another 
witness  corroborates  this  view.  '  If  this  testimony  may  be  credited — 
not  considering  the  circumstantial  evidence  and  the  conduct  and  inter- 
est of  the  witness — ^strengthened  by  the  presumptions  in  fayor  of  patent- 
ability, it  may  be  doubted  whether  the  testimony  of  the  20  or  more  op- 
posing witnesses,  tending  to  show  public  use  long  prior  to  March,  1893, 
would  be  deemed  sufficient  to  overcome  its  force.  We  are  constrained, 
however,  to  the  opinion  that  the  evidence,  direct  and  circumstantial, 
is  decisive  that  the  process  and  product  of  the  patent  in  suit  were  in 
public  (commercial)  use  in  the  factory  more  than  two  years  before  a 
patent  was  applied  for,  and  as  early  as  the  year  1887  or  1888;  and 
that  the  version  given  by  the  witness  Warren  is  not  only  inconsistent 
with  the  circumstances  and  exhibits  in  evidence,  but  is  further  dis- 
credited by  the  stress  of  circumstances  under  which  it  arose,  by  the 
indefiniteness  of  the  story,  and  by  the  apparent  want  of  candor  on  the 
part  of  the  witness. 

Review  of  the  evidence  in  point  is  unnecessary,  as  the  admission 
which  was  ultimately  brought  out,  of  public  use  during  and  after  the 
summer  of  1893,  narrows  the  controversy;  and  a  few  of  the  indisputa- 
ble facts  are  sufficient  to  establish  such  use  beyond  the  two-year  limit. 
No  explanation  is  offered  for  this  conceded  long  delay  in  applying  for 
the  patent,  and  it  is  surely  not  unreasbnable  to  infer  that  it  was  due  to 
a  wish  to  prolong  the  period  of  monopoly,  rather  than  to  want  of  famil- 
iarity with  such  applications.  The  monopoly  under  the  original  feather- 
bone  patent  (No.  286,749)  for  the  product  "formed  of  quills  or  quill 
splints"  was  then  unexpired,  and  its  use  by  the  Warrens  was  both  large 
and  exclusive,  while  the  number  of  other  patents  theretofore  taken  out 
by  these  patentees  indicated  an  intimate  acquaintance  with  patent  appli- 
cations. The  introduction  of  glue  and  the  methods  of  utilizing  it  to 
make  a  new  product  of  quill  splints  constitute  the  invention  in  ques- 
tion. Glue  or  sizing  did  not  enter  into  the  product  of  the  earlier  pat- 
ents, but  the  manufacture  of  featherbone  under  those  patents  was  con- 
tinuous and  extensive  in  the  factory  of  the  complainant,  up  to  the  adop- 
tion of  the  present  invention. 

Upon  these  premises  a  well  authenticated  series  of  featherbone  ex- 
hibits in  evidence  establishes  commercial  use  of  the  final  invention  long 
prior  to  the  time  thus  conceded,  and  beyond  possible  escape  from  the 
limitation.  If  confirmation  of  these  product  exhibits  were  needful,  it 
is  supplied  by  the  cumulative  testimony  of  the  witnesses  before  men- 
tioned in  reference  to  the  use  of  glue  in  the  process  of  manufacture ; 
and  the  earlier  correspondence  between  the  complainant  and  certain 
of  its  customers,  introduced  in  evidence,  is  additional  confirmation  of 
such  use. 

In  the  course  of  taking  testimony  for  the  defense,  numerous  exhib- 
its of  old  dress  waists  or  bodices  were  introduced,  containing  feather- 
bone used  for  stiffening,  and  witnesses  were  tendered  to  prove  dates 
and  circumstances  of  making.  These  exhibits  were  examined  by  coun- 
sel for  the  complainant  and  by  the  patentee,  E.  K.  Warren,  according 
to  a  statement  appearing  in  the  record,  and  thereupon  this  admission  was 
entered  of  record:    "That  each  and  all  of  the  bodice  exhibits  above 
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mentioned  contains  stiffening  strips  of  featlierbone,  and  that  the  sev- 
eral bodices  referred  to  were  all  made  and  used  more  than  two  years 
prior  to  the  filing  of  the  application  for  the  patent  here  in  suit,  and 
that  the  strips  of  featherbone  that  now  appear  in  them  were  in  them  at 
the  time  when  they  were  so  first  made  and  used."  None  of  the  wit- 
nesses, therefore,  were  called  for  authentication  of  the  exhibits.  Sub- 
sequently the  witness  C.  K.  Warren  (not  the  patentee)  testified — over 
vigorous  objections — in  substance,  that  the  feadierbone  in  all  these  ex- 
hibit dress  waists,  except  two  called  the  "Newberry  Exhibits,"  was 
made  under  the  old  process,  and  not  under  the  patent,  and  that  the 
featherbone  in  the  Newberry  exhibits  was  made  not  earlier  than  1896, 
for  reasons  stated.  Comment  on  this  and  other  courses  in  the  order 
and  character  of  the  testimony  is  needless  for  the  present  consideration, 
as  the  Newberry  exhibits  referred  to  were  unmistakably  identified  by 
several  credible  witnesses  as  made  in  1887  and  1889  respectively  (for 
occasions  which  fix  the  dates  beyond  doubt)  together  with  a  third  ex- 
hibit made  in  1892.  It  was  not  only  undisputed,  but  obvious  on  inspec- 
tion, that  the  featherbone  in  each  of  the  first  mentioned  exhibits  was  . 
the  product  described  in  the  present  patent,  and  entered  into  the  origi- 
nal make  of  the  garments  as  the  witness  testified.  Without  reference 
to  other  exhibits  and  circumstances  in  the  case  of  like  effect,  or  to  the 
failure  of  either  of  the  patentees  to  testify  upon  this  issue  when  no  rea- 
sonable excuse  appears  for  their  absence,  these  instances  of  use  are 
sufficient  to  defeat  the  patent. 

The  defense  which  was  thus  made  out  encountered  unfair  difficulties 
in  the  methods  of  introducing  the  various  phases  of  the  testimony,  in 
misstatements  of  fact,  direct  and  indirect,  and  other  devious  ways,  in- 
volving much  research  and  expense  in  overcoming  them,  and  these 
means  cannot  be  passed  over  without  censure.  Particular  mention  of 
one  bold  instance  will  suffice.  The  testimony  of  the  witness  Warren 
in  reference  to  the  time  when  the  new  process  entered  into  use  re- 
quires no  further  comment;  but  in  support  of  his  version,  by  way  of 
showing  the  marked  departure  in  the  increase  of  business  under  the 
new  process  at  the  date  so  fixed — indicative  as  well  of  its  advance  over 
the  earlier  invention — tables  were  introduced  to  show  the  comparative 
sales  of  featherbone  from  the  year  1888  to  1902,  with  a  great  increase 
after  1893.  The  testimony  of  Edward  K.  Warren  in  a  prior  suit  was 
then  discovered  and  introduced  by  the  defense,  and  plainly  refutes  the 
story  of  these  tables.  So  that  it  is  now  conceded  that  the  tables  omit- 
ted a  very  large  proportion  of  the  sales  of  the  earlier  years.  In  other 
words,  they  were  worthless  for  any  legitimate  object,  and  were  calculated 
to  deceive ;  and  but  for  the  vigilance  of  the  defense  would  have  deceived 
the  court.  None  of  these  censurable  means  referred  to  are  attributed 
in  any  sense  to  either  of  the  counsel  in  the  case,  but  we  are  satisfied 
that  they  were  devised  by  Charles  K.  Warren,  the  secretary  and  chief 
witness  for  the  complainant,  and  he  deserves  the  censure  of  the  court 
accordingly.  * 

The  decree  of  the  Circuit  Court  is  reversed,  with  direction  to  dis- 
miss the  bill  for  want  of  equity. 
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PELTON   WATER  WHEEL  CO.  v;  ABNER  DOBLE   CO. 

(Circuit  Court,  N.  D.  California.    NoTember  20,  1905.) 

No.  13,182. 

Patents— Infbinoement—Wateb-Wheel  Casino. 

The  Krase  patent,  No.  633,962,  for  a  water^beel  casing,  tbe  main 
feature  of  the  InTentlon  being  a  disk  upon  the  shaft  and  revolving  with 
it  for  the  purpose  of  preventing  water  splashed  upon  the  shaft  from 
working  into  the  bearings,  makes  a  side  chamber  or  pocket  In  which  the 
disk  revolves  an  essential  element  of  the  combination,  and  must  be  limit- 
ed to  the  details  of  construction  shown.  As  so  construed,  it  Is  not  In- 
fringed by  the  device  of  the  Doble  patents,  Nos.  619,148  and  619,149, 
which  tias  a  circular  disk  used  for  the  same  purpose,  but  wliich  is  placed 
in  tbe  main  casing,  instead  of  In  a  separate  chamber. 

In  Equity.    On  final  hearing. 

N.  A.  Acker  and  Wm.  F.  Booth,  for  complainant 
J.  H.  Miller  and  Frohman  &  Jacobs,  for  defendant 

MORROW,  Circuit  Judge.  This  is  a  suit  for  an  infringement  of  a 
patent.  The  complainant  is  the  owner  of  United  States  patent  No^  633,- 
962,  granted  September  26,  1899,  to  the  Pelton  Water  Wheel  Com- 
pany for  water-wheel  casing  upon  the  application  and  assignment  of 
William  J.  Krase. 

The  inventor  declares  in  his  application  for  a  patent  that  he  has  invent- 
ed "certain  new  and  useful  improvements  in  water-wheel  casings, 
*  *  *  and  it  consists  in  the  arrangement  of  parts  and  details  of  con- 
struction." The  object  of  the  invention  is  to  prevent  water,  in  a  water 
wheel,  splashed  upon  the  shaft,  from  making  its  escape  from  within 
the  casing  into,  the  outside  bearings.  It  is  stated  that  usually  a  stuff- 
ing box  is  interposed  between  the  casing  and  bearing  boxes,  so  as  to. 
make  a  tight  joint  and  thus  protect  the  bearings,  but  in  practical  opera- 
tion the  water  splashing  upon  the  shaft  within  the  casing  makes  its  es- 
cape along  the  shaft  through  the  stuffing  box  and  works  into  the  bear- 
ings, and  this  water  working  into  the  bearings  interferes  with 
proper  lubrication  of  the  bearings,  and  at  the  same  time 
carries  any  dirt  which  may  accumulate  upon  the  shaft  out- 
side of  the  casings  into  the  bearings,  and  keeps  the  surface 
surrounding  the  casing  wet  by  the  water  trickling  over  it.  To  prevent 
the  water  escaping  out  along  the  shaft,  there  are  mounted  on  the  shaft, 
just  inside  the  casing  walls,  circular  disks,  and  these  disks  rotate  with 
the  shaft.  Upon  the  side  walls  of  the  casing  on  each  side  is  a  pocket  or 
chamber.  Within  these  pockets  or  chambers  the  disks  rotate.  In  the 
base  of  each  pocket  or  chamber  is  an  opening  through  which  water  en- 
tering the  chamber  or  pocket  may  make  its  escape  into  the  casing.  The 
operation  of  this  device  is  described  as  follows :  During  the  operation 
of  the  water  wheel  the  water  splashed  upon  the  rotating  shaft  will 
trickle  or  run  thereon  toward  the  side  wall  of  the  casing  until  brought 
into  contact  with  the*  circular  plates  or  disks.  As  the  water  travels  to- 
ward the  periphery,  or  outer  edge  of  the  plates  or  disks,  to  pass  the  ob- 
struction, the  same  will  be  thrown  therefrom  by  centrifugal  force  into 
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the  pocket  or  chamber,  and,  running  downward,  will  be  discharged  from 
the  bottom  thereof  back  into  the  casing.  The  water  upon  the  shaft  is 
thus  prevented  from  escaping  beyond  the  disks  or  plates,  which  act,  so 
to  speak,  as  deflecting  shields  for  the  water.  Except  for  the  open  bot- 
tom, the  pocket  or  chamber  is  entirely  closed.  Consequently  the  water 
cannot  splash  into  said  chamber  or  pocket,  and  as  the  walls  of  the  cham- 
ber or  pocket,  includihg  the  connecting  flange  or  web,  are  of  circular 
form,  the  water  thrown  from  the  deflecting  shields,  plates,  or  disks 
rapidly  moves  toward  the  bottom  or  discharge  portion  thereof.  The 
water  is  thus  prevented  from  accumulating  in  the  pocket  or  chamber. 
To  make  perfectly  plain  the  scope  of  his  invention,  the  patentee  says  in 
his  specifications : 

"I  do  not  wish  to  be  understood  as  claiming  a  casing  for  water  wheels 
having  side^or  lateral  drip-compartments  per  se,  for  such  is  well  known  to 
me.  My  invention  resides  in  the  use  of  a  shaft  having  disks  or  circular 
plates  arranged  thereon  which  rotate  within  said  lateral  or  side-drip  com- 
partments, so  as  to  throw  the  water  into  said  compartments  by  centrifugal 
force." 

Infringement  is  alleged  of  claim  i  only  of  the  patent.  That  claim  is 
as  follows: 

"The  combination,  with  a  water-wheel  casing,  of  the  side  chambers  or 
pockets  having  discharge  openings  therein,  the  power  shaft  passing  through 
the  casing,  and  of  the  disks,  plates,  or  water-deflecting  shields  arranged  there- 
on and  working  within  the  side  chambers  or  pockets.*' 

The  defendant's  device  is  part  of  the  construction  of  a  water  wheel 
made  under  patent  No.  619,148,  dated  February  7,  1899,  issued  to  Wil- 
liam A.  Doble,  and  patent  No.  619^149,  dated  February  7,  1899,  issued 
to  William  A.  Doble.  The  mechanism  in  defendant's  device  which  ' 
prevents  the  water  from  passing  along  the  shaft  into  the  bearings  is 
described  by  a  witness  as  a  water  guard  consisting  of  a  saucer-shaped 
disk  rotating  with  the  power  shaft  of  the  water  wheel  inside  the  main 
casing  or  housing,  and  which  co-operates  with  an  inwardly-projecting 
circular  lip  or  flange  on  the  side  housing.  The  purpose  of  the  lip  or 
flange  is  to  prevent  the  possibility  of  water  which  falls  beyond  the  cen- 
trifugal disk  from  falling  down  upon  the  shaft.  It  is  a  shaft  guard. 
There  is  no  supplementary  chamber  or  pocket  inside  of  the  main  cas- 
ing in  which  the  centrifugal  disk  revolves.  In  this  device  the  water, 
which,  passing  along  the  shaft,  has  a  tendency  to  reach  the  bearings,  is 
arrested  in  its  course  by  the  saucer-shaped  disk,  and  is  thrown  up  and 
over  the  convex  surface  of  this  disk  until  the  centrifugal  action  of  the 
disk  overcomes  the  adhesion  of  the  water,  when  it  is  thrown  oS  into  the 
casing  or  housing.  But,  as  the  edge  of  the  saucer-shaped  disk  revolv- 
ing with  the  shaft  within  the  casing  or  housing  cannot  be  made  abso- 
lutely water-tight,  so  as  to  prevent  water  trickling  down  the  side  of  the 
casing  between  the  edge  of  the  disk  and  the  casing,  there  is  attached  to 
the  wall  of  the  main  casing  or  housing  of  the  wheel,  and  within  the 
saucer-shaped  disk,  an  inwardly-projecting  grooved  lip  or  grooved 
flange,  which  prevents  the  water  reaching  the  shaft  and  acts  as  a  shaft 
guard.  Water  trickling  down  the  side  of  the  casing  and  reaching  this 
grooved  lip  follows  around  the  groove  and  falls  off  the  bottom  into  the 
main  casing  or  housing. 
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In  this  device,  as  well  as  in  the  complainant's,  the  water  passing  along 
the  shaft  in  the  direction  of  the  bearings  is  arrested  in  its  course  by  the 
revolving  disk,  but  after  that  the  mechanism  and  its  operation  is  wholly 
different.  In  complainant's  device  the  water  is  thrown  from  a  disk,  but 
the  disk  is  revolving  within  a  supplementary  chamber  or  pocket,  while 
in  defendant's  device  the  disk  is  revolving  in  the  main  water-wheel  cas- 
ing. In  complainant's  device  the  disk  has  only  to  take  care  of  the  water 
that  passes  along  the  shaft  and  into  the  supplementary  chamber  or 
pocket,  while  defendant's  disk  revolves  in  the  main  water  wheel  in  the 
midst  of  all  the  water  flowing  within  the  wheel  casing.  In  the  com- 
plainant's device  there  is  no  inwardly-projecting  grooved  lip  or  groov- 
ed flange  attached  to  the  wall  of  the  casing  to  prevent  any  water  that 
may  trickle  down  between  the  side  of  the  casing  and  the  disk  from 
reaching  the  shaft  and  its  bearings,  and  the  only  protection  the  device 
seems  to  afford  against  this  apparent  defect  is  the  size  of  the  disk  and 
the  limited  amount  of  water  reaching  the  disk  revolving  in  the  pocket. 

This  difference  in  the  foroi  and  construction  of  elements  of  the  two 
devices  is  not  denied  by  the  complainant,  but  it  is  contended  that  the 
two  devices  are  substantially  identical,  and  that  the  complainant  is  en- 
titled to  its  combination  broadly,  and  that  it  is  not  confined  to  any  par- 
ticular form  of  water  collector  or  director,  or  any  specific  relation  of 
such  to  the  disk.  It  insists  upon  a  broad  construction  of  its  claim, 
which  will  not  confine  it  to  a  literal  or  special  form  of  inclosed  pocket 
and  a  disk  literally  working  inside  that  pocket ;  that  it  is  entitled  to  read 
the  claim  as  calling  for  any  arrangement  of  disk  and  water-collecting 
device  working  together  in  connection  with  a  water-wheel  casing  and 
shaft,  which  will  prevent  the  splashed  water  from  escaping  along  the 
shaft  through  the  casing  to  the  bearings. 

It  does  not  appear  to  the  court  that  this  is  a  pioneer  invention,  and 
was  not  so  claimed  by  the  inventor  in  his  application  for  the  patent. 
He  states  distinctly  that  his  invention  is  an  improvement  in  water-wheel 
casings,  and  consists  in  the  arrangement  of  parts  and  details  of  con- 
struction as  set  forth  in  the  drawings  and  described  and  pointed  out  in 
the  specifications,  and  he  then  proceeds  to  point  out  and  describe  the 
various  points  of  the  device  and  the  details  of  its  construction;  and, 
in  order  that  there  may  be  no  misunderstanding  as  to  the  extent  of  his 
claim  and  the  character  of  these  details,  he  states  that  he  does  not  wish 
to  be  understood  as  claiming  a  casing  for  water  wheels  having  side  or 
lateral  drip-compartments  per  se,  for  such  was  well  known  to  him,  but 
he  declares  that  his  invention  resides  in  the  use  of  a  shaft  having  disks 
or  circular  plates  arranged  thereon,  which  rotate  within  said  lateral  or 
side  drip  compartments  so  as  to  throw  the  water  into  said  compartments 
by  centrifugal  force.  There  can  be  no  mistake  about  the  meaning  of 
this  language.  It  describes  complainant's  invention  accurately,  and 
with  careful  detail,  and  the  claim  is  equally  clear  in  setting  forth  that 
the  invention  is  a  combination  of  a  water-wheel  casing,  side  chambers 
or  pockets  having  discharge  openings  therein,  the  power  shaft  passing 
through  the  casings,  and  disks,  plates,  or  water-deflecting  shields  ar- 
ratiged  thereon  and  working  within  the  side  chambers  or  pockets.  We 
cannot  enlarge  this  claim  to  include  any  and  every  arrangement  of  disk 
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and  water-collecting  device,  for  the  inventor  has  declared  that  his 'in- 
vention has  no  such  scope;  and  we  cannot  say  that  the  side  chamber 
or  pocket  is  not  an  essentisd  element  of  his  invention,  since  he  has  de- 
clared that  it  is.  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S. 
274,  24  L.  Ed.  344. 

The  complainant's  invention,  limited  as  it  is  to  the  detail  of  construc- 
tion set  forth  in  the  specifications  and  claim,  is  not  broad  enough  to  in- 
clude defendant's  device,  under  the  application  of  the  law  of  equivalents. 
Looking  at  the  two  devices  in  the  light  of  their  construction  and  opera- 
tion, it  is  evident  that  one  does  not  perform  substantially  the  same 
function  or  office  as  the  other,  in  substantially  the  same  way»  to  obtain 
substantially  the  same  result.  It  follows  that  the  defendant's  device  is 
not  an  infringement  of  complainant's  mechanism,  and  the  action  cannot 
be  maintained.  The  other  defenses,  that  of  a  lack  of  invention,  and 
anticipation,  need  not  be  considered. 

The  bill  is  dismissed. 


G.  B.  RITCHIB  &  CO.  v.  UNITED  STATBa 

(Circuit  Court,  &  D.  New  Tork.    June  5»  1905.); 

No.  8,602. 

Customs  Duties — Classification — ^Flaz  Noils — Wabtb. 

Flax  noils  are  dutiable  as  waste,  under  Tariff  Act  July  24,  1897,  e  11, 
f  1,  Schedule  N,  par.  463,  80  Stat  194  [U.  S.  Comp.  St  1901,  p.  1679],  and 
not  under  Schedule  J,  par.  826,  80  Stat  180  [U.  S.  Comp.  St  1901,  p.  1661], 
as  "tow  of  flax,"  by  similitude. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

For  decision  below,  see  G.  A.  6,560,  T.  D.  24,963,  which  affirmed 
the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of 
New  York  on  merchandise  imported  by  G.  B.  Ritchie  &  Co. 

Curie,  Smith  &  Maxwell  CW.  Wickham  Smith,  t>f  counsel),  for 
importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

TOWNSEND,  Circuit  Judge.  The  Board  of  General  Appraisers 
has  correctly  found  that  the  merchandise  in  question  is  flax  noils.  It 
was  assessed  for  duty  as  tow  of  flax,  under  paragraph  326  of  the 
act  of  July  24,  1897,  c.  11,  §  1,  Schedule  J,  30  Stat  180  [U.  S.  Comp. 
St.  1901,  p.  1661].  It  is  claimed  as  dutiable  as  "waste  not  specially 
provided  for,"  under  paragraph  463,  Schedule  N,  of  said  act  30  Stat  194 
[U.  S.  Comp.  St.  1901,  p.  1679].  The  uncontradicted  testimony 
taken  in  this  court  is  to  the  effect  that  the  merchandise  is  not  flax 
tow,  and  is  flax  waste.  The  only  question,  then,  is  whether  the  article 
is  dutiable  as  flax  tow  by  similitude.  Inasmuch  as  there  is  a  specific 
enumeration  covering  waste,  the  similitude  clause  cannot  be  applied.^ 
Arthur's  Executors  v.  Butterfield,  125  U.  S.  70,  8  Sup.  Ct.  714,  31  U 
Ed.  643. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 
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In  re  LATIMER  et  aL 

(District  Court,   B.  D.   Pennsylvania.    December  27,   1905.) 

No.  2,217. 

Bankbuftct— TsiiPOBABT  Restbainino  Oboeb— Discontinuancx  it»  Dkiat. 
A  temporary  restraining  order,  granted  pending  a  rule  to  show  cause 
wby  an  injunction  should  not  issue  restraining  defendant  from  disposing 
of  property  alleged  in  the  bill  to  belong  to  a  bankrupt,  will  be  discontin- 
ued, where  such  allegation  is  denied  by  the  answer,  and  after  the  lapse 
of  several  months  the  rule  has  not  been  brought  to  a  hearing,  and  no 
proofs  have  been  taken  in  support  of  the  bilL 

In  Bankruptcy.  Sur  motion  of  respondent  Loma  C  Francis  to 
discontinue  restraining  order. 

Henry  J.  Scott,  for  the  motion. 

Edgar  J.  Pershing,  R.  M.  Anderson,  and  George  Wharton  Pepper, 
opposed. 

HOLLAND,  District  Judge.  In  March,  1906,  a  petition  in  bank- 
ruptcy  was  filed  against  the  above-mentioned  parties.  On  the  same 
day,  a  separate  bill  was  filed  by  Mary  V.  Copeland,  a  creditor  of  the 
above-mentioned  bankrupts,  alleging  that  Loma  C.  Francis,  wife  of 
Stanley  Francis,  is  possessed  of  and  holds  the  title  to  real  estate  situate 
within  the  jurisdiction  of  this  court  belonging  to  her  husband,  one 
of  the  alleged  bankrupts.  The  bill  prays  that  the  said  Lorna  C.  Fran- 
cis, among  others,  be  enjoined  against  the  transfer  or  incumbrance 
of  this  real  estate.  Whereupon  a  rule  was  entered  upon  her  and 
others  to  show  cause  why  an  injunction  should  not  issue  restraining 
and  enjoining  her  and  otfiers  from  making  sale,  transfer,  or  convey- 
ance of  the  said  real  estate,  returnable  April  8,  1905,  act  10  o'clock 
a.  m.,  and  a  restraining  order  was  directed  to  issue,  restraining  any 
such  transfer  or  incumbrance  in  the  meantime  and  until  the  disposi- 
tion of  the  rule..  On  April  8,  1905,  Lorna  C.  Francis  filed  an  answer 
in  which  she  denies  that  she  holds  either  an  equitable  or  legal  title 
to  any  property,  real  or  personal,  in  which  any  of  the  bankrupts  are 
in  any  manner  interested,  or  in  which  there  is  invested  any  money 
or  property  of  any  character  of  the  said  bankrupts,  and  prays  that 
she  may  be  relieved  of  the  restraining  order.  Stanley  Francis  also 
filed  an  answer  denying  his  wife  held  any  property  belonging  to  him. 
Nothing  further  was  done  in  the  matter,  nor  was  there  any  addi- 
tional proof  filed  in  support  of  the  bill  by  the  petitioner,  and  the  motion 
to  discontinue  the  restraining  order  was  argued  on  bill  and  answers 
on  September  27,  1905. 

Without  going  into  the  question  of  the  sufficiency  of  the  allega- 
tions contained  in  the  bill,  we  are  of  the  opinion  that  this  restraining 
order  should  be  discontinued  during  a  further  pendency  of  the  rule  to 
show  cause  why  a  preliminary  injunction  should  not  issue  against 
her,  and  it  is  so  ordered.  Should  the  petitioner  desire  to  ask  for  a 
preliminary  injunction,  leave  is  hereby  given  to  amend  the  bill  and  to 
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file  such  affidavits  in  support  thereof  as  she  may  deem  necessary,  and, 
upon  the  filing  of  such  amended  bill  and  proofs*  in  support  thereof, 
the  petitioner  may  again  move  for  a  restraining  order,  should  it  be 
deemed  necessary. 


UNITED  STATES  v.  MITCHELL  et  al. 

(Circuit  Court,  D.  Oregon.    September  11,  1905.) 

Nos.  2,890,  2,898. 

CoNBPIltACT — Federal  Statute — Sufficienct  of  iNDicrifSNT. 

An  indictment  under  Rev.  St  S  6440  [U.  S.  Comp.  St  1901,  p.  3676], 
which  charges  that  defendants  knowingly,  unlawfully,  wickedly,  and 
corruptly  conspired  to  defraud  the  United  States  out  of  Its  title  to  cer- 
tain public  lauds  by  means  of  false,  fraudulent,  and  fictitious  entries  of 
the  same  under  the  land  laws,  and  that  In  pursuance  of,  and  to  effect 
the  object  of,  such  conspiracy,  certain  acts  set  forth  were  committed 
by  one  or  more  of  the  defendaiits,  is  not  insufficient  because  it  does  not 
expressly  aver  thai  such  acts  were  done  with  knowledge  of  the  fraudu- 
lent and  illegal  character  of  the  entries.  The  essence  of  the  offense  is 
the  conspiracy,  and  while  an  overt  act  is  an  essential  element  under  the 
statute,  the  use  of  the  word  "knowingly"  in  charging  the  conspiracy 
must  fairly  be  held  to  apply  to  and  characterize  the  acts  specifically 
charged  to  have  been  done  in  furtherance  of  such  conspiracy,  and  for 
the  purpose  of  carrying  it  into  effect 

Indictment  for  conspiracy,  under  Rev.  St.  §  6440  [U.  S.  Comp.  St. 
1901,  p.  3676].    On  demurrer 
See  136  Fed.  896. 

Francis  J.  Heney,  for  the  United  States. 

John  M.  Gearin,  for  defendant  Dinger  Hermann. 

HUNT,  District  Judge.  It  is  charged  that  on  February  1,  1902, 
defendants  conspired  and  agreed  together,  knowingly,  wickedly,  and  cor- 
ruptly to  defraud  the  United  States  out  of  the  possession  and  use  of,  and 
the  title  to,  divers  large  tracts  of  the  public  lands  within  Oregon,  which 
lands  had  been,  prior  to  September  28,  1893,  open  to  entry  under  the 
homestead  laws,  but  which  were  on  that  day  included  within  the  limits 
of  the  Cascade  Range  Forest  Reserve  by  executive  order,  and  with- 
drawn from  settlement  and  entry,  under  the  laws  pertaining  to  forest 
reserves.  It  is  alleged  that  the  said  unlawful  conspiracy  to  defraud 
the  United  States  was  one  for  obtaining,  for  the  profit  and  benefit  of 
defendants,  and  appropriating  the  possession  and  use  of,  and  title  to, 
and  the  proceeds  of  the  sale  of,  the  lands,  as  set  forth,  by  means  and  in 
pursuance  of  a  certain  false,  fraudulent,  and  corrupt  practice  of  them, 
the  said  defendants — 

"Whereby,  relying  upon  the  fnct  that  the  said  Dinger  Hermann,  as,  and 
who  then  was,  Commissioner  of  the  General  Land  Office  of  the  said  United 
States,  had  the  power  to  recommend  and  secure  the  Issuance  of  patents  con- 
veying title  in  such  lands  from  the  said  United  States  to  entrymen  under 
the  said  homestead  laws,  in  cases  where  the  records  of  the  said  land  office 
and  General  Land  Office  showed  that  homestead  entries  had  been  made  upon 
the  same  prior  to  the  day  last  aforesaid,  and  that  the  persons  appearing  to 
have  made  such  entries  had  continued  to  reside  upon  and  cultiyate  such 
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lands,  notwitbstaDding  snch  entrfeiB  might  be  false  and  fraudulent,  and  rely- 
ing also  upon  the  fact  that  titles  so  obtained  under  such  patents  could  be 
sold  to  persons  who  might  want  to  relinquish  the  same  to  the  said  United 
States,  as  was  and  is  allowed  by  law,  in  exchange  for  better  lands,  lying  out- 
side of  the  limits  of  the  said  forest  reserve,  they,  the  said  John  H.  Mitchell, 
Dinger  Hermann,  Stephen  A.  D.  Puter,  Horace  G.  McKlnley,  Emma  L. 
Watson,  Dan  W.  Tarpley,  Elbert  K.  Brown,  Mrs.  Nellie  Brown,  Henry  A. 
Young,  Frank  H.  Walgamot,  Clark.  E.  Loomls,  and  Salmon  B.  Ormsby.  were 
to  take  advantage  of  the  fact  that  there  had  been  made  and  had  been  filed  in 
the  land  office  of  the  said  United  States  at  Oregon  City,  aforesaid,  divers 
false  and  fraudulent  applications  and  affidavits  in  writing  for  the  entry 
of  the  said  lands  under  the  said  homestead  laws  as  and  for  applications  and 
affidavits  of  bona  fide  settlers  upon  the  said  lands,  and  divers  false  and 
fraudulent  affidavits  as  and  for  affidavits  of  final  proof  of  the  settlement  of 
such  persons  upon  the  said  lands  at  a  time  prior  to  their  said  Inclusion  with- 
in the  limits  of  the  said  forest  reserve  and  to  their  said  withdrawal  from 
entry,  and  of  residence  by  such  settlers  upon,  and  their  cultivation  of,  the 
same  lands,  in  pursuance  of  and  subsequent  to  such  settlement,  as  is  required 
by  the  said  homestead  laws — false  and  fraudulent,  in  this:  that  some  of 
such  applications  and  affidavits  were  made  in  and  under  assumed  names  of 
persons  executing  the  same  or  causing  the  same  to  be  executed,  and  none  of 
such  applications  and  affidavits  was  made  by  a  person  who  had  In  fact 
settled  upon  the  said  lands  prior  to  their  said  inclusion  within  the  limits 
of  the  said  forest  reserve  and  to  their  said  withdrawal  from  entry,  on  who 
had  at  any  time  resided  upon,  or  in  any  manner  cultivated  or  Improved,  the 
said  lands,  and  were,  directly,  or  through  intermediate  conveyances,  to  ac- 
quire such  titles  from  the  said  United  States  in  the  name  of  the  said  Emma 
L.  Watson,  and,  by  and  through  her,  to  sell  and  dispose  of  the  same  so  that 
they  would  finally  become  the  property  of  persons  who  would  have  no  knowl- 
edge of  the  fact  that  they  were  so  unlawfully  and  fraudulently  obtained 
from  the  said  United  States.  ♦  ♦  ♦  That,  In  pursuance  of  the  said  un- 
lawful conspiracy,  combination,  confederation,  and  agreement,  and  to  effect 
the  object  of  the  same,  and  by  means  thereof  to  defraud  the  said  United 
States  out  of  the  possession  and  use  of  and  title  to  a  certain  tract  of  the 
said  public  lands,  that  is  to  say,  the  northeast  quarter  of  section  thirty-two  In 
the  said  township  and  range,  containing  one  hundred  and  sixty  acres  of 
land,  to  enter  and  obtain  title  to  which  said  tract  an  application  and  affida- 
vits of  the  kinds  aforesaid,  respectively  false  and  fraudulent  in  the  particu- 
lars aforesaid,  had,  before  the  day  in  this  Indictment  first  aforesaid  been 
filed  in  the  said  land  office  at  Oregoa  City  in  the  name  of  Emma  Porter,  that 
being  an  assumed  name  of  the  said  Eihma  L.  Watson.  The  said 'Salmon  B. 
Ormsby  afterwards,  to  wit,  on  the  fourth  day  of  February,  in  the  same  year 
nineteen  hundred  and  two,  at  the  city  of  Salem,  in  the  said  district  of 
Oregon,  unlawfully  did  make  and  execute  a  certain  Jurat,  to  wit,  a  jurat 
of  the  tenor  following: 

'•  'oubscrlbed  and  sworn  to  before  me  this  4th  day  of  February,  1902,  S.  B. 
Ormsby,  Forest  Superintendent,*  upon  and  to  a  certain  deposition  of  one  L. 
Jacobs  concerning  the  supposed  settlement  and  residence  upon  the  same 
lands  by  Emma  Porter." 

Other  overt  acts  are  alleged,  of  a  similar  nature  to  that  just  de- 
scribed. 

It  is  also  alleged  that,  in  pursuance  of  the  said  unlawful  conspiracy  and 
agreement,  and  to  effect  the  object  of  the  same,  and  by  means  thereof 
to  defraud  the  United  States  out  of  the  possession  and  use  of  and  title  to 
all  of  the  tracts  of  public  lands  described  in  the  indictment,  the  said 
John  H.  Mitchell,  on  March  3,  1902,  at  the  city  of  Washington,  unlaw- 
fully did  prepare  a  certain  written  affidavit  for  the  said  Emma  L.  Wat- 
son to  sign  and  swear  to.  This  affidavit,  made  by  Mrs.  Emma  L.  \yat- 
son,  substantially  states  that  she  owned  by  purchase  certain  described 
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lands ;  that  she  paid  in  the  aggregate  for  them  a  little  over  $8,000 ;  that 
when  she  bought  she  was  advised  that  the  titles  were  good,  except  that 
patents  had  not  issued,  but  would  be  issued  at  a  very  early  date,  in  the 
regular  course  of  business;  that,  in  order  to  raise  money  to  purchase 
the  lands,  she  had  borrowed  a  large  sum  of  money,  and  that  she  would 
suffer  great  injury  unless  her  rights  could  be  determined  by  the  Interior 
Department  at  Washington;  that  all  of  the  lands  bought  were  home- 
stead entries,  and  that  she  believed  they  were  all  made  without  fraud 
or  other  cause  which  would  stand  in  the  way  of  the  issuance  to  the  entry- 
men  of  patents  to  the  lands — wherefore  she  asked  speedy  examination 
and  action.  The  indictment  contains  another  affidavit,  made  by  de- 
fendant Puter,  wherein  he  states  that  he  was  the  representative  of  Mrs* 
Watson  in  investing  her  money,  and  that  he  advised  her  to  buy  the  lands^ 
and  assured  her  that  the  titles  were  good,  except  that  patents  had  not  is- 
sued, and  that  he  was  put  in  an  embarrassing  position,  as  there  was  some 
delay,  and  certain  attacks  were  made  on  a  portion  of  the  entries  describ- 
ed, and  that  it  was  a  matter  of  much  importance  to  Mrs.  Watson  and 
himself  that  there  be  a  speedy  determination  of  the  homestead  entries. 
It  is  charged  that  on  March  3,  1902,  at  Washington,  D.  C,  defendant 
Puter  did  pay  to  John  H.  Mitchell  the  sum  of  $2,000  in  furtherance  of 
the  conspiracy  and  to  effect  the  object  thereof ;  also  that  said  John  H. 
Mitchell  afterwards,  on  March  10,  1902,  at  Washington,  did  introduce 
defendant  Puter  to  one  William  A.  Richards,  who  was  then  an  assist- 
ant commissioner  of  the  General  Land  Office,  and  then  and  there  did 
commend  the  said  Puter  to  the  said  Richards  as  one  of  the  most  relia- 
ble citizens  of  the  state  of  Oregon.  It  is  also  averred  that,  in  pursu- 
ance of  the  unlawful  conspiracy  and  agreement,  and  to  effect  the  object 
of  the  same,  the  defendant  Emma  L.  Watson,  on  May  5,  1902,  did  exe- 
cute a  deed  to  one  Frederick  A.  Kribs  covering  all  of  the  tracts  of  land 
described  in  the  indictment. 

The  point  urged  is  that  a  scienter  is  not  alleged,  in  that  it  is  not  char- 
ged that  these  defendants  knew  that  the  lands  entered  were  falsely  and 
fraudulently  entered.  The  indictment  is  for  conspiracy  to  defraud  the 
United  States,  as  denounced  in  section  6440,  Rev.  St.  [U.  S.  Comp. 
St.  1901,  p.  3676].  The  essence  of  the  offense  charged  is  the  conspiracy, 
although  the  statute  requires  not  only  a  conspiracy,  but  the  doing  of 
some  act  to  effect  its  object ;  such  act  being  one  of  the  means  by  which 
the  conspiracy  is  sought  to  be  carried  into  effect.  Now  the  charge  here 
is  that  defendants  unlawfully  conspired,  knowingly,  wickedly,  and  cor- 
ruptly to  defraud  the  United  States  out  of  title  to  certain  lands,  with 
an  object  and  by  certain  means,  that  is,  by  certain  acts  by  which  the 
conspiracy  was  to  be  carried  into  effect.  To  have  conspired  knowingly, 
unlawfully,  wickedly,  and  corruptly  to  acquire  the  lands  described  is 
a  complete  offense  of  conspiracy  if  any  act  was  done  to  carry  into  effect 
the  object  of  such  conspiracy.  Without  the  doing  of  the  act  to  carry 
out  the  object  of  the  conspiracy,  there  would  be  no  crime;  yet  we  must 
not  lose  sight  of  the  fact  that,  while  the  doing  of  the  act  is  essential, 
it  is  nevertheless  but  a  means  by  which  the  conspiracy  is  sought  to  be 
made  effective. 

As  I  understand  the  reasoning  and  decision  of  the  Supreme  Court  in 
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Dealy  v.  United  States,  152  U.  S.  542,  14  Sup.  Ct  680,  38  L.  Ed.  545, 
it  is  that  in  an  indictment  for  conspiracy  to  defraud  in  cases  involving 
entries  of  public  lands  under  section/  5440,  it  is  only  necessary  to  allege 
that  defendants  did  falsely,  unlawfully,  and  wickedly  conspire,  combine, 
confederate,  and  agree  together  to  defraud  the  United  States  of  the  title 
and  possession  of  large  tracts  of  public  lands  by  means  of  false,  feigned, 
illegal,  and  fictitious  entries  of  the  lands  under  the  homestead  laws 
(the  lands  being  public  lands,  and  open  to  entry  under  the  homestead 
laws  at  the  proper  local  land  office) ;  and  that,  according  to  and  in  pur- 
suance of  the  conspiracy  so  charged,  the  defendants  have  done  an  act 
to  carry  into  effect  the  object.  It  is  true  that  in  the  indictment  dis- 
cussed in  the  Dealy  Case  it  was  alleged  that  the  overt  act  done  was  the 
persuading  of  a  person  to  make  a  filing  and  proof  on  certain  lands  upon 
which  su(£  person,  as  defendants  well  knew,  had  never  made  settlement, 
improvement,  or  residence ;  but,  the  indictment  having  previously  char- 
ged that  defendants  unlawfully,  falsely,  and  wickedly  conspired,  I  do  not 
"believe  the  court  regarded  the  particular  use  of  the  words  alleging  knowl- 
edge as  essential  to  the  portion  of  the  pleading  which  averred  particular 
facts  connected  solely  with  the  doing  of  the  overt  act,  which  was  but  a 
means  by  which  the  conspiracy  was  sought  to  be  carried  into  effect. 

In  the  indictment  under  examination,  we  find  that  it  is  distinctly 
charged  that  defendants  knowingly,  wickedly,  and  corruptly  conspired 
to  defraud  the  United  States  out  of  title  to  certain  public  lands.  Overt 
acts  or  means  are  then  set  forth.  The  language  of  the  charge  excludes 
the  idea  of  any  unintentional  wrong,  and  the  word  "knowingly"  as  used 
may  fairly  be  regarded  as  qualifying  the  acts  subsequently  stated,  in- 
cluding the  doing  of  those  by  which  the  conspiracy  was  to  be  carried 
into  effect.  Analogies  are  to  be  found  in  the  opinions  of  the  Supreme 
Court  of  the  United  States.  In  Dunbar  v.  United  States,  156  U.  S.  186, 
15  Sup.  Ct.  325,  39  L.  Eid.  390,  indictments  were  presented  charging 
defendant  with  the  crime  of  smuggling,  under  section  2865,  Rev.  St. 
[U.  S.  Comp.  St.  1901,  p.  1905].    The  statute  provides  as  follows: 

•*If  EDy  person  shall  knowingly  and  willfully,  with  Intent  to  defraud  the 
revenues  of  the  United  States,  smuggle  or  clandestinely  Introduce  into  the 
United  States  any  goods,  wares  or  merchandise,  subject  to  duty  by  law,  and 
which  should  have  been  invoiced,  without  paying  or  accounting  for  the  duty 
^    •    •    every  such  person    ♦    ♦    •    shall  be  deemed  guilty,"  etc. 

The  charge  in  one  of  the  counts  of  one  of  the  indictments  was  that 
the  defendant  willfully,  unlawfully,  and  knowingly,  and  with  intent  to 
defraud  the  revenues  of  the  United  States,  did  smuggle  and  clandestinely 
introduce  into  the  United  States  certain  goods,  wares,  and  merchandise, 
describing  them,  and  which  should  have  been  invoiced,  without  paying 
or  accounting  for  the  duty,  or  any  part  thereof. 

Another  section  of  the  statute  (section  3082  [U.  S.  Comp.  St.  1901, 
p.  2014])  provides: 

''If  any  person  shall  fraudulently  or  knowingly  import  into  the  United 
States,  or  assist  in  so  doing,  any  merchandise  contrary  to  law,  or  shall  re- 
ceive, or  in  any  manner  facilitate  the  transportation,  or  concealment  or  sale 
of  such  merchandise  after  importation,  knowing  the  same  to  have  been  im- 
ported contrary  to  law,  such  merchandise  shall  be  forfeited,  and  the  offender 
«hali  be  fined,"  eta 
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The  substance  of  certain  counts  of  the  second  indictment  was  that 
the  defendant  did  willfully,  unlawfully,  and  knowingly,  and  with  intent 
to  defraud  the  revenues  of  the  United  States,  smuggfle  and  clandestinely 
introduce  into  the  United  States  certain  amounts  of  prepared  opium. 

The  ninth  count  of  the  second  indictment  in  the  Dunbar  Case  char- 
ged that  on  the  6th  day  of  February,  1893,  the  defendant  did  willfully, 
unlawfully,  fraudulently,  and  knowingly,  and  with  intent  to  defraud  the 
revenues  of  the  United  States,  facilitate  the  transportation,  after  im- 
portation, of  a  large  quantity  of  prepared  opium,  which  was  subject  to 
a  duty  by  law,  and  which  should  have  been  invoiced,  and  which  pre- 
pared opium,  on  said  5th  day  of  February,  1893,  had  been  knowingly, 
willfully,  unlawfully,  and  fraudulently  brought,  imported,  smuggled, 
and  clandestinely  introduced  into  the  United  States,  and  upon  which  no 
duty  had  been  paid  or  accounted  for  according  to  law,  and  that  none  of 
said  prepared  'opium  had  been  invoiced ;  the  defendant  then  and  there 
well  knowin|^  that  no  duty  had  been  paid  or  accounted  for  according 
to  law  on  said  opium,  and  that  none  of  said  opium  had  been  invoiced, 
and  that  the  same,  and  the  whole  thereof,  had  been  unlawfully,  will- 
fully, knowingly,  and  fraudulently  brought,  imported,  smuggled,  and 
clandestinely  introduced  into  the  United  States.  It  was  there  alleged 
that  all  the  counts  except  the  ninth  were  bad,  because  a  scienter  was 
not  alleged.  No  objection  was  made  to  the  ninth  count,  because  it  was 
conceded  that  it  averred  a  knowledge  of  the  fact  that  the  opium  had 
been  imported  into  the  United  States;  but  in  the  other  counts  such 
knowledge  was  not  directly  averred  in  language  similar  to  that  used  in 
the  ninth  count. 

The  Supreme  Court,  by  Justice  Brewer,  stated  that  the  indictment 
had  been  carefully  examined,  and  that  none  of  the  criticisms  which  were 
based  upon  a  lack  of  allegation  of  knowledge  were  well  taken : 

"They  charge  that  the  defendant  did  •willfully,  unlawfully,  and  knowing- 
ly, and  with  intent  to  defraud  the  revenues  of  the  United  States,  smuggle 
and  clandestinely  introduce  into  the  United  States,'  the  prepared  opium.  It 
is  stated  in  1  Blsh.  Crlm.  Proc.  (3d  Ed.)  fi  504,  that  the  words  'knowingly' 
or  *well  knowing'  will  supply  th«  place  of  a  positive  averment  that  the 
defendant  knew  the  fact  subsequently  stated;  and  to  like  effect  are  the 
authorities  generally.  The  language  of  the  indictment  quoted  excludes  the 
idea  of  any  unintentional  and  ignorant  bringing  into  the  country  of  prepared  . 
opium  upon  which  the^uty  had  not  been  paid,  and  is  satisfied  only  by  proof 
that  such  bringing  in  was  done  intentionally,  knowingly,  and  with  intent  to 
defraud  the  revenues  of  the  United  States.  Indeed,  the  word  'smuggling*  as 
used  carries  with  it  the  implication  of  knowledge.  In  Bouvier,  vol.  2,  p.  528, 
smuggling  i's  defined:  *The  fraudulent  taking  into  a  country  or  out  of  it  mer- 
chandise which  is  lawfully  prohibited.*  We  have,  therefore,  both  the  use 
of  a  term  which  Implies  Intentional  misconduct  and  a  specific  averment  that 
what  was  done  was  done  willfully,  knowingly,  and  with  intent  to  defraud, 
♦  •  •  An  Intent  to  defraud  the  revenues  Implies  an  intent  to  deprive  such 
revenues  of  something  that  is  lawfully  due  them,  and  there  can  be  no  such 
Intent  without  knowledge  of  the  fact  that  there  is  something  due.  So,  when 
the  charge  Is  made  that  the  defendant  willfully,  unlawfully,  and  knowingly, 
and  with  Intent  to  defraud  the  revenues  of  the  United  States,  smuggled  and 
clandestinely  introduced  into  the  United  States  prepared  opium,  it  carries 
with  it  a  direct  averment  that  he  knew  that  the  duties  were  not  fully  paid, 
and  that  he  was  seeking  to  bring  such  goods  into  the  United  States  without 
their  just  contribution  to  the  revenues.  For  these  reasons,  we  think  that 
this  objection  to  the  indictment  also  falls." 
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In  Price  v.  United  States,  165  U.  S.  311,  17  Sup.  Ct.  366,  41  L.  Ed. 
727,  defendant  was  indicted  and  convicted  for  depositing  in  the  mails 
obscene,  lewd,  and  lascivious  matter.  The  sufficiency  of  the  indictment 
-was  attacked  upon  the  ground  that  there  was  no  direct  allegation  that  the 
defendant  knew  that  the  book  that  he  deposited  in  the  mail  was  obscene 
or  lewd  or  lascivious ;  the  only  charge  being  that  he  knowingly  deposited 
a  book,  the  contents  of  which  were,  as  a  matter  of  fact,  lewd  and 
lascivious,  the  point  being  the  alleged  absence  of  any  charge  that  he 
knowingly  deposited  a  book  which  in  fact  was  obscene,  lascivious,  and 
lewd,  and  which  he  knew  was  of  that  character.  The  court,  through 
Justice  Peckham,  held  that  there  was  no  force  in  the  contention.  He 
said: 

"The  plain  meaning  of  the  hidlctment  Is  that  the  defendant  deposited  In 
the  mail  a  book  which  he  knew  to  be  obscene,  and  that  in  truth  it  was 
obscene." 

After  approving  of  the  decision  in  Rosen's  Case,  161  U.  S.  29,  16 
Sup.  Ct.  434,  40  L.  Ed.  606,  the  court  continued : 

"In  that  case  we  held  that  the  general  charge  that  the  defendant  unlaw- 
fully, willftilly,  and  knowingly  deposited  and  caused  to  be  deposited  in  the 
post  office  a  certain  obscene,  lewd,  and  lascivious  paper,  as  therein  described, 
might  not  unreasonably  be  construed  as  meaning  that  the  defendant  was 
and  must  have  been  aware  of  the  nature  of  its  contents  at  the  time  he  caused 
it  to  be  put  into  the  post  office  for  transmission  and  delivery.  Mr.  Justice 
Harlan,  in  delivering  the  opinion  of  the  court  in  that  case,  said :  'Of  course 
he  did  not  understand  the  government  as  claiming  that  the  mere  depositing 
in  the  post  office  of  an  obscene,  lewd,  and  lascivious  paper  was  an  offense 
under  the  statute,  if  the  person  so  depositing  it  had  neither  knowledge  nor 
notice  at  the  time  of  Its  character  or  contents.  He  must  have  understood, 
from  the  words  of  the  Indictment,  that  the  government  imputed  to  him 
knowledge  or  notice  of  the  contents  of  the  paper  so  deposited.  In  their 
ordinary  acceptation,  the  words  "unlawfully,  willfully,  and  knowingly,"  when 
applied  to  an  act  or  thing  done.  Import  knowledge  of  the  act  or  thing  so  done, 
as  well  as  an  evil  intent  or  bad  purpose  in  doing  such  thing;  and,  when 
used  in  an  Indictment  in  connection  with  the  charge  of  having  deposited  In 
the  malls  an  obscene,  lewd,  and  lascivious  paper,  contrary  to  the  statute 
in  such  case  made  and  provided,  could  not  have  been  construed  as  applying 
to  the  mere  depositing  in  the  mail  of  a  paper,  the  contents  of  which  at  the 
time  were  wholly  unknown  to  the  person  depositing  it.  The  case  is,  there- 
fore, not  one  of  total  omission  from  the  indictment  of  an  essential  averment 
but,  at  most,  one  of  inaccurate  or  imperfect  statement  of  a  fact;  and  such 
statement,  after  verdict,  may  be  taken  in  the  broadest  sense  authorized  by 
the  words  used,  even  if  it  be  adverse  to  the  accused/    •    •    •  »• 

Like  rulings  were  made  in  United  States  v.  Fulkerson  (D.  C.)  74 
Fed.  619 ;  United  States  v.  Nathan  (D.  C.)  61  Fed.  936;  Blake  v.  Unit- 
ed States,  71  Fed.  286,  18  C.  C.  A.  117. 

My  conclusion  is  that,  considering  all  the  language  pf  this  indictment, 
while  it  is  not  as  direct  as  it  might  be  in  form,  yet  in  its  substantial  aver- 
ments it  is  sufficiently  clear  as  against  general  demurrer,  and  that  it  well 
enough  informs  tlie  defendants  that  they  are  charged  with  conspiracy 
to  defraud,  and  with  the  doing  of  overt  acts  to  effect  the  object  of  the 
conspiracy.    They  must  therefore  plead  to  the  merits. 
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FLINN  et  aL  ▼.  INTERSTATE  BUILDING  &  LOAN  ASS'N 
OF  ATLANTA,  GA. 

SCOTT  ▼•  EARLE  et  aL 

(Circuit  Court,  D.  South  Carolina.    November  17,  1005.) 

BUILDINO   AND   LOAN   AfiSOCIATIONB — INSOLVENCY — SSTTLBICKNT    WITH    BOBBOW- 
INO  ST0CKHOLI1EB8. 

Defendants  were  borrowing  members  of  a  building  and  loan  association, 
and  executed  bonds  which  required  them  to  make  stipulated  monthly  pay- 
ments, a  stated  part  being  for  stock  dues,  another  for  interest,  and  a 
further  sum  as  premium  on  the  loans.  The  bond  also  contained  a  pro- 
vision: "Upon  final  settlement  with  the  association,  it  to  retain  as  in- 
stallments on  said  stock  and  Interests  no  greater  sum  than  the  sum  actual- 
ly advanced  with  interest  thereon  at  the  rate  of  8  per  cent  per  annum.*' 
The  association  became  insolvent;  defendants  having  made  the  required 
payments  to  tiiat  time.  Held  that,  on  settlement  between  them  and  its 
receiver  under  such  provision  of  the  contract,  the  rule  of  partial  payments 
applied,  and  defendants  were  entitled  to  credit  for  the  full  amount  of 
each  monthly  payment,  whether  made  for  dues,  interest,  or  premium. 

In  Equity.    On  petitions  of  receiver  for  foreclosure  of  mortgages. 

W.  D.  Ellis,  W.  A.  Wimbish,  and  T.  W.  Bacot,  for  receiver. 
S.  J.  Simpson,  J.  T.  Hay,  Haynsworth  &  Patterson,  McCuUough  & 
McSwain,  Wilson  &  Wilson,  and  W.  R.  Richey,  for  defendants. 

BRAWLEY,  District  Judge.  These  are  eight  separate  proceedings 
in  equity  for  the  collection  of  certain  bonds  and  foreclosure  of  mort- 
gages, given  by  the  defendants  above  named,  which  for  convenience 
have  been  heard  together.  The  plaintiff  is  the  receiver,  appointed  in 
the  Circuit  Court  of  the- United  States  for  the  northern  district  of 
Georgia,  December  31,  1900,  of  the  Interstate  Building  &  Loan  As- 
sociation of  Atlanta,  in  proceedings  in  equity  commenced  by  certain 
stockholders,  alleging,  among  other  things,  the  insolvency  of  said 
association,  the  failure  of  its  plan  as  a  building  association,  and  its 
inability  to  continue  a  going  concern.  Ancillary  proceedings  were  in 
due  course  commenced  in  tfiis  circuit,  and  the  receiver,  having  duly 
qualified  under  the  original  and  ancillary  bill,  is  administering  the  es- 
tate as  an  entirety.  He  has  filed  petitions  in  this  court  against  the 
eight  defendants  above  named,  separately,  praying  the  foreclosure 
of  certain  mortgages.  Testimony  has  been  taken,  and  the  case  is 
before  me  upon  tibe  report  of  Julius  H.  Heyward,  Esq.,  standing 
master,  and  exceptions  thereto.  The  cases  have  been  heard  together, 
and,  as  there  is  one  question  common  to  all  of  them,  that  will  now  be 
considered,  as  it  will  be  practically  decisive  of  all  the  cases;  there 
being  one  case,  however,  in  which  a  separate  question  was  involved, 
which  will  be  considered  in  due  course.  The  main  question  in  the 
cause  relates  to  the  credits  to  be  allowed  upon  the  bonds  sued  on. 
In  the  printed  argument  submitted  by  the  counsel  for  the  receiver  it 
is  said: 

"It  should  be  observed  at  the  outset,  and  borne  in  mind  throughout,  that 
these  are  not  suits  for  foreclosure  by  a  going  and  solvent  building  and  loan 
association,  under  the  conduct  and  control  of  its  own  regular  officers,  elected 
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according  to  its  own  by-laws  and  roles;  but  they  are  equitable  proceedings 
by  a  receiver  of  this  court,  which  court  is  winding  up  the  affairs  of  an  insol- 
Tent  building  and  loan  association  for  the  benefit  of  all,  and  all  claims  of  its 
shareholders  or  stockholders." 

The  question  arises  upon 'the  construction  of  a  written  contract 
which  is  somewhat  peculiar  in  the  circumstances  which  gave  rise  to 
it,  and  in  its  terms,  and  much  of  the  learning  of  which  the  Reports  are 
full,  relating  to  building  and  loan  contracts  generally,  is  of  little  per- 
tinence. It  appears  from  the  statement  of  the  learned  counsel  for 
the  receiver  that  these  contracts  were  prepared  under  the  advice  of 
counsel  for  building  and  loan  associations,  with  a  special  view  of 
meeting  the  objections  which  had  theretofore  been  urged  against  the 
various  building  and  loan  contracts,  which  the  Supreme  G>urt  of 
South  Carolina  had  adjudged  to  be  obnoxious  to  the  usury  laws  of 
this  state.  Allusion  is  made  to  this  feature  in  an  opinion  of  tfie  Circuit 
Court  of  Appeals  of  this  circuit,  which  will  be  hereafter  referred  to. 

All  of  the  bonds  sued  on  are  on  printed  blanks,  and  are  of  like 
tenor.  Taking  the  bond  of  E.  A.  Young,  one  of  the  defendants,  as  an 
example,  so  much  thereof  as  is  essential  to  an  understanding  of  the 
question  will  be  quoted.  Young  became  the  owner  and  holder  of  16 
shares  of  stock  in  the  association  in  September,  1895,  and  in  October 
of  the  same  year  borrowed  from  the  association  $1,600,  and  as  col- 
lateral security  transferred  and  assigned  his  shares  of  stock  to  the 
association,  and  as  additional  security  mortgaged  a  certain  tract  or 
parcel  of  land  in  the  county  of  Kershaw,  in  tfiis  state,  which  land  was 
subsequently  sold  to  one  Smith  who  continued  to  make  the  payments 
which  Young  had  agreed  to  make. 

After  reciting  the  loan,  the  bond  is  as  follows : 

'*Now,  the  condition  of  the  above  obligation  is  such  that  if  the  above  bound 
B.  A.  Young,  or  his  heirs,  executors,  or  administrators,  do  well  and  truly  pay 
or  cause  to  be  paid  to  said  association,  so  long  as  it  shall  continue  to  exist, 
or  as  may  be  provided  in  its  by-laws,  rules,  and  regulations,  the  sum  of  $24 
monthly  (of  which  the  sum  of  $9  is  for  Installments  due  on  said  15  shares  of 
stock,  and  the  sum  of  $7.00  is  for  the  interest  on  the  sum  actually  advanced, 
and  the  further  sum  of  $7.00  is  for  premium  on  the  sum  actually  advanced),  all 
of  which  said  sums  of  $24  is  to  be  paid  on  or  before  the  let  to  the  5th  day  of 
each  and  every  month,  and  shall  perform  the  covenants  contained  in  the  mort- 
gage or  other  Instrument  of  writing  securing  this  bond,  and,  if  this  bond  be  col- 
lected by  suit,  shall  pay  the  additional  sum  of  10  per  cent  on  the  amount  due 
as  counsel  fees,  and  shall  stand  to  and  abide  by  the  by-laws,  rules,  and  regula- 
tions of  said  association  (upon  final  settlement  with  the  association,  it  to  re- 
tain as  installments  on  said  stock  and  interests  no  greater  sum  than  the  sum 
actually  advanced,  with  interest  thereon  at  the  rate  of  8  per  cent  per  annum), 
then  this  obligation  to  be  void  and  of  none  effect;  or  else  to  remain  of  fall 
force  and  virtue." 

It  appears  from  the  testimony  that  all  the  payments,  with  dues, 
interest,  and  premium,  were  regularly  paid  up  to  January  1, 1901,  there 
being  61  payments  of  dues,  and  60  payments  of  interest  and  premiums, 
and  that  there  were  certain  payments  made  after  the  receivership, 
which  were  carried  as  a  ledger  credit,  and  that  he  was  never  in  de- 
fault as  to  his  monthly  payments.  The  total  amount  of  such  pay- 
ments appears  to  be  $1,539. 

There  is  a  long  line  of  decisions  in  South  Carolina,  in  building  and 
141 F.— 43 
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loan  cases,  beginning  with  Bollinger's  Case,  12  Rich.  Eq.,  124,  78  Am. 
Dec.  463,  holding  that  the  borrower  is  entitled  to  credit  on  his  loan 
all  payments  made,  whether  of  stock  dues,  interest,  premiums,  in  what- 
ever form  or  guise,  and  if  the  aggregate  of  such  payments  in  any  year 
exceeds  the  legal  rate  of  interest  the  transaction  was  treated  as 
usurious;  one  of  the  judges  alluding  to  the  monthly  payment  called 
"premium"  as  "simply  interest  in  attempted  disguise,"  and  all  being 
treated  as  modes  of  payment  of  the  borrower  to  be  credited  as 
of  the  time  of  payment,  with  interest  adjusted  or  calculated  accord- 
ing to  the  rule  of  partial  payments.  The  Supreme  Court  of  the  state, 
in  Gillison's  Case,  decided  in  1887  (28  S.  C.  544,  6  S.  E.  333),  re- 
views some  of  these  cases,  and,  referring  to  the  contract  then  con- 
sidered, says  that  it  is  "of  a  very  different  character,  and  under  it  in 
no  view  of  the  case  could  the  appellant  be  required  to  pay  more  than 
the  rate  of  interest  allowed  by  law,  and  hence  there  was  no  usury  in  it." 
Such  was  the  state  of  the  law  in  South  Carolina  at  the  time 
when,  as  stated,  the  building  and  loan  associations,  under  advice 
of  counsel,  prepared  a  form  of  contract  which  would  not  be  obnoxious 
to  the  taint  of  usury,  and  evidently  having  in  view  Gillison's  Case, 
where  the  court  held  that  there  was  no  usury  if  in  any  view  of  the  case 
the  party  could  not  be  required  to  pay  more  than  the  rate  of  in- 
terest allowed  by  law.  This  form  of  contract  was  then  adopted, 
wherein  it  was  provided  that  the  association,  upon  final  settlement, 
could  "retain  as  installments  on  said  stock  and  interests  no  greater  sum 
than  the  sum  actually  advanced,  with  interest  thereon  at  the  rate  of  8 
per  cent,  per  annum";  the  law  of  the  state  then  providing  that  by 
special  contract  8  per  cent,  might  be  charged  for  the  use  of  money.  A 
similar  contract  was  considered  by  the  Circuit  Court  of  Appeals  in 
Interstate  Building  &  Loan  Association  v.  Edgefield  Hotel  Company, 
134  Fed.  75,  67  C.  C.  A.  200.  In  that  case  the  borrower  obtained 
a  loan  of  $6,000,  and  to  do  this  had  subscribed  for  120  shares  of 
stock,  amounting  at  par  value  to  $12,000,  and  had  made  74  monthly 
payments  of  $102  each;  $72  as  installment  on  the  stock,  and  $30  as 
interest.    The  court  in  its  opinion  says : 

"There  was,  however,  inserted  In  the  bond,  to  meet  certain  decisions  of 
the  courts  of  South  Carolina  with  regard  to  usury  in  building  association 
mortgages,  the  following  important  stipulation,  namely:  *It  is  further  under- 
stood that  upon  final  settlement  with  the  association  it  shall  retain  as  in- 
stallments on  said  stock  and  interest  no  greater  sum  than  the  amount  actually 
advanced,  with  interest  thereon  at  the  rate  of  8  per  cent  per  annum.*  ♦  ♦  • 
Very  little  light  is  obtainable  on  this  question  from  adjudications  in  build- 
ing association  cases,  as  the  stipulation  by  which  the  settlement  in  this  case 
is  controlled  is  unusual.  It  is  urged  by  the  appellant  that  as  the  monthly  in- 
stallments were  not  paid  in  reduction  of  the  loan,  but  were  primarily  paid 
by  the  hotel  company  as  shareholder,  for  the  purpose  of  maturing  its  stock, 
and  not  as  payments  to  be  applied  to  its  loan,  and  were  payments  on  shares 
made  as  well  by  those  who  did  not  procure  loans  as  by  those  who  did.  it  is 
not  consistent  with  justice  or  the  contract  of  the  parties  that  the  installment 
payments  should  be  applied  to  the  loan.  There  would  be  force  in  this  con- 
tention if  the  relation  of  the  hotel  company  to  the  building  association  had 
remained  that  of  the  borrowing  stockholder,  obliged  to  continue  its  install- 
ments  until  its  stock  matured;  but  the  stipulation  that  the  building  associa- 
tion in  final  settlement  should  not  retain  of  the  installment  and  interest  paid 
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more  than  the  amount  actually  advanced  and  8  per  cent  interest,  recognizes 
that  in  the  final  settlement  the  borrowing  stockholder  may  elect  to  be  treat- 
ed as  a  borrower  simply,  and  settle  as  the  borrower  would  settle  with  the 
lender.  Without  restrictive  stipulation  the  borrowing  stockholder  might  not 
be  able  to  escape  from  his  relation  of  stockholder,  no  matter  how  many  years 
It  might  require  to  mature  the  stock,  nor  how  excessive  the  rate  of  interest 
might  become.  To  avoid  this  possible  result,  and  to  accord  with  the  decisions 
in  South  Carolina,  the  stipulation  was  inserted  for  the  borrower's  protection 
in  a  contract  prepared  by  the  building  association.  Under  such  a  contract 
prepared  by  the  lender,  if  there  is  ambiguity,  then  by  the  established  rule  it 
is  to  be  construed  favorably  tcJ  the  party  who,  In  order  to  obtain  a  loan  at 
an  exceptional  rate  of  interest,  is  required  to  sign  a  contract,  the  stipulations 
of  which  are  prepared  by  the  other  party  to  it  But  we  do  not  think  that 
there  is  any  ambiguity.  What,  under  ordinary  circumstances,  would  be  the 
meaning  of  a  stipulation  that  the  lender  should  not  retain  out  of  the  payments 
made  to  him  more  than  the  amount  actually  advanced  with  interest  at  8  per 
cent.?  It  would,  we  think,  be  understood  to  mean  that  the  lender  should  re- 
ceive back  the  money  advanced,  and,  for  the  use  of  his  money  while  the  bor- 
rower had  it,  8  per  cent  interest,  and  no  more.  If  in  this  case  the  building 
association  should  receive  the  amount  advanced,  and  8  per  cent  Interest  on 
it  for  the  whole  period  of  over  six  years,  until  the  last  payment  was  made,  it , 
would  have  had.  In  addition  to  8  per  cent  interest  the  use  of  all  the  sums 
which  in  monthly  payments  during  six  years  the  borrower  has  paid  back,  and 
the  use  of  which  the  borrower  did  not  have.  This  would  be  greatly  Id 
excess  of  8  per  cent  interest  The  rule  to  be  applied  in  such  a  case  be- 
tween borrower  and  lender  is  the  rule  of  partial  payments,  by  which  the 
excess  of  every  payment  made  over  the  interest  then  accrued  is  applied 
in  reduction  of  the  principal,  and  the  subsequent  interest  computed  on  the 
principal  so  reduced.  Woodward  v.  Jewell,  140  U.  S.  247,  248,  11  Sup. 
Ct  784,  35  L.  Ed.  47&  The  stipulation  in  this  case  clearly  states,  in  un- 
mistakable language,  that  out  of  the  installments  and  interest  paid  by  the 
borrower  the  building  association  shall  retain  on  final  settlement  no  more  than 
the  amount  advanced,  with  interest  thereon  at  8  per  cent" 

It  will  be  seen  that  Judge  Morris,  who  wrote  the  opinion  in  this 
case,  says  that  the  stipulation  above  cited  recognizes  that  in  the  final 
settlement  the  borrowing  stockholder  may  elect  to  be  treated  as  a 
borrower  simply,  and  settle  as  ^  borrower  would  settle  with  a  lender. 

The  Supreme  Court  of  South  Carolina,  in  Bird  v.  Kendall,  62  S.  C. 
192,40  S.  E.  147,  says: 

"When  a  person  subscribes  for  shares  of  stock  and  becomes  a  member  of  a 
building  and  loan  association,  and  thereafter  borrows  money  from  the  associa- 
tion, pledging  his  shares  of  stock  to  secure  its  payment  he  thereby  practically 
ceases  to  be  a  member  of  the  association.  The  new  relation  between  him  and 
the  association  is  that  of  debtor  and  creditor,  and  it  can  only  recover  the  prin- 
cipal sum  loaned,  together  with  the  legal  rate  of  interest" 

It  will  be  observed  that  in  the  case  of  the  Edgefield  Hotel  Company 
the  amount  credited  on  the  loan  was  ''installments  on  said  stock  and 
interest."  There  was  no  premium  eo  nomine,  for  in  that  case  the 
hotel  company,  in  order  to  borrow  $6,000,  subscribed  for  stock  of  the 
par  value  of  $12,000,  so  that  his  monthly  payments  were  all  on  ac- 
count of  installments. 

In  the  case  of  Young  his  subscription  was  for  15  shares  of  stock 
of  the  par  value  of  $1,500,  and  the  amount  borrowed  was  $1,600.  *  The 
monthly  payments,  by  the  stipulation  of  the  bond,  are  "the  sum  of  $24 
monthly."  Then  there  follows  in  parenthesis  a  statement  of  the  man- 
ner in  which  the  $24  is  made  up,  as  follows:    "(Of  which  the  sum  of 
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$9  is  for  installment  due  on  said  15  shares  of  stock,  and  the  sum  of 
$7.60  is  for  interest  on  the  sum  actually  advanced,  and  the  further 
sum  of  $7.60  is  for  premium  on  the  sum  actually  advanced.)"  Twelve 
months'  interest  at  $7.50  per  month  is  $90,  which  is  equal  to  6  per 
cent,  on  $1,600,  and  the  further  sum  of  $7.50  per  month,  payable  as 
premium,  would  make  the  total  annual  charge  on  the  loan,  ex- 
clusive of  the  installment  on  the  stock,  $180,  which  is  12  per  cent. 
Bearing  in  mind  that  the  premium  had  been  defined  by  the  courts 
in  SouBi  Carolina  as  "interest  under  another  guise,"  the  draftsmen  of 
this  form  of  contract,  doubtless  apprehensive  that  the  courts  would 
hold  such  a  contract  to  be  usurious,  or  that  the  borrower  might  not 
bite  at  the  hook  baited  for  him,  undertook  to  meet  this  difficulty  by 
providing  in  the  last  clause  of  the  bond:  "Upon  the  final  settlement 
with  the  association,  it  to  retain  as  installments  on  said  stock  and  in- 
terests no  greater  sum  than  the  sum  actually  advanced,  with  interest 
thereon  at  the  rate  of  8  per  cent  per  annum." 

The  referee  holds  that  the  final  "s"  in  "interests"  is  a  typographical 
error,  but  there  is  no  testimony  whatever  to  that  effect.  It  is  at  the 
least  highly  improbable  that  the  careful  and  astute  counsel  for  the 
building  and  loan  association,  who  prepared  this  form  of  bond,  would 
overlook  a  word  of  such  importance  in  that  clause  of  the  bond  which 
related  to  the  subject  on  which  their  opinion  was  especially  asked,  to 
wit,  that  clause  which  was  to  safeguard  the  contract  against  the  de- 
cisions in  South  Carolina  on  the  subject  of  interest,  and  it  is  therefore 
more  probable  that  they  used  the  plural  noun,  so  that  it  might  cover 
not  only  interest  eo  nomine,  but  "interest  in  the  shape  of  premiums," 
which  the  court  had  already  held  to  be  "interest  under  anotiier  guise." 
If  there  is  any  ambiguity,  the  well-settled  rule  would  require  the  con- 
struction most  favorable  to  the  borrower,  as  against  the  party  who 
prepared  the  instrument.  But  is  there  any  principle  upon  which 
payments  on  account  of  premium  should  be  differentiated  from  any 
other  payments  made  by  the  borrower?  In  a  going  concern  it  might 
be  contended  that  payments  on  account  of  installments  of  stock  and  on 
account  of  premium  would  be  considered  as  payments  qua  stock- 
holder, and  not  as  borrower  simply.  It  is  not  necessary  to  go  into 
all  the  learning  on  that  subject,  where  there  is  a  great  diversity  of 
opinion;  but  where  the  original  contract  between  the  associatiom 
and  the  borrower  cannot  be  carried  out,  where  the  enterprise  has 
been  prematurely  abandoned,  where  the  default  is  not  with  the  bor- 
rower, but  with  the  lender,  the  relation  between  the  borrowing  mem- 
ber is  changed  to  the  one  existing  between  the  ordinary  creditor  and 
debtor,  and  the  borrowing  member  is  to  be  charged  with  the  amount 
actually  received  by  him,  with  interest  at  the  legal  rate  to  date,  and 
credited  with  all  payments  made,  whether  by  way  of  dues,  interest,  or 
•premiimi,  according  to  the  rules  governing  partial  payments.  I  have 
already  dted  the  case  in  South  (Sirolina  which  holds  that,  where  the 
borrower  transfers  and  assigns  his  stock  to  the  corporation  and  ob- 
tains a  loan  from  it,  his  relation  is  simply  that  of  debtor  to  creditor, 
and  the  opinion  in  the  Edgefield  Hotel  Case,  already  cited,  is  to  die 
same  effect,  although  in  that  case  the  building  and  loan  association 
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was  not  insolvent.  In  Geor^a,  City  Loan,  etc.,  Association  v.  Goodrich, 
48  Ga.  445,  supports  the  view  just  above  stated,  and  other  cases  on 
the  same  line  are  collated  in  4  A.  &  £.  Ency.  of  Law,  p.  1081.  After 
all,  what  is  meant  by  the  word  "premium,"  as  used  here?  Webster's 
Dictionary  gives  as  one  definition  of  the  word : 

"Something  offered  or  given  for  the  loan  of  money,  sometimes  synonymon* 
with  interest,  but  generally  signifying  a  sum  in  advance  of  the  capital  or  sum 
lent" 

Generally  speaking,  the  word,  as  used  in  relation  to  building  and 
loan  associations,  is  the  bonus  which  the  borrowing  member  agrees 
to  pay  for  the  privilege  of  obtaining  the  money.  In  the  beginning  of 
these  associations,  whenever  the  association  had  accumulated  a  fund, 
it  was  put  up  at  auction,  and  members  bid  for  it,  and  the  difference 
between  the  par  value  of  his  stock  and  the  actual  amount  advanced 
to  him  was  called  the  premium.  The  loan  to  Young  was  not  made 
in  that  way.  He  borrowed  from  the  association  a  sum  equal  to  the 
par  value  of  his  stock,  and  his  monthly  payment  was  the  gross  sum 
of  $24,  a  part  being  for  the  installment  on  his  stock,  a  part  for  interest, 
and  the  "further  sum,"  which  was  called  premium.  One  can  readily 
understand  the  contention  that  a  borrower  of  a  building  and  loan  as- 
sociation occupies  the  dual  relation  of  debtor  and  shareholder,  and  that 
as  such  it  may  be  plausibly  contended  that  to  put  the  nonborrower  and 
the  borrower  on  the  same  footing  he  should  be  entitled  to  credit 
for  the  amount  paid  as  interest  only,  and  that  as  to  all  other  payments 
he  should  stand  in  the  same  relation  with  other  shareholders  who  are 
nonborrowers,  getting  such  return  as  he  may  pro  rata  with  other 
shareholders  from  the  dues  paid  on  the  value  of  his  stock;  but  such 
is  not  the  contention  here,  for  it  is  admitted  that  the  borrower  is  en- 
titled to  credit  on  his  loan  for  all  pajmients  made  by  way  of  install- 
ments on  his  stock,  and  the  learned  counsel  for  the  receiver  has  sub- 
mitted no  argument  from  which  I  can  draw  any  distinction  in  principle 
between  the  right  of  the  borrower  to  credit  for  the  amount  paid  as 
installments,  and  the  amount  paid  for  so-called  premium.  Their 
case  rests  solely  upon  the  decision  of  the  late  Judge  Simoriton  in  the 
Alexander  Case  (C.  C.^  120  Fed.  963.  This  opinion,  in  so  far  as  it 
relates  to  this  question,  is  in  two  lines,  as  follows: 

"The  words  are  installments  on  said  stock  and  interest*  The  words  ex- 
clude the  payments  on  account  of  premium." 

There  is  no  discussion  whatsoever  of  the  question  now  being  con- 
sidered. So  far  as  appears,  the  only  questions  maturely  considered 
were  whether  the  contract  was  to  be  construed  according  to  the  law 
of  Georgia,  or  of  South  Carolina,  and  whether  or  not  it  was  usurious. 
The  precise  question  now  under  consideration  is  nowhere  discussed 
in  the  opinion,  which  in  two  lines  disposes  of  the  question  before  him, 
in  holding  that  by  the  literal  reading  of  the  words  of  the  contract, 
"installments  on  said  stock  and  interest,"  payments  on  account  of 
premium  are  not  included.  In  that  contract  the  word  used  was  "in- 
terest" ;  in  this,  it  is  "interests." 

While  I  do  not  consider  that  this  opinion  is  absolutely  binding 
and  conclusive  upon  me  in  any  case  where  I  am  called  upon  to  exer- 
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cise  an  independent  judgment,  my  respect  for  that  learned  judge 
would  lead  me  to  gravely  doubt  the  correctness  of  any  judgment 
differing  with  his  upon  a  question  to  which  he  had  given  mature  con- 
sideration and  announced  a  carefully  considered  opinion.  The  sum-* 
mary  disposal  of  the  question  then  before  him  in  the  two  lines  quoted 
does  not  lead  to  the  conclusion  that  upon  the  precise  question  now  to 
be  determined  his  judgment  would  differ  with  my  own;  for  in  Inter- 
state Building  &  Loan  Association  v.  Edgefield  Hotel  Company,  re- 
ported in  the  same  volume,  page  427,  he  says : 

"In  this  court,  however,  the  defendant  wlU  be  allowed  to  take  the  most 
favorable  alternative,  and  to  make  a  final  settlement  by  estimating  thv 
amount  due  on  the  loan  with  Interest  from  its  date  at  8  per  cent  per  annum, 
until  date  of  settlement,  and  credit  it  with  all  payments  made  on  account  of 
interest  and  stock." 

Under  that  rule,  where  his  carefully  considered  opinion  was  sub- 
sequently affirmed  by  the  Circuit  Court  of  Appeals,  the  defendants 
here  are  entitled  to  credit  for  all  "payments  made  on  account  of 
interest  and  stock."  If  the  premium  here  paid  was  not  on  account 
of  interest,  or  "interest  in  disguise,"  it  certainly  was  made  on  account 
of  stock.  In  either  view  it  was  a  payment  made  on  account  of  the  loan, 
and  in  the  final  settlement  the  lender,  by  the  terms  of  his  contract,  is 
not  entitled  to  receive  anything  more  than  the  principal  loaned,  with 
interest  thereon  at  the  rate  of  8  per  cent,  per  annum. 

If  the  payments  made  under  the  head  of  "premium"  had  been 
segregated  and  devoted  to  some  specific  purpose,  there  might  be  some 
ground  for  distinguishing  such  payments  from  those  made  on  account 
of  installments  on  stock  and  interest;  but  this  is  not  the  case.  Upon 
each  certificate  of  stock  there  is  printed  certain  "terms  and  con- 
ditions."   The  third  is  as  follows: 

"Fifty  cents  of  each  monthly  payment  and  all  interest,  premiums,  and  for- 
feitures, shall  go  Into  the  loan  fund,  and  can  be  used  for  no  other  purpose 
than  loans." 

And  the  testimony  of  the  receiver  in  these  cases  is  that  the  "pre- 
miums" and  "interest"  "went  to  swell  the  loan  fund."  These  citations 
from  the  "terms  and  conditions"  and  from  the  testimony  dispose  of 
the  contention  of  plaintiff's  counsel,  on  page  16  of  the  brief  sub- 
mitted, "that  the  premiums  went  into  the  common  venture,  while 
the  installments  on  stock  and  the  interest  on  the  money  went  directly 
to  canceling  the  stock  and  paying  the  interest,  so  as  to  eventually  can- 
cel the  loan";  for  both  by  the  printed  rules  and  in  actual  practice 
payments  on  account  of  installments  on  stock,  on  account  of  interest, 
and  on  account  of  premiums,  went  into  a  common  fund,  to  wit,  the 
"loan   fund." 

It  seems  to  me  clear  that  all  the  payments  made  by  the  several  bor- 
rowers in  these  cases  should  be  credited  upon  their  loans  according 
to  the  established  rules  of  partial  payments,  that  they  became  share- 
holders primarily  for  the  purpose  of  obtaining  the  loans,  that  having 
complied  with  all  the  by-laws,  rules,  and  regulations  of  the  associa- 
tion in  making  the  monthly  payments  stipulated,  and  being  in  nowise 
in  default  or  chargeable  with  the  premature  failure  of  Sie  associa- 
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tion,  it  is  entitled  upon  final  settlement  by  the  terms  of  the  contract 
to  "no  greater  sum  than  the  sum  actually  advanced,  with  interest 
thereon  at  the  rate  of  8  per  cent  per  annum." 

It  follows,  therefore,  that  the  report  of  the  referee  disallowing 
payments  made  as  premiums  is  reversed,  and  the  case  is  remanded, 
with  directions  to  state  the  accounts  in  accordance  with  this  opinion; 
and  as  it  is  believed  that  the  allowance  of  the  additional  credits  will 
show  that  the  loans  have  been  paid  in  full,  it  becomes  unnecessary  to 
decide  whether  the  plaintiff  is  entitled  to  the  10  per  cent,  claimed  as 
counsel  fees.  So  much  of  the  report  of  the  referee  as  relates  to  the 
cases  against  Anna  £.  Hart  and  C.  B.  Simmons  is  affirmed* 


EMPLOYERS'  TEAMING  CO.  v.  TEAMSTERS'  JOINT  COUNCIL  et  al. 

(Circuit  Court,  N.  D.  Illinois,  E.  D.    December  20,  1905.) 

No.  27,719. 

1.  Injunction — ^Decbeb— Persons  Concluded— Violation  of  Injunction  bt 

Persons  Not  Parties. 

Rev.  St  §  725  [U.  S.  Comp.  St.  1901,  p.  583],  which  gives  to  federal 
courts  power  to  punish  as  contempts  disobedience  or  resistance  by  of- 
ficers, "or  by  any  party,  juror,  witness  or  other  person,  to  any  lawful 
writ,  process,  rule,  decree  or  command  of  the  said  courts,"  extends  the 
power  of  such  a  court  to  enforce  Its  decrees  to  persons  other  than  those 
made  parties  by  name ;  and  it  is  the  settled  rule  thereunder  that,  to  ren- 
der a  person  amenable  to  an  injunction,  it  is  neither  necessary  that  he 
should  have  been  a  party  to  the  suit  nor  have  been  actually  served  with 
a  copy  of  the  injunction,  so  long  as  he  appears  to  have  had  actual  notice. 

2.  Same — Procedure — Title  of  Proceeding. 

Where  contempt  proceedings  for  violating  an  injunction  are  instituted 
against  a  person  not  a  party  to  the  suit  in  which  the  injunction  was  is- 
sued, the  proper  practice  is  to  entitle  the  application  for  a  rule  to  show 
cause  in  such  suit;  and,  if  the  resx>ondent  is  found  guilty  thereafter,  all 
orders  should  be  entitled  as  in  a  suit  by  the  government 

8.  Same — Sufficiency  of  Petition. 

A  petition  for  a  rule  to  show  cause  why  the  respondent  named  therein 
should  not  be  adjudged  guilty  of  a  contempt  of  court  in  violating  an  in- 
junctional  order  made  in  a  cause  to  which  such  respondent  is  not  a  party 
Is  sufficient  to  advise  the  respondent  of  the  charge  against  him,  and  to 
authorize  the  court  to  punish  him,  where  it  sets  out  specifically  the  acts 
which  he  is  charged  as  having  committed,  although  such  acts  bring  the 
case  within  the  criminal  and  punitive,  rather  than  the  civil  and  remedial, 
class  of  contempts,  the  power  of  the  court  to  punish  a  willful  disregard  of 
its  authority  not  being  restricted  by  the  conclusion  of  the  petitioner  to 
the  contrary,  and  that  petitioner  should  be  held  for  a  civil  contempt  for 
violation  of  the  injunction. 

4.  Contempt — Answer  as  Evidence. 

In  a  proceeding  for  contempt  in  a  suit  in  equity,  although  the  contempt 
charged  is  of  the  criminal  class,  the  sworn  answer  of  the  respondent  is 
not  conclusive,  but  may  be  traversed,  whether  or  not  he  is  a  party  to  the 
suit 

6.  Injunction — Violation — Obstructing  Process  of  Court. 

An  order  was  issued  in  a  suit  in  equity  for  an  injunction  restraining 
defendants,  their  agents  or  servants,  and  all  other  persons  aiding  or  abet- 
ting or  acting  in  concert  with  them,  or  having  knowledge  of  the  order, 
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from  tnterferlngr  with  or  in  any  manner  hindering,  obstructing,  or  stop- 
ping the  business  of  complainant,  which  was  a  teaming  company.  The 
order  was  widely  published.  Copies  were  posted  In  public  places  and 
placed  on  each  side  of  all  of  complainant's  wagons,  which  also  bore  large 
signs  calling  attention  thereto.  The  wagons  were  also  operated  under 
armed  guards.  In  proceedings  for  contempt  against  respondent,  who  was 
not  a  party  to  the  suit,  it  was  shown  that  he  was  one  of  the  most  active 
in  a  mob  which  attacked  one  of  complainant's  wagons  so  placarded  and 
guarded;  that  ho  Incited  others  to  violence,  and  himself  threw  stones  at 
the  wagons,  teamsters  and  guards,  and  assaulted  one  of  the  guards  while 
the  latter  was  in  charge  of  the  police.  Held,  that  he  must  be  deemed  to 
have  had  knowledge  of  the  order, -notwithstanding  his  sworn  general  de- 
nial of  all  the  allegations  of  the  petition  and  that  he  was  guilty  of  con- 
tempt in  aiding  and  abetting  the  defendants  in  the  cause  in  violating  the 
order  of  the  court  and  willfully  obstructing  its  process. 

In  Equity.    On  motion  to  attach  for  contempt. 

Moran,  Mayer  &  Meyer,  for  complainant. 

J.  C  LcBosky  and  Daniel  Cruise,  for  defendants. 

KOHLSAAT,  Circuit  Judge.  This  cause  comes  before  the  court  on 
motion  to  attach  certain  persons,  not  made  parties  to  the  original  bill 
by  name,  for  contempt  of  court  alleged  to  have  been  committed  by 
them,  respectively,  in  that  they  knowingly  violated  the  restraining 
order  issued  in  said  cause.  The  decree  ran  against  the  defendants 
named  therein,  "and  each  and  every  of  the  agents  and  servants  of  the 
said  defendants,  and  of  each  of  them,  and  any  and  all  other  persons 
and  associations  now  or  hereafter  aiding  or  abetting  or  confederating 
or  acting  in  concert  with  said  defendants,  or  any  or  either  of  them,  in 
committing  the  acts  and  grievances  or  any  of  them  complained  of  in 
said  bill  of  complaint."  It  directs  that  its  terms  be  binding  upon  the 
defendants  named,  and  "all  other  persons  whomsoever  from  and  after 
the  time  they  severally  have  knowledge  of  the  allowance  of  this  order." 

The  petition  for  a  rule  to  show  cause  sets  up  the  filing  of  the  bill 
in  which  it  is  prayed  that  the  original  defendants,  and  eadi  and  every 
of  their  agents  and  servants,  and  any  and  all  other  persons  and  associa- 
tions, be  restrained  from  interfering  with,  hindering,  obstructing,  or 
stopping  any  of  the  business  of  complainant,  and  makes  further  ref- 
erence to  the  prayer  of  the  bill.  It  then  recites  the  decree  for  an  in- 
junction issued  in  the  language  of  the  bill.  It  proceeds  further  to 
set  out  what  steps  were  taken  to  convey  notice  to  everybody,  includ- 
ing persons  in  the  situation  of  respondents,  and  charges,  upon  informa- 
tion and  belief,  that  respondents  had  actual  knowledge  of  the  decree 
and  its  terms.  It  then  sets  out  the  several  acts  of  the  several  respond- 
ents complained  of,  supporting  the  same  by  affidavits,  and  prays  that 
an  order  may  be  entered  directing  respondents  severally  to  show  cause 
by  a  short  day  why  they  should  not  severally  be  attached  for  contempt 
for  violating  "said  temporary  stay  and  in  junctional  order." 

Respondents  insist  that  the  court  is  without  power  to  grant  the 
relief  asked  for  in  the  petition.  It  is  not  an  easy  matter  to  deduce  a 
definite  rule  of  law  in  such  cases  from  the  various  federal  decisions. 
Section  725  of  the  Revised  Statutes  of  the  United  States  of  1878 
[U.  S.  Comp.  St  1901,  p.  683 J  reads  as  follows: 
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"The  said  courts  shall  ha^e  power  to  impose  and  administer  all  necessary 
oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court, 
contempts  of  their  authority :  Provided,  that  such  power  to  punish  contempts 
shall  not  be  construed  to  extend  to  any  cases  except  the  misbehaylor  of  any 
person  in  their  presence,  or  so  near  thereto  as  to  obstruct  the  administration 
of  Justice,  the  misbehavior  of  any  of  the  officers  of  said  court  in  their  official 
transactions,  and  the  disobedience  or  resistance  by  any  such  officer,  or  by  any 
party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  the  said  courts."  « 

The  language  giving  the  court  power,  to  punish  the  "disobedience 
or  resistance  by  any  such  officer,  or  by  any  party,  juror,  witness  or 
other  person,  to  any  lawful  writ,  process,  rule,  decree  or  command  of 
the  said  courts,"  manifestly  extends  the  power  of  the  court  to  en- 
force its  decrees  to  persons  other  than  those  made  parties  by  name. 

Mr.  Justice  Brown,  speaking  for  the  Supreme  Court  in  Re  Lennon, 
166  U.  S.  648,  17  Sup.  Ct.  668,  41  L.  Ed.  1110,  lays  down  the  general 
rule  that: 

"To  render  a  person  amenable  to  an  injunction,  It  is  neither  necessary  that 
he  should  have  been  a  party  to  the  suit  in  which  the  injunction  was  issued^ 
nor  to  have  been  actually  served  with  a  copy  of  it,  so  long  as  he  appears  to 
have  bad  actual  notice"— citing  High  on  Injunctions,  {  1444;  Mead  v.  Norrls, 
21  Wis.  310;  Wellesley  ▼.  Momington,  11  Beav.  181. 

This  has  been  uniformly  followed  in  the  federal  courts,  and  is  now 
the  well-settled  rule.  The  respondent  in  that  case  was  an  employ^ 
of  the  defendant,  but  the  decision  does  not  seem  to  rest  at  all  upon 
that  fact.  The  language  both  of  the  statute  and  the  Lennon  CJase 
seems  broad  enough  to  embrace  the  facts  at  bar.  As  to  this,  how- 
ever, the  courts  seem  to  be  in  doubt. 

In  the  Case  of  Reese,  107  Fed.  942,  47  C.  C.  A.  87,  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  had  under  consideration  a 
motion  for  the  issuance  of  a  rule  to  show  cause,  which  prayed  that 
such  rule  issue  against  Reese,  who  was  not  a  party  to  the  original 
suit,  to  show  cause  why  he  should  not  be  attached  for  contempt  for 
violation  of  the  temporary  injunction.  It  was  there  charged  that 
Reese  had  come  into  Kansas  at  the  head  of  a  coltunn  of  about  300 
men,  called  "strikers,"  and  had  interfered  with  the  men  and  plant 
of  the  party  protected  by  the  injunction.  The  decree  ran  against  the 
named  defendants  and  "all  other  persons  who  have  or  may  combine, 
confederate,  or  conspire  with  said  defendants  or  either  of  them." 
Reese  had  not  been  served  with  the  order,  but  was  found  by  the 
Circuit  Court  to  have  had  knowledge  thereof,  and  was  adjudged  guilty 
of  violating  the  temporary  injunction  and  of  contempt  of  court,  and 
was  sentenced  to  three  months'  imprisonment.  Proceedings  for  habeas 
corpus  were  instituted  before  Thayer,  Circuit  Judge,  and  Reese 
was  discharged.  From  this  order  the  jailer  prosecuted  an  appeal. 
It  does  not  appear  from  the  motion  for  the  rule,  or  otherwise,  in  the 
record,  that  Reese  had  combined  or  confederated  or  conspired  with 
the  named  defendants.  Such  being  the  case,  the  court  held  that  the  act 
complained  of  was  one  against  the  dignity  of  the  court,  and  an  ob- 
struction of,  and  interference  with,  the  course  of  justice;  that  one 
not  a  party  to  Ihe  suit  by  name  or  adequate  representation  is  not  amen- 
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able  to  punishment  as  for  contempt  for  a  violation  merely  of  the  injunc- 
tion at  the  suit  of  a  private  litigant  for  his  protection.  "There  is  noth- 
ing in  the  petition,  order  to  show  cause,  or  commitment,"  says  the 
court,  "remotely  suggesting  the  purpose  of  the  court  to  punish  him 
for  a  willful  resistence  or  disregard  of  the  court's  authority,  or  for 
interfering  with  or  obstructing  <he  course  of  justice  otherwise  than 
the  same  is  involved  in  violating  an  express  order  of  the  court,  al- 
leged to  hav€  been  made  in  the  case  against  him.  *  *  *  The  pe- 
titioner, not  being  a  party  defendant  in  the  main  case,  was  not  subject 
to  the  jurisdiction  of  the  court  in  that  case,  and  the  court  had  no  au- 
thority to  punish  him  for  the  offense  as  charged  against  him  in  the 
motion  for  commitment,  and  a  fortiori  no  authority,  on  that  motion, 
to  punish  him  for  some  other  offense  not  therein  charged  against  him." 
In  support  of  this  position  the  court  cites  the  English  case  of  Sea- 
ward V.  Paterson,  76  Law  T.  (N.  S.)  216.  In  that  case  the  respond- 
ent was  adjudged  in  contempt  for  knowingly  aiding  and  assisting  in 
doing  that  which  the  court  had  prohibited. 

In  the  case  of  Phillips  v.  Detroit,  19  Fed.  Cas.  612,  Case  No.  11,101, 
Judge,  now  Justice,  Brown,  cites  approvingly  the  language  of  the 
court  in  the  case  of  Wellesley  v.  Earl  of  Momington,  11  Beav.  180, 
in  which  an  injunction  was  issued  against  the  defendant  which  did  not 
in  terms  extend  to  his  servants  and  agents,  and  says: 

"A  motion  having  been  made  to  commit  his  agent  for  a  breach  of  the  in- 
junction, it  was  held  irregular,  but  it  was  afterwards  decided  that,  if  he  had 
knowledge  of  the  writ,  he  might  be  committed  for  the  contempt,  although  not 
for  the  breach  of  the  injunction.*' 

The  judgment  of  the  court,  however,  in  Phillips  v.  Detroit,  was  that 
respondents  were  guilty  of  a  violation  of  the  injunction,  and  they 
were  subjected  to  tihe  payment  of  a  fine. 

In  the  case  of  Parsons  v.  People,  61  111.  App.  467,  the  court,  speak- 
ing through  Judge  Gary,  says : 

'That  Ida  [the  respondent]  was  not  one  of  the  board,  and  therefore  not  in 
terms  enjoined*  does  not  excuse  her  disobedience  of  any  injunction,  the  exist- 
ence of  which  she  knew  [citing  Wellesley  v.  Mornlngton,  supra].  But  then 
the  rule  upon  her  should  not  have  been,  as  it  is,  to  show  cause  why  she  'should 
not  be  attached  and  committed  to  Jail  for  contempt  of  court  lu  disobeying 
the  injunction  entered  in  this  cause,'  etc,  but  it  should  have  been,  as  it  was 
as  to  other  parties  included  in  the  rule,  Un  knowingly  and  willfully  aiding  and 
abetting  in  disobeying  and  violating  said  injunction.' " 

In  Sloan  v.  People,  115  111.  App.  64,  the  court  says  of  this  decision 
that  the  decision  was  not  placed  upon  the  ground  above  stated,  but  upon 
a  higher  ground,  and  that  it  should  not  control. 

Judge  Baker,  in  the  Indiana  District,  in  Conkey  v.  Russell  (C.  C.) 
Ill  Fed.  417,  finds  nothing  in  the  Reese  Case  holding  that  a  person 
not  named  as  a  defendant  in  the  main  suit,  who  aids  and  abets,  may 
not  make  himself  responsible  the  same  as  if  he  had  been  made  a  party 
to  the  main  suit,  and  therefore  proceeded  to  hold  Besette,  the  respond- 
ent, as  a  violator  of  the  in  junctional  order  as  an  aider  and  abettor. 
On  appeal  to  the  Court  of  Appeals  for  this  Circuit  the  case  was  certi- 
fied to  the  Supreme  Court  as  to  certain  questions  of  practice,  where 
it  was  held  that  the  act  of  Besette,  which  consisted  in  interference 
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with  the  employes  of,  and  those  seeking  employment  with,  the  Conkey 
Company,  in  view  of  the  fact  that  he  was  not  a  party  to  the  main  suit, 
came  "more  fully  within  the  punitive  than  the  remedial  class."  Un- 
fortunately no  decision  on  the  merits  was  arrived  at  in  that  case. 
It  was,  however,  held  that  the  matter  could  be  taken  to  the  Appellate 
Court  only  by  writ  of  error.  In  the  course  of  its  decision,  the  court 
quotes  with  approval  the  language  of  Judge  Sanborn,  of  the  Court 
of  Appeals  for  the  Eighth  Circuit,  in  Re  Nevitt,  117  Fed.  448,  64  C. 
C.  A.  622,  as  follows: 

"Proceedings  for  contempt  are  of  two  classes — ^those  prosecuted  to  preserve 
the  power  and  vindicate  the  dignity  of  the  court  and  to  punish  for  disobedi- 
ence of  their  orders;  and  those  instituted  to  preserve  and  enforce  the  rights 
of  private  parties  to  suits,  and  to  compel  obedience  to  orders  and  decrees  made 
to  enforce  the  rights  and  administer  the  remedies  to  which  the  court  has 
found  them  to  be  entitled.  The  former  are  criminal  and  puhitive  in  their 
nature,  and  the  government,  the  courts,  and  the  people  are  interested  in  their 
prosecution.  The  latter  are  civil,  remedial  and  coercive  In  their  nature,  and 
the  parties  chiefly  In  interest  in  their  conduct  and  prosecution  are  the  in- 
dividuals whose  private  rights  and  remedies  they  are  Instituted  to  protect 
or  enforce." 

And  adds: 

"Doubtless  the  distinction  referred  to  In  the  quotation  Is  the  cause  of  the 
difference  in  the  rulings  of  the  various  state  courts  as  to  the  right  of  review. 
Manifestly,  if  one  inside  of  a  courtroom  disturbs  the  order  of  proceedings  or 
is  guilty  of  personal  misconduct  in  the  presence  of  the  court,  such  action  may 
properly  be  regarded  as  a  contempt  of  court ;  yet  it  is  not  misconduct  In  which 
any  individual  suitor  is  especially  interested.  It  is  more  like  an  ordinary 
crime  which  affects  the  public  at  large,  and  the  criminal  nature  of  the  act  is 
the  dominant  feature.  On  the  other  hand,  if,  in  the  progress  of  a  suit,  a  party 
is  ordered  by  the  court  to  abstain  from  some  action  which  is  injurious  to  the 
rights  of  the  adverse  party,  and  he  disobeys  that  order,  he  may  also  be  guilty 
of  contempt,  but  the  personal  injury  to  the  party  in  whose  favor  the  court  has 
made  the  order  gives  a  remedial  character  to  the  contempt  proceedings." 

The  court  then  proceeds  to  say: 

"It  may  not  be  always  easy  to  classify  a  particular  act  as  being  either  a 
punitive  or  a  remedial  character.  It  may  partake  of  the  characteristics  of 
both." 

In  the  case  of  U.  S.  v.  Agler  (C.  C.)  62  Fed.  824,  Judge  Baker  held 
that  a  petition  for  a  rule  to  show  cause  which,  in  the  absence  of  sev- 
eral other  allegations  referred  to,  failed  to  charge  respondent,  who 
was  not  a  party  to  the  main  case,  with  aiding  the  common  object,  to- 
gether with  other  members,  is  insufficient,  and  adds : 

"I  think  an  injunction  that  is  issued  against  one  man,  enjoining '  and  re- 
straining him  and  all  that  give  aid  and  abet  him,  is  valid  against  everybody 
that  aids  or  gives  countenance  to  the  man  to  whom  it  is  addressed." 

The  New  York  Court  of  Appeals  in  Rigas  v.  Livingston,  178  N.  Y. 
20,  70  N.  E.  107,  holds  that  persons  who  are  not  connected  in  any 
way  with  the  parties  to  the  action  are  not  restrained  by  the  in  junc- 
tional order.  This  seems  to  be  the  established  rule  in  that  state, 
based  upon  the  language  of  the  statute. 

In  Union  pacific  Ry.  Co.  v.  Ruef  (C.  C)  120  Fed.  116,  Judges  Mun- 
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ger  and  McPherson,  after  directing  certain  parties  to  be  dismissed 
from  the  case,  say : 

"But  they  will  be  held  to  hare  knowledge  of  this  opinion  and  of  the  decree 
herein.  And  those  in  any  way  related  in  a  business  way  to  the  other  defend- 
ants, those  who  are  servants,  agents,  or  employes  of  the  defendants  who  are 
enjoined,  and  those  who  are  fellows  or  companions  of  defendants,  who  are 
strikers,  are  and  will  be  bound  by  the  writ  of  injunction  issued  herein  to  the 
same  extent  and  as  fully  as  if  named  in  the  writ  *  *  *  And  any  action  by 
those  dismissed  from  the  case,  as  well  as  others,  in  any  way  in  conflict  or  in 
yiolatlon  of  the  writ  of  injunction,  will  subject  themselves  to  the  same  penal- 
ties as  though  they  were  named  in  the  writ  of  injunction." 

In  Chisholm  v.  Caines  (C.  C.)  121  Fed.  397,  it  is  held  that  a  person 
not  a  party  to  the  suit  may  be  in  contempt  either  by  aiding  or  abetting 
a  party  to  the  suit  in  disobeying  or  resisting  the  injunction,  or  by  in- 
dependently and  intentionally  interfering  with,  and  preventing  the 
execution  of,  the  decree  of  the  court,  thereby  thwarting  the  adminis- 
tration of  justice,  rendering  nugatory  its  action,  and  contemning  the 
authority  of  the  court.  The  proceeding  for  contempt  was  based  upon 
a  petition  which  simply  stated  the  facts  and  alleged  a  violation  of 
the  injunction.  Respondents,  in  their  answer,  denied  the  jurisdiction 
of  the  court  upon  the  ground  that  they  were  not  parties  to  the  suit, 
and  that  the  injunction  was  asked  solely  for  the  individual  benefit 
and  protection  of  complainants.  The  court  held  the  return  insufficient,, 
thereby  holding  in  substance  that  the  petition  was  sufficient  as  a 
basis  for  contempt  proceedings  against  respondents,  not  as  parties  to 
the  suit,  but  as  interfering  with,  and  obstructing  the  course  of,  justice. 

In  the  case  of  O'Brien  v.  People  (decided  by  the  Supreme  Court  of 
Illinois,  June  23,  1906)  75  N.  E.  108,  it  appears  that  certain  persons, 
some  of  whom  were  not  parties  to  the  suit,  were  attached  and  found 
guilty  of  violating  the  injuqction,  and  were  punished  by  the  lower 
court.  The  cause  was  taken  to  the  Supreme  Court  on  writ  of  error. 
They  were  held  upon  a  petition  which  charged  that  they  knowingly 
and  deliberately  violated  the  injunction.  It  was,  among  other  things^ 
insisted  that  the  petition  and  affidavits  upon  which  the  contempt  pro- 
ceedings were  based  were  insufficient,  and  that  they  did  not  clearly 
advise  respondents  of  the  offense  with  which  they  were  charged. 
The  court  held  that  respondents  were  not  entitled  to  a  specific  bill  of 
particulars,  and  that  it  was  not  necessary  to  set  out  the  charge  with 
the  same  particularity  that  would  be  required  in  an  indictment,  citing 
1  Bishop's  Crim.  Proc.  §  643.  After  defining  the  several  kinds  of 
contempt  proceedings  the  court  holds  that  the  bill  was  for  the  pro- 
tection of  the  business  of  complainants ;  that  while  the  acts  complained 
of  incidentally  assailed  the  dignity  of  the  law,  and  the  order  of  the 
court  had  been  violated,  that  was  merely  incidental  to  the  rights  of 
private  individuals ;  that  the  proceeding  was  civil  and  in  no  sense  crim- 
inal. The  facts  in  this  case  are  in  substance  like  those  in  the  case  at 
bar.  The  distinction  between  those  made  parties  and  those  not  so 
made,  and  whether  in  the  latter  case  respondents  could  be  held  the 
same  as  if  made  parties  to  the  main  bill,  was  not  specifically  raised. 

A  careful  review  of  the  subject  leads  to  the  conclusion  tfiat  the 
acts  as  charged  against  the  respondents  come,  as  Justict  Brewer  says 
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in  the  Besette  Case,  24  Sup.  Ct.  665,  48  L.  Ed.  997,  "more  fully  within 
the  punitive  than  the  remedial  class."  See,  also,  In  re  Christensen  En- 
gineering Co.,  194  U.  S.  458,  24  Sup.  Ct.  729,  48  L.  Ed.  1072.  That 
being  so,  and, assuming  the  acts  alleged  to  be  proven,  is  the  petition 
for  a  rule  sufficient  to  justify  the  court  in  finding  respondents  guilty 
of  contempt  and  punishing  them  therefor?  The  decision  in  the  Reese 
Case,  supra,  seems  to  me  to  hold  clearly  that  it  is  not,  if  the  con- 
tempt is  to  be  treated  as  criminal,  and  respondent  not  within  the  class 
of  the  parties  made  defendants.  The  learned  Judge  who  wrote  that 
opinion  treats  the  petition  as  in  the  nature  of,  and  practically  like,  an 
indictment,  and  holds  that  respondent  was  entitled  to  be  advised  of  the 
charge  against  him,  which,  he  states,  was  not  affected  by  the  petition 
for  the  rule  in  that  case.  While  it  is  doubtless  true  that 
a  respondent  is  entitled  to  be  advised  of  the  charge  he  is  to  meet,  it 
is  also  true  that  such  a  requirement  goes  rather  to  the  facts  to  be 
established  than  to  the  kind  of  proceeding  in  which  such  facts  are 
to  be  reviewed  by  the  court.  The  petition  herein  was  presented  in  the 
cause  pending  in  equity.  The  proceeding,  while  properly  of  a  punitive 
nature,  was  also  in  aid  of  complainants  in  the  case.  It  came  under  that 
class  of  actions  which  the  cases  supra  hold  to  partake  of  both  a 
punitive  and  a  civil  or  remedial  character.  The  same  facts  arc 
sufficient  to  establish  respondents'  guilt  in  either  case.  Did  the  pe- 
tition in  question  and  the  accompanying  affidavits  advise  respondents 
of  all  the  matters  requisite  to  their  defense?  Certainly,  so  far  as  the 
evidence  was  concerned,  the  facts  relied  on  as  constituting  the  con- 
tempt were  fully  set  out.  It  could  have  been  no  different  what- 
ever the  character  of  the  information  might  be.  An  adequate  return 
to  the  rule  must  be  the  same  in  either  case.  It  was  proper  that  the 
petition  be  entitled  in  the  equity  suit.  Where  contempt  proceedings 
are  instituted  against  a  person  not  a  party  to  a  civil  action,  the  proper 
practice  is  to  entitle  the  application  for  a  rule  to  show  cause  in  the 
civil  action ;  and,  if  the  respondent  is  found  guilty,  thereafter  all  orders 
should  be  entitled  as  in  a  suit  by  the  government  U.  S.  v.  Wayne,  28 
Fed.  Cas.  504,  Case  No.  16,664,  cited  in  U.  S.  v.  Anonymous  (C.  CJ 
21  Fed.  761;  Lester  v.  People,  160  111.  408,  424,  23  N.  E.  387,  37  N.  E. 
1004,  41  Am.  St.  Rep.  375 ;  Rapalje  on  Contempt,  §  95. 

In  O'Brien  v.  People,  supra,  it  was  objected  that  the  petition  and 
affidavits  upon  which  the  rule  was  issued  were  insufficient,  for  the 
reason  that  they  did  not  clearly  and  specifically  inform  plaintiffs  in 
error  as  to  the  offense  with  which  they  were  charged.    The  court  says : 

"We  do  not.  think  this  position  tenable.  (Jourts  of  chancery  hare  within 
themselves  full  power  and  authority  to  enforce  their  official  mandates  In  a 
summary  and  effective  manner.  To  say  otherwise  would  render  them  power- 
less and  inefficient  *  *  *  As  we  have  said,  the  court  had  Jurisdiction  of 
the  persons  and  tne  subject-matter  of  the  suit,  and  issued  the  injunction,  which 
was  not  only  binding  upon  the  persons  who  were  actual  parties  defendant  to 
the  bill,  but  was  also  binding  upon  all  parties  who  had  actual  knowledge  of 
the  contents  of  tne  writ  *  *  *  We  are  unable  to  see  how  it  can  be  suc- 
cessfully maintained  that  defendants  below  did  not  have  sufficient  notice  of 
the  charge  made  against  them  to  intelligently  prepare  their  defense,  if  they  had 
any.  They  were  not  entitled  to  a  specific  bill  of  particulars,  nor  was  it  neces- 
sary to  set  out  the  charges  with  the  same  particularity  that  would  be  required 
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in  an  indictment  It  bas  often  been  beld  tbat,  in  an  attacbment  proceeding 
for  contempt  alleged  to  bave  been  committed  out  of  tbe  presence  of  tbe  court, 
it  should  be  brought  to  the  attention  of  the  court  by  an  affidavit  setting  out 
the  particular  respects  in  which  the  injunction  is  alleged  to  have  been  vio- 
lated ;  but  that  was  sufficiently  done  in  this  case" — citing  4  Enc.  of  PL  &  Prac. 
776,  780;  People  v.  DIedrich,  141  111.  065,  30  N.  B.  1038;  Oster  v.  People^  192 
111.  473,  61  N.  E.  469,  56  L.  R.  A.  462. 

The  most  common,  and,  in  the  United  States,  the  almost  universal 
practice  in  this  (proceedings  for  contempt)  matter,  is  to  present  to 
the  court  an  affidavit  setting  forth  the  facts  and  circumstances  con- 
stituting the  alleged  contempt.  Rapalje  on  Contempt,  §  93.  The  af- 
fidavit may  be  made  on  information  and  belief.  Id.  §  94.  All  the  facts 
necessary  to  constitute  the  contempt  should  be  stated  in  the  affidavit. 
Id.  §  96.  While  it  is  generally  required  that  the  rule  should  be  based 
on  an  affidavit,  still  it  is  not  absolutely  essential.  It  is  only  neces- 
sary that  the  court  have  sufficient  evidence  upon  which  to  base  the 
issuance  of  the  rule.  Newport  v.  Newport  Light  Co.,  92  Ky.  449,  17 
S.  W.  455;  In  re  Daves,  81  N.  C.  72;  In  re  Deaton,  105  N.  C.  59,  11 
S.  E.  244 ;  State  v.  Frew,  24  W.  Va.  416,  49  Am.  Rep.  257.  It  would 
seem  to  be  a  very  narrow  construction  of  the  powers  of  the  court  to 
hold  that  the  mere  conclusion  of  the  petitioner  that  respondent  should 
be  held  for  the  violation  of  the  injunctional  order  as  a  party  to  the 
suit  would  tie  the  hands  of  the  court  in  punishing  a  willful  disregard- 
of  its  authority.  If,  as  intimated  in  the  Reese  Case,  supra,  there  is  a 
distinction  to  be  observed  in  the  terms  of  the  initial  proceedings  in  the 
several  kinds  of  contempt,  it  must  be  also  true  that  in  the  present  case 
the  form  of  the  moving  papers,  in  so  far  as  they  might  be  held  to 
suggest  the  one  course  rather  than  the  other,  are  surplusage,  and 
may  and  should  be  ignored  by  the  court.  The  petition  in  this  case 
is  unmistakable  in  its  language,  so  that  respondents  know  just  what 
they  had  to  face.  It  also  properly  advised  the  court  of  the  acts 
to  be  inquired  into,  and  is,  in  my  judgment,  a  sufficient  foundation  for 
the  present  proceeding.  Moreover,  if  respondent  should  be  found 
guilty  of  aiding  or  abetting,  or  confederating  or  acting  in  concert  with, 
the  named  defendants,  they  come  within  the  class  of  persons  named  in 
and  enjoined  by  the  injunctional  order,  and  are  therefore  violators 
thereof,  within  the  language  of  the  decisions.  They  are  in  effect  par- 
ties to  the  cause,  at  least  in  the  same  situation  as  a  named  party,  so 
far  as  concerns  a  violation  of  the  order,  when  they  are  informed  of 
the  injunction.  Sloan  v.  People,  116  111.  App.  64.  The  same  rule  is 
set  out  in  the  cases  above  cited  and  in  People  v.  Marr  (N.  Y.  Ct. 
App.  May  30,  1905)  74  N.  E.  431,  181  N.  Y.  463 ;  Anderson  v.  Indian- 
apolis Drop  Forging  Co.  (Ind.  App.,  Nov.  22,  1904)  72  N.  E.  277. 

It  was  contended  on  the  hearing  that  the  case  at  bar  was  a  criminal 
contempt,  if  any,  and  that  respondents  were  entitled  to  be  discharged 
pn  their  sworn  answers  denying  the  acts  charged  in  the  petition.  Such 
has  been  the  rule  at  common  law,  but  the  practice*  has  never  obtained 
in  equity.  As  far  back  as  Blackstone's  time  it  was  the  well-established 
rule  that  the  answer  of  a  respondent,  in  a  proceeding  for  contempt  in 
equity,  was  not  conclusive,  but  might  be  traversed.  2  Blackstone's 
Com.  287,  288.    In  chancery  the  answer  of  a  party  charged  with  con- 
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tempt  is  not  conclusivfe,  and  the  truth  of  the  answer  may  be  examined 
into  and  disproved.  Rapalje  on  Contempt,  §  120,  and  cases  cited.  In 
the  Matter  of  Debs  (C.  C.)  64  Fed.  738,  Judge  Woods  held,  citing 
a  large  number  of  authorities,  to  the  effect  that: 

"In  a  proceeding  for  contempt  In  equity,  a  sworn  answer,  however  full  and 
unequivocal,  is  not  conclusive." 

And  in  the  same  case  the  court  says,  in  answer  to  the  proposition 
that  in  such  proceeding  the  answer  of  a  stranger  to  the  suit  is  con- 
clusive ; 

"I  know  of  no  authority  and  perceive  no  reason  for  treating  the  answer  of  a 
stranger  to  the  bill  as  conclusive,  while'  the  answer  of  a  party  to  the  bill  is 
not  conclusive.'* 

In  the  Matter  of  Christensen  Engineering  Company,  194  U.  S.  458, 
24  Sup.  Ct.  729,  48  L.  Ed.  1072,  the  court,  speaking  by  Mr.  Chief 
Justice  Fuller,  says  of  Ex  parte  Debs  et  al.  that  in  that  proceeding 
there  was  nothing  of  a  remedial  or  compensatory  nature.  In  re  Savin, 
131  U.  S.  267,  9  Sup.  Ct.  699,  33  L.  Ed.  150,  was  a  case  wherein  Savin 
was  charged  with  contempt  in  attempting  to  deter  a  witness  from 
testifying.  He  was  found  guilty  of  contempt,  and  sentenced  to  jail. 
A  petition  for  a  writ  of  habeas  corpus  was  filed,  and  in  discussing  the 
case  Mr.  Justice  Harlan  says: 

"It  is,  however,  contended  that  the  proceedings  in  the  District  Court  were 
insufficient  to  give  that  court  jurisdiction  to  render  judgment.  This  conten- 
tion is  based  mainly  upon  the  refusal  of  the  court  to  require  service  of  inter- 
rogatories upon  the  appellant,  so  that,  in  answering  them,  he  could  purge 
himself  of  the  contempt  charged.  The  court  could  have  adopted  that  mode  of 
trying  the  question  of  contempt,  but  it  was  not  bound  to  do  so.  It  could,  in 
its  discretion,  adopt  such  mode  of  determining  that  question  as  it  deemed 
proper,  provided  due  regard  was  had  to  the  essential  rules  that  obtain  in  the 
trial  of  matters  of  contempt" 

Again,  in  the  case  of  United  States  v.  Anonymous,  21  Fed.  761,  a 
case  much  quoted  as  an  exhaustive  study  of  the  question,  Judge  Ham- 
mond says : 

"But  there  never  was  in  a  court  of  eqully,  as  at  law,  any  rule  that  the 
answer  of  the  respondent  to  interrogatories  should  be  taken  as  true  and  he  be 
discharged,  if  he  denied  the  contempt" 

This  was  a  criminal  contempt  proceeding,  and  the  court  declined  to 
treat  respondent's  answer  as  conclusive. 

The  present  proceeding,  while,  as  said  by  the  Supreme  Court  in 
the  Besette  Case,  it  comes  more  fully  within  the  punitive  than  the 
remedial  class,  is  entitled  in  the  main  cause.  It  is  heard  upon  a  rule 
issued  by  the  court  sitting  in  equity  in  that  cause.  As  above  set  out, 
it  has  been  uniformly  so  treated  by  the  federal  courts.  They  have  not 
indulged  in  nice  distinctions  which  can  serve  neither  court  nor  par- 
ties further  than  to  make  the  practice  in  such  cases  indefinite  and  un- 
certain. The  answers  of  respondents  herein  are  not  conclusive  upon 
the  court. 

There  remains  the  inquiry  as  to  whether  respondents  were  sufficient- 
ly advised  of  the  terms  of  the  injunctional  order,  and  whether,  having 
such  knowledge,  they  willfully  set  at  naught  and  defied  the  order 
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of  the  court.  It  was  shown  upon  the  hearing,  and  was  a  matter  of  com- 
mon knowledge  as  well  at  the  time,  that  complainant's  wagons  were 
placarded  with  printed  copies  of  the  order  upon  both  sides.  They  also 
bore  large  signs  notifying  all  persons  that  they  were  protected  by 
the  order.  The  daily  press  teemed  with  references  thereto.  Copies  of 
the  order  were  posted  in  public  places.  Indeed,  such  publicity  has  rare- 
ly been  given  similar  orders.  The  wagons  paraded  the  streets  under 
armed  guards.  This  of  itself  could  not  fail  to  direct  attention  to 
them.  It  is  incredible  that  any  person,  other  than  infants  and  idiots, 
could  fail  to  be  in  the  immediate  vicinity  of  complainant's  wagons 
without  knowing  of  the  injunctional  decree.  Of  all  the  parties  brought 
before  the  court  there  is  not  one  who  can  within  reason  be  said 
to  have  been  without  full  knowledge  of  the  fact  that,  if  he  committed 
the  acts  complained  of,  he  was  def3ring  the  order  of  the  court  and 
obstructing  the  course  of  justice.  The  decree  required  defendants 
to  desist  and  refrain  from  in  any  manner  interfering  with,  hindering, 
obstructing,  or  stopping  any  of  complainant's  business  in  the  mainten- 
ance and  operation  of  its  horses,  wagons,  and  teams,  and  from  inter- 
fering with,  or  obstructing  or  attempting  to  intimidate,  any  of  its 
agents  or  employes  in  the  transaction  of  its  business.  This  cause  is 
one  of  a  number  instituted  in  the  several  pending  suits  at  about  the 
same  time  for  the  purpose  of  punishing  the  several  alleged  wrong- 
doers. The  petition  in  this  case  asks  for  a  rule  against  24  persons, 
which  was  granted. 

There  are  so  many  persons  involved  in  this  and  the  other  suits 
that  it  seems  best  to  the  court,  at  this  time,  to  take  up  and  dispose 
of  that  one  which  at  the  hearing  seemed  to  be  the  most  flagrant 
in  character,  both  as  to  the  acts  alleged  and  the  person  of  the  alleged 
wrongdoer.  This  was  the  respondent  Daniel  Garrigan.  He  was  duly 
served  with  the  rule,  and  appeared  in  person  and  by  counsel  at  the 
hearing.  His  answer  sets  up  the  several  grounds  upon  which  want 
of  jurisdiction  in  the  court  for  the  purposes  of  this  hearing  is  based, 
and  traverses  all  and  singular  the  charges  made  against  him.  The 
affidavits  of  a  large  number  of  witnesses  were  read  on  each  side,  which, 
as  is  usual  in  such  controversies,  were  directly  contradictory  of  each 
other.  For  the  petitioner  it  was  in  substance  deposed  that  complain- 
ant's two  wagons  were  going  north  on  Michigan  avenue  from  Mon- 
roe street  to  280  Michigan  St.,  on  the  North  Side,  on  May  2,  1905 ;  that 
they  bore  in  a  conspicuous  manner  printed  copies  of  the  injunction  order 
of  the  court,  together  with  large  placards  calling  attention  to  the  order 
and  the  protection  thereby  afforded ;  that  it  was  impossible  for  any  one 
to  see  the  wagons  without  seeing  the  placards  and  order;  that  an  ex- 
cited crowd  or  mob  gathered  about  the  teams ;  that  threats  of  violence 
were  made,  and  stones  thrown  at  the  wagons,  teamsters  and  guards; 
that  respondent  Garrigan  was  among  tihe  most  active  of  Sie  ad- 
visers to  violence,  that  he  threw  stones  at  the  wagons,  teamsters,  and 
guards;  that  he  was  flitting  from  one  position  to  another,  dodging 
into  doorways  and  throwing  stones;  that  he  used  violent  and  incen- 
diary language;  that  he  violently  assaulted  one  of  the  colored  guards 
while  the  latter  was  in  care  of  or  charge  of  the  police;  and  that  all 
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this  time  he  was  dressed  in  the  uniform,  cap  and  all,  of  the  Chicago 
City  Fire  Department  These  charges  he  denies,  except  that  he  ad- 
mits having  been  there,  and  that  he  followed  the  wagons  over  the 
said  route.  His  witnesses,  including  several  police  officers,  either 
deny  that  he  committed  said  acts  or  that  they  saw  him  commit  the 
same.  In  such  irreconcilable  conflict  of  testimony  it  is  often  impossible 
to  get  a  clue  to  the  truth.  Such  a  clue,  however,  this  case  presents. 
The  witnesses  on  both  sides  are  mainly  partisans  of  one  side  or  the 
other.  This  is  not  true  of  the  witnesses  Dimmick  and  Evanson,  both 
employes  of  Spaulding  and  Merrick,  tobacco  merchants  at  271 
Michigan  street.  Both  of  these  witnesses  impressed  me  as  absolutely 
disinterested  and  thoroughly  reliable.  Their  evidence  directly  im- 
plicates Garrigan  in  the  unlawful  and  mob-like  transactions  of  that 
occasion.  Botfi  saw  him  strike  a  colored  guard  when  in  the  patrol 
wagon  and  unprotected.  This  was  denied  by  certain  police  officers, 
but  in  view  of  the  last-named  evidence  and  of  the  course  taken  by  the 
police  in  making  no  arrests  from  among  the  rioters,  and  other  cir- 
cumstances in  the  evidence,  I  deem  their  evidence  inconclusive. 

I  therefore  find  the  testimony  of  Garrigan  is  discredited.  All  things 
considered,  I  am  left  in  no  doubt  as  to  Garrigan's  action  in  the  case. 
He  willfully  attacked  and  interfered  with  complainant's  men,  teams, 
wagons,  and  business.  He  attempted,  by  violence  and  harangue,  to 
intimidate  complainant's  employes,  and  induce  them  not  to  continue 
in  complainant's  employment.  All  this  he  did  when  surrounded  by 
an  excited  mob.  He  called  the  men  names.  He  took  every  available 
means  of  demonstrating  his  sympathy  with  the  striking  teamsters 
and  defendants  to  the  suit,  and  his  hatred  of  the  men  who  had  taken 
their  places.  He  swept  aside  the  order  of  the  court  as  nothing,  and 
beyond  question  knew  just  what  he  was  doing.  The  basis  of  his 
motives  was  plainly  disclosed  in  his  conduct,  namely,  an  intense  de- 
sire to  punish  complainant  and  complainant's  servants  for  attempting 
to  transact  their  lawful  business  in  defiance  of  the  behest  of  the  striking 
employes  of  complainant.  He  is  a  man  of  intelligence.  He  must  have 
known  the  force  of  the  in  junctional  order.  What  he  did  was  plainly  done 
in  aiding  and  abetting  the  defendants  named  in  the  bill.  That  a  con- 
spiracy with  them  is  not  shown  counts  for  nothing.  Even  though  they 
had  been  discharged  under  the  rule,  he  could  still  be  held.  Sloan  v. 
People,  supra.  He  both  violated  the  injunction  and  obstructed  the 
process  of  the  court.  I  therefore  find  him  guilty,  and  order  that  he 
be  attached  for  contempt  of  court  in  so  doing,  and  that  he  be  con- 
fined in  the  county  jail  of  Du  Page  county,  111.,  located  at  Wheaton, 
for  the  term  of  three  months,  unless  sooner  discharged  by  due  process 
of  law.  The  cases  of  the  other  respondents  are  reserved  for  further 
order  of  the  court. 

Counsel  for  complainant  may  prepare  said  order  in  accordance 
herewith. 

141F.-4A 
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THE  VIOLETTA. 
(District  Court,  S.  D.  New  York.    November  8,  1906.) 

1.  OoixisioN— Tow  Dbiftino  against  Babge  Engaged  m  Anchoriivg— Ab  • 

BENCE  OF  Lookouts. 

A  barge  laden  with  coal,  which  had  been  cast  off  from  a  tow  off 
Weehawken,  and  was  attempting  to  anchor  at  or  near  the  limits  of  the 
anchorage  ground,  was  struck  and  sunk  by  one  of  three  mud  scows  In 
tow  of  a  tug  on  a  hawser,  which  had  Just  started  from  a  point  near 
by  bound  for  the  sea,  and  which,  while  the  tug  was  working  to  the  middle 
of  the  river,  drifted  down  upon  the  barge.  Neither  the  tug  nor  barge 
had  an  efficient  lookout,  and  neither  observed  the  other  in  time  to  avoid 
.  the  collision,  which  might  have  been  done  by  either  by  beginning,  in  time. 
Held,  that  the  absence  of  such  lookouts  was  the  proximate  cause  of  the 
collision,  and  that  both  tug  and  barge  were  in  fault. 

[Ed.  Note.— For  cases  in  point,  see  vol.  10,  Cent  Dig.  Collision,  §|  79, 
149.] 

2.  Same — Fault  of  Tug — ^Liabiutt  of  Tow. 

A  tow  which  Is  without  power  and  passively  In  control  of  a  tug,  and 
which  was  not  chargeable  with  any  negligence  contributing  to  a  collision 
between  it  and  another  vessel,  cannot  be  held  liable  with  the  tug  therefor, 
on  the  theory  that  the  entire  tow  constitutes  one  vessel. 

[Ed.  Note.— For  cases  in  point,  see  voL  10,  Cent  Dig.  Collision,  M 
72,  245.] 

In  Admiralty.    Suit  for  collision. 

Butler,  Notman  &  Mynderse,  for  libellants, 
Benedict  &  Benedict,  for  claimants. 

ADAMS,  District  Judge.  This  action  was  brought  by  Jesse  L. 
Eddy  and  others,  the  owners  of  the  barge  Thomas  L.  Parker,  to  re- 
cover the  damages  sustained  by  them  through  a  collision  between 
the  barge  and  one  or  more  of  three  mud  scows,  being  towed  by  the 
tug  Violetta  from  a  point  off  Weehawken,  New  Jersey,  and  bound  for 
sea^  The  Parker  loaded  with  coal,  was  towed  down  the  river  from 
Cornwall,  on  the  17th  day  of  December,  1902,  by  the  tug  Edwin 
H.  Meade  bound  for  Providence,  Rhode  Island.  She  reached  a  point 
off  Weehawken  the  18th  and  anchored  in  the  vicinity  of  the  Violetta's 
starting  place  while  the  Meade  went  to  deliver  the  other  vessels  in 
the  tow  in  New  York.  The  Violetta  made  up  a  tow  of  3  scows  tan- 
dem on  a  hawser  of  about  150  feet  in  length  and  in  proceeding  to  ob- 
tain a  desired  position  in  the  river  brought  one  of  the  scows  vio- 
lently in  contact  with  the  stem  of  the  Parker,  which,  in  a  few  minutes 
caused  her  to  sink  in  such  a  depth  of  water  that  she  was  completely 
submerged  and  large  damages,  said  to  be  about  $25,000,  resulted. 

The  Parker  was  a  3  masted  coal  barge  in  good  condition,  equipped 
with  steam  machinery  for  hauling  the  anchor  and  working  the  pump. 
She  was  186  feet  long  and  23  feet  wide,  manned  with  a  master,  an 
engineer  and  a  deck  hand.  At  Cornwall,  she  was  placed  in  the  hawser 
tier  of  the  Meade's  tow  on  the  starboard  side  and  had  several  lines 
running  to  three  boats  in  the  tow,  two  on  her  port  side  and  one  be- 
hind. When  the  vicinity  off  Weehawken  was  reached,  the  Meade 
cast  her  off,  with  instructions  to  anchor  until  she  should  call  for 
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her  a  little  later.  This  the  Parker  proceeded  to  do,  intending  to  put 
out  about  40  fathoms  but  the  tide  was  so  strong,  that  she  would  not 
hold  with  that  length  and  a  greater  scope,  about  60  fathoms,  was 
given  but  still  she  dragged  and  finally  all  of  her  chain,  76  fathoms, 
went  out,  when  she  held. 

One  of  the  questions  in  the  case,  is  where  she  brought  up.  The 
libellants  contend  that  she  was  still  on  anchorage  ground  while  the 
claimants  insist  that  she  went  entirely  below  the  southerly  limit  there- 
of and  is  not  entitled  to  any  rights  by  reason  of  being  on  anchorage 
ground.  A  great  deal  of  testimony  has  been  taken  upon  this  sub- 
ject. A  number  of  libellants'  witnesses  have  placed  the  collision 
within  anchorage  boundaries,  while  the  claimants  put  it  below.  It 
seems  that  the  Parker  cast  her  anchor  when  she  was  wholly  within 
the  limits  and  doubtless  if  it  had  held  when  the  compressor  was  put 
upon  the  chain  at  40  fathoms,  she  would  have  remained  there,  but  the 
dragging  carried  her  down  so  that  when  she  brought  up  and  held, 
she  was  probably  below  the  southern  limit  of  that  section  and  the 
collision  took  place  outside  of  the  anchorage  ground. 

The  Violetta's  account  of  the  affair  is  that  she  started  from  a  point 
about  1900  feet  above  the  collision.  She  intended  to  get  out  in  the 
channel  as  soon  as  practicable  and  at  first  took  a  course  of  N.  E. 
and  varied  it  to  N.  E.  by  E.  and  veered  around  to  S.  E.  under  a 
gradual  port  helm.  When  she  had  gone  part  of  the  distance,  moving 
out  from  shore  but  drifting  down  the  river  with  the  tide,  her  master 
at  the  wheel  saw  the  barge,  headed  towards  New  Jersey  and  sagging 
down  with  the  tide,  and  some  400  or  500  feet  below  him.  The  tug 
at  this  time  was  proceeding  at  full  speed.  The  master  saw  the  barge 
then  swing  to  her  anchor,  and  her  anchor  chain  straighten  up,  when 
he  headed  more  for  New  York  and  gave  another  b.ell  for  some  extra 
speed  which  had  been  kept  in  reserve;  he  then  saw  the  anchor  chain 
come  up  again  and  the  barge  head  more  to  the  northward ;  he  got  by 
with  the  tug  and  two  scows  and  the  third  scow  collided  with  the  bow 
of  the  barge.  The  tug  was  then  from  200  to  250  feet  across  the 
barge,  when  he  saw  the  starboard  corner  of  the  third  scow  strike  the 
starboard  bow  of  the  barge,  causing  a  parting  of  the  lines  between 
that  scow  and  the  others,  immediately  ahead,  and  the  swinging  around 
of  the  scow  adrift  on  the  port  side  of  the  barge. 

The  barge  contends  that  she  had  been  riding  at  anchor  some  25 
minutes  before  the  collision,  and  the  tug  that  the  collision  occurred 
while  the  barge  was  swinging  to  her  anchor.  It  is  probable  that 
about  the  time  the  barge  was  swung  out  of  the  tow  preparatory  to 
anchoring,  the  tug  had  made  up  her  tow  and  got  started  before  the 
Parker  held,  but  neither  saw  the  movements  of  the  other  until  a 
collision  was  imminent  and  it  was  too  late  to  avoid  it.  The  members 
of  the  crew  of  the  barge  were  fully  occupied  in  her  manoeuvres  and 
the  master  of  the  tug,  who  was  also  acting  as  lookout  in  the  absence 
of  a  person  charged  with  that  duty,  did  not  see  what  the  barge  was 
going  to  do,  nor  indeed  see  her  at  all  until  the  collision  was  im- 
minent. He  acknowledged  that  his  eyesight  was  not  very  good  and 
it  was  therefore  particularly  incumbent  upon  him  to  have  aid  in  such 
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respect.  Each  side  charges  the  other,  inter  alia,  with  the  absence  of 
a  good  lookout  and  the  evidence  sustains  the  allegations.  It  is 
shown  that  there  was  ample  time  while  the  Parker  was  getting  out 
her  anchor  and  swinging  to  it  for  the  Violetta  to  have  seen  what  she 
was  about  to  do,  especially  as  her  movements  would  have  shown  a 
vigilant  lookout  that  she  was  intending  to  anchor  and  the  necessity 
for  precautions  on  the  tug's  part  in  the  2  or  3  minutes  that  elapsed 
between  her  starting  and  the  collision^  which  could  easily  have  been 
avoided  by  a  continuance  of  the  course  which  the  tug  pursued  until 
she  changed  to  the  southward.  Likewise  there  was  abundant  op- 
portunity for  fhe  Parker  to  have  avoided  the  collision  by  refraining 
from  anchoring  for  a  short  time,  which  she  doubtless  would  have 
done,  if  she  had  seen  the  tug  and  tow  a  couple  of  minutes  sooner. 
This  lack  of  lookout  seems  to  have  been  the  proximate  cause  of  the 
collision  and  both  vessels  should  be  condemned  therefor. 

Another  question  is  whether  the  tow  or  any  part  of  it  should  be 
held  with  the  Violetta.  It  is  urged  by  the  libellants  that  the  whole 
tow  constituted  one  vessel  and  all  should  be  condemned.  Where 
proceedings  are  brought  in  rem,  resort  must  be  had  to  the  actions  of 
all  the  vessels  to  fix  the  faults  of  collision.  The  scows  here  were 
merely  passive  instruments  of  the  tug  and  not  implicated  in  the  fault 
found  against  her.  The  authorities  are  opposed  to  holding  the  tow 
in  such  a  case.  In  Sturgis  v.  Boyer  et  al.,  24  How.  110,  16  L.  Ed. 
591,  it  was  said  (page  124  of  24  How.,  16  L.  Ed.  691)  that  the  mere 
fact  that  one  vessel  strikes  and  damages  another  does  not,  of  itself, 
make  her  liable  for  the  injury,  but  the  collision  must,  in  some  degree, 
be  occasioned  by  her  fault.  In  discussing  the  question  of  the  liability 
of  a  tow  in  that  case,  it  was  said  (pages  121-123  of  24  How.,  16  L. 
Ed.  691): 

''Cases  arise,  undoubtedly,  when  both  the  tow  and  the  tug  are  Jointly 
liable  for  the  consequences  of  a  collision;  as  when  those  in  charge  of  the 
respective  vessels  Jointly  participate  in  their  control  and  management,  and 
the  master  or  crew  of  both  vessels  are  either  deficient  In  skill,  omit  to  take 
due  care,  or  are  guilty  of  negligence  in  their  navigation.  Other  cases  may 
well  be  imagined  when  the  tow  alone  would  be  responsible;  as  when  the 
tug  is  employed  by  the  master  or  owners  of  the  tow  as  the  mere  motive 
power  to  propel  their  vessels  from  one  point  to  another,  and  both  vessels 
are  exclusively  under  the  control,  direction,  and  management,  of  the  master 
and  crew  of  the  tow.  Fault  in  that  state  of  the  case  cannot  be  imputed 
to  the  tug,  provided  she  was  properly  equipped  and  seaworthy  for  the  busi- 
ness in  which  she  was  engaged ;  and  if  she  was  the  property  of  third  per- 
sons, her  owners  cannot  be  held  responsible  for  the  want  of  skill,  negligence, 
or  mismanagement  of  the  master  and  crew  of  the  other  vessel,  for  the  reason 
that  they  are  not  the  agents  of  the  owners  of  the  tug,  and  her  owners  in  the 
case  supposed  do  not  sustain  towards  those  Intrusted  with  the  navigation  of 
the  vessel  the  relation  of  the  principal.  But  whenever  the  tug,  under  the 
charge  of  her  own  master  and  crew,  and  in  the  usual  and  ordinary  course 
of  such  an  employment,  undertakes  to  transport  another  vessel,  which,  for 
the  time  being,  has  neither  her  master  nor  crew  on  board,  from  one  point 
to  another,  over  waters  where  such  accessory  motive  power  is  necessary  or 
usually  employed,  she  must  be  held  responsible  for  the  proper  navigation 
of  both  vessels;  and  third  persons  suffering  damage  through  the  fault  of 
those  In  charge  of  the  vessel  must,  under  such  circumstances,  look  to  the 
tug,  her  master  or  owners,  for  the  recompense  which  they  are  entitled  to 
claim  for  any  injuries  that  vessels  or  cargo  may  receive  by  such  means,    A» 
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suming  that  the  tag  is  a  suitable  vessel,  properly  manned  and  equipped  for 
the  undertaking,  so  that  no  degree  of  negligence  can  attach  to  the  owners 
of  the  tow,  on  the  ground  that  the  motive  power  employed  by  them  was  in 
an  unseaworthy  condition,  and  the  tow,  under  the  circumstances  supposed, 
is  no  more  responsible  for  the  consequences  of  a  collision  than  so  much 
freight;  and  it  is  not  perceived  that  it  can  maice  any  difference  in  that  be- 
half, that  a  part,  or  even  the  whole  of  the  officers  and  crew  of  the  tow  are 
on  .board,  provided  it  clearly  appears  that  the  tug  was  a  seaworthy  vessel, 
properly  manned  and  equipped  for  the  enterprise,  and  from  the  nature  of 
the  undertaking,  and  the  usual  course  of  conducting  it,  the  master  and 
crew  of  the  tow  were  not  expected  to  participate  in  the  navigation  of  the 
vessel,  and  were  not  guilty  of  any  negligence  or  omission  of  duty  by  re- 
fraining from  such  participation.  Vessels  engaged  in  commerce  are  held 
liable  for  damage  occasioned  by  collision,  on  account  of  the  complicity, 
direct  or  indirect,  of  their  owners,  or  the  negligence,  want  of  care,  or  skill. 
on  the  part  of  those  employed  in  their  navigation.  Owners  appoint  the 
master  and  employ  the  crew,  and  consequently  are  held  responsible  for 
their  conduct  in  the  management  of  the  vessel.  Whenever,  therefore,  i\ 
culpable  fault  is  conmiitted,  whereby  a  collision  ensues,  that  fault  is  imputed 
to  the  owners,  and  the  vessel  is  just  as  much  liable  for  the  consequences  as 
if  it  had  been  committed  by  the  owner  himself.  No  such  consequences  fol- 
low, however,  when  the  person  committing  the  fault  does  not,  in  fact,  or 
by  implication  of  law,  stand  in  the  relation  of  agent  to  the  owners.  Unles;* 
the  owner  and  the  person  or  persons  in  charge  of  the  vessel  in  some  wav 
sustain  towards  each  other  the  relation  of  principal  and  agent,  the  injured 
party  cannot  have  his  remedy  against  the  colliding  vessel.  By  employing 
a  tug  to  transport  their  vessel  from  one  point  to  another,  the  owners  of  the 
tow  do  not  necessarily  constitute  the  master  and  crew  of  the  tug  their  agents 
in  performing  the  service.  They  neither  appoint  the  master  of  the  tug,  or 
ship  the  crew ;  nor  can  they  displace  either  the  one  or  the  other.  Their 
contract  for  the  service,  even  though  it  was  negotiated  with  the  master,  In, 
in  legal  contemplation,  made  with  the  owners  of  the  vessel,  and  the  master 
of  the  tug,  notwithstanding  the  contract  was  negotiated  with  him,  continues 
to  be  the  agent  of  the  owners  of  his  own  vessel,  and  they  are  responsible  for 
his  acts  in  her  navigation.  Sproul  v.  Hemmingway,  14  Pick.  1  [25  Am.  Dec. 
850] ;  1  Pars.  Mar.  L.,  208.  The  Brig  James  Gray  v.  The  John  Frazer  et  al., 
21  How.  184  [16  L.  Ed.  106]." 

In  the  case  of  The  Doris  Eckhoff,  50  Fed.  134,  1  C.  C.  A.  494,  in 
this  circuit,  it  was  held  that  a  schooner  in  tow  of  a  tug  in  the  East 
River  was  not  partly  liable  for  a  fault  committed  by  the  towing  tug 
in  failing  to  navigate  in  the  middle  of  the  river,  as  required  by  state 
statute.  The  court  said  (pages  136,  137,  of  50  Fed.,  page  496  of  1 
C.  C.  A.) : 

"So  far  as  the  proper  navigation  of  the  tow  itself  Is  concerned,  the  law  is 
abundantly  settled  that  she  is  bound  to  follow  the  guidance  of  the  tug,  to 
keep  in  her  wake,  and  conform  to  her  directions.  The  Margaret,  94  U.  S. 
494.  24  L.  Ed.  146.  This  the  schooner  did.  The  district  Judge,  however,  held 
that  the  master  and  crew  of  the  schooner  were  participating  in  the  navi- 
gation, and  in  fault  for  not  controlling  the  movements  of  the  tug  to  the 
extent  of  requiring  her  to  proceed  in  mid-river,  either  by  ordering  her  to  do 
so,  or  by  endeavoring  to  swing  her  over  in  that  direction  by  altering  the 
helm  of  the  Flint  irrespective  of  the  heading  of  the  tug;  that  there  was  'at 
least  an  acquiescence  on  the  part  of  the  master  of  the  schooner  in  the  illegal 
course  taken  by  the  tug;'  and  that  as  he  was  present,  with  his  crew  on 
board,  steering  after  the  tug,  he  must  be  held  to  have  participated  in  the 
navigation  of  that  course.  We  do  not  find  that  thils  proposition  is  supported 
by  the  authorities.  The  tug  was,  in  fact,  under  the  command  and  direction 
of  her  own  master,  and  received  no  orders  or  direction  from  those  on  the 
Flint.  On  the  contrary,  those  on  the  tow  received  and  obeyed  orders  from 
the  tug.  We  are  unable  to  distinguish  this  case  from  that  of  The  John 
Fraser,  21  How.  184,  16  L.  Ed.  106.    In  that  case  the  Eraser  was  in  tow  of 
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the  stenmboat  General  Clinch,  which  navigated  with  her  •  Into  such  dan- 
gerous proximity  to  an  anchored  vessel  that  upon  casting  off  her  hawser 
tlie  Eraser  was  unable  to  avoid  collision.  Although  she  had  her  master  and 
crew  on  board,  and  was  attending  to  her  own  helm,  she  was  not  held  to  be 
participating  In  the  navigation.    The  court  said : 

'According  to  the  usage  of  trade  at  that  port,  she  engaged  a  steamt>oat, 
well  acquainted  with  the  harbor  and  its  usages,  to  bring  her  In.  ♦  ♦  ♦ 
The  General  Clinch  was  ♦  ♦  ♦  under  the  command  and  direction  of  her 
own  pilot.  ♦  ♦  ♦  She  could  select  her  own  course  and  her  own  rate  of 
speed,  •  ♦  ♦  When  fastened  to  the  hawser,  and  in  tow,  the  Fraser  was 
controlled  entirely  by  the  steam  tug,  both  as  to  her  course  and  speed. 
Tlie  steamboat  was  not  subject  to  the  orders  of  the  commander  of  the  John 
Fraser,  but  was  altogether  under  the  direction  and  control  of  her  own  com- 
lunnder.  ♦  ♦  ♦  The  Fraser  could  do  nothing  more  than  watch  the  mo- 
tions of  the  steamboat,  and  use  her  own  rudder,  so  as  to  keep  as  nearly  as 
might  be  in  the  wake  of  the  tug  to  which  she  was  attached.' 

— And  held  that  the  collision  was  not  caused  by  any  fault  or  negligence 
on  the  part  of  the  Fraser,  and  that  she  was  not  answerable  for  the  conse- 
quences of  the  Improper  navigation  of  the  Clinch.  We  do  not  find  any  quali- 
fication of  the  rule  laid  down  in  this  case  in  any  subsequent  decision." 

There  is  no  suggestion  here  that  the  navigation  of  the  Parker 
after  she  was  cast  off  by  the  Meade,  was  in  any  way  the  result  of 
negligence  on  the  part  of  the  latter  as  in  The  John  Fraser,  21  How. 
184,  16  L.  Ed.  106,  and  she  must  be  held  to  have  been  a  participant 
in  the  negligence  which  produced  the  loss. 

There  will  be  a  decree  for  the  libellants  for  half  damages  against 
the  Violetta,  with  an  order  of  reference.  The  libel  as  to  the  tow  will 
be  dismissed. 


ALLEN  v.  LUKE  et  aL 

(Circuit  Court,  D.  Massachusetts.    January  8, 1906.) 

No.  2,135. 

1.  Equity — ^Pubadino — Multtfabioubness. 

A  bill  filed  by  the  receiver  of  a  bank  against  a  number  of  the  directors 
to  recover  money  of  the  bank  alleged  to  have  been  lost  through  defend- 
ants' misconduct  is  not  bad  for  multifariousness,  where  the  matters  al- 
leged are  such  as  can  most  conveniently  be  tried  in  a  single  suit 

[Ed.  Note. — For  cases  in  point,  see  vol.  19,  Cent  Dig.  Equity,  SS  371, 
372,  377-379.] 

2.  Banks   and  Banking — Suit  against  Dibectobs — Receives  ov   National 

Bank. 

A  receiver  of  a  national  bank  may  maintain  a  suit  against  the  directors 
in  behalf  of  creditors  and  stockholders  to  recover  sums  alleged  to  have 
been  lost  to  the  bank  through  the  misconduct  or  negligence  of  defendants, 
and  it  is  not  a  necessary  condition  precedent  that  violations  of  the  bank- 
ing act  should  have  been  previously  adjudged  in  a  suit  brought  by  th« 
comptroller. 

8.  Same — Pixading — Cebtaintt  or  Bill. 

In  such  a  suit,  it  is  not  necessary  that  the  bill  allege  the  exact  amount 
of  the  loss  arising  from  each  transaction  set  out  where  it  is  not  yet 
known;  but  it  should  set  out  with  particularity  the  acts  of  defendants 
relied  on  to  constitute  negligence  or  misconduct,  and  the  details  of  the 
several  transactions  should  be  given  with  such  fulness  as  can  be  done  by 
complainant 
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4.  Abatement  AND  Revival — Action  against  Bank  Dibectob — Subvival. 

A  cause*  of  action  against  a  director  of  a  national  bank  to  recover  for 
money  lost  to  the  bank  through  his  negligence  or  misconduct  survives 
against  his  executors. 

In  Equity. 

Frank  D.  Allen  and  Walter  L.  Van  Kleeck,  for  complainant 

Richard  D.  Ware,  for  Mason. 

Ropes,  Gray  &  Gorham,  for  defendants  Porter  &  Luke. 

Tower,  Talbot,  Hiler  &  Pillsbury,  for  defendants  Weeks  and  others. 

Boyd  B.  Jones,  for  defendant  Loring. 

Herbert  L.  Harding,  for  defendant  Richardson. 

Horace  G.  Allen,  for  defendant  Allen. 

LOWELL,  Circuit  Judge.  This  is  a  bill  in  equity,  brought  by  the 
receiver  of  an  insolvent  national  bank  against  certain  of  its  former 
directors  to  recover,  in  behalf  of  creditors  and  stockholders,  money 
lost  by  the  bank  through  the  alleged  misconduct  of  the  defendants. 

The  defendants  have  demurred  to  the  bill  on  several  grounds,  viz. : 

(1)  For  multifariousness.  It  is  not  possible  to  state  with  precision 
a  test  of  multifariousness  universally  applicable.  The  court  is  of 
opinion  that  the  trial  and  decision  of  the  matters  herein  presented 
concerning  all  these  defendants  can  most  conveniently  be  had  in  one 
proceeding,  and  that  this  may  be  done  without  injustice  to  anybody. 
As  no  case  has  been  cited  which  holds  a  bill  like  this  to  be  multi- 
farious, the  court  is  left  free  to  follow  the  rule  of  convenience. 

(2)  That  the  Comptroller  of  the  Currency  alone  is  entitled  to  sue. 
This  contention  is  contrary  to  a  practice  so  general  that  a  judgment  of 
a  court  of  appeal  is  required  to  overthrow  it. 

(3)  That  the  cause  of  action  is  barred  by  the  statute  of  limita- 
tions (Mass.  Rev.  Laws,  c  202,  §  5).  The  bill  sets  up  the  defendant's 
liability  at  common  law,  as  well  as  under  the  banking  act.  That  the 
statute  of  Massachusetts  referred  to  does  not  affect  common-law 
liability  is  admitted. 

(4)  That  the  directors  cannot  be  held  to  answer  in  this  proceeding 
until  suit  has  been  brought  by  the  Comptroller,  and  violations  of  the 
banking  act  have  been  determined  and  adjudged.  This  contention 
is  opposed  to  the  unbroken  practice,  and  that  practice  will  be  followed 
until  it  has  been  changed  by  a  court  of  appeal. 

(5)  That  the  bill  is  uncertain.  It  was  argued  that  the  bill  is  un- 
certain in  several  respects: 

(a)  That  there  is  no  sufficient  allegation  of  loss  arising  to  the  bank 
as  the  Result  of  any  particular  transaction  complained  of.  For  example, 
regarding  the  Mason  &  Hamlin  loan,  the  bill  alleges  "there  will  be 
a  probable  loss  on  this  indebtedness  of  Mason  &  Hamlin  Company 
of  not  less  than  $30,000."  The  complainant  may  be  altogether  unable 
to  state  the  precise  amount  of  the  loss.  The  transaction  may  not  yet 
be  closed,  and  the  allegation  of  the  bill,  though  open  to  criticism  in 
form,  seems  substantially  sufficient.  If  he  think  fit,  the  complainant 
may  amend  the  above  allegation  by  substituting  some  phrase  like  this : 
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'*Tbere  will  be  a  large  loss  on  this  Indebtedness,  the  precise  amonnt  of 
which  cannot  yet  be  ascertained  by  your  complainant,  but,  according  to  his 
best  estimate,  will  be  not  less  than  9^0,000/* 

The  bill  further  alleges  that  the  bank  is  insolvent.  From  its  insol- 
vency the  creditors  must  suffer  loss.  Though  a  recovery  in  this  suit 
may  restore  solvency  to  the  bank,  and  a  surplus  for  the  stockholders, 
yet  the  bill  is  not  demurrable  on  that  ground.  To  the  varying  rights 
of  creditors,  stockholders,  and  the  present  defendants,  a  court  of  equity 
can  always  do  justice  by  orders  made  in  the  cause  from  time  to  time. 

(b)  That  many  of  the  transactions  complained  of,  involving  a  num- 
ber of  loans  and  payments,  are  not  sufficiently  set  out  as  to  their  dates 
and  amounts.  In  this  respect  the  bill  seems  demurrable  under  the  de- 
cision of  this  court  iij  Price  v.  Coleman  (C.  C.)  21  Fed.  357.  If  the 
complainant  wishes  to  rely  upon  these  matters  he  must  amend  by  in- 
serting transcripts  of  the  accounts,  or  the  like  itemized  statements,  as 
was  done  in  Stephens  v.  Overstolz  (C.  C.)  43  Fed.  771. 

(c)  That  the  bill  does  not  set  out  with  sufficient  particularity  the 
acts  relied  on  to  charge  the  several  defendants.  As  to  most  of  the 
transactions  complained  of,  the  bill  alleges  loss  to  the  bank  through 
the  defendants'  negligence  and  misconduct;  but  the  nature  of  that 
misconduct  is  not  set  out.  As  it  stands,  the  bill  seems  to  me  quite 
as  objectionable  in  this  respect  as  was  the  bill  held  demurrable  by 
Judge  Colt  in  Price  v.  Coleman. 

Our  judicial  practice  is  sometimes  complained  of  for  depriving  of 
his  remedy  a  party  who  has  good  cause  of  action,  but  has  failed  to 
state  that  cause  with  precision.  The  complaint  has  some  foundation. 
Decisions  which  have  acquired  authority,  and  which  cannot  now  be  light- 
ly disregarded,  may  require  a  particularity  of  allegation  greater  than  that 
which  IS  sufficient  to  inform  the  defendant  of  the  charge  brought 
against  him.  In  the  case  at  bar,  the  information  given  by  the  bill 
regarding  the  transactions  of  the  bank  with  Mason  &  Hamlin,  Mitchell, 
Coburn,  Damon,  and  others,  may  in  fact  be  sufficient  to  inform 
the  defendants  of  the  pecuniary  nature  of  the  transactions  complained 
of.  Perhaps  the  defendants  would  suffer  no  substantial  harm  if  they 
were  compelled  to  obtain  more  specific  pecuniary  information  by  show- 
ing, in  an  application  for  particulars,  that  these  were  needed  in  order 
to  prepare  their  defense.  As  the  complainant,  however,  can  easily 
meet  the  requirements  of  the  decided  cases  by  adding  to  the  bill  a 
transcript  of  the  several  accounts  in  question,  no  harm  is  done  him 
by  requiring  him  to  amend  accordingly.  To  require  him  to  particu- 
larize the  nature  of  the  defendants'  negligence  upon  which  he  relies, 
is  a  more  serious  matter.  This  particularization,  however,  is  required 
by  substantial  justice,  as  well  as  by  precedent.  The  complainant  be- 
lieves that  the  bank  has  suffered  loss  through  the  negligence  and  mis- 
conduct of  the  defendants,  its  directors,  and  so  believing,  has  brought 
suit  against  them.  But  in  order  that  the  defendants  may  prepare 
their  defense,  in  order  that  they  may  by  demurrer  raise  questions  of 
law  without  the  expense  of  a  trial  of  the  facts,  they  are  entitled  to 
know  the  kind  of  alleged  negligence  upon  which  the  complainant  will 
rely.    It  is  not  sufficient  that  A.,  thinking  he  has  a  grievance  against 
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B.,  should  state  merely  that  he  has  a  grievance,  and  leave  its  nature 
to  appear  at  the  trial.  Justice  to  the  defendant  and  an  economical 
ordering  of  judicial  procedure  require  something  more.  Actionable 
negligence  is  not  a  habit  of  mind,  but  action  or  inaction  contrary  to 
the  practice  of  reasonable  men  under  the  circumstances.  The  com- 
plainant must  specify  the  action  or  inaction  relied  on.  Here,  for  ex- 
ample, does  he  rely  upon  the  failure  of  a  given  defendant  to  attend 
a  particular  meeting  of  the  board  of  directors,  or  upon  his  joining 
in  a  particular  vote  which  due  care  would  have  shown  him  to  be  im- 
proper, or  upon  specific  intentional  misconduct?  These,  or  other 
kinds  of  action  and  inaction  may  be  the  concrete  facts  which  the  com- 
plainant has  in  mind  when  he  charges  negligence.  The  defendants 
are  entitled  to  a  concrete  statement.  Take,  for  example,  the  allega- 
tion in  paragraph  32  of  the  bill,  that  the  defendants  "suffered  and 
permitted  the  said  (false)  reports  to  be  placed  on  file  in  the  depart- 
ment of  the  Comptroller  of  the  Currency."  As  to  any  particular  de- 
fendant, what  is  the  concrete  misfeasance  or  nonfeasance  upon  which 
the  complainant  relies?  Each  defendant  is  entitled  to  know,  as  to 
himself  in  particular,  what  the  complainant  means  by  the  words  "suf- 
fered and  permitted,"  for  this  reason,  if  for  no  other,  that  he  may 
question  by  demurrer  if  the  action  or  inaction  complained  of  is  ground 
for  his  liability  under  the  decisions  in  Briggs  v.  Spaulding,  141  U.  S. 
142,  11  Sup.  Ct.  924,  35  L.  Ed.  662,  and  like  cases.  Most  of  the  in- 
stances specified  in  the  bill  are  the  acts  of  the  corporation,  some  appear 
to  be  acts  of  the  board  of  directors.  These  acts,  as  such,  do  not  ren- 
der any  defendant  liable,  but  only  the  act  or  omission  of  that  indi- 
vidual defendant,  by  which  improper  corporate  acts  have  been  caused 
or  permitted.  The  individual  act,  as  well  as  the  corporate,  must  be  set 
out,  and  therefore  these  allegations  of  the  defendants'  misconduct  are 
held  to  be  insufficient. 

The  allegations  of  paragraph  17  "that  the  said  directors  utterly 
failed  and  neglected  to  perform  their  aforesaid  official  duties,  and  each 
and  every  of  them,  and  that  for  a  considerable  period  of  time  prior  to 
said  November  13,  1902,  as  hereinbefore  and  hereinafter  set  forth, 
failed  to  give  any  adequate  attention  to  the  affairs  of  said  bank,  and 
allowed  the  said  bank  to  be  improvidently  and  recklessly  managed," 
and  that  the  defendants  "wholly  failed  and  neglected  to  make  personal 
examinations  into  the  conduct  and  management  of  its  affairs,  and 
into  the  condition  of  its  accounts,"  are  too  general,  especially  as  they 
are  unrelated  to  any  particular  occasion  of  damage.  It  is  possible  that 
language  might  be  pieced  together  from  different  paragraphs  of  this 
necessarily  voluminous  bill,  which  would  sufficiently  allege  actionable 
wrong  done  by  some  defendant.  This  has  not  been  pointed  out,  and, 
in  any  case,  I  hold  that  the  bill  must  be  considerably  amended  before 
it  will  sufficiently  present  the  issues,  which  the  complainant  obviously 
wishes  to  raise. 

The  executors  of  a  deceased  director,  who  have  been  made  defend- 
ants, demur  upon  the  ground  that  tlie  cause  of  action  does  not  survive 
the  death  of  their  testator.  The  contrary  is  settled  for  this  court  by 
Boyd  V.  Schneider,  131  Fed.  223,  65  C.  C.  A.  209. 

Demurrer  sustained.    Complainant  has  30  days  to  amend  his  bill. 
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JONES  V.  GOULD  et  aL 
(Circuit  Court,  S.  D.  Ohio,  E.  D.    October  26,  1905.) 

1.  CouBTs — ^United  States  Coubts — Local  Suits. 

The  stock  of  a  corporation  organized  under  the  laws  of  a  state  has  Its 
situs  in  such  state,  and  is  properly  within  a  federal  judicial  district  in 
the  state,  within  the  meaning  of  Act  March  8,  1875,  c  137,  §  8,  18  Stat 
472  [U.  S.  Comp.  St  1901,  p.  513],  providing  for  suits  to  enforce  liens,  eta 

2.  Same. 

A  6ult  must  really  be  one  in  rem,  directed  primarily  against  specific 
property  within  the  district  for  the  purpose  of  enforcing  a  legal  or  equit- 
able lien  upon  or  claim  to  such  property,  or  of  removing  an  incumbrance  or 
Hen  or  cloud  upon  the  title  to  such  property,  to  come  within  the  intent 
and  meaning  of  Judiciary  Act  March  8,  1875,  c.  137,  $  8, 18  Stat  472  [U.  S. 
Comp.  St  1901,  p.  513],  authorizing  the  bringing  in  of  nonresident  de- 
fendants by  an  order;  and,  if  to  enforce  a  lien,  such  lien  must  be  one 
existing  when  the  suit  is  brought,  and  not  one  sought  to  be  created  thereby. 

8.  Same. 

a  subscriber  to  a  syndicate  fund,  which  was  placed  absolutely  In  the 
hands  of  managers  to  be  Invested  in  certain  coal  lands  and  railroad  prop- 
erty and  in  constructing  connecting  lines,  the  property  to  be  then  sold 
and  the  proceeds  divided  or  capitalized,  and  the  stock  distributed  among 
the  subscribers,  has  no  lien  upon  or  claim  to  the  specific  property  so  pur- 
chased by  the  managers  which  will  give  a  Circuit  Court  of  the  United 
States  jurisdiction  of  a  suit  in  rem  against  it,  under  Act  March  8,  1875, 
c  137,  §  8,  18  Stat  472  [U.  S.  Comp.  St  1901,  p.  513],  where  neither  com- 
plainant nor  defendants  are  residents  of  the  district 

In  Equity.    On  motion  to  quash  service. 

RICHARDS,  Circuit  Judge  (orally).  This  case  is  submitted  to  me 
upon  a  motion  to  quash  the  service  of  a  restraining  order  made  upon 
the  defendants,  Gould,  Ramsey,  Guy,  and  Blair.  I  had  expected  to 
put  in  writing  my  conclusions,  but  an  examination  of  the  authorities 
has  occupied  the  limited  time  at  my  disposal  and  precluded  this.  I 
may  hereafter  prepare  a  short  opinion.  At  present  I  shall  content 
myself  with  stating  the  general  results  reached. 

Upon  the  filing  of  the  bill,  I  set  the  case  for  hearing  upon  the 
motion  to  appoint  a  receiver,  and  upon  application  of  the  complainant 
restrained  the  defendants,  until  the  further  order  of  the  court,  from 
selling,  contracting  to  sell,  transferring,  or  parting  with  the  possession 
of  any  of  the  properties  of  the  Little  Kanawha  Syndicate,  so  called, 
as  described  in  the  bill.  I  also  directed  that  notice  of  this  order,  with 
a  copy  of  the  bill,  be  served  personally  upon  the  said  defendants. 
Service  of  this  order  was  made,  and  the  defendants,  making  a  special 
appearance  for  the  purpose,  have  filed  motions  to  quash  the  service, 
made  outside  of  this  state  and  district,  on  the  ground  that  in  each  in- 
stance (1)  the  defendant  is  an  inhabitant  and  citizen  of  some  state^ 
other  than  Ohio;  (2)  it  appears  upon  the  face  of  the  bill  that  the  relief 
sought  is  of  such  a  nature  tliat  the  defendant  cannot  lawfully  be 
called  upon  to  defend  against  the  same  in  this  district;  and  (3)  the 
court  is  without  jurisdiction  to  proceed  against  the  defendant. 

It  is  contended,  in  the  first  place,  that  by  the  filing  of  these  motions 
each  of  the  defendants  entered  his  appearance  generally  and  is  now  in 
court     The  rule  is,  of  course,  well  settled  that  where  a  defendant 
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appears  by  motion  to  object  to  the  jurisdiction  of  the  court  over  his 
person,  and  at  the  same  time  asks  that  the  cause  be  dismissed  because 
the  court  has  no  jurisdiction  of  the  subject-matter  of  the  action,  this 
constitutes  a  voluntary  appearance.  Elliott  v.  Lawhead,  43  Ohio  St. 
171,  1  N.  E.  677;  Fitzgerald  v.  Fitzgerald,  137  U.  S.  98,  106,  11  Sup. 
Ct.  36,  34  L.  Ed.  608.  It  may  be  conceded  that  the  wording  of  the 
third  clause  gives  color  to  the  claim  of  the  plaintiff;  but  I  think  a 
careful  reading  of  the  motion  clears  this  up,  and  evinces  that  the 
point  intended  to  be  made  is  that  the  court  had  not  acquired,  and 
could  not  acquire,  jurisdiction  of  the  person  of  the  defendant.  The 
statement  in  the  third  clause  that  the  court  is  without  jurisdiction  to 
proceed  against  him,  evidently  refers  to  the  claim  that  the  court  has 
not  obtained  and  cannot  obtain  jurisdiction  of  his  person. 

Proceeding  to  a  consideration  of  the  merits  of  the  motion:  While 
the  first  section  of  Act  March  3,  1876,  c.  137,  18  Stat.  470,  as 
amended  in  1888  (Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat.  433  [U. 
S.  Comp.  St.  1901,  p.  508] ),  provides  that  "no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  but  where  the  jurisdiction  is  founded  only  upon  the  fact 
that  the  action  is  between  citizens  of  different  states,  suit  shall  be 
brought  only  within  the  district  of  the  residence  of  either  the  plain- 
tiff or  defendant,"  and  while  clearly  the  institution  of  this  suit  is  not 
in  compliance  with  these  provisions,  for  neither  the  plaintiff  nor  any 
of  the  defendants  are  residents  of  this  district,  it  is  contended  that 
jurisdiction  may  be  sustained,  and  all  the  defendants  ultimately  be 
brought  in,  under  section  8  of  the  same  act  (18  Stat.  472  [U.  S.  Comp. 
St.  1901,  p.  613]),  which  provides  "that  when  in  any  suit  commenced 
in  any  Circuit  Court  of  the  United  States  to  enforce  any  legal  or  equit- 
able lien,  or  claim  to,  or  to  remove  any  incumbrance  or  lien  or  cloud 
upon  the  title  of  real  or  personal  property  within  the  district  where  such 
suit  is  brought,  one  or  more  of  the  defendants  therein  shall  not  be 
an  inhabitant  of,  or  found  within  the  said  district,  or  shall  not  volun- 
tarily appear  thereto,  it  shall  be  lawful  for  the  court  to  make  an 
order"  directing  special  service  by  publication  or  otherwise. 

The  contention  of  the  plaintiff,  briefly  stated,  is  that  this  is  a  suit  to 
enforce  a  trust  in  certain  property,  real  or  personal,  which  was  pur- 
chased in  part  with  moneys  subscribed  by  him,  and  is  now  held  by  the 
syndicate  managers,  Gould,  Ramsey  &  Guy,  upon  certain  trusts  de- 
fined in  what  is  known  as  the  syndicate  agreement ;  that  a  part  of  this 
property,  namely,  the  stock  of  two  railroad  companies  organized  in 
Ohio,  has  a  situs  within  this  district,  and  because  of  this  fact,  the  suit 
may  be  regarded  as  one  to  enforce  a  legal  or  equitable  claim  to  such 
property,  of  which  the  court  has  jurisdiction  under  section  8,  with  au- 
thority to  bring  the  nonresident  defendants  in  by  publication. 

I  am  satisfied  from  the  authorities  cited  that  the  stock  referred  to  has 
its  situs  within  this  district.  These  Ohio  railroad  corporations  are 
inhabitants,  citizens  of  Ohio,  and  their  stocks  have  their  situs  here. 
Jellenik  v.  Huron  Copper  Co.,  177  U.  S.  1,  20  Sup.  Ct.  659,  44  L.  Ed. 
647. 

But,  as   I  sufficiently  indicated   during  the  course  of  the  argu- 
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ment,  the  serious  question,  it  seems  to  me,  is  whether  this  is  a  suit 
"to  enforce  a  legal  or  equitable  lien  upon  or  claim  to"  this  railroad 
stock,  which  is  the  only  property  within  the  district.  Of  course,  the 
general  rule  is  well  known  that  the  authority  of  a  court  is  limited 
to  persons  and  property  within  its  territorial  jurisdiction.  Where 
an  action  is  in  personam,  the  defendant  must  be  served  or  his  ap- 
pearance secured;  if  in  rem,  judgment  only  operates  upon  the  property 
within  the  district.  Upon  examination  of  such  authorities  as  I  have 
been  able  to  make  and  a  consideration  of  the  phraseology  of  the 
section,  I  have  reached  the  conclusion  that  to  come  within  its  intent 
and  meaning,  the  suit  must  really  be  one  in  rem,  directed  primarily 
against  specific  property  for  the  purpose  of  enforcing  a  legal  or 
equitable  lien  upon  or  claim  to  such  property,  or  of  removing  an  in- 
cumbrance, or  lien,  or  cloud  upon  the  title  to  such  property.  All 
the  cases  cited  have  been  cases  of  this  kind,  cases  strictly  in  rem,. 
and  I  have  not  found  one  in  which  jurisdiction  is  sustained  under 
section  8,  that  was  not  directed  primarily  against  property  located 
witliin  the  district. 

There  are  several  cases  where  the  court  has  refused  to  take  juris- 
diction of  an  action  to  subject  the  property  of  the  defendant  ultimately 
to  the  payment  of  his  debts,  although  part  of  the  property  was  within 
the  district.  Thus  in  the  case  of  Shainwald  v.  Lewis  (D.  C.)  5 
Fed.  510,  Judge  Hillyer  said  respecting  section  738  (page  516)  : 

"In  my  Judgment  this  section  was  only  intended  to  reach  those  fraits  in 
equity  in  which  it  was  sought  to  enforce  some  pre-existing  iien  or  claim,  legal 
or  equitable,  upon  or  to  some  specific  property,  real  or  personal,  and  not 
cases  in  which  it  is  sought  to  reach  and  appropriate  the  general  property 
of  a  tlefendant  to  the  payment  of  his  debts.  By  the  words  'legal  or  equitable 
lien  or  claim  against  real  or  personal  property,'  Congress  intended  to  reach 
every  case  in  which  there  should  be  any  sort  of  charge  upon  a  specific  piece  of 
property,  capable  of  being  enforced  by  a  court  of  equity." 

And  in  Dormitzer  v.  Illinois,  etc..  Bridge  Co.  (C.  C.)  6  Fed.  217, 
Judge  Lowell  declined  to  entertain  jurisdiction  of  a  suit  to  attach  the 
property  of  a  nonresident  defendant,  saying  (page  218) : 

"A  recent  statute  gives  these  courts  jurisdiction  to  enforce  a  lien  upon  or 
claim  to,  or  remove  an  encumbrance,  or  lien,  or  cloud  upon  the  title  to,  real 
or  personal  property  within  the  district,  though  the  defendants  or  some  of 
them,  may  not  be  either  inhabitants  thereof  or  found  therein,  first  giving  no- 
tice to  the  absent  defendants.  But  this  means  a  lien  or  title  existing  anterior 
to  the  suit,  and  not  one  caused  by  the  institution  of  the  suit  itself." 

I  have  not  been  able  to  find  that  these  cases  have  been  qualified  or 
overruled. 

This  suit  might  indirectly  and  ultimately  affect  property  in  Ohio, 
but  not  necessarily.  The  plaintiflF,  as  a  syndicate  subscriber,  has  na 
lien  on,  or  claim  to  this  property.  He  did  subscribe  certain  money,^ 
some  $70,000,  to  the  syndicate  fund.  This  fund  was  placed  absolutely 
in  the  possession  and  control  of  the  syndicate  managers;  tlie  title 
passed  to  them;  they  were  to  purchase  with  it  certain  coal  and  rail- 
road properties,  which  were  to  be  connected  by  lines  to  be  constructed 
by  the  syndicate,  and  after  this  was  done,  the  properties  were  either  to- 
be  sold  and  the  profits,  if  there  were  any,  divided  among  the  subscrib- 
ers, or  the  property  was  to  be  capitalized  and  tbe  stock  distributed 
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among  the  subscribers.  The  managers  were  to  receive  for  their  serv- 
ices a  certain  per  cent,  of  the  funds  subscribed.  The  fullest  discretion 
was  vested  in  them,  both  as  to  the  time  of  existence  of  the  syndicate, 
and  their  conduct  under  the  agreement.  This  subscriber  brings  this 
suit  not  because  he  is  a  creditor  of  the  syndicate  managers,  not  be- 
cause he  has  a  claim  against  them,  and  thus,  in  a  certain  sense,  a  claim 
against  the  syndicate  property,  but  because  he  contributed  to  the  fund 
in  their  possession  and  control.  He  has  no  title  to  or  interest  in  the 
fund.  He  may  have  an  ultimate  interest  in  the  profits  of  the  deal,  if 
it  turns  out  ultimately  that  there  are  any.  What  he  wants  now  is 
to  control  the  S3mdicate  managers,  or  have  the  court  control  them. 
This  appears  from  the  wording  of  the  temporary  restraining  order. 
He  wants  the  court  to  appoint  a  receiver  to  take  over  the  syndicate 
property,  and  administer  it,  and  call  upon  the  syndicate  managers  to 
account  for  what  they  have  done. 

Now,  this  does  not  seem  to  me  so  much  a  suit  against  the  property, 
because  of  some  lien  or  claim  to  it,  as  a  suit  against  the  syndicate 
managers,  because  they  are  not  doing  their  duty  under  the  syndicate 
agreement.  It  appears  to  me  that  it  is  the  syndicate  managers,  and 
not  the  syndicate  property,  that  the  plaintiff  is  after.  I  think  it 
would  be  manifestly  unjust  and  unfair  not  only  to  the  managers  them- 
selves who  have  direct  interests  under  the  syndicate  agreement,  but 
to  the  69/70  of  the  subscribers  to  the  fund  who  are  not  represented 
here,  for  the  court  to  take  jurisdiction  and  assume  to  grant  the  relief 
asked  for  in  the  absence  and  without  the  appearance  of  the  syndicate 
managers.  In  my  opinion,  they  are  necessary  and  indispensable 
parties,  and  as  they  have  not  been  brought  in,  and  can  not  be  brought 
in,  I  think  the  case  is  one  of  which  I  ought  not  further  to  entertain 
jurisdiction. 

I  sustain  the  motion  to  quash  service  and  upon  my  own  motion 
proceeding  to  pass  upon  questions  of  jurisdiction,  I  abrogate  the 
temporary  restraining  order,  decline  to  appoint  a  receiver,  and  dis- 
miss the  suit  for  want  of  jurisdiction. 


THE  MATTIB. 

(District  Court,  S.  D.  New  York.    November  22,  1005.) 

OoixisioN— Tuos  WITH  Tows  Meeting— NsoLiOENT  Towage. 

A  coUision  at  tbe  mouth  of  Harlem  river  between  the  laat  one  of  three 
scows,  in  tow  of  the  tug  Mattie  on  a  line  passing  down  the  river,  and  a 
car  afloat  in  tow  alongside  of  a  transfer  tug  coming  up,  held  due  solely 
to  the  fault  of  the  Mattie  in  being  too  far  to  the  eastward  and  in  failing 
to  properly  estimate  the  distance  between  her  tow,  which  was  not  kept  in 
line,  and  the  other  tow,  by  reason  of  which  it  was  swept  against  the 
latter  by  the  ebb  tide. 

In  Admiralty.    Suit  for  collision. 

John  J.  Delany  and  E.  Crosby  Kindleberger,  for  City  of  New  York. 
Wirig,  Putnam  &  Burlingham,  for  the  Mattie. 
William  Greenough,  for  New  York,  New  Haven  &  Hartford  Rail- 
road Ca 
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ADAMS,  District  Judge.  This  action  was  brought  by  the  City  of 
New  York,  the  owner  of  Scow  No.  23,  to  recover  the  damages 
sustained  through  a  collision  between  her  and  a  car  float  in  tow  of  tug 
Transfer  No.  4,  owned  by  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  in  the  early  morning  of  the  8th  day  of  March,  1905. 
No.  23  was  being  towed,  with  two  other  scows,  by  the  tug  Mattie,  the 
No.  23  being  the  stern  scow,  immediately  behind  the  other  two  which 
were  lashed  together,  side  by  side.  The  tow  was  on  a  hawser  of  about 
100  feet  in  length.  The  Mattie,  with  her  tow,  had  come  from  Riker's 
Island  bound  to  New  York  arid  had  gone  up  the  Harlem  River  to  iioth 
Street,  where  she  landed  for  a  few  minutes  for  orders,  then  rounded  to 
and  proceeded  down  the  river.  All  the  scows  were  light.  The  No.  4 
was  bound  from  Jersey  City  to  the  Harlem  River,  with  a  car  float  on 
each  side.  She  came  up  the  East  River  on  the  easterly  side  of  Black- 
well's  Island.  The  port  corner  of  her  port  float  came  in  contact  with 
the  port  side  of  the  No.  23,  doing  some  damage.    The  tide  was  ebb. 

The  libellant  charges  fault  against  both  tugs  and  the  scow  is  charged 
by  them  with  being  deficient  in  lights.  It  appears  that  the  scow  had 
one  light  only,  which  was  set  aft,  but  as  it  was  seen  in  time  to  give  due 
notice  of  her  presence  and  position,  the  fault  is  not  insisted  upon  by  the 
tugs  and  both  seek  to  escape  liability  for  the  collision  by  showing  that 
the  other  was  solely  in  fault. 

The  Mattie  urges  that  the  place  of  collision  is  the  determining  factor 
in  the  case  and  that  it  occurred  within  300  or  400  feet  of  Horns  Hook, 
where  the  Transfer  had  no  right  to  be.  The  Transfer  contends  that  the 
place  of  collision  was  considerably  further  up  the  river  and  that  the 
cause  was  the  swinging  of  the  Mattie's  tow  to  the  port,  so  that  it  was 
impossible  for  the  Transfer  to  avoid  it. 

The  testimony  on  the  part  of  the  City  shows  that  the  collision  oc- 
curred about  opposite  92nd  Street,  and  that  of  the  Transfer  that  it  hap- 
pened somewhat  further  up,  to  the  westward  of  the  lower  end  of  the 
island,  known  as  Little  Mill  Rock,  while  those  on  the  Mattie  say  that 
when  the  Transfer  was  first  sighted,  the  Mattie  then  being  oflF  92nd  or 
93rd  Street,  she  was  seen  along  the  Astoria  shore  and  the  collision  took 
place  some  distance  below,  the  master  placing  it  at  about  87th  Street. 
The  weight  of  testimony  seems  to  favor  the  contention  of  the  City  and 
the  Transfer  in  this  respect.  The  length  of  the  Mattie  and  her  tow  was 
about  400  feet  and  it  i»  probable  that  the  tail  of  the  tow  was  near  the 
vicinity  of  the  place  where  the  others  contend  the  tug  was.  It  appears 
that  the  Transfer  brought  herself  to  practically  a  stand  still  a  short 
distance  from  the  place  mentioned,  and  while  lying  there,  without  much, 
if  any,  motion,  the  tow  of  the  Mattie  was  swept  by  the  tide  over  against 
her  tow,  causing  the  damage.  I  do  not  see  that  any  case  has  been  made 
against  the  Transfer. 

The  cause  of  the  collision  seems  to  have  been  the  neglect  of  the  Mat- 
tie  in  being  too  far  to  the  eastward  and  in  failing  to  properly  estimate 
the  distance  between  the  course  of  her  tow,  which  was  not  kept  in  line, 
and  the  Transfer,  with  the  result  of  the  former  beihg  brought  into  con- 
tact with  ^.he  port  float  of  the  latter. 

There  should  be  a  decree  for  the  libellant  against  tlje  Mattie,  with  an 
order  of  reference.     The  libel  as  to  the  Transfer  will  ht  dismissed. 
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DAVIS  V.  FARMER  et  al. 
(District  Court,  D.  Kentucky.    September  29,  1894.) 

BOTTNDABIES — GONSTBUCTION  OF  SUBVET — CONFLICT  BETWEEN  CALLS  FOB  COBNEB 
AND  COUBSE  AND  DISTANCE. 

The  caJl  from  the  third  to  the  fourth  corner  of  a  survey  of  land,  made 
under  a  warrant  of  the  state  of  Kentucky  and  afterwards  carried  into  a 
patent  issued  by  the  state,  was  from  a  stake  on  the  top  of  Cumberland 
Mountain,  "thence  south,  60  degrees  west,  8,320  poles,  to  a  stake  near 
Cumberland  Gap."  If  the  course  and  distance  be  followed,  it  would  carry 
the  fourth  corner  several  miles  within  the  state  of  Tennessee;  whereas, 
If  the  line  be  run  following  the  state  line  along  the  crest  of  the  Cumber- 
land Mountains  in  a  general  southwesterly  course,  it  would  strike  the  cen- 
ter of  the  Gap  at  a  distance  of  7,934  poles.  Held;  that  the  words  "near 
Cumberland  Gap"  should  be  construed  to  mean  at  or  in  Cumberland  Gap, 
and  that,  as  so  construed,  such  natural  object  would  govern  the  call  for 
course  and  distance,  and  fix  the  corner  at  the  center  of  the  Qap. 

In  Equity.    Suit  to  quiet  Title. 

BARR,  District  Judge.  This  is  a  suit  to  quiet  the  title  of  the  com- 
plainant as  against  the  claim  of  the  defendants.  The  complainant 
claims  a  fee-simple  title  to  a  large  tract  of  land  in  the  counties  of 
Harlan  and  Bell,  in  this  state.  The  claim  is  based  upon  a  patent 
issued  by  the  commonwealth  of  Kentucky,  dated  September  25,  1845, 
to  John  Ledford,  Noble  Smith,  and  Henry  Skidmore.  The  land  is 
described  thus,  to  wit: 

''Beginning  on  Crank's  Creek,  on  two  beeches  and  two  sugar  trees,  the  be- 
ginning corner  to  said  Smith's  1,600-aGre  survey;  thence  south,  70  degrees 
west,  664  poles,  to  three  beeches,  beginning  corner  to  a  600-acre  survey  of  said 
Smith ;  thence  south,  28  degrees  west,  400  poles,  to  a  stake  on  the  top  of  Cum- 
berland Mountain ;  thence  south,  60  degrees  west,  8,320  poles,  to  a  stake  near 
Cumberland  Gap ;  thence  north,  55  degrees,  8320,  to  a  stake ;  thence  south,  5 
degrees  yrest,  8,150  poles,  to  the  beginning." 


It  is  alleged  that  this  patent  was  issued  under  a  survey  made  and 
dated  March  3,  1845,  by  James  Farmer,  surveyor  of  Harlan  county, 
Ky.,  upon  a  warrant,  numbered  316,  issued  by  the  Harlan  county 
court  on  March  3,  1845,  which  directed  said  surveyor  to  survey  for 
said  Ledford  and  Skidmore  86,000  acres  of  land  in  Harlan  county. 
It  is  alleged  that  Ledford  and  Skidmore  assigned  to  Noble  Smith  an 
undivided  interest  of  28,666^^  acres  in  said  land  by  a  written  indorse 
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ment  on  said,  warrant,  and  hence  the  patent  was  issued  to  Ledford, 
Skidmore,  and  Smith. 

The  claim  of  the  defendants,  Wm.  C.  Farmer,  John  W.  Forrester, 
Leopold  Wallack,  E.  B.  Moore,  and  others,  which  the  complainant 
is  seeking  to  have  quieted  against,  is  based  upon  an  alleged  survey 
made  same  day  as  survey  to  Ledford,  Skidmore,  and  Smith,  March  3, 
1845,  and  patented  by  the  commonwealth  of  Kentucky  on  the  5th 
day  of  July,  1846,  to  said  Wm.  C.  Farmer  and  Thomas  Forrester, 
assignee,  etc.,  and  is  described  as  bounded  thus,  viz. : 

"Beginning  at  two  Spanish  oaks  and  black  oak  on  top  of  Cumberland  Moud- 
tain,  in  the  Cbadwell  Oap,  near  the  head  waters  of  Martin  Fork,  near  a  cliff 
of  rock  west  of  the  trace  leading  across  said  mountain ;  thence  south,  71  de- 
grees west,  140  poles,  to  a  hickory  on  top  of  the  mountain ;  thence  south,  72 
west,  with  the  top  of  said  mountain,  2,560  poles,  to  a  stake  near  Cumberland 
Gap ;  thence  north,  800  poles,  to  a  stake ;  thence  north,  72  east,  2,240  poles,  to 
a  stake;  thence  north,  540  poles,  to  a  stake;  thence  north,  70  east,  960  poles, 
to  a  stake ;  thence  south,  3  east,  1,280  poles,  to  a  stake ;  thence  south,  62  west, 
600  poles,  to  the  1)eginning'— containing  12,000  acres,  more  or  less." 

This  tract  of  land,  if  the  line  be  run  along  the  crest  of  Cumberland 
Mountains  from  Chadwell  Gap  and  to  the  center  of  Cumberland  Gap, 
will  be  almost  entirely  within  the  exterior  lines  of  the  86,000-acre 
survey,  if  the  center  of  Cumberland  Gap  be  considered  the  fourth 
corner  of  that  survey.  There  is,  however,  upon  these  assumptions,  a 
triangular  strip  of  land  which  is  outside  of  these  lines  and  which  is 
not  claimed  by  complainant  in  her  pleadings.  There  are  also  21 
tracts  of  land,  held  by  and  under  patents  and  surveys  within  the  ex- 
terior lines  of  said  12,900-survey,  which  are  senior  to  complainant's 
patent  and  not  claimed  by  her. 

If,  however,  the  86,000-acre  survey  and  patent  be  located,  not 
with  the  fourth  corner  at  Cumberland  Gap,  but  according  to  the 
distances  and  corners  as  called  in  the  survey  and  patent,  then  about 
two-thirds  of  the  12,900-acre  survey  will  be  within  the  >exterior 
boundaries  of  the  86,000-acre  survey. 

The  defendants  William  C.  Farmer  and  John  W.  Forrester  have 
filed  answers,  and  set  up  as  a  defense  to  complainant's  bill  that  the 
survey  of  the  12,900  acres  of  land  was  made  in  the  morning  of  Marcli 
3, 1845,  and  before  the  survey  of  the  86,000  acres  of  land  to  Skidmore, 
Smith,  and  Ledford,  by  said  Wm.  C.  Farmer,  who  was  then  a  deputy 
surveyor  of  Harlan  county,  under  James  Farmer,  who  was  the  sur- 
veyor of  said  county,  under  proper  warrant,  and  that  there  was  a 
parol  agreement  with  said  Skidmore,  Smith,  and  Ledford  that  this 
prior  survey  should  be  made,  and  that  they  did  not  claim  the  land 
within  the  12,900-acre  survey.  The  complainant  excepted  to  this 
defense,  and  the  court  sustained  the  exception;  and  it  need  not  be 
noticed  now,  further  than  to  state  all  the  testimony  taken  by  defend- 
ants to  sustain  this  defense  has  been  excepted  to  by  complainant  and 
should  now  be  sustained  and  excluded  from  the  record. 

The  record  shows  that  the  defendants  Farmer  and  Forrester  con- 
tracted to  sell  the  12,900-acre  survey  to  one  Edward  B.  Moon,  who 
has  filed  an  answer  and  cross-bill  herein.  In  his  answer  he  denies 
complainant's  title  and  possession,  and  in  his  cross-bill  he  sets  out 
his  contract  of  purchase  from  defendants  Farmer  and  Forrester,  and 
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their  subsequent  sale  to  one  Leopold  Wallack  by  Farmer  and  For- 
rester, and  prays  for  an  enforcement  of  his  contract  of  purchase. 
This  cross-bill  has  not  been  prepared  and  need  not  be  considered 
now.  It  appears  from  the  record  that  Farmer  and  Forrester  have 
conveyed  all  their  right,  title,  and  interest  to  Leopold  Wallack,  and 
that  he  was,  at  the  commencement  of  this  suit,  January,  1891,  and 
still  is,  the  holder  of  the  title  of  said  Farmer  and  Forrester  in  said 
12,900-acre  survey.  They,  however,  claim  to  be  the  equitable  owner 
of  said  land,  as  Wallack  has  not  paid  the  purchase  money.  Wallack 
is  before  the  court  by  constructive  service  only. 

Neither  the  defendants  Farmer  and  Forrester,  nor  any  other  de- 
fendant, has  sought  by  cross-bill  or  other  proceeding  to  have  the 
patent  of  September  25,  1845,  to  Ledford,  Smith,  and  Skidmore, 
set  aside  and  declared  void,  so  far  as  it  embraced  the  survey  of  12,900 
acres  of  laud.  The  defendants  Farmer  and  Forrester,  do  deny^  com- 
plainant's possession  of  any  part  of  the  12,900-acre  survey,  and  allege 
they  have  been  in  adverse  possession,  claiming  under  said  survey 
and  patent,  for  more  than  46  years,  and  plead  the  statute  of  limita- 
tions, and  they  deny  complainant's  title. 

The  plea  of  the  statute  of  limitations  cannot  be  sustained,  unless 
there  has  been  a  continued  and  adverse  possession  by  the  defendants 
or  those  under  whom  they  claim  for  the  statutory  period.  The 
patent  of  July,  1846,  did  not  convey  title  to  the  12,900-acre  survey, 
because  the  commonwealth  of  Kentucky  had  already  conveyed  away, 
by  the  patent  dated  September  25, 1846,  all  land  covered  by  it  and  not 
•previously  disposed  of.  The  survey  of  the  12,900  acrejs  on  the  3d  of 
March,  1845,  if  made,  and  the  subsequent  patent  in  1846,  might  be 
a  color  of  title,  if  the  boundaries  were  clearly  and  distinctly  marked, 
and  there  was  an  actual  and  adverse  possession  to  those  clearly 
marked  boundaries.  But  there  is  no  such  possession  proven  in  this 
case  upon  which  to  base  a  title  by  adverse  possession.  Indeed,  it  is 
quite  clear  from  the  testimony  in  the  record  that  the  alleged  survey 
was  not  actually  made  in  1845,  and  that  there  were  no  marked 
boundaries  of  this  tract  of  12,900  j^^res  of  land  as  described  in  survey 
or  patent  at  the  date  of  either.  If  this  survey  was  ever  actually  made 
and  the  boundaries  marked,  it  has  not  been  proven  in  this  case. 
Wm.  C.  Farmer  testifies^  in  a  general  way  that  he  paid  taxes  on  this 
tract  of  land,  but  he  does  not  file  receipts  or  other  evidence  of  the 
assessment  and  payment  thereof.  It  is  true  there  is  some  evidence  of 
recent  occupation  of  parts  of  this  survey  (land)  by  tenants  of  defend- 
ants ;  but,  giving  this  testimony  its  uttermost  effect,  it  falls  very  far 
short  of  making  out  an  adverse  and  continuous  possession  under 
the  statute  of  limitations.  The  defendants  have  failed  to  sustain  their 
•defense. 

The  next  inquiry  is  whether  the  complainant  has  shown  legal  title 

'  and  a  possession  sufficient  to  sustain  her  bill  to  quiet  title  as  against 

defendants.    There  must  be  clear  proof  of  both  possession  and  legal 

title  in  complainant,  else,  in  the  absence  of  a  statute,  her  bill  cannot 

be  maintained.    The  Supreme  Court  has  said : 

•Those  only  who  have  a  clear  legal  and  equitable  title  to  land,  connected 
with  posaesslon,  have  any  right  to  claim  the  interference  of  a  court  of  equity 
141 F.— 45 
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to  give  tbeiD  peace  or  dissipate  a  cloud  on  the  title. — Orton  ▼.  Smith,  18  How. 
265,  15  L.  Ed.  393.  A  person  out  of  possession  cannot  maintain  such  a  bill, 
whether  his  title  is  legal  or  equitable;  for,  If  his  title  is  legal,  his  remedy  at 
law  by  action  of  ejectment  is  plain,  adequate,  and  complete ;  and,  if  his  title 
is  equitable  he  must  acquire  the  legal  title  and  then  bring  ejectment.*' 
Frost  y.  Spitley,  121  U.  S.  556,  7  Sup.  Ct  1129,  30  L.  Ed.  lOia 

The  complainant  has  proven  satisfactorily,  although  not  denied  by 
defendants,  that  whatever  title  vested  in  the  original  patentees,  Led- 
ford,  Skidmore,  and  Smith,  by  the  patent  from  the  commonwealth  of 
Kentucky,  is  now  vested  in  her ;  and  there  is  no  claim  made  as  a  de- 
fense that  the  patent  of  the  state  of  Kentucky  made  under  the  act  of 
1835  is  null  and  void  under  the  provisions  of  said  act  of  1855,  nor  is 
there  any  defense  that  this  patent  was  obtained  by  fraud.  We  must, 
therefore,  assume  that  whatever  title  to  the  land  described  in  this 
survey  and  patent  was  in  the  county  court  of  Harlan  county,  and  in 
the  state  of  Kentucky,  at  the  execution  and  deUvery  of  the  patent, 
passed  to  the  original  patentees  and  is  now  in  the  complainant. 

This  legal  title  could  not  be  affected  by  the  fact  that  the  common- 
wealth of  Kentucky  patented  to  Wm.  C.  Farmer  and  Thomas  For- 
rester, on  the  5th  of  July,  1846,  a  tract  of  land — 12,900  acres — which 
was  partly  within  the  boundaries  of  the  patent  previously  executed 
to  Ledford,  Smith,  and  Skidmore,  That  part  of  the  land  within  the 
patent  executed  in  March,  1845,  had  already  been  conveyed  to  Led- 
ford, Smith,  and  Skidmore,  and  could  not,  of  course,  be  again  con- 
veyed. We  have  read  with  care  the  testimony  in  the  record  touching 
the  question  of  possession  of  complainant  of  the  land  conveyed  by 
the  patent  of  March,  1845,  and  are  satisfied  that  before  the  institution 
of  this  suit,  and  at  that  time,  complainant  had  possession  of  the  land 
claimed  by  defendants  under  the  patent  of  July,  1846,  which  is  within 
the  boundaries  of  the  patent  executed  March  3,  1846,  to  Ledford, 
Smith,  and  Skidmore. 

The  taxes  to  the  state  of  Kentucky  have  been  paid  by  complainant, 
and  those  under  whom  she  claims,  for  many,  many  >Jears,  and  actual 
possession  had  been  taken  by  her  and  held  by  tenants  claiming  under 
complainant's  title  for  somei  time  before  the  institution  of  this  suit. 
This  actual  possession  was  within  the  boundaries  of  the  survey  and 
patent  under  which  defendants  claim  title,  as  well  as  outside  of  those 
boundaries,  but  within  the  boundaries  given  in  patent  of  the  common- 
wealth of  Kentucky  to  Ledford,  Smith,  and  Skidmore.  The  complain- 
ant's title  and  possession  as  proven  entitled  her  to  equitable  relief 
against  defendants'  claim  of  title  to  the  land  described  in  patent  of 
July,  1846,  which  is  within  the  patent  executed  in  March,  1845. 

There  is,  however,  difficulty  in  determining  the  extent  of  this 
relief,  because  of  the  difficulty  in  fixing  the  boundaries  of  the. 86,000- 
acre  survey  patented  to  Ledford,  Smith,  and  Skidmore.  The  difficulty 
is  in  fixing  the  fourth  corner  of  the  survey.  If  the  call  from  the  third 
to  the  fourth  corner  is  run  according  to  course  and  distances,  without 
regard  to  the  call  of  "a  stake  near  Cumberland  Gap" — ^that  is,  "thence 
south,  60  degrees  west,  8,320  poles" — ^the  line  runs  into  the  state  of 
Tennessee  some  eight  or  ten  miles,  and  the  corner  would  be  near 
Powell  river.  But  if  this  course  be  disregarded,  and  the  line  run 
along  the  crest  of  the  Cumberland  Mountains  towards  Cumberland 
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Gap,  and  with  the  county  line  of  Harlan  county  and  the  state  line 
into  the  Gap,  the  fourth  corner  might  be  ascertained,  and  would  be 
by  a  stake  in  the  center  of  Cumberland  Gap. 

This  Gap  has,  according  to  the  testimony  of  Gen,  Duffield,  an 
average  width  of  50  yards  between  the  sides  of  the  pass,  and  a  length 
of  about  600  yards;  and  if  the  crest  of  Cumberland  Mountains  is 
followed  along  the  state  (Kentucky)  line,  it  will  go  to  about  the  center 
of  this  Gap.  Gen.  Duffield  testifies  that  the  course  of  the  crest  of 
Cumberland  Mountains,  after  leaving  the  third  corner  of  the  86,000- 
acre  survey,  is  south,  60  west,  and  thence  the  crest  of  the  mountains 
runs  south,  38  west,  for  about  3  miles,  and  that  if  all  of  the  meanders 
of  the  crest  of  the  mountains  are  reduced  to  a  straight  line  from  the 
third  corner  to  the  fourth  corner  of  the  86,000-acre  survey,  assuming 
the  line  to  run  with  the  crest  of  Cumberland  Mountains,  the  line 
is  south,  70*^  12'  west,  and  the  distance  7,934  to  the  center  of  the 
Gap,  instead  of  8,320  poles,  as  called  for  in  the  patent. 

If  the  call  of  this  patent  had  been  for  a  stake  in  or  at  Cumberland 
Gap,  instead  of  a  stake  near  Cumberland  Gap,  there  would  be  no 
serious  difficulty  in  disregarding  the  course  mentioned  in  the  patent 
and  running  the  line  so  as  to  reach  the  natural  object — i.  e.,  Cumber- 
land Gap— called  as  the  fourth  corner.  The  word  "near"  in  this 
patent  should  be  construed  to  mean  at  or  in  Cumberland  Gap,  as 
neither  the  county  of  Harlan  could  sell,  nor  the  state  of  Kentucky 
could  conyey,  land  lying  in  Tennessee.  This  is,  we  think,  the  proper 
construction,  rather  than  run  the  lines  of  this  patent  according  to  the 
courses  and  distances,  so  as  to  include  many  thousands  of  acres  of 
land  in  the  state  of  Tennessee. 

The  complainant  is  entitled  to  relief  prayed  for  in  her  bill  as 
amended,  and  her  costs  herein  expended. 
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DAVIS'  HEIRS  ▼.  HINCKLBY  et  al. 
(Circuit  Ck>urt,  D.  Kentuckj.    July  11,  1900.) 

1.  BOUITDABIES — CONSTBXronON  OF  PaTCZTT — COffTLlCT  BETWEEK  CAIXS  10B  COB- 

NEB   AND  TOB   COUB8C  AND   DISTANCE. 

The  call  from  the  third  to  the  fourth  corner  of  a  survey  of  land,  made 
under  warrant  of  the  state  of  Kentucky  and  afterwards  carried  Into  a 
patent  Issued  by  the  state,  was  from  a  stake  on  the  top  of  Cumberland 
Mountain,  "thence  south,  60  degrees  west,  8,320  poles,  to  a  stake  near 
Cumberland  Cap."  If  the  course  and  distance  be  followed,  it  would  carry 
the  fourth  comer  several  miles  within  the  state  of  Tennessee;  whereas, 
if  the  line  be  run  following  the  state  line  along  the  crest  of  the  Cumber- 
land Mountains  in  a  general  southwesterly  course,  it  would  strike  the  cen- 
ter of  the  Gap  at  the  Tennessee  line.  Held',  that  the  words  "near  Cumber- 
land Gap"  should  be  construed  to  mean  at  or  in  Cumberland  Gap,  and 
that,  as  so  construed,  such  natural  object  would  control  the  calls  for 
course  and  distance,  and  fix  the  corner  at  the  center  of  the  Gap. 

2.  Quieting  Title — Possession  of  Complainant — Possession  of  Pobtion  of 

Tract. 

Where  a  large  tract  of  land  in  a  body  included  a  large  quantity  of 
wild  mountain  land,  the  payment  of  taxes  thereon  by  the  legal  owner  for 
many  years  and  the  occupation  of  parts  of  it  by  tenants  constituted  pos- 
session of  the  entire  tract  such  as  would  support  a  suit  to  quiet  title. 

In  Equity.     Suit  to  quiet  title. 

EVANS,  District  Judge.  The  complainants*  bill  seeks  a  decree 
quieting  their  title  to  a  large  tract  of  land,  mainly  in  Harlan  county, 
Ky.,  upon  the  allegations  that  they  have  the  legal  title  to  the  land  and 
the  possession  thereof,  and  that  the  defendants  are,  without  foundation 
therefor,  making  some  claim  to  the  ownership  of  said  land.  The  de- 
fendants H.  V.  Harris  and  Frank  G.  Brown,  though  properly  brought 
before  the  court  by  statutory  service  sufficient  for  the  purposes  of  the 
relief  sought  as  to  the  land,  have  not  appeared  nor  pleaded ;  but  the 
defendants  F.  E.  Hinckley  and  the  Horn  Silver  Mining  Company  have 
pleaded  that  they  are  innocent  purchasers  for  value  of  said  land  and 
have  possession  thereof,  and  they  have  also  contested  alike  the  title 
and  the  possession  of  the  complainants.  These  defendants,  however, 
have  taken  little  or  no  proof  in  support  of  their  plea  or  in  opposition  to 
complainants'  claim,  and  practically  the  case  must  be  decided  alone 
upon  the  testimony  offered  by  the  complainants. 

Without  treating  the  case  at  all  elaborately  (as  it  presents  no  serious 
difficulties),  it  will  suffice  to  say,  first,  that  there  seems  to  be  no  doubt 
that  the  patent  of  September,  1845,  issued  upon  the  survey  of  March 

3.  1845,  to  Ledford,  Skidmore,  and  Smith,  is  not  only  prior  to  that  un- 
der which  the  defendants  claim,  but  is  valid  as  to  all  lands  included 
within  the  boundaries  of  that  patent,  except  such  parts  thereof  as  had 
been  previously  patented  by  the  state  of  Kentucky  to  other  persons; 
second,  that,  as  between  complainants  and  defendants  at  least,  the 
proof  is  sufficient  to  show  possession  in  the  former  of  all  the  land  in  dis- 
pute. The  continued  and  prompt  payment  of  the  taxes  upon  the  land 
for  a  long  period  of  time  and  its  occupation  by  tenants,  considered  with 
reference  to  the  character  of  the  otherwise  unoccupied  portions  of  the 
land,  is,  all  things  considered,  about  the  only  character  of  possession 
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of  which  It  is  susceptible  under  the  circumstances  almost  judicially 
known  to  exist  in  that  section  of  the  state  and  in  that  mountainous  re- 
gion. The  chain  of  the  complainants'  title  from  the  commonwealth 
to  the  year  1870,  when  Edward  M.  Davis,  the  complainant's  ancestor, 
purchased  it,  seems  to  be  well  established,  if,  fourth,  the  identity  of  the 
land  is  sufficiently  shown  by  the  testimony. 


The  determination  of  this  question  ultimately  depends  upon  the  loca- 
tion and  upon  the  manner  of  locating  the  fourth  comer  called  for  in 
the  patent.  The  call  is  from  a  "stake  on  top  of  Cumberland  Mountain, 
south,  60  degrees  west,  8,320  poles,  to  a  stake  near  Cumberland  Gap." 
It  is  clearly  proved  that,  if  this  exact  course  were  followed  the  full  dis- 
tance, it  would  lead  across  the  state  line  and  onward  over  a  portion  of 
the  state  of  Virginia  to  Powell's  creek,  in  the  state  of  Tennessee,  some 
10  miles  southwardly  from  Cumberland  Gap,  which  is  the  comer  of  the 
two  last-named  states  upon  the  Kentucky  line.  As  neither  Harlan 
county,  nor  the  state  of  Kentucky,  had  any  power  either  to  survey,  or 
sell,  or  convey  lands  outside  of  the  latter  state,  it  is  entirely  manifest 
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that  the  line  from  the  third  corner  to  the  fourth  corner  named  in  the 
patent  to  Ledford,  Skidmore,  and  Smith,  as  soon  as  it  strack  the  state 
line,  must  conform  to  it  in  its  progress  to  Cumberland  Gap.  This  is  a 
conclusion  which  must  follow  from  the  very  necessities  of  the  case,  par- 
ticularly as  that  line  would  never  come  north  of  the  state  line.  Besides, 
as  the  fourth  comer  was  fixed  as  "near  Cumberland  Gap,"  course  and 
distance  alike  must,  upon  the  most  familiar  principles  of  Kentuclqr  land 
law,  yield  to  a  designated  natural  object  which  is  certainly  ascertainable. 
There  can  be  no  doubt  as  to  the  identity  or  location  of  Cumberland 
Gap  as  a  natural  object  It  was  a  most  noted  place.  It  cannot  be 
doubted  that  the'  proper  construction  of  the  words  "near  Cumberland 
Gap"  require  that  thev  should  in  this  connection  be  read  as  equivalent 
to  the  phrase  "at  Cumberland  Gap" ;  nor  can  there  be  any  doubt  that  this 
also  leads  to  the  further  result  that  the  comer  at  Cumberland  Gap 
should  be  located  on  the  state  line  in  the  center  of  the  Gap.  Most  prob- 
ably— ^we  might  say,  indeed,  certainly — ^the  state  line  monument,  locat- 
ed in  the  Gap,  is  altogether  the  most  proper  and  appropriate  place  to  fix 
the  exact  location  of  the  comer  in  the  Gap,  and  the  court  holds  and  finds 
that  it  is  the  proper  location  of  the  fourth  comer.  This  prime  factor 
being  established,  the  other  essential  consequences  follow  as  matter  of 
course. 

The  court  is  of  the  opinion,  therefore,  that  the  complainants  are  en- 
titled to  a  decree  in  the  usual  form  quieting  their  title  as  against  all 
claims  of  each  of  the  defendants  to  the  entire  boundary  descrited  in  the 
patent  as  the  same  is  now  ascertained,  and  as  this  result  will  be  worked 
out  by  locating  the  fourth  corner  of  the  patent  at  the  state  line  monu-  . 
ment  in  the  Cumberland  Gap.  The  complainants  are  entitled  to  costs 
against  the  defendants  Hinckley  and  the  Horn  Silver  Mining  Company, 
but  not  against  the  other  defendants,  who  have  not  been  personally 
served  and  who  have  not  appeared  in  the  case. 

A  decree  may  be  prepared  accordingly;  but  the  form  of  one  found 
in  the  papers  is  not  thought  to  be  quite  up  to  this  requirement,  nor  to 
the  mles  of  the  court. 


Digitized  by 


Google 


DAVIS  V.  COMMONWEALTH   LAND  <&  LUMBER  CO.  711 

DAVIS  y.  COMMONWEALTH  LAND  &  LUMBER  CO.  et  aL 
(Circuit  Court,  E.  D.  Kentucky.    August  31,  1904.) 

1.  GousTS — Federal  Courts — Followixo  State  Decision. 

Pending  a  number  of  suits  to  quiet  title  in  a  federal  court  by  the  own- 
ers of  a  large  tract  of  land  under  a  patent  from  the  state  which  involved 
the  question  of  the  boundary  of  such  tract,  and  after  such  question  had 
been  decided  in  two  of  the  suits,  an  action  in  replevin  to  recover  a  number 
of  logs,  between  different  parties,  was  instituted  in  a  state  court,  and  the 
issues  were  so  made  as  to  raise  the  question  of  the  boundary  of  the  same 
tract  of  land,  and  a  decision  of  such  question  by  the  highest  court  of  the 
state  was  obtained  therein,  which  reduced  the  area  of  the  tract  nearly 
one-half  from  that  given  it  by  the  federal  decisions.  The  owners  of  the 
land  were  not  parties  to  such  action,  which  was  apparently  brought  for 
the  purpose  of  obtaining  such  decision  and  was  not  seriously  contested. 
Heldt  that  the  decision  of  the  state  court,  whUe  entitled  to  the  highest 
consideration,  was  not  binding  on  the  federal  court  in  the  suits  by  the 
owners  of  the  land  which  were  still  pending. 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  v.  Perrin,  11  C.  C.  A.  71;  Hill  v.  Hlte,  29  C.  O.  A.  653.] 

2.  Boundaries — Constbuction  of  Patent — Following  Coubse  op  Natubal  Ob- 

ject between  Cobnebs. 

The  call  for  the  third  line  of  a  boundary  to  the  fourth  corner,  as  given 
in  a  patent  issued  by  the  state  of  Kentucky,  was  from  a  stake  on  the  top 
of  Cumberland  Mountain,  "thence  south,  60  degrees  west,  8,320  poles,  to 
a  stake  near  Cumberland  Gap."  If  the  course  and  distance  be  followed, 
the  line  would  pass  to  the  eastward  of  Cumberland  Gap,  through  a  portion 
of  Virginia  and  several  miles  into  the  state  of  Tennessee.  If  the  crest 
of  the  Cumberland  Mountain  be  followed  the  distance  called  for,  it  would 
fall  short  of  reaching  Cumberland  Gap,  and  locate  the  fourth  comer  at  a 
point  on  such  crest  to  the  northeast  of  the  Gap.  Held  that,  both  the  third 
and  fourth  comers  being  points  on  the  Cumberland  Mountain,  the  line 
joining  them  ran  with  the  top  of  such  mountain  for  the  distance  called 
for,  and  not  in  a  straight  line  following  the  given  course,  and  that  the 
fourth  comer  was  at  the  point  on  the  crest  of  the  mountain  8,320  poles 
from  the  third  corner  as  so  measured. 

8.  Same — Running  Lines  Bagkwabd. 

While  the  boundary  lines  of  a  survey  as  given  in  a  patent  or  deed  may 
be  run  backward  and  in  reverse  order  where  necessary,  because  of  an  in- 
surmountable difficulty  in  running  them  in  their  dhrect  order,  it  is  not 
permissible  in  doing  so  to  disregard  natural  objects  called  for  In  the 
boundary,  either  as  corners  or  lines. 

4,  Same — Quantity. 

In  locating  the  boundary  of  a  tract  of  land  as  given  in  a  patent  or  deed, 
the  question  of  quantity  can  only  be  considered  where  it  cannot  be  located 
by  natural  objects,  nor  by  following  the  courses  and  distances  called  for, 
or  where  it  is  necessary,  in  order  to  close  the  lines,  to  run  some  of  them 
backward  and  in  reverse  order,  and  the  number  of  unlocated  corners  and 
lines  is  such  that  there  are  alternative  ways  of  closing,  in  which  case  the 
quantity  given  may  be  resorted  to  in  determining  which  way  shall  be 
adopted. 

8.  Quieting  Title — Right  to  Maintain  Suit — Sufficiency  of  Eyidenob. 

To  entitle  a  complainant  to  maintain  a  suit  to  quiet  title,  he  must  show 
that  defendant  claims  the  land.  If  complainant  derives  title  through  a 
deed  containing  exceptions,  he  must  show  that  the  land  claimed  by  de- 
fendant is  outside  of  such  exceptions ;  but  a  lack  of  proof  on  his  part  in 
that  respect  may  be  supplied  by  evidence  introduced  by  defendant 
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0.  Adtebsb  PossESSioiv — Evidence. 

EYldence  considered,  and  held  insnfflcient  to  Biurtain  the  defense  of  title 
hy  adyerse  possession  in  a  suit  to  quiet  title. 

7.  QXTDETINO  TZTUD — PBOOF  OF  POSSESSION. 

Evidence  held  to  shov^  possession  by  complainant  in  a  suit  to  quiet  title 
at  the  time  tlie  suit  was  instituted. 

[Ed.  Note. — Necessity  of  possession  in  suits  to  quiet  title»  see  note  to 
Jackson  v.  Simmons,  39  G.  C.  A.  522.] 

In  Equity.     Suit  to  quiet  title. 

Frank  Chinn,  D.  W.  Lindsey,  and  William  Ayrcs,  for  Charles  Henry 
Davis. 

Helm,  Bruce  &  Helm  and  W.  F.  Hall,  for  Commonwealth  Land  & 
Lumber  Co. 

COCHRAN,  District  Judge.  This  is  a  suit  by  the  complainant, 
Charles  H.  Davis,  trustee,  against  the  defendants.  Commonwealth  Land 
&  Lumber  Company,  North  Cumberland  Manufacturing  Company, 
Continental  Land  Company,  and  G.  W.  Bramlett,  to  quiet  his  title  to 
certain  land  in  Harlan  county,  Ky.  A  decree  pro  confesso  has  been 
entered  against  the  defendant  companies.  The  individual  defendant, 
Bramlett,  alone  has  answered  the  bill.  He  does  not  assert  title  to  said 
land  in  himself,  but  in  his  son,  W.  L.  Bramlett,  as  purchaser  at  judicial 
sale  in  proceedings  against  the  first-named  company,  whom  he  claims 
purchased  for  his  benefit  and  on  whose  sale  bond  he  is  surety. 

That  land  is  a  part  of  a  certain  tract  of  land  granted  by  the  common- 
wealth of  Kentucky  to  John  Ledford,  Henry  Skidmore,  and  Noble 
Smith  by  patent  dated  September  25,  1845,  issued  on  a  survey  dated 
March  3,  1845,  made  under  an  order  of  the  Harlan  county  court  and 
conveyed,  except  so  far  as  covered  by  senior  patents  and  prior  con- 
veyances, November,  1870,  by  said  patentees  to  complainant's  grand- 
father, Edward  M.  Davis,  through  whom  he  claims,  and  is  a  part  of  that 
portion  thereof  outside  of  said  senior  patents  and  prior  conveyances. 
Said  senior  patents  are  not  identified  in  said  conveyance,  are  quite 
numerous,  and  cover  a  large  portion  of  the  land  within  the  boundary 
of  said  tract  of  land  contained  in  the  patent.  Said  prior  conveyances 
are  very  few,  cover  but  a  small  portion  of  said  land,  and  are  specifically 
identified  in  said  conveyance.  The  description  of  said  tract  of  land 
granted  by  said  patent  as  set  forth  therein  is  as  follows,  to  wit : 

"A  certain  tract  or  parcel  of  land  containing  eigbty-six  thousand  acres,  by 
.survey  bearing  date  tbe  3d  day  of  March,  1845,  lying  and  being  in  the  county 
of  Harlan  and  bounded  as  follows,  to  wit :  Beginning  on  Crania's  creek  on  two 
bushes  and  two  sugar  trees,  beginning  corner  to  said  Smithes  1,500  survey : 
thence  S.  70*  W.,  6G4  poles,  to  three  beeches,  beginning  comer  to  Smitirs  OOO- 
acre  survey ;  thence  S.  28"  W.,  400  poles,  to  a  stake  on  the  top  of  Cumberland 
Mountain;  thence  S.  OO""  W.,  8,320  poles,  to  a  stake  near  Cumberland  Gap; 
tlience  N.  15*  E..  3,200  poles,  to  a  stake;  thence  N.  55*  E.,  8.820  poles,  to  a 
stake ;  thence  S.  5*  W.,  3.150  poles,  to  the  beginning," 

The  land  to  which  complainant  desires  his  title  quieted  is  a  part  of 
the  land  contained  within  the  following  boundary,  to  wit :  Beginning 
at  a  double  maple,  two  beeches,  and  two  black  g^ms,  on  the  north  side 
of  the  Clover  Fork  of  the  Cumberland  river,  about  20  poles  from  the 
same ;    thence  S.  80  degrees  W.,  passing  William  Turner's  at  80  poles. 
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in  all  680  poles,  to  a  sugar  tree  and  hickory ;  thence  south,  crossing 
said  fork,  480  poles,  to  a  stake  in  the  Little  Black  Mountain ;  thence 
west  1,920  poles,  to  a  stake ;  thence  north  480  poles,  to  a  stake ;  thence 
N.  66  degrees  E.  680  poles,  to  a  stake  on  the  Poor  Fork;  thence, 
running  up  the  same,  N.  80  degrees  E.  1,920  poles,  to  a  stake ;  thence, 
recrossing  said  Big  Black,  960  poles,  to  the  beginning — granted  to 
Moses  Cawood,  under  whom  defendant  asserts  title  as  aforesaid  by  a 
patent  issued  January  28,  1846,  on  a  survey  dated  March  6,  1845,  made 
by  virtue  of  an  order  of  the  Harlan  county  court  of  that  date.  This 
patent  is  three  days  junior  to  the  Ledford  patent,  and  states  that  said 
boundary  contains  9,600  acres.  Complainant  claims  that  the  whole 
of  this  tract  is  within  the  boundary  of  the  Ledford  patent ;  that  4,600 
acres  thereof  is  within  that  portion  of  said  patent  covered  by  senior 
patents ;  and  that  as  much  as  6,000  acres  thereof  is  within  the  portion 
of  said  patent  not  covered  by  senior  patents  or  prior  conveyances.  It 
is  this  latter  portion  of  said  Cawood  patent  that  complainant  claims,  and 
his  title  thereto  that  he  seeks  to  have  quieted  herein. 

The  defendant  denies  that  the  whole  of  the  Cawood  patent  is  within 
the  Ledford  patent,  or  that  as  much  as  6,000  acres  thereof  is  within  said 
portion  thereof  outside  of  the  senior  patents.  In  his  answer  he  states 
that  he  has  not  sufficient  knowledge  or  information  to  form  a  belief 
as  to  whether  any  part  thereof  is  within  that  part  of  the  Ledford  patent 
outside  of  the  senior  patents,  and  denies  that  exceeding  1,000  acres 
thereof  is  within  such  part  of  the  Ledford  patent.  According  to  the 
evidence  as  presented  by  him,  a  part  of  the  Cawood  patent  is  within 
the  Ledford  patent,  possibly  as  much  as  one-third  thereof.  The  de- 
fendant does  not  take  the  position,  either  in  his  pleading  or  evidence, 
that  no  part  of  the  Cawood  patent  is  within  that  part  of  the.  Ledford 
patent  outside  the  senior  patents,  and  hence  that  no  part  of  the  land 
claimed  by  him  is  within  any  part  of  the  land  claimed  by  complainant. 
His  not  doing  so  conduces  to  show  that  his  real  position  relates  to  the 
extent  that  his  claim  is  within  complainant's.  The  extent  that  the  one 
claim  is  within  the  other  claim,  and  hence  of  complainant's  right  to 
relief  herein,  if  he  is  entitled  to  relief,  depends  primarily  on  the  question 
as  to  how  much  of  the  Cawood  patent  is  within  the  Ledford  patent. 
In  order  to  settle  it,  both  patents  must  be  located.  There  is  no  dis- 
pute as  to  the  location  of  the  Cawopd  patent.  There  is  as  to  that  of 
the  Ledford  patent.  And  this  is  the"  principal  controversy  in  this  case, 
to  a  consideration  of  which  I  will  at  once  proceed.  What,  then,  is  the 
true  location  of  the  Ledford  patent? 

At  the  threshold  of  this  question,  we  are  met  with  the  contention  by 
defendant  that  the  Court  of  Appeals  of  Kentucky,  in  the  case  of  Creech 
v.  Johnson,  76  S.  W.  186,  25  Ky.  Law  Rep.  659,  has  located  the  Led- 
ford patent,  and  that  this  location  is  conclusive  on  this  court.  The  first 
proposition  is  conceded;  the  second  is  disputed.  Is  this  court,  then, 
conclusively  bound  by?  the  location  of  the  Ledford  patent  made  in  that 
case?  Is  it  thereby  foreclosed  from  investigating  and  determining 
the  true  location  of  said  patent  on  its  merits?  That  case  was  this: 
It  was  an  action  by  one  Johnson  and  two  Jacksons  against  two  Creeches 
to  recover  possession  of  222  poplar  logs  alleged  to  have  been  wrong- 
fully detained  by  defendants  from  the  plaintiffs  and  $400  for  the  wrong- 
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ful  detention  thereof.  The  petition  alleged  that  they  were  cut  by  de- 
fendants from  50  acres  of  unoccupied  land  of  which  the  plaintiffs  were 
the  owners.  The  defendants  denied  that  the  plaintiffs  were  the  owners 
of  said  land  or  logs,  and  alleged  affirmatively  that  the  plaintiffs  claimed 
said  land  under  a  patent  which  issued  in  1902  on  a  survey  made  in  that 
year,  and  that  same  was  void  because  it  was  embraced  by  the  Ledford 
patent,  under  which  the  complainant  herein  claims,  and  also  by  a  patent 
to  one  Boyd  Dickinson  issued  more  than  40  years  before.  These 
affirmative  allegations  were  denied  by  the  plaintiffs.  The  lower  court 
rendered  a  money  judgment  in  favor  of  plaintiffs  against  defendants 
for  the  sum  of  $256.  This  judgment  was  affirmed  by  the  Court  of 
Appeals.  The  action  was  brought  September  22,  1902,  one  month  and 
fourteen  days  after  this  suit  was  brought,  which  was  on  August  8, 
1902.  Judgment  in  the  lower  court  was  rendered  June  2,  1903.  The 
appeal  was  docketed  at  September  term,  1903,  of  the  Court  of  Appeals, 
submitted  September  29,  1903,  on  motion  to  advance,  and  disposed  of 
October  14,  1903.  After  this  action  was  brought,  and  before  its  final 
disposition,  five  other  suits  were  brought  in  this  court  by  complainant 
against  other  claimants  to  parts  of  the  same  land,  including  said 
Creeches,  which  suits  are  still  pending.  I  cannot  resist  the  conclu- 
sion that  the  object  of  that  action  was  to  bring  about  a  construction  of 
complainant's  patent  by  the  Court  of  Appeals  of  Kentucky  adversely 
to  complainant's  contention  as  to  its  true  location,  in  order  that  such 
construction  might  be  availed  of  in  this  and  the  other  suits  pending  in 
this  court  as  a  bar  to  the  view  that  it  might  have  as  to  such  location. 
The  situation  existing  at  the  time  the  action  was  brought,  the  proceed- 
ings had  in  it,  and  the  reasons  given,  on  the  motion  to  advance  it  in 
the  Court  of  Appeals,  for  its  bein^  advanced,  all  conduce  to  this  end. 

This  court  had  in  two  suits  prior  to  the  pending  litigation  herein  in 
regard  to  said  patent  construed  it.  Judge  Barr  had  construed  it  in  1894 
(Davis  V.  Farmer  [D.  C]  141  Fed.  703),  and  Judge  Evans  in  1900 
(Davis'  Heirs  v.  Hinckley  [C.  C]  141  Fed.  708).  They  placed  the 
same  construction  upon  it,  which  was  adverse  to  the  construction 
thereof  advanced  by  the  defendants  in  said  pending  litigation.  This 
construction  had  been  acquiesced  in  by  the  defendants  in  the  prior  liti- 
gation. It  was  reasonable  to  conclude  that  this  court  would  adhere  to 
its  former  construction  if  things  remained  as  they  had  been.  A  possi- 
ble, if  not  probable,  ground  of  getting  it  to  change  its  construction, 
was  to  obtain  a  construction  by  the  Court  of  Appeals  before  the  pend- 
ing litigation  could  be  prepared  and  brought  to  a  hearing,  upon  the 
idea  that  it  was  a  question  of  local  law  and  this  court  would  be  bound 
by  that  construction.  Such  was  the  situation  when  said  action  was 
brought.  Then,  as  to  the  proceedings  had :  Many  of  the  steps  in  it 
were  taken  by  agreement  of  the  parties.  Though  a  common-law  ac- 
tion, it  was  agreed  that  it  might  be  tried  by  the  court  upon  deposi- 
tions ;  the  taking  of  the  depositions  was  by  agreement,  and  what  one 
witness  would  swear  to  was  agreed  to;  instead  of  bill  of  exceptions, 
an  agreement  was  filed  as  to  the  evidence  heard  in  the  lower  court ; 
and  in  the  Court  of  Appeals  both  sides  concurred  in  the  motion  to 
advance.  Still  further,  plaintiffs*  case  was  made  out  by  introducing 
his  50-acre  patent  and  proving  that  the  logs  were  cut  from  its  bound- 


Digitized  by 


Google 


DAVIS   V.  COMMONWEALTH   LAND  <b  LUMBER  CO.  713 

ary  and  their  value.  This  they  did.  But  they  did  not  rest  here.  They 
voluntarily  reduced  their  claim  to  64  logs,  of  the  value  of  $4  apiece,  cut 
from  17  acres  of  said  50-acre  patent,  by  proving  that  the  rest  there- 
of was  covered  by  senior  patents,  and  then  took  upon  themselves  the 
burden  of  showing  that  said  17  acres  was  not  embraced  within  the 
Ledford  patent,  under  which  complainant  claims.  But,  though 
defendants  had  alleged  that  it  was  within  the  Boyd  Dickinson  patent, 
also,  they  did  not  undertake  to  show  that  it  was  not,  contenting  them- 
selves with  attempting  to  show  only  that  it  was  not  within  the  Led- 
ford patent.  This  they  attempted  to  do  through  the  surveyor  on  whom 
defendants  rely  herein  in  support  of  their  contention  as  to  the  true 
location  of  the  patent.  On  the  other  hand,  the  defendants  introduced 
no  evidence  whatever.  They  did  not  attempt  to  show  that  said  17 
acres  was  within  the  Ledford  patent,  nor  did  they  dispute  plaintiffs' 
evidence  as  to  the  number  of  logs  cut  from  the  17  acres  or  their  value. 
As  stated  before,  the  action  was  for  the  recovery  of  the  logs.  No  claim 
was  made  that  defendants  had  converted  them  to  their  own  use,  nor 
was  evidence  introduced  to  that  effect.  There  was  no  prayer  for  a 
money  judgment,  save  as  to  damages  for  wrongful  detention.  The 
judgment  was  for  $266,  the  value  of  the  64  logs  at  $4  apiece.  It 
should  have  been  for  the  logs  themselves,  if  to  be  had,  and,  if  not, 
for  their  value.  This  error  in  the  judgment  was  not  called  to  the 
attention  of  the  Court  of  Appeals,  and  the  judgment  sought  to  be 
reversed  on  this  ground.  Finally,  as  to  the  reason  given  for  having 
the  case  advanced  in  the  Court  of  Appeals :     It  is  as  follows : 

"mis  case  Inyolves  tbe  location  of  a  patent  which,  If  located  according  to 
the  contention  made  by  the  patentees  and  those  claiming  under  them,  will 
include  about  300  square  miles  and  dispossess  a  population  of  about  15,000 
Ronls.  The  location  of  this  patent  was  before  this  court  at  the  last  term 
In  the  case  of  Asher  v.  Howard,  reported  In  70  S.  W.  277,  24  Ey.  Law  Rep.  901, 
where  your  honors  declined  to  pass  ou  the  question  oi'  location  on  tlie  yn.a.i.i 
that  the  interests  were  large  and  the  facts  not  so  brought  out  as  to  enable  the 
court  to  pass  intelligibly  upon  tbe  questions.  This  case  has  been  prepared  for 
the  purpose  of  obviating  that  difficulty  and  presenting  to  the  court  all  the  facts 
necessary  to  enable  It  to  locate  the  patent.  The  magnitude  of  the  tract  of 
land  and  the  extent  of  population  alone  make  It  a  public  question,  and  while 
not  within  the  exact  language  of  rule  16  of  this  court  the  case  is  within  the 
equity  of  that  rule,  because  the  question  has  recently  been  considered,  but 
not  adjudicated,  by  the  court  There  are  many  cases  pending,  both  in  the 
state  and  federal  courts,  concerning  the  location  of  this  patent.  Under  these 
circumstances  we  feel  that  the  court  will  grant  the  request  made  by  both 
parties  to  the  appeal  to  advance  the  case.'' 

Here  is  an  express  avowal  that  the  case  had  been  prepared  for  the 
purpose  of  enabling  the  Court  of  Appeals  to  locate  complainant's  patent, 
which  it  had  refused  to  do  in  a  former  case.  And  the  patent  is  de- 
sired to  be  located,  not  particularly  to  serve  the  interests  of  the  parties 
to  that  litigation,  but  of  others  in  no  way  connected  with  it.  Cer- 
tainly, in  view  of  all  this,  I  am  warranted  in  concluding  that  the  sole 
purpose  of  that  litigation  was  to  bring  about  a  construction  of  the 
complainant's  patent ;  and  I  think  there  is  not  much  reason  to  doubt 
but  that  it  was  for  the  purpose  of  securing  a  construction  adverse  to 
complainant. 

It  remains,  then,  to  be  considered  whether  this  court  is  bound  by 
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that  construction  obtained  in  this  way.  Certainly  complainant  is  not 
bound  by  that  construction.  I  mean  by  this  that  the  judgment  in  that 
case  could  not  be  pleaded  by  way  of  estoppel  against  him  by  the  parties 
to  it  or  by  any  one  else.  This,  because  he  was  no  party  to  that  litiga- 
tion. By  the  construction  put  upon  his  patent  therein,  it  is  cut  half  in 
two  from  what  he  claims  it  to  be  and  from  what  it  was  adjudged  to  be 
by  this  court  on  the  two  occasions  referred  to  in  suits  to  which  he  was  a 
party  and  which  were  fought  out  at  arm's  length  by  the  parties  thereto. 
The  land  covered  by  the  patent  as  he  claims  it  to  be  and  as  it  was  so 
adjudged  is  worth  probably  more  than  a  half  million  of  dollars, 
and  since  1870,  when  the  original  patentees  parted  with  their  title  thereto 
to  his  grandfather,  Edward  M.  Davis,  the  latter  and  those  claiming 
under  him  have  paid  over  $25,000  in  state  and  county  taxes.  There 
is  no  good  reason  here,  then,  for  making  an  exception  to  the  rule  that 
one  is  not  estopped  by  a  judgment  in  a  suit  to  which  he  is  not  a  party. 
If  this  case  were  in  the  state  courts,  they  would  not  hesitate  for  a  mo- 
ment to  lay  aside  the  decision  in  the  Creech- Johnson  Case  and  deal 
with  it  as  if  that  case  had  never  arisen.  If  it  were  before  the  Court  of 
Appeals  as  it  is  before  me,  it  would  blot  that  case  from  its  memory, 
so  as  not  to  be  affected  or  influenced  by  it  to  the  slightest  degree  in  pass- 
ing upon  complainant's  rights.  Is  this  court,  then,  bound  by  that  de- 
cision when  the  state  courts  are  not?  Was  complainant's  sole  remedy, 
after  that  case  was  decided,  in  order  to  get  a  hearing  of  his  contention 
on  its  merits,  to  abandon  this  suit  and  go  into  the  state  courts?  I  think 
not.  I  think  this  court  is  just  as  free  as  the  state  courts  to  consider  the 
matter  on  its  merits. 

The  defendant  in  support  of  his  position  relies  on  the  well-known 
doctrine  that  the  federal  courts  are  bound  by  the  decisions  of  the 
state  courts  in  matters  of  local  law.  He  cites  the  following  cases  as 
applying  that  doctrine  to  a  case  of  this  kind,  to  wit:  Preston  v. 
Bowmar,  6  Wheat.  580,  5  L.  Ed.  336;  Suydam  v.  Williamson,  24 
How.  427,  16  L.  Ed.  742;  Henderson  v.  Griffin,  6  Pet.  151,  8  L. 
Ed.  79.  Each  of  these  cases  was  an  action  of  ejectment.  In  the 
Preston-Bowmar  case  plaintiff's  right  of  recovery  depended  upon  the 
location  of  the  patent  under  which  he  was  claiming.  He  had  thereto- 
fore brought  an  action  in  the  state  court  and  lost  it.  In  those  days  a 
judgment  in  ejectment  was  not  a  bar  to  another  suit  in  ejectment 
Hence  it  was  that  he  was  able  to  sue  again,  and  he  brought  his  suit  in 
the  federal  court.  A,  judgment  dismissing  his  suit  there  was  affirmed. 
The  Supreme  Court  did  not  so  act  because  it  considered  itself  con- 
clusively bound  by  the  judgment  of  the  state  court  in  the  former  suit, 
but  because  the  location  of  the  patent  which  it  made  could  not  be  pro- 
nounced unreasonable  or  founded  in  clear  mistake.  In  the  Suydam- 
Williamson  case  plaintiff's  right  of  recovery  depended  upon  whether 
the  title  under  which  he  claimed  had  been  divested  by  certain  proceed- 
ings had  in  the  state  court.  It  had  been  decided  in  the  highest  state 
court  that  it  had  been.  But  this  had  been  so  decided,  not  simply  in  a 
single  case.  It  had  been  so  decided  in  at  least  two,  and  possibly  more, 
cases.  Besides,  in  all  those  cases  the  position  of  the  plaintiff  in  regard 
thereto  had  been  represented  by  those  under  whom  he  claimed,  and  that 
with  an  earnest  effort  to  have  that  position  upheld ;  and  Mr.  Justice  Camp- 
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tell  placed  stress  upon  the  fact  that  the  persons  whose  titles  had  been  so 
attempted  to  be  divested  by  those  proceedings  were  "children  under  the 
superintending  care  of  the  parental  jurisdiction  of  the  state."  In  the 
Henderson-Griffin  case  plaintiff's  recovery  depended  upon  whether  it 
was  barred  by  the  statute  of  limitations.  It  was,  unless  it  came  within 
'  an  exception  to  the  effect  that,  if  the  plaintiff  had  discontinued  a  former 
suit,  then  he  or  any  one  claiming  by,  from,  or  under  him  might  bring 
another  suit  within  a  certain  period.  A  former  suit  had  been  brought 
in  the  state  court  by  parties  named  as  trustees  in  a  trust  executed  by  the 
statute  of  uses.  That  court  decided  that  the  plaintiffs  had  no  right 
of  action,  and  the  suit  was  thereupon  discontinued.  Thereafter  the 
suit  in  the  federal  court  was  brought  by  the  cestuis  que  trustent  in  said 
trust.  It  was  held  that  they  did  not  claim  by,  from,  or  under  the  plain- 
tiffs in  the  state  court,  and  hence  the  case  did  not  come  within  the  except 
tion,  and  the  suit  in  the  federal  court  was  barred  by  the  statute  of 
limitations.  The  decision  of  the  state  court  did  not  involve  any  ques- 
tion decided  in  the  suit  in  the  federal  court.  It  was  simply  accepted 
as  the  law  and  held  that,  notwithstanding  plaintiffs  had  title  under  the 
decision  by  the  state  court,  their  right  of  action  was  barred  by  the 
statute. 

There  is  nothing,  therefore,  in  either  of  these  cases  that  justifies  the 
position  that  a  decision  of  the  Court  of  Appeals  of  this  state,  which,  if 
binding,  will  take  from  a  noncitizen  thereof  one-half  of  a  very  valu- 
able property  claimed  hy,  him,  upon  which  he  and  his  family  for  over 
30  years  have  paid  taxes  amounting  in  the  aggregate  to  a  very  large 
sum  of  money,  rendered  in  a  suit  to  which  he  was  not  a  party  and  of 
*  which  he  had  not  the  slightest  notice,  involving  the  title  of  64  poplar 
logs,  worth  not  exceeding  $256,  and  in  which,  though  his  title  was 
set  up,  it  was  not  defended  and  was  put  forward  for  the  pur- 
pose of  being  shot  down,  is  conclusive  upon  him  as  to  his  rights,  or 
necessitates  an  abandonment  of  a  suit  which  he  has  pending  in  this 
court  with  all  the  rights  accruing  to  him  thereunder  to  prevent  its  being 
so.  The  following  cases,  to  wit:  Carroll  v.  Smith,  111  U.  S.  656,  4 
Sup.  Ct.  539,  28  L.  Ed.  517;  Gibson  v.  Lyon,  115  U.  S.  439,  6  Sup.  Ct. 
129,  29  L.  Ed.  440;  Barber  v.  Pittsburg,  etc.,  Ry.  Co.,  166  U.  S.  83,  17 
Sup.  Ct  488,  41  L.  Ed.  925 — are  authorities  against  any  such  position. 

In  the  Carrol-Smith  case  Mr.  Justice  Matthews  said": 

"The  decision  In  Hawkins  v.  Carroll  CJo.,  50  Miss.  735,  above  referred  to, 
is  not  a  Judgment  of  the  Supreme  Court  of  Mississippi  construiug  the  Con- 
stitution and  laws  of  the  state,  which,  without  regard  to  our  own  opinion 
upon  the  question  involved,  we  feel  bound  to  adopt  and  apply  in  the  present 
-case.  It  is  a  decision  upon  the  very  \xm6a  here  in  suit,  pronounced  after 
the  controversy  arose  and  between  other  parties.  It  was  not  a  rule  previ- 
ously established,  so  as  to  have  become  recognized  as  settled  law,  and  which, 
of  course,  all  parties  to  transactions  afterwards  entered  into  would  be  pre- 
sumed to  know  and  to  conform  to.  When,  therefore,  it  is  presented  for  ap- 
plication by  the  Courts  of  the  United  States,  in  a  litigation  growing  out  of 
the  same  facts,  of  which  they  have  jurisdiction  by  reason  of  the  citizenship 
of  the  parties,  the  plaintiff  has  a  right,  under  the  Constitution  of  the  United 
States,  to  the  independent  judgment  of  these  courts,  to  determine  for  them- 
selves what  is  the  law  of  the  state  by  which  his  rights  are  fixed  and  gov- 
erned. It  was  to  that  very  end  that  the  Constitution  granted  to  citizens  of 
one  state,  suing  in  another,  the  choice  of  resorting  to  a  federal  tribunal." 
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The  Gibson-Lyon  case  was  an  action  of  ejectment.  A  prior  action  in 
ejectment  had  been  brought  in  the  state  court  by  the  vendor  of  plain- 
tiflF  and  decided  against  him.  Mr.  Justice  Matthews  stated  that  defend- 
ant contended  that  this  judgment  of  the  state  court — 

"If  not  entitled  to  the  force  of  an  estoppel.  Is  at  least  an  anthoritatlve  de- 
cision of  the  highest  conrt  of  the  state  opon  the  law  of  the  case,  which, 
as  it  involves  only  questions  of  title  to  real  estate  within  its  territory  de- 
pendent on  its  local  jurisprudence,  oug^ht  to  furnish  the  obligatory  rule  of 
decision  for  the  courts  of  the  United  States." 

,  He  responded  to  this  contention  in  these  words : 

"As  a  precedent,  the  decision  of  the  Supreme  Court  of  the  state,  though 
single,  is  entitled  to  peculiar  respect,  because  all  the  questions  decided  arise 
upon  the  local  law  of  the  state;  but  it  cannot  have  concluisive  force  in  the 
courts  of  the  United  States,  unless  it  has  become  a  rule  of  property." 

He  then  proceeded  to  consider  the  question  as  to  plaintiff's  right  on 'its 
merits,  but  disposed  of  it  in  the  same  way  the  state  court  did. 

The  Barber-Railway  Co.  case  was  also  an  action  of  ejectment. 
Plaintiff's  right  to  recover  depended  on  the  construction  of  a  devise  in 
a  will.  That  devise  had  been  construed  by  the  Supreme  Court  of  the 
state  in  a  prior  action  of  ejectment,  and  the  question  was  as  to  the  effect 
of  its  judgment.     Mr.  Justice  Gray  said : 

••The  decision  of  the  Supreme  Ck>urt  of  Pennsylvania,  in  the  former  action 
of  ejectment,  is  certainly  not  conclusive  as  an  adjudication  of  the  rights  of 
the  parties,  inasmuch  as  a  single  verdict  and  judgment  in  ejectment,  not 
being  conclusive  under  the  laws  and  in  the  courts  of  the  state,  is  not  con- 
clusive in  the  courts  of  the  United  States,  and  no  bar  to  the  second  action 
of  ejectment.  •  •  •  The  question  whether  the  opinion  of  the  Supreme 
Court  of  the  state  in  the  former  action  is  conclusive  evidence  of  the.  law  of 
Pennsylvania  in  a  court  of  the  United  States  depends  upon  the  further  ques- 
tion whether  the  opinion  is  declaratory  of  the  settled  law  of  Pennsylvanin 
as  to  the  effect  of  such  devises,  or  is  a  decision  upon  the  construction  of  this 
particular  devise.  When  the  construction  of  certain  words  in  deeds  or  wills 
of  real  estate  has  become  a  settled  rule  of  property  in  a  state,  that  con- 
struction is  to  be  followed  by  the  courts  of  the  United  States  in  determining 
the  title  to  land  within  the  state,  whether  between  the  same  or  between  other 
parties.  •  •  •  But  a  single  decision  of  the  highest  courts  of  a  state 
upon  the  construction  of  the  words  of  a  particular  devise  is  not  conclusive 
evidence  of  the  law  of  the  state,  in  a  case  in  a  court  of  the  United  States, 
involving  the  construction  of  the  same  words,  between  other  parties,  or 
even  between  the  same  parties  or  their  privies,  unless  under  such  circum- 
stances as  to  be  an  adjudication  of  their  rights." 

It  must  be  held,  therefore,  that  the  opinion  of  the  Court  of  Appeals 
of  Kentucky  in  the  Creech-Johnson  case  is  not  conclusive  on  this  court 
as  to  the  true  location  of  complainant's  patent.  The  mere  fact  that 
prior  thereto  such  location  had  been  determined  by  this  court  on  two  oc- 
casions, and  this  location  was  held  to  be  erroneous  in  the  Court  of  Ap- 
peals in  that  case,  does  not  give  the  opinion  therein  any  more  force  than 
it  would  be  entitled  to  if  such  location  had  not  been  so  determined.  It 
is,  however,  the  duty  of  this  court  to  treat  that  opinion  with  respect,  to 
examine  the  reasons  given  for  the  conclusion  reached  in  it  and  weigh 
them  carefully,  and  not  to  depart  therefrom  lightly,  but  only  upon  the 
deepest  conviction  that  it  has  fallen  into  error.    This  I  will  do. 

I  recur,  then,  to  the  question  which  I  started  out  to  consider,  and  that 
is,  as  to  what  is  the  true  location  of  the  Ledford  patent.     In  order  to 
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locate  a  boundary  of  land  contained  in  a  deed  or  patent,  it  is  essential 
to  first  interpret  the  words  used  in  describing  the  boundary  and  deter- 
mine their  meaning,  or,  in  otlier  words,  to  ascertain  what  boundary  is 
called  for  thereby.  The  patent  calls  for  six  lines  and  six  comers.  The 
first  comer  is  two  beeches  and  two  sugar  trees  in  Crank's  creek,  the  be- 
ginning comer  of  Noble  Smith's  1,600-acre  survey.  The  second  cor- 
ner is  three  beeches,  the  beginning  corner  to  a  600-acre  survey  of  said 
Noble  Smith.  The  other  four  comers  are  stakes.  The  third  comer, 
or  first  stake  comer,  is  located  "on  the  top  of  the  Cumberland  Moun- 
tain." The  fourth  corner  or  second  stake  corner,  is  located  "near  Cum- 
berland Gap."  The  other  two  stake  comers  are  not  located,  save  so 
far  as  they  are  located  by  the  courses  and  distances  called  for  in  the 
lines  leading  to  them. 

Now,  the  first  two  comers — ^the  beech-sugar  tree  corner,  beginning 
corner  of  the  Smith  1,500-acre  survey,  and  the  beech  corner,  the  begin- 
ning comer  of  the  Smith  600-acre  survey — are  known  objects  and  can 
be  readily  found  by  one  going  on  the  ground.  The  fixing  of  these  two 
comers  fixes  the  first  line,  which,  according  to  the  true  interpretation 
thereof,  nothing  else  appearing,  is  a  straight,  or,  as  the  old  ejectment  law- 
yers would  term  it,  a  rectilinear,  or  right,  line,  between  those  two  corners. 
The  patent  boundary  undertakes  to  give  the  courseand  distance  of  this  line. 
According  to  that,  its  course  is  S.  70*  W.  and  its  distance  664  poles. 
But  actual  running  and  measurement  of  that  line,  making  due  allowance 
for  variation  in  the  magnetic  meridian,  shows  that  such  is  not  the  true 
course  and  distance  of  said  line.  It  runs  further  south  and  is  longer 
than  IS  there  given.  Complainants's  surveyors  testify  that  it  runs  S. 
66>4**  W.,  and  defendant's  surveyor  that  it  mns  S.  67>4*  W. ;  thus  dif- 
fering by  one  degree.  The  former  testify  that  its  length  is  920  poles,  or 
256  poles  longer  than  given  in  the  patent ;  the  latter  that  its  length  is 
911.5  poles,  or  247.6  poles  longer  than  so  given,  thus  differing  by  8)4 
poles.  In  locating  this  first  line,  according  to  the  rule  of  preference 
governing  in  such  cases,  by  which  the  order  of  preference  is  nat- 
ural objects,  artificial  objects,  adjacent  lines,  courses,  distances,  and, 
lastly,  quantity,  the  line  given  in  the  patent  as  the  first  line,  limiting  our- 
selves to  the  course  and  distance,  must  be  rejected,  and  the  straight  line 
between  the  two  known  natural  objects  constituting  the  first  and  second 
comers  accepted  as  the  first  line  thereof. 

When  we  come  to  the  second  line,  there  is  no  doubt  as  to  its  meaning 
and  true  interpretation.  It  is  a  straight  line  between  the  second  corner, 
three  beeches,  and  a  stake  on  top  of  Cumberland  Mountain.  But  it  can- 
not be  located,  as  in  the  case  of  the  first  line,  by  first  locating  the  comers 
and  then  drawing  a  straight  line  between  them.  This,  because  the  third 
comer,  the  stake  on  top  of  Cumberland  Mountain,  is  not  to  be  found. 
Hence  we  must  pursue  the  opposite  course,  and  locate  the  comer  by  first 
locating  the  line ;  and  we  locate  the  line  by  running  the  course  called 
for  in  the  patent,  which  is  S.  28**  W.  Where  that  line  strikes  the  top 
of  Cumberland  Mountain  is  the  third  comer.  By  actual  measurement, 
the  distance  is  longer  than  called  for  in  the  patent,  to  wit,  400  poles. 
Complainant's  surveyors  testify  that  it  is  424.12  poles,  and  defendant's 
surveyor  that  it  is  463.4  poles,  thus  differing  by  39.28  poles. 

So  far  there  is  not  the  slightest  difficulty  in  locating  the  patent     Both 
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sides  are  agreed.  It  is  out  of  the  third  line  that  the  supposed  difficulty 
in  locating  the  patent  arises.  Here  we  must  first  interpret  the  call  for 
that  line,  and  in  so  doing  we  must  go  to  the  very  root  of  the  matter. 
Splitting  this  call  up  into  its  elements,  we  find  that  it  calls  for  three 
things  in  relation  to  said  line.  It  calls  for  us  to  go  from  a  stake  on  top 
of  Cumberland  Mountain  to  a  stake  near  Cumberland  Gap,  it  calls  for 
a  course  S.  60*  W.,  and  it  calls  for  a  distance  of  8,320  poles,  or  just  26 
miles.  What,  then,  does  the  first  call,  to  wit,  from  a  stake  on  top  of 
Cumberland  Mountain  to  a  stake  near  Cumberland  Gap,  mean?  We 
are  here,  I  opine,  at  the  very  heart  of  this  controversy.  Settle  this  matter 
correctly,  and  this  case  is  settled  so  far  as  the  question  as  to  the  location 
of  the  Ledford  patent  is  concerned. 

Just  here,  then,  let  us  retire  from  the  center  to  the  circumference— 
from  the  unknown  to  the  known — and  then  come  back  to  the  center  again. 
In  the  first  place,  I  think  it  can  be  safely  laid  down  that  a  call  from  one 
object  to  another  object  is  a  call,  nothing  else  appearing,  for  a  straight 
or  rectilinear  or  right  line  between  and  connecting  the  two  objects. 
But,  whilst  this  is  so,  it  is  not  necessarily  so.  It  is  so,  nothing  else  ap- 
pearing. It  is  consistent  with  this  call  that  the  real  line  between  and 
connecting  the  two  objects  is  not  such  a  line.  In  the  case  of  Lyon  v. 
Ross,  1  Bibb,  466,  a  parent  had  divided  his  land  by  deed  between  his  two 
children.  The  partition  line  called  for  therein  ran  from  comer  to  cor- 
ner, without  mentioning  any  intervening  object.  One  pole  distant 
from  a  rectilinear  line  between  the  two  comers  was  a  spring.  It  was 
proven  that  the  line  as  run  in  making  the  division  passed  through  the 
center  of  this  spring,  so  as  to  afford  to  both  farms  the  use  of  water 
from  the  spring.  The  question  was,  as  stated  by  Judge  Boyle,  "whether 
a  mathematical  line,  the  shortest  distance  between  the  two  corners,  or 
the  line  as  actually  run,"  was  to  be  deemed  the  boundary  between  the 
two  places.  It  was  held  that  the  line  actually  run  was.  Judge  Boyle 
said : 

'*In  surreys,  where  a  line  In  fact  has  not  been  ran,  or,  If  run,  no  objects 
existed  on  the  direction  of  the  line  to  give  it  locality,  or  those  that  existed, 
being  of  perishable  nature,  have  become  extinct,  to  ascertain  the  line  in  ques- 
tion, the  course  called  for  must,  of  necessity,  be  adopted  as  the  only  practic- 
able mode ;  but,  when  ascertained  and  marked  by  natural  or  artificial  objects, 
it  would  seem  most  reasonable  that  it  should  remain  to  be  considered  as 
the  proper  boundary  of  the  survey,  notwithstanding  it  might  after wjirds 
be  found  to  deviate  somewhat  from  a  rectilinear  direction.  To  substitute 
the  rectilinear  line,  instead  of  the  line  actually  run  and  located  by  natural 
or  artificial  objects,  as  the  test  of  right  between  parties,  would  be  subject- 
ing men  to  the  inconvenience  of  being  governed  by  a  rule  which  was  in- 
visible and  untangible,  and  capable  of  being  known  but  by  few,  instead  of 
being  governed  by  a  rule  which  is  an  object  of  sense,  and  equally  capable, 
of  being  known  to  all.  In  the  present  case,  as  the  proof  is  unquestionable 
that  the  line  actually  run  passed  through  the  middle  of  the  spring,  we  cannot 
hesitate  to  say  that  the  spring  ought  to  be  taken  as  the  boundary  between 
the  parties,  and  that  the  complainants  are  entitled  to  a  moiety  thereof.^' 

This  decision  may  be  tliought  to  be  questionable,  as  permitting  parol 
evidence  to  vary  a  deed.  But,  whether  so  or  not,  it  must  be  accepted 
that  if  the  call  is  from  one  point  in  a  continuous  object,  natural  or  artifi- 
cial, to  another  point  in  the  same  object,  the  line  between  and  connecting 
the  two  points  follows  the  sinuosities  of  such  object,  if  not  straight. 
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and  is  curved  or  zigzag  as  the  case  may  be.  And  this  is  so,  whether 
the  call  is  simply  from  point  to  point,  without  further  reference  to  the 
object,  or  is  more  definite,  and  says  tiiat  in  going  from  the  one  to  the 
other  you  go  with  or  follow  the  object.  In  such  a  case  it  cannot  be  said 
that  parol  evidence  is  admitted  to  vary  the  writing ;  for  it  is  a  cardinal 
rule  in  the  construction  of  a  writing  that  it  is  to  be  construed  in  the  light 
of  existing  circumstances,  and  in  such  a  case  the  continuous  object  be- 
tween and  connecting  the  two  points  called  for  is  a  part  of  the  existing 
circumstances.  In  view  of  it,  the  call  to  run  between  the  two  points  is 
construed  to  run  with  it,  though  it  is  not  so  expressed.  A  good  instance 
of  the  application  of  this  in  the  case  of  an  artificial  object  may  be  found 
in  the  case  of  Whitaker  v.  Hall,  1  Bibb,  79.  In  that  case  Judge  Bibb, 
in  his  usual  vigorous  style,  said : 

"We  bave  no  difficulty  in  deciding  it  as  a  general  rale  tliat,  when  an  entry 
calls  for  a  road  or  trace,  and  has  reference  to  an  intermediate  distance  be- 
tween the  two  objects  on  tliat  road,  the  meanders,  and  not  a  direct  line,  must 
govern  the  admeasurements.  When  a  road  is  mentioned,  and  a  distance 
to  an  object  on  it,  the  mind  of  every  man  of  common  sense  takes  the  road, 
and  follows  It  as  the  safest  and  most  infallible  guide." 

Here  the  call  was  "along  the  road,"  but  it  was  held  that  that  was  not 
essential.  A  good  instance  of  the  application  in  the  case  of  a  natural 
object  may  be  found  in  the  case  of  St.  Clair  Co.  v.  Lovingston,  23  Wall. 
46,  23  ly.  Ed.  69.     In  that  case  Mr.  Justice  Swayne  said : 

"It  may  be  considered  a  canon  in  American  Jurisprudence  that  where  the 
calls  in  a  conveyance  of  land  are  for  two  comers  at,  in,  or  on  a  stream  or 
its  banks,  and  there  is  an  intermediate  line  extending  from  one  such  corner 
to  the  other,  the  stream  is  the  boundary,  unless  there  is  something  which 
excludes  the  operation  of  the  rale  by  showing  that  the  intention  of  the  par- 
ties was  otherwise." 

And  it  is  well  settled  that  the  mere  fact  that  the  connection  between 
the  two  points  in  the  natural  or  artificial  object  consists  of  a  line  or  series 
of  lines  whose  courses  and  distances  are  given,  which  do  not  correspond 
with  the  sinuosities  or  meanders  of  the  continuous  object  in  question,  is 
not  sufficient  of  itself  to  show  that  it  was  the  intention  of  the  parties  that 
the  two  corners  should  not  be  connected  by  such  sinuosities  or  meanders. 
In  the  Whitaker-Hall  case,  supra,  Judge  Bibb  added  to  the  quotation 
we  have  made  from  his  opinion  the  following,  to  wit : 

*'Where  a  tnathematical  point  is  required  on  a  road  at  a  given  distance, 
common  sense  wo];ild  blush  for  that  sophistication  which  would  attempt  to 
find  It  by  taking  the  bearings  and  distances  along  the  meanders  of  the 
road,  protracting,  taking  the  given  distance  with  the  dividers,  and  applying 
it  to  the  plat,  taking  the  course  of  the  direct  line,  then  running  the  line  ac- 
cording to  this  experimental  course,  and  measuring  the  distance  on  the 
ground.  And  when  this  direct  line,  so  taken,  was  applied  to  the  ground,  the 
distance  would  fall  short  of  or  overreach  the  road,  by  reason  of  the  inac- 
curacy of  instruments,  or  because  the  meanders  of  the  road  had  been  taken, 
not  on  a  perfect  plane,  or  because  the  direct  course  was  over  an  uneven 
surface,  and  thus  the  operator  must  b^in  again  to  search  for  the  point  re- 
quired; whereas  the  first  admeasurement  along  the  meanders  of  the  road 
would  have  at  once  ascertained  the  point  required." 

In  the  case  of  Bruce  v.  Taylor,  2  J.  J,  Marsh.  160,  the  calls  of  the  pat- 
ent were  to  begin  on  the  Ohio  river  and  then  for  certain  courses  and 
distances    without   any   comer   or   marked    line    to   the   mouth   of 
141 F.— 46 
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Kinnekenick,  a  stream  emptying  into  the  Ohio,  and  then  cer- 
tain courses  and  distances,  without  any  comers  or  marked 
lines,  to  a  stake  on  the  Ohio  river,  and  then  for  courses,  distances,  and 
corners  from  the  river  round  to  the  beginning.  If  the  patent  was  con- 
strued to  bind  on  the  river  and  run  with  its  meanders  from  the  begin- 
ning to  the  mouth  of  Kinnekenick,  and  thence  to  the  stake  on  the  river, 
it  included  the  land  in  controversy  in  that  case ;  but  if  the  courses  and 
distances  up  the  river  controlled  and  were  established  as  the  boundary, 
then  the  patent  did  not  include  that  land.  The  former  was  held  to  be 
the  true  construction  of  the  patent.    Judge  Robertson  said : 

"It  is  our  opinion  that  the  river  is  the  boundary.  The  beginning  is  on  the 
river.  The  month  of  Kinnekenick  is  on  the  river.  The  stake  called  for  is 
on  the  river.  The  intermediate  courses  are  in  the  general  direction  of  the 
river.  No  comers  are  called  for.  The  courses  and  distances  are  not  ac- 
curate, but  such  as  would  be  called  for  when  intending  that  the  river  should 
be  the  boundary.  The  surveyor  would  not  be  particular  in  ascertaining  by 
his  compass  the  exact  course,  nor  with  his  chain  the  precise  distance." 

Then  in  St.  Clair  Co.-Lovingston  case  the  calls  of  one  of  the  surveys 
construed  therein  were  as  follows,  to  wit : 

"Beginning  on  the  Mississippi  river,  opposite  to  St.  Louis,  from  which 
the  lower  window  of  the  United  States  storehouse  in  St  Louis  bears  N. 
70%*  W. ;  thence  S.  6*  W.  IGD  poles,  to  a  point  in  the  river  from  which 
a  sycamore  20  inches  in  diameter  bears  S.  85*  E.;  250  links;  thence  S.  35* 
E.  130  poles,  to  a  point;  thence  N.  35*  W.  170  poles,  to  a  forked  elm  on  the 
bank  of  Cahokia  creek ;  thence  N.  85*  W.  70  poles,  to  the  beginning." 

It  will  be  noted  that  here  was  a  call  from  a  definite  point  on  the  bank 
of  the  river  to  a  definite  point  in  the  river.  It  was  not  said  as  to  whether 
the  line  was  to  run  with  the  bank  or  with  the  river.  The  sole  defining 
of  the  line,  otherwise  than  due  to  the  terminal  points  called  for,  was 
the  course  and  distance  given.  It  was  held  that  the  river  was  the  line. 
Mr.  Justice  Swayne  said : 

"It  will  be  observed  that  the  beginning  corner  is  on  the  bank  of  the  river. 
The  second  corner  is  a  point  in  the  river.  The  line  between  them  ia  a 
straight  one.  Where  the  course  described  would  have  fixed  the  line  does 
not  appear.  There  was  an  obvious  benefit  in  Having  the  entire  front  of  the 
land  extend  to  the  water's  edge.  There  was  no  previous  survey  or  owner- 
ship by  another  to  prevent  this  from  being  done.  No  sensible  reason  can 
be  Imagined  for  having  the  two  comers  on  the  river  and  the  intermediate 
line  deflect  from  it.  Under  the  circumstances  we  cannot  doubt  that  the 
river  was  intended  to  be  made,  and  was  made,  the  west  line 'of  the  survey. 
In  the  light  of  the  facts,  such  is  our  construction  of  thej^alls  of  the  survey, 
and  we  give  them  this  effect." 

With  these  principles  well  settled,  how  is  the  call  in  question  to  be 
construed?  If  the  call  had  been  from  the  stake  on  the  top  of  Cumber- 
land Mountain  to  another  stake  on  the  top  thereof,  definitely  fixed,  there 
would  be  no  question  but  that  the  line  between  the  two  stakes  would  run 
with  the  top  of  the  mountain,  though  it  was  not  so  expressed,  and  not- 
withstanding whatever  relation  thereto  the  course  called  for  bore.  If  it 
did  not  coincide  with  the  top  of  the  mountain,  it  would  have  to  be  re- 
jected. It  could  not  control  the  location  of  the  line  or  aflFect  it.  So,  if 
the  call  had  been  from  the  stake  on  top  of  Cumberland  Mountain  to 
Cumberland  Gap,  the  same  result  would  follow.  For  Cumberland  Gap 
is  a  feature  of  the  top  of  Cumberland  Mountain.    It  is  a  break  therein. 
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So,  likewise,  would  it  follow,  if  the  call  had  been  from  the  stake  on  top 
of  Cumberland  Mountain  to  another  stake  on  top  thereof  near  Cumber- 
land Gap.  Does,  then,  any  different  result  folfow  from  the  mere  fact 
that,  instead  of  the  call  being  either  one  of  these  three,  it  is  a  call  from 
the  stake  on  top  of  Cumberland  Mountain  to  a  stake  near  Cumberland 
Gap?  Does  that  not  mean  a  stake  on  top  of  Cumberland  Mountain 
near  Cumberland  Gap?  I  think  it  does.  It  cannot  reasonably  mean 
anything  else.  The  call  means  to  run  with  the  top  of  Cumberland 
Mountain  to  a  stake  on  the  top  thereof  near  Cumberland  Gap.  That 
such  is  the  true  meaning  of  this  call  is  enforced  by  considering  by  way 
of  illustration  only  the  first  three  calls  of  the  conflicting  patent  involved 
in  the  suit  by  complainant  against  Farmer  and  others  (141  Fed.  703),  in 
which  Judge  Barr  construed  and  located  complainant's  patent.  That 
patent  was  issued  July  15,  1846,  on  a  survey  made  March  3,  1846,  ap- 
parently on  the  same  day  that  complainant's  survey  was  made.  His  sur- 
vey was  made  by,  the  surveyor,  James  Farmer,  and  that  by  the  deputy 
surveyor,  W.  C.  Farmer,  nephew  of  the  former.  Its  first  thfee  calls  are 
as  follows,  to  wit : 

''Beginning  at  two  Spanish  oaks  and  black  oak  on  top  of  Cumberland 
Mountain,  in  the  Gbadwell  Gap,  near  tbe  head  waters  of  Martin  Fork,  nenr 
a  cliff  of  rock  west  of  the  trail  leading  across  said  mountain;  thence  8.  71*" 
W.  140  poles,  to  a  hickory  on  top  of  mountain ;  thence  S.  72**  W.,  with  the 
top  of  said  mountain,  W.  2,560  poles,  to  a  stake  near  Cumberland  Gap." 

Here  the  beginning  comer  on  top  of  the  mountain  is  more  definitely 
fixed  than  the  third  corner  in  the  Ledford  patent.  It  is  two  Spanish 
oaks  and  black  oak,  in  Chadwell  Gap,  near  the  head  waters  of  Martin 
Fork,  near  a  cliff  of  rock,  west  of  the  trail  leading  across  the  mountain. 
The  second  corner  is  a  hickory  on  top  of  the  mountain.  The  course  and 
distance  of  the  first  line  is  given,  and  it  is  not  said  that  it  runs  with  the 
top  of  the  mountain.  But  is  it  not  certain  that  it  does  so  wherever  the 
course  and  distance  will  take  one?  The  third  corner  is  a  stake  near 
Cumberland  Gap,  just  as  in  the  Ledford  patent  the  fourth  comer  is  a 
stake  near  said  Gap.  It  is  not  said,  any  more  than  here,  that  the  stake 
is  on  top  of  the  mountain.  It  is  said,  however,  that  th|e  second  line  runs, 
not  only  a  certain  course  and  distance,  but  "with  the  top  of  said  moun- 
tain." Does  not,  therefore,  this  line  run  with  the  top  thereof,  wherever 
the  course  may  take  one  .^  Clearly  so.  Now,  though  the  matter  is  not 
so  definitely  expressed,  I  think  it  is  equally  clear  that  the  third  line  of 
the  Ledford  patent,  from  the  stake  on  top  of  Cumberland  Mountain  to  a 
stake  near  Cumberland  Gap,  runs  with  the  top  of  the  mountain  and 
thence  to  a  stake  on  top  thereof,  wherever  the  course  called  for,  to 
wit,  S.  60°  W.,  may  take  one.  We  are  not  authorized  to  abandon  the  top 
of  Cumberland  Mountain  for  it ;  for  it  is  a  commonplace  that  courses 
and  distances  must  yield  to  objects  called  for,  and  particularly  to  natur- 
al objects  as  to  whose  location  there  cannot  be  the  slightest  doubt.  Par- 
ticularly should  we  not  abandon  the  top  of  the  natural  object  thus  called 
for,  in  the  light  of  the  consideration  that  to  do  so  would  run  us  out  of 
the  state  of  Kentucky  into  the  states  of  Virginia  and  Tennessee.  From 
Cumberland  Gap  west  the  top  of  Cumberland  Mountain  is  the  dividing 
line  between  the  states  of  Kentucky  and  Virginia,  At  Cumberland  Gap 
those  states  and  the  state  of  Tennessee  corner.    If  a  line  is  run  from 
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the  Stake  on  top  of  Cumberland  Mountain — ^the  third  comer  of  the  Led- 
ford  patent— S.  60**  W.  8,320  poles,  it  will  take  one  across  the  wedge  of 
Virginia,  between  Kentucky  and  Tennessee,  running  to  Cumberland 
Gap,  into  Tennessee,  on  Powell  river,  4}^  miles  southeast  of  Cumber- 
land Gap.  Kentucky  had  no  right  to  grant  land  outside  of  its  borders. 
This  consideration  therefore  removes  all  possible  ground  for  claiming 
that  the  course  called  for  and  distance  along  the  course  has  any  bearing 
whatever  in  fixing  the  third  line  of  the  Ledford  patent. 

We  think,  however,  that  entirely  too  much  stress  is  placed  upon  this 
consideration.  It  is  not  a  controlling  consideration  in  fixing  that  line. 
It  is  simply  a  confirming  one.  The  line  would  have  to  be  where  we 
have  fixed  it,  to  wit,  on  the  top  of  Cumberland  Mountain,  even  if  such 
consideration  did  not  exist,  and  Kentucky  and  Harlan  county  thereof 
extended  south  of  Cumberland  Mountain  and  took  in  the  territory  where 
said  course  and  distance  will  take  one.  In  the  Bruce-Taylor  Case, 
above,  there  was  a  similar  confirming  consideration.  If  the  courses  and 
distances  called  for  between  the  comers  on  the  Ohio  river  were  run 
out,  some  of  them  would  take  one  across  the  Ohio  river  into  the  state 
of  Ohio.  This  fact  was  alluded  to  as  confirming  the  constmction  of 
the  patent  necessitated  by  the  other  considerations  in  the  case.  Judge 
Robertson  said: 

"In  this  case  there  1b  a  manifest  mistake  in  the  calls  of  the  patent  for  coarse 
and  distance.  If  they  must  be  literally  pursued  for  ascertaining  the  boundary, 
much  of  the  land  which  the  patent  will  be  made  to  include  will  be  covered  by 
the  Ohio  river,  and  some  of  it  will  be  in  the  state  of  Ohio.  It  was  not  Int^ided 
to  appropriate  the  river,  nor  land  on  the  north  of  it  It  was  not  practicable  to 
do  either.  Then  here  is  a  plain  mistake  in  the  patent  How  is  it  to  be  recti- 
fied? There  must  be  some  deviation  from  the  calls.  They  cannot,  therefore, 
define  the  true  boundary ;  and,  consequently,  some  other  line  than  that  which 
would  be  described  by  them  must  be  established.  This  line  is  evidently  the 
river.  Disregard  the  calls  for  course  and  distance,  and  no  rational  mind  can 
doubt  that  it  was  the  intention  of  the  government,  the  patentee,  and  the  sur- 
veyor to  bound  the  8,200  acres  on  the  north  by  the  river.  These  chills  must 
be  disregarded,  because  they  are  incongruous  and  false.  The  river  Is  then 
left  without  any  competition  with  any  other  line,  and  it  Is  established  as  the 
true  line  by  many  circumstances  which  could  not  be  reconciled  by  fixing  any 
other  boundary." 

Besides  all  this,  it  is  expressly  stated  in  the  patent  that  the  tract  of 
land  thereby  conveyed  and  bounded  as  therein  set  forth  is  located  in 
Harlan  county,  Ky.  Consistently  with  this  statement,  the  third  line  of 
the  boundary  cannot  be  run  into  Virginia  and  Tennessee,  thereby  lo- 
cating said  tract  in  the  three  states  of  Virginia,  Tennessee,  and  Ken- 
tucky. To  so  run  it  would  do  violence  to  that  statement.  It  must 
be  run  so  as  to  throw  the  whole  of  the  tract  of  land  in  Kentucky,  if  any 
attention  is  paid  thereto.  It  must  be  accepted,  therefore,  that  the 
third  line  of  the  Ledford  patent  runs  with  the  top  of  Cumberland 
Mountain,  from  the  stake  on  top  thereof  at  the  end  of  the  second  line 
to  a  stake  near  Cumberland  Gap ;  i.  e.,  that  this  is  the  true  meaning  of 
the  first  of  the  three  elements  into  which  we  have  split  the  call  for 
this  line,  and  that  the  second  element,  to  wit,  that  the  line  called  for 
runs  a  course  of  S.  60'  W.,  must  be  rejected.  In  rejecting  it  we  do 
nothing  more  than  we  were  compelled  to  do  in  regard  to  the  call  for 
course  and  distance  as  to  the  first  line.    It  should  not  be  overlooked. 
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however,  that  there  was  some  basis  for  the  course  having  been  so  given. 
The  general  course  of  Cumberland  Mountain  is  southwestwardly,  and 
according  to  the  testimony  of  complainant's  surveyors  the  course  of 
Cumberland  Mountain  from  the  stake  on  top  thereof  at  the  end  of  the 
second  line  for  a  distance  of  one  to  three  miles  is  S.  60°  W.  It  then 
turns  towards  the  north ;  but,  as  it  approaches  Cumberland  Gap,  for  a 
distance  of  several  miles,  it  resumes  again  the  course  of  S.  60**  W. 

What,  then,  as  to  the  third  element  of  the  call  for  the  third  line,  to 
wit,  that  it  shall  go  a  distance  of  8,320  poles,  or  26  miles?  Simply 
this,  that  that  distance  is  to  be  applied  tp  the  top  of  Cumberland  Moun- 
tain, and  wherever  it  will  take  one  there  is  the  stake  near  Cumberland 
Gap  which  is  called  for  as  the  end  of  the  third  line.  According  to  com- 
plainant's surveyors,  that  distance  lacks  724  poles  of  taking  one  to  Cum- 
berland Gap,  and  according  to  defendant's  surveyor  it  lacks  140.59  poles 
of  so  doing.  In  holding  that  this  line  goes  no  farther  than  this  dis- 
tance will  take  one,  I  come  in  conflict  with  the  opinions  of  Judges  Barr 
and  Evans.  They  held  that  this  line  ran  to  the  center  of  Cumberland 
Gap.  Complainant  so  contends  herein.  This  contention,  to  be  valid, 
amounts  to  this :  That  invariably,  when  a  call  says  that  it  runs  to  an 
object  near  another  object,  you  run  to  the  latter  object  and  not  to  the 
former.^  I  cannot  accede  to  the  correctness  of  this  position.  There 
may  be  instances  of  such  a  call  where,  in  order  to  prevent  the  descrip- 
tion failing  from  uncertainty,  it  will  be  proper  to  go  to  the  object  near  to 
which  the  object  called  for  is  said  to  be.  A  case  of  that  sort  exists 
when  the  object  called  for  cannot  be  found  and  there  are  no  data  by 
which  its  place  can  be  located.  When,  however,  the  object  called  for 
can  be  found  or  its  place  can  be  located,  the  line  must  be  run  to  that  ob- 
ject or  place.  It  cannot  properly  be  made  to  run  to  the  object  near  to 
which  the  object  called  for  is  said  to  be.  This  distinction  was  brought 
out  in  the  case  of  Harry  v.  GrsJiam,  18  N.  C.  76,  27  Am.  Dec.  226. 
There  the  second  call  of  the  boundary  involved  was  for  a  line  running  a 
certain  course  and  distance  to  "a  black  oak  near  his  (Graham's)  own 
line,"  There  was  no  black  oak  at  the  terminus  of  this  line,  run  by  the 
course  and  distance  called  for.  It  failed  to  reach  Graham's  line  by  30 
poles.  The  question  was  whether  the  line  should  stop  at  the  end  of  the 
distance  called  for  or  should  be  continued  to  Graham's  line.  It  was  held 
that  it  should  stop  at  said  distance.  Judge  Ruffin,  in  delivering  the 
opinion  of  the  court,  said: 

"The  call  Is  not  for  that  line,  or  for  a  tree  In  It,  but  to  one  near  It.  The 
argument  is  that,  as  it  cannot  be  told  how  near,  we  must  go  to  It  The  ar- 
gument would  be  strong  if  the  call  had  been  simply  for  a  black  oak  near 
the  line,  as  in  the  case  supposed  by  the  counsel  of  a  description  beginning 
at  a  stake  or  tree,  not  found,  near  the  middle  of  the  field.  There  would  be 
no  point  but  the  middle  of  the  field  to  govern;  and,  rather  than  the  deed 
should  be  void  for  uncertainty,  that  would  be  adopted.  But,  if  the  words 
of  the  deed  were  'beginning  at  a  stake  near  the  middle  of  the  field  and 
standing  100  poles  east  from  a  certain  tree,'  it  would  be  different,  because 
the  former  is  removed  by  the  mathematical  certainty  to  be  obtained  by 
measuration  from  the  other  point  g^iven.  That  is  precisely  the  case  before 
us.  The  call  is  not  merely  for  a  black  oak  near  the  line,  but  that  black  oak 
Is  represented  as  standing  N.  45**  W.  320  poles  from  a  chestnut  and  red  oak, 
which  are  found,  which  removes  the  uncertainty  which,  without  any  dis- 
tance given,  we  should  feel  upon  the  point  how  near  the  line  of  the  other 
tract  is  to  be  approached." 
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So  here  the  call  is  not  to  a  stake  near  Cumberland  Gap  merdy.  It 
is  a  call  for  a  stake  near  said  Gap  which  is  8,320  poles,  or  26  miles,  by  the 
top  of  Cumberland  Mountain,  from  the  stake  on  top  thereof  at  the  end  of 
the  second  line.  Judges  Barr  and  Evans  were  led  to  locate  the  termi- 
nus of  the  third  line  of  the  Ledford  patent  in  the  center  of  the  Gap  by 
the  undue  emphasis,  heretofore  referred  to,  placed  upon  the  considera- 
tion that  running  the  third  line  according  to  the  course  for  the  distance 
called  for  would  take  one  across  the  wedge-shaped  point  of  Virginia  into 
Tennessee,  4^4  miles  southeast  of  CumlSrland  Gap.  With  the  alterna- 
tive presented  of  taking  the  end  of  such  a  line  or  the  center  of  the  Gap 
as  the  terminus  of  the  third  line  of  the  patent,  there  was  nothing  to  be 
done  but  accept  the  latter.  The  alternative  was  not  presented  of  taking 
the  end  of  the  line  run  with  the  top  of  Cumberland  Mountain,  a  distance 
of  8,320  poles  from  the  third  corner  of  the  patent  or  the  center  of  the 
Gap.  Had  it  been,  the  result  would  probably  have  been  different  This 
alternative,  however,  is  presented  to  me,  and  I  have  no  hesitancy  in 
holding  that  the  end  of  the  line  so  run,  rather  than  the  center  of  the 
Gap,  should  be  treated  as  the  end  of  the  third  line  or  the  fourth  comer 
of  the  patent.  No  better  reason  for  so  holding  can  be  given  than  that 
the  one  is  called  for  and  the  other  is  not.  This  error  in  the  holding  of 
Judges  Barr  and  Evans  is  what,  in  my  opinion,  threw  Judge  Hobson  off 
the  track  in  Creech  v.  Johnson.  It  is  plain  that  running  the  third  line 
to  the  center  of  the  Gap  is  a  strain  upon  the  call  of  the  patent,  if  not 
a  violation  of  it — such  a  strain  as  was  calculated  to  lead  one  to  hunt  up 
some  other  way  of  locating  the  patent.  And  this  I  believe  to  be  the  psy- 
chological explanation  of  the  error  into  which  Judge  Hobson  fell  in 
locating  the  patent,  which  error  I  will  point  out  further  on. 

If,  then,  I  am  correct  so  far,  it  must  be  determined  which  of  the  ti^'o 
measurements  of  the  top  of  Cumberland  Mountain  from  the  third  cor- 
ner is  to  be  accepted — that  of  complainant's  surveyors,  or  that  of  defend- 
ant's surveyor.  The  experience  of  the  former  has  been  so  much  great- 
er than  that  of  the  latter,  that  it  must  be  regarded  that  they  are  beyond 
question  the  greater  experts.  They,  no  doubt,  could  tell  the  course  of 
the  top  of  the  mountain  better  and  measure  it  with  greater  accuracy. 
But  defendant's  surveyor  is  more  after  the  order  of  the  surveyor  who 
made  the  original  survey  and  he  has  furnished  the  number  of  meanders 
there  are  of  the  top  of  the  mountain  from  the  third  corner  to  Cumber- 
land Gap,  to  wit,  169,  and  has  given  the  course  and  distance  of  each, 
so  that  his  work  can  be  tested.  And,  still  further,  he  brings  the  end 
of  the  distance  nearer  to  Cumberland  Gap,  and  hence  makes  my  location 
of  the  patent  more  in  conformity  with  that  of  Judges  Barr  and  Evans, 
This  consideration  has  much  force  with  me,  as  I  have  been  bothered 
with  the  idea  that  perhaps  comity  required  that  I  should  accept  their 
location.  For  these  reasons  provisionally  I  shall  at  least  accept  a  point 
140.69  poles  from  the  center  of  Cumberland  Gap  as  the  location  of  the 
stake  near  that  Gap  called  for  in  the  third  call  of  the  patent 

We  have  thus  far  succeeded  in  locating  the  first  three  lines  of  the 
patent.  The  first  line  runs  between  two  natural  objects,  two  beeches 
•and  two  sugar  trees  at  one  end  and  three  beeches  at  the  other.  The 
second  one  runs  between  two  natural  objects,  to  wit,  the  three  beeches 
and  the  top  of  Cumberland  Mountain.    The  third  line  does  not  run  be- 
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tween  natural  objects,  but  is  itself  in  its  entire  course  a  part  of  a  natur^ 
al  object,  to  wit,  the  top  of  Cumberland  Mountain.  In  running  the 
first  line,  both  course  and  distance  had  to  be  rejected  on  account  of  the 
natural  objects;  in  running  the  second  line,  the  distance  alone  had  to 
rejected  on  that  account ;  and  in  running  the  third  line,  the  course  alone 
had  to  be  rejected,  and  that  only  for  that  portion  thereof  between  the 
two  ends  of  the  line.  If,  then,  there  is  to  be  any  difficulty  in  locating 
the  patent,  it  must  be  found  in  the  other  three  lines  lying  between  the 
fourth  and  the  beginning  courses.  There  is  no  call  for  a  natural  ob- 
ject in  the  course  of  either,  one  of  them.  No  natural  object  is  struck 
after  the  fourth  corner  is  left  until  the  beginning  comer  is  again  reached. 
If  running  these  three  lines  from  the  fourth  corner  according  to  their 
courses  and  distances  would  take  one  to  the  beginning  corner,  of  course, 
such  would  be  the  location  of  them. 

But  it  is  not  to  be  expected,  in  view  of  the  departures  made  from  the 
courses  and  distances  given  for  the  other  three  lines,  that  so  running 
them  would  take  one  there ;  and  it  will  not  do  so.  To  make  the  connec- 
tion, therefore,  a  departure  from  the  course  or  distance,  or  both,  of  one 
or  more  of  these  lines  will  have  to  be  made.  The  connection  tan  be 
made  by  running  the  fourth  and  fifth  lines  according  to  courses  and  dis- 
tances given,  and  then  connecting  the  fifth  corner  with  the  beginning 
by  a  straight  line.  This  line  will  depart  from  both  course  and  distance 
given  in  the  patent  as  to  it.  The  connection  can  be  made  by  running 
the  fourth  and  sixth  lines  according  to  the  courses  and  distances  given, 
and  connecting  the  fifth  and  sixth  corners  by  a  straight  line  between 
them.  To  do  this,  the  sixth  line  will  have  to  be  reversed,  and  the  fifth 
line  will  depart  from  both  course  and  distance  given  in  the  patent. 
Then  the  lines  can  be  run  in  either  one  of  three  ways  without  either  line 
departing  from  the  course  given.  In  each  instance  there  will  be  a  de- 
parture from  distance  as  to  one  or  more  of  the  lines.  The  fourth  line  can 
be  run  according  to  course  and  distance  given,  and  the  fifth  and  sixth 
lines  can  be  extended  until  they  intersect.  In  this  case  the  sixth  line 
will  be  reversed.  Then,  the  sixth  line  can  be  reversed,  and  run  according 
to  course  and  distance  given,  and  the  fifth  line  also  reversed,  and  ex- 
tended on  course  given  until  it  strikes  the  fourth  line,  which  will  short- 
en that  line.  Or  the  sixth  and  fourth  lines  can  be  extended  and  short- 
ened proportionately,  and  the  fifth  and  sixth  corners  connected  by  a 
straight  line  between  them  according  to  the  course  given.  Here,  then, 
are  five  different  ways  of  making  the  connection  between  the  fourth  and 
beginning  corner.  It  is  a  problem  as  to  which  of  these  five  ways  should 
be  adopted.  Counsel  on  neither  side  have  addressed  themselves  to  this 
problem.  The  testimony  of  the  surveyors  as  to  the  effect  of  these  differ- 
ent ways  of  running  these  lines  upon  the  location  of  this  part  of  the 
patent  has  been  based  upon  the  assumption  that  the  fourth  comer  is  at 
Cumberland  Gap.  In  solving  this  problem,  I  need  the  assistance  of  the 
testimony  of  the  surveyors  as  to  such  effect  on  the  basis  that  the  fourth 
comer  is  140.69  poles  from  Cumberland  Gap,  or  724  poles  therefrom. 
There  are  several  other  suits  pending  in  this  court  brought  by  complain- 
ant under  this  patent,  and  the  defendants  therein  may  be  more  or  less 
affected  by  the  location  of  these  lines.  The  problem  as  to  their  loca- 
tion, therefore,  should  be  set  down  for  further  hearing.     According  to 
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either  way  of  locating  said  lines,  a  much  greater  part  of  the  Cawood 
patent  than  defendants  concede  is  within  the  boundary  of  the  Ledford 
patent.  By  running  the  fourth  line  according  to  the  course  and  distance 
given  and  the  fifth  and  sixth  lines  as  to  course  given,  the  sixth  being  re- 
versed, and  both  extended  until  they  intercept,  the  Cawood  patent 
will  be  thrown  entirely  within  the  Ledford.  It  is  not  certain  that  it 
will  be  so  thrown  by  running  said  lines  in  any  of  the  other  ways. 

It  remains  to  consider  the  location  of  the  latter  patent  made  by  the 
Court  of  Appeals  in  the  Creech- Johnson  case.  It  located  the  first  and 
second  lines  the  same  as  I  have  done.  It  also  accepted  a  part  of  the  top 
of  Cumberland  Mountain  as  the  third  line.  It  did  not,  however,  ac- 
cept 8,320  poles  of  the  top  thereof  from  the  third  comer  southwesterly 
as  the  third  line.  It  accepted  only  so  much  thereof  as  lay  between  the 
third  corner  and  the  point  where  the  top  of  the  mountain  would  be 
struck  by  running  backwards  from  the  beginning  corner  along  the  sixth, 
fifth,  ana  fourth  lines,  according  to  the  courses  and  distances  of  the 
sixth  and  fifth  lines  and  the  courses  of  the  fourth  line.  So  doing  short- 
ened the  fourth  line  from  3,200  poles  to  1,090  poles,  or  in  all  2,110  poles. 
It  left  6,798.19  poles,  instead  of  8,320  poles  of  the  top  of  Cumberland 
Mountain,  between  the  point  so  struck  and  the  third  corner,  as  the  third 
line,  thus  cutting  off  and  throwing  out  of  the  boundary  1,521.81  poles  of 
the  top  of  said  mountain.  It  is  undoubtedly  true  that  in  locating  a 
boundary  it  may  be  proper  to  run  the  lines  backwards  in  their  reverse 
order.  The  circumstances  under  which  it  is  proper  to  do  this  are  well 
stated  by  Mr.  Justice  Bradley  in  Ayers  v.  Watson,  137  U.  S.  684,  11 
Sup.  Ct.  201,  34  L.  Ed.  803,  in  these  words : 

"As  already  intimated,  the  judge  was  right  in  holding  as  he  did  and  in 
instructing  the  Jury  that  the  beginning  comer  of  a  survey  does  not  control 
more  than  any  other  corner  actually  well  ascertained,  and  that  we  are  not 
constrained  to  follow  the  calls  of  the  grant  in  the  order  said  calls  stand 
in  the  field  notes,  but  are  permitted  to  reverse  the  calls  and  trace  the  lines 
the  other  way,  and  should  do  so,  whenever  by  so  doing  the-  land  embraced 
would  most  nearly  harmonize  all  the  calls  and  the  objects  of  the  grant* 
If  an  insurmountable  difficulty  is  met  with  in  running  the  lines  in  one  direc- 
tion, and  Is  entirely  obviated  by  running  them  in  the  reverse  direction,  and 
all  the  known  calls  of  the  survey  are  harmonized  by  the  latter  course,  it 
is  only  a  dictate  of  common  sense  to  follow  it.*' 

And  that  case  affords  a  good  illustration  of  this  statement.  The  land 
located  in  that  case  bounded  on  the  north  side  of  the  San  Andres  river, 
in  Texas.  It  was  rectangular  in  shape,  and  that  river  was  its  southern 
boundary.  The  boundary  called  first  for  the  western  line.  It  ran  from 
a  pecan  tree  on  the  margin  of  the  river  N.  22**  E.  22,960  varas,  to  a 
stake  in  the  prairie.  Next  came  the  northern  boundary.  It  ran 
from  said  stake  S.  70**  E.  12,580  varas,  to  two  small  hackberries. 
Lastly  came  the  eastern  boundary.  It  ran  from  said  two  small  hack- 
berries  S.  20°  W.  26,400  varas,  to  a  box  elder  tree  on  the  margin  of  said 
river.  Now,  in  running  these  three  lines  in  the  order  in  which  they  were 
given,  there  was  no  difficulty  with  the  first  line.  A  line  of  the  course 
and  distance  given  could  be  run  from  the  pecan  tree,  and  the  place 
where  it  ended  could,  for  the  time  being,  be  accepted  as  the  stake  called 
for  as  the  second  corner.  The  difficulty  came  with  the  second  line. 
Running  it  according  to  the  course  and  distance  given,  it  did  not  strike 
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any  hackberries,  and  it  fell  short  by  570  varas  of  striking  the  eastern 
line.  Besides,  the  distance  from  an  extension  of  it  to  tlie  eastern  line 
to  the  box  elder  tree  was  30,400  varas,  or  4,000  varas  more  than  called 
for  as  to  this  line.  But,  by  going  to  the  box  elder  tree  and  running 
the  eastern  line  backwards,  the  course  and  distance  given  took  one  along 
a  plainly  marked  line  with  old  blazes,  and  at  the  termination  of  the  dis- 
tance called  for,  as  there  was  testimony  tending  to  show,  there  had 
formerly  been  two  small  hackberries,  and  from  that  point  one  would  be 
taken  to  the  pecan  tree  by  running  the  second  and  first  lines  back- 
wards according  to  thdr  courses  and  distances,  except  that  the  first  line 
would  be  4,000  varas  shorter  than  called  for.  It  was  held  that  the 
boundary  should  be  located  by  running  the  lines  backwards  in  their  re- 
verse order,  if  the  testimony  as  to  the  location  of  the  hackberries  was 
correct. 

But  by  running  the  lines  in  their  direct  order  in  this  case  we  meet  with 
no  difficulty,  much  less  an  insurmountable  one,  until  after  we  have  left 
the  third  line.  It  is  true  that  the  top  of  Cumberland  Mountain,  the 
distance  called  for,  to  wit,  8,320  poles  from  the  third  comer,  does  not 
run  S.  60**  W.,  and  because  it  does  not  do  so  we  have  to  reject  it.  But 
that  is  nothing  more  than  we  have  to  do  with  the  first  and  second  lines. 
We  have  to  reject  both  course  and  distance  as  to  the  first  line,  and  the 
distance  alone  as  to  the  second  line.  The  course  and  distance  of  the 
first  line,  the  distance  of  the  second  line,  and  the  course  of  the  tnird  line, 
do  not  harmonize  with  the  natural  objects  called  for,  and  have  to  be 
rejected  for  this  reason,  and  not  because  they  cause  the  slightest  diffi- 
culty in  locating  that  much  of  the  boundary.  Hence  any  reversing,  or 
any  effect  on  location  due  to  reversing,  must  be  confined  to  the  fourth, 
fifth,  and  sixth  lines.  And  in  all  of  the  five  possible  ways  of  locating 
those  lines,  save  the  one  of  running  the  fourth  and  fifth  lines  according 
to  courses  and  distances  and  connecting  the  sixth  and  beginning  cor- 
ners by  a  straight  line  between  them,  involves  reversing  more  or  less 
as  an  aid  in  determining  the  location.  No  case  can  be  found  in  which 
it  has  been  held  that  in  running  the  lines  backwards  and  in  their  reverse 
orders  to  locate  the  boundary  it  is  lawful  to  disregard  natural  objects 
called  for  in  the  boundary,  either  as  corners  or  lines.  Due  respect  must 
be  shown  such  objects,  whichever  way  the  boundary  is  run,  and  as  much 
one  way  as  another. 

The  cases  cited  in  the  Creech-Johnson  case  as  sanctioning  the  propri- 
ety of  running  the  calls  of  a  boundary  backwards,  to  wit,  Thornberry 
v.  Churchill,  4  T.  B.  Mon.  29,  16  Am.  Dec.  126,  and  Pearson  v.  Baker, 

4  Dana,  321,  do  not  lay  down  anything  contrary  to  this.  Yet,  accord- 
ing to  the  location  of  the  Ledford  patent  made  in  that  case,  1,521.81 
poles  of  the  top  of  Cumberland  Mountain,  constituting  a  part  of  the 
third  line,  are  rejected,  and  that  line  is  limited  to  6,798.19  poles  thereof, 
when  the  patent  boundary  calls  for  8,320  poles.  That  this  is  not  proper 
is  to  be  drawn  inferentially  from  the  case  of  Preston's  Heirs  v.  Bow- 
mar,  2  Bibb,  493,  the  decision  in  which  the  Supreme  Court  of  the 
United  States  followed  in  the  case  of  Preston  v.  Bowmar,  6  Wheat.  580, 

5  L.  £d.  336.  The  boundary  in  that  case  was  made  up  of  four  lines. 
The  first  line  ran  from  an  ash  in  the  middle  of  a  line  of  Glenn's  land^ 
the  beginning  comer,  with  said  line,  N.  20^  £.  800  poles,  to  a  hoop* 


Digitized  by 


Google 


730  141  FEDERAL  REPOBTEB. 

• 

wood  and  sugar  tree,  comer  to  Moffit's  land.  The  second  line  ran  from 
said  corner,  with  the  line  of  Moffit's  land,  N.  70  "*  W.  100  poles,  to  a 
sugar  tree.  The  third  line  ran  from  the  sugar  tree  S.  33  **  W.  820  poles. 
The  fourth  and  last  line  ran  thence  S.  70*  E.  300  poles,  to  the  begin- 
ning. No  corners  were  extant  save  the  first  and  second,  and  no  line 
was  visible  save  that  which  connected  these  two  comers  and  Moffit's 
line,  which  extended  from  the  second  comer  and  a  part  of  which  was 
the  second  line.  The  sugar  tree  called  for  as  the  third  comer  was  not 
extant  or  located.  So  tfie  call  for  the  second  line  was  the  same  as 
if  it  did  not  call  for  a  sugar  tree,  but  was  simply  for  N.  70°  W.,  with 
Moffit's  line,  100  poles,  from  the  second  comer.  In  running  the  third 
and  fourth  lines  from  the  end  of  said  100  poles  to  the  beginning  comer 
according  to  the  courses  and  distances  given  the  boundary  would  not 
close.  To  close  it  resort  was  had  to  reversing  it  It  could  be  closed  by 
running  the  third  line  direct  and  the  fourth  linereversed,  accordingto  the 
courses  given,  and  extending  them  until  they  intersected.  This  would 
require  an  extension  of  the  fourth  line  81 J4  poles.  It  could  be  closed 
by  running  the  fourth  line  reversed  the  course  and  distance  called  for, 
and  connecting  the  termination  thereof  with  the  termination  of  the  100 
poles  of  Moffit's  line  constituting  the  second  line.  It  was  held  that 
the  last  way  was  the  proper  one  to  close  the  boundary.  The  matter  is 
reasoned  out  by  Judge  Boyle  with  his  usual  force.  One  reason  given 
is  that  according  to  either  way  there  was  a  surplus  of  acreage,  and  ac- 
cording to  the  way  adopted  the  surplus  was  less,  though  even  then  it 
was  more  than  200  acres.  The  idea  never  occurred  to  Judge  Boyle,  or, 
if  it  did,  it  was  not  expressed,  that  the  survey  could  be  closed  by  not  only 
reversing  the  fourth  line  and  running  it  according  to  course  and  dis- 
tance given,  but  also  reversing  the  third  line  and  mnning  the  course 
given  until  it  stmck  Moffit's  line,  thereby  cutting  off  and  throwing 
out  of  the  boundary  81>4  poles  of  the  100  poles  of  Moffit's  line  called 
for  as  the  second  line. 

In  this  case  I  do  not  think  it  is  possible  to  give  any  good  reason  for 
rejecting  1,521.81  poles,  or  nearly  5  miles,  of  the  top  of  Cumberland 
Mountain,  called  for  as  the  third  line  of  the  patent.  Three  reasons  are 
given  for  so  doing  in  the  Creech- Johnson  case.  One  is  that  if  the  pat- 
ent is  located  by  running  the  fourth  line  from  the  stake  near  Cumberland 
Gap,  treated  as  in  the  center  thereof,  the  course  and  distance  given, 
and  the  fifth  and  sixth  lines  the  courses  given,  the  sixth  line  being  re- 
versed, and  both  lines  extended  until  they  intersect,  the  fifth  line  will 
be  2,058  poles  longer  than  called  for  and  the  sixth  line  1,840  poles. 
How  much  longer  they  will  be  than  called  for  if  the  stake  near  Cum- 
berland Gap  is  located  724  poles,  or  140.59  poles,  from  the  Gap,  does 
not  appear.  Certainly  not  as  much  longer  as  where  the  stake  is  located 
in  the  Gap;  but  still,  no  doubt,  they  will  be  much  longer.  But  that  is 
only  one  of  five  possible  ways  of  locating  these  three  lines  of  the  patent, 
and  the  most  advantageous  to  complainant. 

Then,  again,  it  is  urged  that  if  the  patent  is  located  in  this  way  it 
will  contain  an  acreage  considerably  in  excess  of  that  called  for  in  the 
patent.  The  patent  calls  for  86,000  acres.  According  to  the  testimony 
of  defendant's  surveyor,  who  testified  in  that  case,  the  quantity  in  it 
so  located  will  be  182,184  acres ;  whereas,  locating  it  as  located  in  that 
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case,  it  will  contain  93,552  acres.  But  according  to  the  testimony  of 
complainant's- surveyors  herein  there  is  within  the  boundary,  locating 
it  according  to  the  way  stated,  105,000  acres  covered  by  senior  patents, 
which  deducted  from  190,000,  the  quantity  in  the  boundary  as  they 
estimated,  leaves  85,000  acres.  It  is  true  that  literally  the  words  of  the 
patent  make  86,000  acres  the  quantity  within  the  boundary,  and  not  the 
quantity  within  it  not  included  in  senior  patents.  But  the  words  used 
are  not  inconsistent  with  the  intention  that  it  should  refer  to  the  latter. 
And  the  persons  claiming  the  patent  have  always  assessed  86,000  acres 
for  taxation  and  paid  taxes  on  that  quantity.  But,  apart  from  all  this, 
the  excess  in  quantity  cannot  control  the  location  of  the  first  three  lines. 
They  are  unalterably  fixed  by  natural  objects.  The  sole  place  in  which 
the  excess  in  quantity  can  have  a  bearing  in  locating  the  patent  is  in 
the  other  three  lines,  the  fourth,  fifth,  and  sixth.  Just  what  bearing 
they  shall  have  there  I  will  not  undertake  to  say  now.  I  have 
left  open  for  further  determination  the  location  of  those  lines.  It 
is  not  amiss,  however,  to  direct  attention  to  one  point  in  the  case 
of  Ayers  v.  Watson,  referred  to  above  on  the  first  hearing  in  the  Su- 
preme Court.  It  may  be  found  in  113  U.  S.  594,  5  Sup.  Ct.  641,  28 
L.  Ed.  1093.  The  grant  involved  therein,  termed  the  "Moreno  grant," 
called  for  just  11  leagues  of  land.  As  before  stated,  the  third  or  north- 
cast  corner  was  two  small  hackberries.  They  were  not  to  be  found  at 
the  time  of  the  litigation,  and  it  was  a  question  of  fact  for  the  jury  as 
to  where  they  were  located.  Evidence  introduced  by  the  party  contend- 
ing for  the  narrower  location  of  the  grant  tended  to  locate  them  at 
the  end  of  the  blazed  eastern  line  from  the  box  elder  tree  or  fourth 
corner,  the  termination  of  the  distance  given  for  that  line.  Evidence  in- 
troduced by  the  party  contending  for  the  wider  location  of  the  grant 
tended  to  show  that  they  were  not  so  located.  It  was,  therefore,  a 
question  also  for  the  jury  to  determine  how  the  grant  should  be  located 
on  the  basis  they  found  that  the  hackberries  were  not  so  located.  In 
view  of  this,  the  trial  court  instructed  the  jury  as  follows : 

"If  you  are  not  able  to  fix  the  disputed  lines,  or  tbe  disputed  portions  of 
the  lines,  with  reasonable  certainty,  from  the  proof,  you  may,  taking  the 
river  as  a  basis,  so  extend  the  eastern  and  western  lines  as  that  a  line  run 
N.  700  w.  (or  S.  70o  E.),  connecting  the  extremities  of  said  side  lines,  will  em- 
brace 11  leagues  of  land." 

In  other  words,  the  jury  was  told  that,  in  the  contingency  stated, 
they  were  to  be  governed  in  locating  the  northern  line  by  the  quantity 
calfed  for  in  the  grant.  This  was  held  to  be  an  error.  Mr.  Justice 
Bradley  said : 

"The  statement  In  the  first  part  of  the  charge,  that  the  Jury  should  follow 
In  the  tracks  of  the  surveyor,  so  far  as  they  could  be  discovered,  and  when 
these  were  not  to  be  found  they  should  follow  the  course  and  distance  which 
be  gives,  so  far  as  not  In  conflict  with  tracks  that  are  found,  was  correct 
Had  this  proposition  been  followed  In  the  subsequent  part  of  the  charge,  it 
would  not  have  been  open  to  criticism.  But  when  directions  were  given  to 
the  jury  in  greater  detail,  they  were  not  referred  to  the  courses  and  distances 
given  by  the  surveyor,  in  case  they  were  unable  to  Identify  his  tracks  (that 
Is,  in  case  the  proof  relating  to  the  two  hackberries  was  insufllcient)  ;  but 
they  were  told  thus,  'You  will  from  the  whole  proof  so  fix  the  unmarked  or 
disputed  lines  called  for  in  the  grant  as  In  your  Judgment  most  nearly  har- 
monizes the  calls  with  the  known  corners  and  the  undisputed  lines,'  and, 
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if  DOt  able  to  fix  these  lines  in  this  way,  then  to  resort  to  the  rule  of  quan* 
tlcy.  This  was  putting  the  matter  as  if  it  depended  on  the  judgment  of  the- 
jury  whether  the  lines  could  be  run  according  to  the  survey ;  whereas,  if  not 
compelled  by  fixed  monuments  (such  as  the  plaintiff  claimed  the  hackberry 
trees  to  be)  to  run  the  second  or  back  line  in  a  particular  manner,  there^ 
was  nothing  in  the  way,  so  far  as  the  evidence  showed,  of  running  the  first 
and  second  lines  according  to  the  field  notes,  only  extending  the  second  line 
so  as  to  meet  the  east  line,  the  position  of  which  was  known.  If  the  north- 
east comer  was  not  determined  by  the  hackberries,  there  was  notliing  Uy 
interfere  with  the  location  of  the  Moreno  grant  in  exact  accordance  with 
the  field  notes,  except  the  one  thing  of  extending  the  second  line  far  enough 
to  meet  the  conceded  location  of  the  eastern  boundary.  It  did  not  depend  on 
anything  requiring  the  exercise  of  Judgment  on  their  part:  It  was  a  matter  of 
course.  If  the  position  of  the  eastern  line  had  not  been  discovered  at  alU 
and  nothing  had  been  known  but  the  beginning  comer,  the  field  notes  would 
have  furnished  the  only*  guide  for  locating  the  survey.  The  position  of  that 
line  being  known,  it  controlled  the  survey  only  in  respect  to  that  line,  which 
required  the  second  line  to  be  extended  sufficiently  to  reach  it  But,  if  the 
two  hackberry  trees  in  that  line  were  also  identified  as  the  true  northeast 
corner,  then  the  position  of  the  north  line  and  the  length  of  the  -first  course 
would  be  controlled  by  those  trees.  We  think  there  was  an  error  in  not 
putting  it  to  the  Jury  with  sufficient  distinctness  that  the  course  and  distance 
of  the  first  two  lines  of  the  survey  must  govern,  if  the  evidence  was  not  suffi- 
cient to  fix  the  location  of  the  northern  line  by  identifying  the  two  hack- 
berries  with  those  called  for  in  the  field  notes  for  the  northeast  comer  of 
the  survey,  or  by  some  other  marks  or  monuments.'' 

According  to  this,  the  quantity  called  for  not  only  had  no  bearing  itt 
locating  the  grant  by  the  natural  objects  called  for,  but  also  it  had  no 
bearing  in  locating  it  by  the  courses  and  distances  called  for.  It  was 
held  that,  if  it  could  not  be  located  according  to  natural  objects,  it  should 
be  located  according  to  the  courses  and  distances,  without  reference  to 
the  question  of  quantity.  In  that  case  there  was  but  one  way  of  locat- 
ing the  grant  by  courses  and  distances.  ,Here  there  are  five  alterna- 
tive ways  of  locating  the  fourth,  fifth,  and  sixth  lines,  and  it  may  well 
be  that  in  this  case  the  matter  of  quantity  should  cut  a  figure  in  deter- 
mining which  of  these  ways  shall  be  adopted,  just  as  in  the  case  of  Pres* 
ton  V.  Bowmar,  supra,  the  question  of  quantity  was  considered  by 
Judge  Boyle  in  determining  which  of  the  two  alternative  ways  of'  locat- 
ing the  third  and  fourth  lines  should  be  adopted.  In  no  other  way  can 
the  matter  of  quantity  have  any  determining  force  in  locating  the  Led- 
ford  patent.  As  said  by  Judge  Guffy  in  Pitman  v.  Nunnelly,  17  Ky. 
Law  Rep.  793,  32  S.  W.  606 : 

"The  commonwealth  has  conveyed  that  boundary  to  him  and  the  quantity 
embraced  cannot  change  the  law.  This  doctrine  has  been  so  often  announced 
by  this  court  that  citation  of  authorities  is  unnecessary." 

Then  again  the  Court  of  Appeals  directs  attention  to  the  fact  that^ 
if  the  Ledford  patent  is  located  in  the  way  it  declined  to  locate  it,  it 
will  include  within  its  boundaries  Harlantown,  the  county  seat  of  Har- 
lan county,  held  under  senior  patents ;  whereas,  if  located  in  the  way 
in  which  it  decided  it  should  be  located,  that  place  would  be  excluded 
from  it.  This  is  no  doubt  true,  and  the  probability  is  that  the  bound- 
ary will  include  said  place  if  the  fourth,  fifth,  and  sixth  lines  are  locat- 
ed in  either  one  of  the  five  alternative  ways  in  which  they  may  be  lo- 
cated. But  there  is  no  greater  reason  for  locating  the  patent  so  as  to 
exclude  Harlantown  than  for  locating  it  so  as  to  exclude  any  other  sen* 
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ior  patents  of  which,  as  heretofore  stated,  there  are  a  great  number,  and 
Ihat,  whichever  way  of  the  five  you  locate  it.  Why,  then,  should  the 
location  of  any  of  these  senior  grants  have  anything  to  do  with  the  lo- 
-cation  of  the  Ledford  patent?  What  right  is  there  to  so  locate  it  as 
to  exclude  one  senior  patent  rather  than  another?  As  a  matter  of  fact, 
at  the  time  of  the  making  of  the  survey,  and  issuance  of  the  patent, 
there  were  not  more  than  three  or  four  people  living  in  Harlantown. 
Further,  it  is  conceded  that  the  Cawood  patent  includes  said  towns  with- 
in its  boundaries,  and  also  that  it  contains  18,477  acres,  when  it  calls 
only  for  9,500  acres.  These,  then,  are  my  reasons  for  differing  from 
the  position  of  the  Court  of  Appeals  in  the  Creech-Johnson  case.  I 
hope  no  one  will  think  that  I  have  not  due  respect  for  that  court,  and 
would  much  prefer  to  agree  with  it  than  to  differ.  I  only  differ  from 
It  because  my  convictions  compel  me  to  do  so,  just  as  they  compel  mo 
to  differ  from  Judges  Barr  and  Evans  in  the  particular  above  stated. 
I  have  set  forth  in  detail  my  reasons  for  so  differing,  so  that  it  can  be 
judged  whether  I  am  right  or  wrong.     If  I  am  wrong,  I  feel  that  what 

I  have  said  will  find  justification  in  that  it  may  be  of  some  help,  at 
least,  in  reaching  a  correct  conclusion. 

The  consideration  of  the  question  as  to  the  true  location  of  the  Led- 
ford patent  thus  far  has  left  open  for  determination  the  exact  location 
•of  the  stake  on  the  top  of  Cumberland  Mountain  near  Cumberland  Gap 
corstititting  the  fourth  comer  of  the  patent,  and  which  of  the  five  pos- 
sible ways  of  locating  the  fourth,  fifth,  and  sixth  lines  of  the  patent 
should  be  adopted.  Leaving  them  so  for  the  present,  I  pass  to  the  other 
<liiestions  requiring  determination  at  my  hands. 

Defendant  contends  tliat  the  bill  should  be  dismissed,  because  com- 
plainant has  failed  to  show  that  the  land  claimed  by  him  and  as  to  which 
lie  seeks  to  have  his  title  quieted  is  claimed  by  defendant,  or,  in  other 
words,  that  any  part  of  the  Cawood  patent  under  which  defendant  claims 
is  outside  of  those  portions  of  the  Ledford  patent  covered  by  said  sen- 
ior patents  and  prior  conveyances  which  were  excepted  from  the  deed 
by  the  Ledford  patentees  to  Edward  M.  Davis,  and  hence  within  that 
portion  thereof  which  passed  by  said  deed,  the  only  portion  thereof  to 
which  complainant  claims  title.  It  is  well  settled  that  one  claiming  un- 
der a  deed  which  excepts  certain  portions  of  a  tract  of  land  therein 
described  and  conveys  the  remainder  thereof  only  must  show  that  the 
land  claimed  by  him  is  outside  the  exception  in  order  to  show  that  he 
acquired  title  thereto  by  virtue  of  said  deed.  This  was  decided  in  the 
following  cases,  to  wit :  Guthrie  v.  Lewis'  Devisees,  1  T.  B.  Mon.  142 ; 
Hall  V.  Martin,  89  Ky.  9,  11  S.  W  953 ;  Moses  v.  Gatliff,  12  S.  W.  139, 

II  Kv.  Law  Rep.  356 ;  Hawkins  v.  Barney,  5  Pet.  457,  8  L.  Ed.  190 ; 
Greenleaf  v.  Birth,  6  Pet.  303,  8  L.  Ed.  406 ;  Maxwell  Land  Grant  Co.. 
V.  Dawson,  161  U.  S.  603,  14  Sup.*  Ct.  458,  38  L.  Ed.  279 ;  Webb  v. 
Phillips,  80  Fed.  954,  26  C.  C.  A.  272.  These  were  all  actions  of  eject- 
ment, save  the  last,  and  that  was  an  action  to  recover  possession  of  logs, 
the  title  to  which  depended  on  the  title  to  the  land  from  which  they 
were  cut  The  rule  applies  equally  well,  I  think,  to  a  suit  in  equity  to 
quiet  title.  To  be  entitled  to  such  relief,  the  complainant  should  show 
that  the  defendant  is  claiming  the  land  to  which  he  claims  title,  and, 
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if  he  is  claiming  under  such  a  deed,  he  cannot  show  this  without  show- 
ing that  the  land  claimed  by  defendant  is  outside  the  exceptions. 

How,  then,  as  to  defendant's  contention  ?  That  the  Cawood  patent 
is  wholly  outside  of  the  exceptions,  so  far  as  they  relate  to  prior  convey- 
ances, is  shown  by  the  exceptions  themselves,  which  to  this  extent  are 
specifically  identified  in  the  deed,  and  defendant  does  not  contend  other- 
wise. Then,  as  to  the  exceptions  so  far  as  they  relate  to  the  senior  pat- 
ents :  The  defendant  does  not  deny  that  some  part  of  the  Cawood  pat- 
ent is  not  within  that  part  of  the  Ledford  patent  outside  the  senior 
patents.  He  says  in  his  answer  that  he  has  not  sufficient  knowledge  or 
information  to  form  a  belief  in  regard  thereto,  but  limits  his  denial  to 
a  denial  that  exceeding  1,000  acres  of  the  Cawood  patent  is  within  such 
part  of  the  Ledford  patent.  Possibly  this  does  not  relieve  complainant 
of  the  necessity  of  proving  that  some  part  of  the  one  patent  is  within 
that  part  of  the  other  patent  Treating  the  matter  so,  it  must  be  conced- 
ed that,  so  far  as  the  evidence  introduced  by  complainant  is  concerned, 
it  is  not  shown  that  such  is  the  case.  But  I  think  there  is  evidence  in- 
troduced by  defendant  that  tends  to  show  it,  if  the  Cawood  patent  is 
entirely  within  the  Ledford,  which  provisionally  must  be  accepted  to  be 
the  fact.  In  that  contingency,  defendant's  claim  is  based  on  the  fact 
that  some  part  of  the  Cawood  patent  is  within  such  portion  of  the  Led- 
ford patent.  He  does  not  claim  title  in  his  son  to  the  whole  of  the  Ca- 
wood patent.  It  is  true  that  in  some  parts  of  his  pleading,  in  setting 
forth  his  claim,  it  is  put  forward  as  embracing  the  entire  patent;  that 
the  title  deeds  under  which  the  claim  is  asserted  back  of  the  judicial  pro- 
ceedings under  which  his  son  acquired  title  cover  the  whole  patent ;  and 
that  Judge  Hall,  who  acted  as  agent  for  a  predecessor  in  the  title 
from  1887  to  1898,  testifies  in  certain  portions  of  his  deposition  that 
his  claim  on  behalf  of  his  principal  was  to  the  bounds  of  the  Cawood  pat- 
ent. But  it  is  evident  that  defendant  recognizes  that  there  are  patents 
senior  to  the  Cawood  patent,  as  to  which  that  patent  is  invalid,  and 
that  he  only  claims  so  much  of  the  Cawood  patent  as  is  outside  of  said 
senior  patents.  In  his  original  answer  he  expressly  states  that  his  claim 
is  to  the  Cawood  patent — 

"Except  80  far  as  the  land  within  said  outer  boundary  is  embraced  within 
the  boundaries  of  patents  older  than  either  the  patent  for  9,500-acre  tract 
of  land  mentioned  in  the  bill  of  complaint  or  the  patent  for  said  86,000- 
acre  tract  of  land  mentioned  in  the  bill  of  complaint" 

Then  on  cross-examination  Judge  Hall,  who  made  the  judicial  sale 
in  which  defendant's  son  purchased  as  commissioner  of  the  Jefferson 
circuit  court,  testified  that  the  sale  bill  described  the  land  to  be  sold  as 
lying  and  being  on  the  waters  of  Clover  Fork  and  Poor  Fork  and  Big 
Blade  Mountain,  patented  in  a  9,500-acre  survey  and  containing  5,000 
acres,  more  or  less,  which  as  he  testified  was  the  quantity  then  sujqwsed 
to  be  within  the  Cawood  patent  after  deducting  the  portions  thereof  cov- 
ered by  the  senior  patents.  Treating  this  claim  literally,  there  was  no 
claim  at  the  judicial  sale  to  any  part  of  the  Cawood  patent  covered  by 
the  Ledford  patent,  for  the  latter  was  a  senior  patent  to  the  former — 
three  days  the  senior.  It  is  certainly  a  claim  to  no  part  of  the  Cawood 
patent  senior  to  it  and  the  Ledford  patent  both,  the  way  the  claim  is  put 
in  the  original  answer.    But  what  is  senior  to  the  Ledford  patent  is 
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also  senior  to  the  Cawood  patent.  If,  then,  the  Cawoodpvitent  is  entirely 
within  the  Ledford  patent,  the  defendant  has  no  claim  whatever,  un- 
less some,  part  of  the  Cawood  patent  is  in  that  part  of  the  Ledford 
patent  outside  of  the  patents  senior  to  it.  Hence  it  is  I  have  said  that 
in  that  contingency  defendant's  claim  is  based  on  the  fact  that  some  part 
of  the  Cawood  patent  is  within  that  part  of  the  Ledford  patent  out- 
side of  the  patents  senior  to  it.  Unless  such  is  the  case,  the  defendant 
has  no  claim  to  a  foot  of  land.  And  in  that  contingency  defendant's  evi- 
dence may  be  treated  as  tending  to  show  that  as  much  as  5,000  acres  of 
the  Cawood  patent  is  within  that  part  of  the  Ledford  patent  outside  of 
the  patents  as  complainant  claims.  The  statement  in  said  sale  bill  tends 
to  show  that  Judge  Hall  on  direct  examination  testified  in  regard  to  29 
patents  senior  to  the  Ledford  patent,  copies  of  which  he  files  with  his  dep- 
osition, covering  about  4,500  acres  of  land,  which  he  says  he  knows 
are  within  the  Cawood  patent,  and  refers  to  40  or  50  other  such  senior 
patents  as  to  which  he  has  heard  were  within  it,  and  on  cross-examina- 
tion he  testified  that  there  are  "some  less  than  5,000  acres"  in  the  Ca- 
wood patent  outside  said  senior  patents  as  to  which  he  thus  testified  on 
direct  examination.  In  the  contingency  that  the  Cawood  patent  is 
not  wholly  within  the  Ledford  patent,  it  is  possible  that  the  senior  pat- 
ents may  cover  that  part  of  the  Cawood  patent  within  the  Ledford  pat- 
ent, and  that  part  of  the  Cawood  patent  not  covered  by  senior  patents 
may  be  wholly  outside  of  the  Ledford  patent.  In  this  contingency,  of 
course,  no  part  of  defendant's  claim  will  be  within  the  land  to  which 
complainant  claims  title,  and  complainant  will  be  entitled  to  no  relief 
as  against  defendant.  This,  perhaps,  is  hardly  more  than  a  mere  possi- 
bility. But,  until  the  Ledford  patent  is  fully  located  in  the  particulars 
left  open,  it  cannot  be  told  that  it  may  not  be  so  located  as  to  embrace 
the  entire  Cawood  patent,  in  which  event,  according  to  defendant's  claim 
and  the  testimony  of  Judge  Hall,  as  much  as  5,000  acres  of  land  claimed 
by  defendant  is  within  the  land  claimed  by  complainant,  to  which  he  has 
shown  paper  title. 

In  any  event,  then,  the  disposition  of  this  contention  of  defendant 
should  be  postponed  until  the  final  determination  of  the  question  as  to 
the  location  of  the  Ledford  patent.  However,  complainant  could  not 
have  shown  how  much,  if  any,  of  the  claim  of  defendant  was  within 
that  part  of  the  Ledford  patent  outside  of  the  senior  patents  and  its  exact 
location  without  causing  said  patents  to  be  located,  and  this  could  not 
be  done  without  a  survey.  The  evidence  establishes  that,  owing  to  the 
opposition  on  th^part  of  the  people  living  in  that  part  of  the  Ledford 
patent  covered  by  the  Cawood  patent  to  the  making  of  a  survey,  to  the 
end  of  locating  said  senior  patents,  it  could  not  have  been  had  without 
its  being  done  under  the  order  of  the  court.  Had  the  complainant  in 
advance  of  the  hearing  of  this  cause  applied  for  an  order  of  survey,  it 
would  have  been  denied  until  at  least  tiie  contention  of  defendant  that 
this  court  was  bound  by  the  location  of  the  Ledford  patent  in  the  Creech- 
Johnson  case  had  been  disposed  of.  Otherwise  much  useless  labor  and 
expense  might  have  been  incurred.  In  view  of  this  consideration,  if 
defendant  were  otherwise  entitled  to  have  the  bill  dismissed  on  the 
ground  claimed,  I  would  refuse  to  dismiss  it.  I  leave  open,  then,  for 
further  determination  what,  if  any,  action  should  be  had  looking  to  the 
location  of  said  senior  patents. 
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Again,  defendant  contends  that  the  bill  should  be  dismissed  because 
it  is  shown  by  the  evidence  that  complainant's  right  to  the  land  in  con- 
test had  been  barred  by  15  years'  adverse  possession  by  his  son  and 
those  under  whom  he  claims  immediately  preceding  the  bringing  of  this 
suit.  The  burden  was  upon  the  defendant  to  make  this  good.  In  or- 
der for  this  position  to  be  well  taken,  three  things  are  essential :  There 
must  have  been  an  actual  possession  of  the  land  in  contest ;  that  posses- 
sion must  have  been  continued  without  break  for  a  period  of  15  years; 
and  there  must  have  been  a  claim  of  ownership  of  the  land.  There  is 
ground  for  saying  that,  prior  to  the  bringing  of  this  suit,  there  was 
claim  of  ownership  to  the  land  in  contest,  and  that  for  a  period  of  15 
years.  But  this  is  at  least  questionable,  in  view  of  the  testimony  of 
Judge  Hall  that  at  the  judicial  sale,  at  which  defendant's  son  purchased, 
the  land  proposed  to  be  sold  was  advertised  as  the  land  within  the  Ca- 
wood  patent  not  covered  by  senior  patents,  estimated  as  5,000  acres. 
This  aside,  however,  is  there  evidence  of  any  actual  possession  of  the 
land  in  contest — ^much  less  of  16  years*  adverse  possession  on  the  part  of 
those  under  Whom  defendant  claims?  In  disposing  of  this  question,  I 
will  treat  the  matter  as  if  there  had  never  been  any  actual  possession  in 
complainant  and  those  under  whom  he  claims  of  any  part  of  the  land 
conveyed  by  the  deed  to  Edward  M.  Davis,  which  is  the  most  favorable 
view  of  it  for  defendant  In  order  that  there  may  have  been  actual 
possession  of  the  land  in  contest  in  those  under  whom  defendant  claims, 
it  is  necessary  that  there  should  have  been  an  intrusion  on  said  land, 
either  by  residence,  inclosure,  or  other  act  of  equal  notoriety. 

The  only  such  act  on  which  defendant  relies  is  the  Little  settlement 
on  Fouch's  Branch  of  Clover  Fork.  The  evidence  makes  clear  that 
this  is  an  old  settlement  But  it  also  makes  clear  to  my  mind  that  this 
settlement  is  within  the  senior  patent  for  6,000  acres  issued  to  Jacob 
Myers  May  6,  1788,  on  a  survey  dated  April  19,  1786,  and  the  senior 
patent.  No.  2,196,  for  1,600  acres  issued  to  Aaron  Fountain  July  31, 
1801,  on  a  survey  dated  November  6,  1796.  Mr.  Duffield,  one  of  com- 
plainant's surveyors,  testifies  distinctly  that  it  is  within  both  patents,  and 
demonstrates  that  it  is.  So  far  as  said  Aaron  Fountain  patent  is  con- 
cerned, he  was  unable  to  locate  it  by  first  locating  the  other  two  Aaron 
Fountain  patents,  both  issued  the  same  day  as  3ie  other,  to  wit,  July 
31, 1801 — one.  No.  2,197,  on  a  survey  dated  November  2, 1796,  for  l.G'X) 
acres ;  and  the  other.  No.  2,198,  on  a  survey  dated  November  8,  1796, 
for  1,800  acres.  These  two  patents  he  was  enabled  to  locate  by  having 
their  beginning  comers  pointed  out  to  him  by  competent  persons. 
These  corners  were  tree  corners  and  are  well  known — that  of  2,197  said 
to  be  80  poles  above  the  South  (Martin's)  Fork  of  Cumberland  river, 
and  that  of  2,198  said  to  be  80  poles  above  the  mouth  of  the  North 
(Poor)  Fork  of  said  river.  The  one  corner  is  said  to  be  on  the  "most 
northwardly"  bank  of  said  South  (Martin's)  Fork,  and  the  other  on 
the  "most  eastwardly"  bank  of  the  North  (Poor)  Fork.  It  seems  to  me 
there  is  a  mistake  here.  The  calls  should  have  been  just  the  TeYersf". 
The  comers  are  so  located  according  to  the  testimony.  No.  2,196  calls 
for  the  second  comer  of  2,197,  and  its  lines  are  called  for  by  No.  2,198. 
It  thus  lies  between  the  two  on  the  Middle  (Clover)  Fork  of  said  river, 
into  which  Fouch's  Branch,  on  the  east  side  of  whicli  is  the  Little  settle- 
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ment,  empties  from  its  north  side.  Mr.  Duffield  ascertained  by  actual 
survey  the  relation  of  this  settlement  to  the  beginning  comers  of  said 
two  Fountain  surveys,  as  well  as  the  relation  to  each  other  of  the  vari- 
ous features  of  the  topography  of  the  entire  country  in  that  quarter. 
By  protraction,  therefore,  of  these  three  Fountain  surveys,  he  was  en- 
abled to  say  whether  the  Little  settlement  was  within  the  Fountain  pat- 
ent No.  2,196.  I  do  not  think  Mr.  Kirby  had  sufficient  information  to 
say  whether  it  was  within  said  patent 

It  is  equally  clear  that  it  is  within  the  Jacob  Myers  5,000-acre  pat- 
ent. That  patent  is  said  to  be  at  the  three  forks  of  Cumberland  river 
on  the  upper  side.  It  calls  for  a  1,000-acre  patent  issued  same  day  on 
a  survey  made  four  days  before  it  was  made,  to  wit,  April  15,  1788. 
That  1,000  acres  lies  in  a  square.  Each  side  of  the  square  is  400  poles  long. 
The  beginning  comer  is  a  black  oak  on  the  north  side  of  the  North 
(Poor)  Fork  of  Cumberland  river,  and  its  first  line  runs  from  that  cor- 
ner S.  20®  E.  400  poles,  "crossing  three  forks."  The  land  covered  by 
the  patent  lies  west  of  that  line.  The  6,000-acre  patent  is  a  trape- 
zoid ;  the  two  nonparallel  lines  striking  the  parallel  lines  at  equal  an- 
gles. Said  eastern  line  of  the  1,000-acre  patent  is  the  middle  part  of 
the  shortest  of  the  two  parallel  lines  of  the  5,000-acre  patent,  which  ex- 
temds  100  poles  on  either  side  of  said  eastern  line,  and  is  hence  600 
poles  long.  This  line  of  the  6,000-acre  patent  is  its  western  line,  and 
it  lies  on  the  east  thereof.  If,  then,  the  eastern  side  of  the  1,000-acre 
patent  can  be  located,  the  5,000-acre  patent  can  be  located  from  it  by 
protraction.  These  two  Myers  patents  were  issued  on  surveys  made 
about  10  years  earlier  than  those  on  which  the  three  Fountain  patents 
were  issued.  No.  2,198  Fountain  patent  calls  for  Jacob  Myers'  lines. 
Nothing  else  appearing,  this  must  mean  the  lines  of  one  or  the  other 
or  both  of  said  earlier  Jacob  Myers  patent ;  their  other  lines  showing  that 
they  lie  in  the  same  neighborhood.  It  begins  where  "Jacob  Myers' 
line  should  cross"  the  North  (Poor)  Fork  of  Cumberland  river,  and 
runs  thence  in  a  westerly  direction  with  Myers'  line.  Locating  the  be- 
ginning comer  of  the  Myers  1,000  acres  at  the  beginning  comer  of  the 
Fountain  1,800-acre  patent.  No.  2,198,  will  so  locate  the  former  pat 
ent  as  to  substantially  harmonize  the  latter  patent  with  it;  that  is,  a 
point  where  Jacob  Myers'  line  should  cross  said  fork,  to  wit,  the  west- 
em  line  of  .the  5,000-acre  patent  and  the  eastem  line'of  the  1,000-acre  pat- 
ent, and  a  line  of  said  Myers  run  in  a  westerly  direction  therefrom,  to 
wit,  the  last  or  northern  line  of  the  Myers  1,000-acre  patent.  There 
is  a  difference,  however,  of  6  degrees  in  the  two  calls,  and  the  Foun- 
tain patent  does  not  call  for  the  same  timber  as  the  two  Myers  patents 
call  for  at  that  point.  The  one  difference  can  be  accounted  for  by 
mistake,  and  the  other  by  design.  If  the  beginning  corner  of  the  Foun- 
tain patent  No.  2,198  be  accepted  as  the  beginning  comer  of  the  Myers 
patents,  then  the  Myers  5,000-acre  patent  located  by  protraction  there- 
from will  include  the  Little  settlement.  If,  however,  this  is  not  accept- 
ed, the  only  other  possible  way  of  locating  the  eastern  line  of  the  My- 
ers 1,000-acre  patent  is  by  moving  it  either  west  or  east,  but  not  moving 
it  so  far  in  either  direction  that  it  will  not  cross  the  three  forks  of  Cum- 
berland river;  for  it  is  so  located  in  said  patent.  The  farther  east 
this  line  is  moved,  the  farther  inside  of  the  Myers  5,000-acre  patent 
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will  the  Little  settlement  be  thrown,  and  it  cannot  be  moved  far  enough 
west  to  exclude  it 

I,  therefore,  conclude  that  the  Little  settlement  is  within  patents  sen- 
ior to  the  Led  ford  patent,  and  hence  not  in  that  part  of  said  patent  not 
covered  by  senior  patents  to  which  complainant  claims  title.  It  was 
not,  therefore,  an  intrusion  on  complainant's  title.  Not  only  is  it  with- 
in patents  senior  to  the  Ledford  and  Cawood  patents,  but  the  evidence 
justifies  the  conclusion  that  it  was  never  claimed  under  the  Cawood  pat- 
ent. Mr.  Little  testifies  that  from  1848  William  Turner  had  tenants  on 
it  and  claimed  it.  This  was  before  he  acquired  title  under  the  Cawood 
patent,  which  was  in  1864.  It  was  not  sold  is  a  part  of  the  Cawood  pat- 
ent in  1887,  when  in  the  settlement  of  William  Turner's  estate  the  pat- 
ent was  sold  and  purchased  by  the  Commonwealth  Land  &  Lumber 
Company.  It  had  theretofore  been  conveyed  by  William  Turner  to  his 
son,  George  B.  Turner,  who  on  September  14, 1884,  conveyed  it  to  W. 
C.  L.  Huff.  And  in  the  spring  of  1887  it  was  conveyed  by  him  to  said 
company.  Mr.  Huff  testifies  that  this  land  was  sold  and  conveyed  to 
him  as  a  part  of,  or  along  with,  what  was  known  as  the  "Hensley  Place," 
which  William  Turner  held  under  the  Fountain  patent.  And  though, 
in  a  written  statement  given  by  George  B.  Turner  at  the  time  of  Huff's 
purchase,  it  is  stated  that  it  was  held  under  the  9,500-acre  patent,  Mr. 
Turner  testified  on  cross-examination  that  it  was  his  understanding 
that  It  was  in  the  Aaron  Fountain  patent,  and  that  his  father  had  told 
him  that  he  thought  it  was  in  it,  and  that  he  had  purchased  200  acres 
of  the  Fountain  patent.  There  is  a  failure,  therefore,  on  defendant's 
part,  to  prove  15  years'  adverse  possession  of  the  land  in  contest.  The 
fact  is  that  a  careful  consideration  of  the  evidence  induces  the  convic- 
tion that,  notwithstanding  the  Cawood  patent  was  conveyed  as  a  whole 
by  the  mesne  conveyances  under  which  defendant  claims  without  men- 
tion of  senior  patents,  there  was  no  claim  really  to  any  portion  thereof, 
except  so  far  as  it  lay  outside  senior  patents.  And  though  it  may  not 
have  been  known  that  the  Ledford  patent  covered  much,  if  any,  of  tlie 
Cawood  patent,  this  fact  did  not  make  the  claim,  if  so  limited,  adverse 
to  the  Ledford  patent 

Finally,  defendant  contends  that  the  bill  should  be  dismissed  because 
there  is  no  proof  of  actual  possession  on  part  of  complainant  at  the 
time  this  suit  was  brought.  Undoubtedly  actual  possession  is  essential 
to  enable  one  to  maintain  a  suit  to  quiet  the  title  to  land.  Peck  v. 
Ayers  &  Lord  Tie  Co.,  116  Fed.  273,  53  C.  C.  A.  551.  And  though  the 
cases  before  Judges  Barr  and  Evans  in  relation  to  this  same  tract  of 
land  were  suits  to  quiet  the  title  in  which  actual  possession  to  theirmain- 
tenance  was  necessary  and  actual  possession  was  found  and  adjudged 
therein,  and  though  the  defendant  in  his  original  answer  admits  the  pos- 
sibility that  complainant  or  those  under  whom  he  claims  may  at  some 
time  have  been  in  possession  of  some  part  of  the  land  claimed  by  him, 
which  would  be  sufficient  to  give  possession  of  the  whole,  except  so  far 
as  adversely  held,  it  is  probable  that  it  was  essential  for  complainant  to 
prove  herein  actual  possession  of  the  land  in  contest  at  the  time  this  suit 
was  brought.  I  will  so  treat  it.  I  think  the  complainant  has  proven  such 
possession.  The  testimony  shows  that  on  September  21,  1892,  the  then 
holder  of  the  title  under  which  complainant  claims  leased  to  J.  H.  Mid- 
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dleton  the  entire  land  claimed  by  him,  and  under  that  lease  said  Mid- 
dleton  a  year  or  two  thereafter  cleared,  inclosed,  and  began  to  cultivate 
over  10  acres  of  said  land  on  the  east  side  of  Turner's  Branch,  which 
empties  into  Clover  Fork  from  the  north  side,  and  has  had  possession  of 
it  ever  since,  and  that  later  under  said  lease  he  took  possession  of  cer- 
tain land  on  the  left-hand  fork  of  Ages  Creek,  which  empties  into  Clover 
Pork  from  the  north  side,  both  of  which  parcels  are  within  the  Ledford 
and  Cawood  patents  and  outside  senior  patents,  and  that  on  October  3, 
1898,  the  then  holder  of  the  title  under  which  complainant  claims  made 
a  similar  lease  to  said  Middleton  and  one  Hiram  Cawood,  and  under  that 
lease  shortly  afterwards  they  entered  and  cleared  and  inclosed  and 
placed  tenants  on  about  15  acres  on  the  east  side  of  Mill  Branch,  which 
empties  into  Clover  Fork  from  the  south  side,  and  have  had  possession 
thereof  ever  since,  which  land  is  inside  both  the  Ledford  and  Cawood 
patents  and  outside  senior  patents. 

Point  is  made  of  the  fact  that  according  to  Mr.  Middleton's  testi- 
mony the  10  acres  on  Turner's  Branch  is  surrounded  entirely  by  older 
titles  and  possession,  and  it  is  claimed  that  this  fact  prevented  said  act 
of  taking  possession  extending  farther  than  the  10  acres.  Granting  for 
the  sake  of  the  argument,  that  this  is  so ;  it  amounted  to  a  taking  of  pos- 
session of  that  much  of  the  Ledford  patent,  and  this  possession  was  suffi- 
cient to  uphold  a  suit  to  quiet  the  title  as  to  said  ten  acres.  In  view  of 
this,  I  think  that  the  court  of  equity,  to  prevent  a  multiplicity  of  suits, 
would  quiet  the  title  to  the  rest  of  the  Ledford  patent,  held  under  the 
same  claim,  even  though  there  may  have  been  no  actual  possession  there- 
of. But  I  think  that  the  several  acts  of  possession  taken  under  said 
leases  were  sufficient  to  give  actual  possession  of  the  entire  boundary^ 
so  far  as  not  adversely  held. 

I  will  set  the  case  for  further  hearing  at  Frankfort  on  the  first  day 
of  the  next  September  term  as  to  matters  left  open  herein,  and  it  will  be 
well  if  counsel  for  all  persons  concerned  in  the  litigation  pending  in  this 
court  in  which  the  location  of  the  Ledford  patent  is  involved  could  be 
present  and  indicate  such  views  as  they  have  in  regard  to  the  matter. 
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DAVIS  T.  COMMONWEALTH  LAND  &  LUMBER  CX).  et  aL 
(Circuit  Court,  B.  D.  Kentucky.    February  17, 1905.) 

1.  BoniTDABiEs — Location — Gexosal  Rules. 

The  Kentucky  decisioDS  do  not  establish  any  hard  and  fast  rule  requir- 
ing the  intervening  lines  of  a  boundary  of  land,  connecting  extant  corners 
and  the  nonextant  comers  at  their  points  of  intersection  with  each  other,  to 
be  located  by  running  the  lines  according  to  the  courses  called  for  whenev^ 
it  is  possible  to  do  so ;  but  the  rule  is  that  they  should  be  so  located  un- 
less there  is  some  circumstance  bringing  the  mind  to  a  contrary  conclu- 
sion, and  it  is  established  by  such  decisions  that  in  case  of  a  boundary 
consisting  of  four  lines,  two  of  the  corners  of  which  are  extant  and  con- 
nected by  one  of  the  lines,  a  mistake  in  the  call  for  the  course  of  such  line, 
and  the  necessity  of  preserving  the  shape  or  figure  of  the  boundary  as 
shown  by  the  original  plat,  are  sufficient  circumstances  to  justify  and  re- 
quire a  departure  from  the  course  called  for  as  to  the  opposite  line. 

2.  Same— RuiTiOKO  Lines  in  Rxvebsai.. 

Under  the  rule  of  the  Kentucky  decisions  the  running  of  lines  back- 
ward and  in  reverse  order  in  making  a  location  of  lost  comers  in  a  bound- 
ary may  be  resorted  to  only  when  it  is  proper  under  all  the  circumstances 
to  locate  the  lines  of  such  portion  of  the  boundary  in  accordance  with  the 
courses  called  for,  aad  they  cannot  be  so  located  without  resorting  to  such 
reversing  process ;  and  in  such  case  it  should  be  resorted  to  only  to  the  ex- 
tent necessary  to  accomplish  such  purpose. 

8.  Same—Lost  Cobnebs— Relocating. 

A  boundary  consisted  of  six  lines,  its  general  shape,  however,  as  shovm 
by  the  plat  of  survey,  being  that  of  a  quadrilateral,  bordering  on  a  non- 
rectangular  parallelogram  with  the  third  and  fifth  sides  and  the  fourth 
and  sixth  sides,  respectively,  opposite  each  other.  The  course  of  the  third 
side  as  located  varied  from  that  given  In  the  call.  The  fifth  and  sixth 
comers,  and  the  fourth,  fifth,  and  sixth  sides,  could  not  be  located  on  the 
ground;  it  appearing  that  such  lines  were  never  in  fact  actually  run. 
Held,,  under  all  the  circumstances  shown,  and  keeping  in  view  the  preser- 
vation of  the  shape  of  the  tract  as  shown  by  the  plat,  that  the  lost  c<xiiers 
should  be  located  by  running  the  fourth  line  from  the  fourth  corner  the 
course  and  distance  called  for,  thus  establishing  the  fifth  comer,  by  run- 
ning the  sixth  line  backward  from  the  beginning  corner  on  its  course  re- 
versed and  for  the  distance  called  for,  and  running  the  fifth  side  from  the 
fifth  to  the  sixth  corner  as  so  established,  making  such  side  the  only  <mi» 
of  the  three  which  varied  from  the  course  or  distance  called  for. 

In  Equity.    Suit  to  quiet  title. 

Frank  Chinn,  D.  W.  Lindsey,  and  William  Ayres,  for  Charles  H. 
Davis. 

Helm,  Bruce  &  Helm  and  W.  F.  Hall,  for  Commonwealth  Land 
&  Lumber  Co. 

COCHRAN,  District  Judge.  The  former  opinion  herein  fl41 
Fed.  711)  left  open  for  final  decision  three  matters,  to  wit:  (1)  The 
true  location  of  the  fourth  corner  of  the  Ledford  patent  on  the  top  of 
Cumberland  Mountain.  (2)  The  true  location  of  the  fifth  and  sixth 
corners,  and  the  fourth,  fifth,  and  sixth  lines,  thereof.  (3)  The  loca- 
tion of  the  patents  senior  to  the  Ledford  patent.  Since  then  the 
depositions  of  the  two  surveyors,  Will  Ward  Duffield  and  James  E. 
Kirby,  have  been  retaken,  and  the  matters  left  open  reargued  orally 
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and  on  brief.  After  due  consideration  I  have  reached  the  following 
conclusions  in  regard  to  said  matters : 

As  to  the  first  matter,  I  conclude  that  the  fourth  corner  should  be 
located  724.40  poles  from  the  monument  in  Cumberland  Gap  mark- 
ing the  corner  between  the  three  states  of  Kentucky,  Virginia,  and 
Tennessee.  This  conclusion  accepts  the  measurement  of  the  third 
line  of  8,320  poles  on  the  top  of  Cumberland  Mountain  by  Mr. 
Duffield  as  correct,  and  the  distance  of  said  fourth  corner  from  said 
monument  should  be  according  to  said  measurement.  Both  sides 
accept  that  measurement  as  the  more  correct  one.  I  was  led  in 
former  opinion  to  indicate  a  preference  for  Mr.  Kirby's  measurement 
in  this  particular  by  an  indisposition  to  get  farther  away  from  the 
fourth  corner  as  formerly  fixed  by  this  court  than  I  had  to. 

In  order  to  fully  justify  the  conclusion  I  have  reached  in  regard  to 
the  second  matter,  an  extended  consideration  of  it  is  necessary.  In 
the  former  opinion  I  indicated  that  there  were  five  possible  ways  of 
locating  the  fifth  and  sixth  comers,  and  the  fourth,  fifth,  and  sixth 
lines,  of  the  Ledford  patent.  They  were  as  follows,  to  wit :  (1)  Run 
fourth  and  fifth  lines  the  courses  and  distances  called  for,  and  then 
connect  the  end  of  the  fifth  line  with  the  beginning  corner.  The  fifth 
and  sixth  corners  will  be  the  ends  of  the  fourth  and  fifth  lines  thus 
Vun.  (2)  Run  the  fourth  line  the  course  and  distance  called  for,  and 
the  sixth  line  the  reverse  of  the  course  called  for  and  the  distance 
called  for,  and  then  connect  the  ends  of  these  two  lines.  The  fifth 
and  sixth  corners  will  be  the  ends  of  said  two  lines.  (3)  Run  fourth 
line  the  course  and  distance  called  for,  fifth  the  course  called  for,  and 
the  sixth  line  the  reverse  of  the  course  called  for,  and  extend  fifth 
and  sixth  lines  until  they  intersect.  The  fifth  corner  will  be  the  end 
of  the  fourth  line  so  run,  and  the  sixth  corner  will  be  the  intersection 
of  the  fifth  and  sixth  lines  so  run.  (4)"  Run  the  fifth  and  sixth  lines  in 
reverse  order,  the  sixth  line  the  reverse  of  the  course  and  the  dis- 
tance called  for,  and  the  fifth  line  the  reverse  of  the  course  called  for, 
extending!  it  until  it  strikes  the  fourth  line  run  the  course  called  for. 
The  fifth  comer  will  be  the  intersection  of  the  fifth  and  fourth  lines  so 
run,  and  the  sixth  corner  will  be  the  end  of  the  sixth  line  so  mn.  (6) 
Run  the  fourth  line  the  course  called  for,  and  the  sixth  line  the  rej- 
verse  of  the  course  called  for,  and  shorten  the  one  and  lengthen  the 
other  proportionately  in  order  that  their  ends  may  be  connected  by 
the  fifth  line  run  according  to  course  called  for.  The  fifth  and  sixth 
corners  will  be  the  ends  of  the  fourth  and  sixth  lines  so  shortened  and 
lengthened.  I  might  have  said  that  there  is  another  and  sixth  way 
of  locating  said  corners  and  lines,  to  wit:  Run  the  sixth  and  fifth 
lines  in  reverse  order,  and  the  reverse  of  the  courses  and  the  dis- 
tances called  for,  and  then  connect  the  ends  of  the  fifth  line  with  the 
fourth  corner.  The  fifth  and  sixth  corners  will  be  the  ends  of  the 
fifth  and  sixth  lines  so  run. 

The  third,  fourth,  and  fifth  ways  preserve  the  courses  called  for  as 
to  all  the  lines.  The  third  and  fourth  preserve  also  the  distance  called 
for  as  to  one  of  them ;  that  preserved  by  the  third  being  the  distance 
of  the  fourth  line,  and  that  preserved  by  the  fourth  being  the  distance 
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of  the  sixth  line — the  two  ways  thus  being  opposites.  By  the  fifth  the 
distance  of  neither  of  the  lines  is  preserved.  The  first,  second,  and 
sixth  ways  preserve  the  course  and  distance  of  two  of  the  lines,  and 
neither  course  nor  distance  of  the  other  line.  By  the  first  it  is  the 
sixth  line  that  is  not  so  preserved.  By  the  second  it  is  the  fifth  line, 
and  by  the  sixth  it  is  the  fourth.  The  first  and  sixth  ways  are  oppo- 
sites. 

In  saying  that  there  are  these  six  possible  ways  of  locating  the 
Ledford  patent,  I  do  not  mean  to  be  understood  as  holding  that, 
after  due  weight  is  given  to  all  the  relevant  facts  and  considerations, 
there  are  six  different  ways  in  which  it  is  possible  to  locate  said 
patent.  If  that  were  true,  then,  as  suggested  by  counsel  for  T.  J. 
Asher,  who  is  interested  in  the  location  of  said  patent,  though  not  a 
party  to  the  suit,  it  might  be  said  that  the  patent  is  void  for  un- 
certainty. What  I  mean  is  that  there  are  these  six  possible  hypotheses 
as  to  the  true  location  of  said  patent  to  which  the  relevant  facts  and 
considerations  may  be  applied  to  determine  which  is  the  correct  one. 
I  hold  that  from  these  facts  and  circumstances  the  correct  hypothe- 
sis can  be  determined,  and  after  it  is  determined  there  is  i\o  other 
possible  way  in  which  to  locate  the  patent,  giving  due  weight  thereto. 
Which,  then,  of  these  six  hypotheses  is  the  correct  one  ?  The  fifth 
one  may  be  dismissed  from  our  consideration  without  more  to  do. 
The  defendant  contends  that  the  fourth  hypothesis  is  the  correct  one, 
and  plaintiff  seems  to  be  content  with  the  adoption  of  either  the 
first,  second,  or  third.  This  eliminates  the  sixth.  The  choice,  then, 
lies  between  the  first  four. 

We  are  met  here  again  by  the  decision  of  the  Court  of  Appeals  of 
Kentucky  in  the  case  of  Creech  v.  Johnson,  76  S.  W.  185.  Counsel 
for  defendant  urge  that  that  decision  settles  that  the  fourth  hypothe- 
sis is  the  correct  one  and  should  be  followed  here,  unless  it  can  be 
shown  that  it  is  clearly  a  mistake.  It  is  questionable  whether  such  is 
the  true  effect  of  that  decision.  It  is  certain  that  it  decided  no  such 
thing.  What  it  decided  was  that  the  three  lines  in  question  should  be 
run  in  reverse  order  and  each  one  the  reverse  of  the  course  called 
for.  So  doing  would  not  only  locate  the  three  lines  and  two  comers 
now  in  question,  but  also  locate  the  third  line  as  to  length  and  the 
fourth  corner,  and  in  so  doing  said  lines  would  be  run  the  reverse  of 
the  courses  called  for,  and  the  fifth  and  sixth  also  the  distance  called 
for :  the  only  departure  from  the  calls  of  the  patent  being  in  the  re- 
verse running  and  as  to  the  distance  of  the  fourth  line.  The  fourth 
hypothesis  differs  from  this  location  in  three  particulars.  It  starts 
out  with  the  fourth  corner  already  fixed  and  has  nothing  whatever 
to  do  with  locating  it.  Again,  the  reversing  process  is  not  kept  up  from 
the  beginning  corner  to  the  top  of  Cumberland  Mountain.  It  stops 
with  the  fifth  line,  thus  limiting  that  process  to  the  fifth  and  sixth 
lines.  The  fourth  line  is  run  the  course  called  for.  And,  again,  the 
fifth  line  is  not  run  according  to  distance  called  for.  Its  distance  is 
lengthened  the  extent  required  in  order  to  connect  with  the  fourth 
line  so  run.    It  is  in  view  of  these  differences  that  it  occurs  to  me  to 


Digitized  by 


Google 


DAVIS  y.  COMMONWEALTH  LAND  A  LUMBER  CO.  743 

say  that  there  may  be  a  question  as  to  whether  any  such  effect  can 
be  given  to  the  decision  in  that  case,  or,  in  other  words,  as  to 
whether  the  Court  of  Appeals  would  have  decided  in  favor  of  the 
fourth  hypothesis,  had  it  been  of  the  opinion  that  its  location  of  the 
patent  was  wrong  and  the  fourth  corner  thereof  should  be  located 
as  heretofore  determined  herein.  If  any  such  effect  can  be  given  to 
it,  it  can  only  be  because  a  decision  that  the  reversing  process  should 
apply  to  the  three  lines  with  a  shortening  of  the  fourth  is  a  decision 
that,  if  that  is  not  correct,  it  should  be  applied  to  two  of  them  with  a 
lengthening  of  the  fifth  and  a  greater  shortening  of  the  fourth,  or  be- 
cause the  general  principles  which  it  was  thought  required  the  one 
location  in  fact  require  the  other.  But,  conceding  that  such  an  effect 
can  be  properly  given  to  the  decision,  I  do  not  think  I  am  any  more 
affected  by  the  decision  to  this  extent  that  I  was  affected  by  its 
location  of  the  patent.  This  matter  I  have  covered  in  the  former 
opinion.  The  authorities  there  referred  to  establish  that  the  prin- 
ciples applicable  to  this  case  are  rules  of  property,  and  in  so  far  as 
they  have  been  settled  and  determined  by  decisions  of  the  Court  of 
Appeals  of  Kentucky  other,  than  in  cases  involving  the  patent  in 
question  herein,  this  court  is  bound  thereby.  But  it  is  not  bound  by 
the  decision  in  Creech  v.  Johnson  as  to  the  principles  applicable  to 
the  location  of  the  I.edford  patent,  or  as  to  their  application  thereto. 
For  it  to  be  so  bound  would  be  to  hold  that  one  can  be  estopped  by  a 
judgment  in  a  proceeding. to  which  he  was  no  party,  when  it  is  an 
invariable  rule  that,  in  order  for  one  to  be  estopped  by  a  former 
judgment,  he  must  have  been  a  party  thereto.  This  applies  as  well 
to  a  partial  estoppel  as  to  a  complete  estoppel.  One  is  not  bound 
to  any  extent  by  a  judgment  to  which  he  was  no  party.  He  is  there- 
fore not  bound  thereby,  unless  he  can  show  that  the  judgment  was 
clearly  a  mistake.  The  statement  in  the  case  of  Preston  v.  Bow- 
mar,  6  Wheat.  580,  5  L.  Ed.  336,  that  the  judgment  of  the  state  court 
should  be  followed  unless  it  could  be  pronounced  unreasonable  or 
founded  in  clear  mistake,  had  application  to  a  case  where  the  parties 
in  the  federal  court  were  the  same  as  those  in  the  state  court,  but 
for  technical  reasons  the  judgment  of  the  latter  court  was  not  an  es- 
toppel. So  much,  then,  as  to  the  value  of  the  decision  in  Creech  v. 
Johnson  in  favor  of  the  fourth  hypothesis. 

We  come,  now,  to  a  consideration  on  the  merits  of  the  question  as 
to  which  of  these  first  four  hypotheses  is  the  correct  one.  By  the 
fourth  hypothesis,  as  stated,  the  fifth  and  sixth  lines  are  run  in  re- 
verse order  and  the  reverse  of  the  courses  called  for,  and  by  the 
second  and  third  hypotheses  the  sixth  line  is  run  the  reverse  of  the 
course  called  for,  by  the  second  the  distance  called  for,  and  by  the 
third  the  distance  necessary  to  strike  the  fifth  line  run  the  course 
called  for.  Each  one  of  these  three  hypotheses,  therefore,  makes  use 
to  a  more  or  less  extent  of  the  reversing  process.  This  being  so,  it 
is  important  to  understand  just  whan  it  is  proper  to  resort  to  the 
reversing  process  to  any  extent  in  locating  those  lines  of  a  boundary 
of  land  which  intervene  between  extant  corners  thereof,  the  corner 
or  corners  at  whose  points  of  connection  with  each  other  are  nonextant. 
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The  relevant  decisions  of  the  Kentucky  Court  of  Appeals  in  cases 
other  than  Creech  v.  Johnson  are  conclusive  as  to  this,  as  has  been 
already  intimated.  But  it  will  clear  the  way  for  their  consideration 
to  first  ascertain  what  rule  on  the  subject  prevails  in  other  jurisdic- 
tions. Judge  Hobson,  in  his  opinion  in  Creech  v.  Johnson,  cites  the 
decision  of  the  Supreme  Court  of  North  Carolina  in  the  case  of 
Harry  v.  Graham  18  N.  C.  76,  27  Am.  Dec.  226,  referred  to  in  the 
former  opinion  herein  on  another  point,  in  addition  to  certain  Ken- 
tucky decisions  in  support  of  the  resort  therein  made  to  the  reversing 
process.  In  view  of  this  and  of  the  lucidity  of  Chief  Justice  Ruffin's  opin- 
ion, the  decision  in  that  ca^e  on  this  subject  affords  a  good  starting  point 
from  which  to  begin  a  consideration  of  relevant  decisions  in  other 
jurisdictions.  That  case  involved  the  location  of  only  two  lines  inter- 
vening between  extant  corners  and  of  a  single  nonextant  corner  at 
the  point  of  connection  of  said  two  lines  with  each  other.  The  ex- 
tant corners  between  which  said  two  lines  intervened  were  the  sec- 
ond, a  chestnut  oak  and  red  oak,  and  the  fourth,  a  post  oak ;  the  two 
intervening  lines  were  the  second  and  third ;  and  the  nonextant  cor- 
ner at  their  point  of  connection  with  each  other  was  the  third — ^a 
black  oak.  The  calls  for  said  two  lines  were  as  follows,  to  wit: 
From  the  chestnut  oak  and  red  oak  "N.  45®  W.  220  poles,  to  a  black 
oak  near  Mr.  Graham's  own  line;  thence  N.  45®  E.  220  poles,"  to 
the  post  oak.  The  significance  of  the  word  "near"  in  locating  the 
third  or  black  oak  corner  and  said  two  lines  was  considered  in  the 
former  opinion.  The  extant  corners  could  not  be  connected  by  run- 
ning said  two  lines  from  the  second  one  according  to  the  courses 
and  distances  called  for.  To  make  the  connection  a  departure  from 
the  calls  to  a  certain  extent  was  necessary.  It  was  held  that  it  should 
be  made  by  running  the  two  lines  in  the  order  called  for,  the  second 
according  to  course  and  distance  called  for,  the  end  of  which  would 
be  the  third  corner,  and  the  third  line  therefrom  to  the  fourth 
corner  the  course  and  distance  necessary  to  reach  it,  thus  departing 
from  the  call  for  that  line  as  to  both  course  and  distance.  It  was 
urged  that  the  connection  should  be  made  by  resorting  to  the  re- 
versing process.  Of  course,  it  could  not  be  made  by  running  the  two 
lines  in  reverse  order  and  the  reverse  of  the  courses  and  the  distances 
called  for.  The  way  in  which  it  was  urged  that  the  reversing  process 
should  be^  used  was  to  run  the  third  line  from  the  fourth  corner  the 
reverse  of  the  course  called  for,  the  end  of  which  would  be  the  third 
corner,  and  the  second  line  from  said  corner  to  the  second  corner, 
the  course  and  distance  necessary  to  reach  that  corner.  There  was 
another  way  of  making  the  connection  which  made  use  of  the  re- 
versing process,  though  not  to  as  great  extent  as  the  other  way,  but 
which  seems  not  to  have  been  considered.  It  was  to  run  the  second 
line  from  the  second  corner  the  course  called  for,  and  the  third  line 
from  the  fourth  corner  the  reverse  of  the  course  called  for,  and  to 
extend  both  lines  until  they  intersected.  This  involved  a  departure 
from  the  calls  as  to  both  lines  as  to  distance.  According  to  this  the 
third  corner  would  be  the  point  of  intersection  between  said  two  lines 
thus  run.    The  decision,  however,  as  to  how  the  connection  should 
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be  made  was  against  this  way  as  well  as  against  the  other,  which 
seems  to  have  been  the  only  one  urged.  The  argument  which  led  the 
court  to  the  conclusion  which  it  reached  was  made  up  of  two  prop- 
ositions. One  was  as  to  the  value  of  the  order  in  which  the  lines 
were  called  for     Concerning  this  Judge  Ruffin  said : 

"The  natural  order  of  survey  Is  that  which  the  deed  shows  the  parties  to 
the  deed  adopted  to  identify  to  their  own  satisfaction  the  land  intended  to 
be  conveyed  by  the  one  to  the  other.  It  may  be  considered  as  their  directions 
how  the  Identity  shall  be  established  by  survey  at  any  future  time  and  it 
supposes  certain  points,  as  the  beginning,  to  be  established." 

The  other  was  as  to  the  value  of  a  call  for  course  and  distance. 
Concerning  this  he  said: 

"Oourse  and  distance  from  a  given  point  is  a  certain  description  in  Itself, 
and  therefore  is  never  departed  from,  imless  there  be  something  else  which 
proves  that  the  course  and  distance  stated  in  the  deed  were  thus  stated  by 
mistake." 

But,  whilst  it  was  held  that  the  case  in  hand  was  not  one  where 
resort  could  properly  be  had  to  the  reversing  process  in  locating  said 
two  intervening  lines  and  single  nonextant  corner,  it  was  conceded 
that  there  were  cases  where  it  would  be  proper  to  resort  thereto  in 
locating  lines  intervening  between  extant  corners  and  nonextant 
corners  at  their  points  of  connection  with  each  other.  Concerning 
the  contingency  in  which  it  would  be  proper  so  to  do.  Judge  Ruffin 
said: 

"The  party  cannot  have  recourse  to  that  method  of  ascertaining  a  pre- 
vious line  in  the  order  of  description,  unless  by  reversing  he  gives  a  more 
certain  means  of  identifying  the  prior  line  than  the  deed  gives  In  its  de- 
scription of  the  line  itself." 

And  again : 

"If,  therefore,  the  description  of  a  particular  line  be  complete  in  itself,  the 
court  cannot  vary  from  that  description  because  it  will  not  correspond  with 
the  description  of  the  posterior  line,  unless  the  description  of  the  latter  be 
more  specific  than  the  former,  and  unless  from  the  latter  a  mistake  in  the 
former  can  be  inferred." 

In  the  first  quotation  he  said  that  resort  may  not  be  had  to  the 
reversing  process,  unless  it  "gives  a  more  certain  means  of  identify- 
ing the  prior  line  than  the  deed  gives  in  its  description  of  the  line 
itself" ;  in  the  second,  that  it  may  not  be  had  "unless  the  description 
of  the  latter  [posterior  line]  be  more  specific  than  the  former  [prior 
line],  and  unless  from  the  latter  [posterior  line]  a  mistake  in  the 
former  [prior  line]  can  be  clearly  inferred.*'  He  illustrated  the  posi- 
tion thus  taken  in  these  words: 

"For  example,  if  this  deed  had  said  that  the  line  from  the  comer,  chestnut 
oak  and  red  oak,  ran  to  a  black  oak  near  the  patentee's  other  line,  and  gave 
neither  course  nor  distance,  or  only  one,  and  then,  etc.  (as  in  the  call),  the 
)ine  might  be  reversed  from  the  post  oak  to  ascertain  the  comer  of  that  and 
the  next  preceding  line,  because  that  affords  the  only  evidence  (the  black  oak 
not  being  found  or  its  locality  otherwise  identified)  of  the  point  at  which 
the  one  line  terminated  and  the  other  began.  So  if,  even  upon  such  calls  as 
this  present  deed  contains,  a  line  of  marked  trees  were  found  by  tracing  the 
line  back  from  the  post  oak  corresponding  with  the  survey  for  the  800-acre 
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patent,  tbnt  might  carry  the  other  line  to  the  point  of  Intersection,  because 
It  proves  an  actual  survey  and  the  evidence  of  permanent  natural  objects  to 
show  where  the  black  oak  once  actually  stood,  which,  wherever  it  stood, 
would  be  the  terminus  and  control  the  distance  mentioned  In  the  deed." 

According  to  this  position,  therefore,  resort  may  be  had  to  the 
reversing  process  to  make  such  location,  if  the  posterior  line  has  an 
advantage  over  the  prior  line  in  point  of  certainty,  and  cannot  be  had 
unless  such  is  the  case.  The  advantage  may  go  so  far,  as  in  the  first 
of  the  two  examples  referred  to,  that  the  location  cannot  be  made 
without  resorting  to  the  reversing  process.  This,  however,  is  not 
essential.  It  is  sufficient  that  in  some  particular  the  advantage  in 
point  of  certainty  exists.  In  the  absence  of  such  advantage,  the 
value  of  the  order  called  for  and  of  a  call  for  course  and  distance  is 
such  that  the  one  and  the  other,  so  far  as  possible,  should  be  adhered 
to.  That  such  is  the  reasoning  upon  which  the  position  taken  is 
based  appears  from  the  words  in  which  Judge  Ruffin  announced  his 
conclusion,  which  are  as  follows: 

"But  there  Is  no  such  evidence  In  this  case,  and  In  the  absence  of  It  there 
id  nothing  more  to  show  that  the  mistake  was  made  in  the  description  of  the 
second  line  than  it  exists  in  that  of  the  third  line.  A  mistake  was  certainly 
made  In  the  one  or  the  other.  In  which?  Is  the  question.  The  one  line  has 
a  certain  beginning  and  the  other  has  a  certain  ending,  and  they  meet  at  the 
same  point,  and  tliat  point  of  meeting  Is  uncertain.  It  cannot  be  rendered 
more  certain  by  running  it  from  either  of  the  given  points,  and  therefore  we 
are  not  at  liberty  to  resort  to  the  description  of  the  latter  line  to  control 
that  of  the  prior  line,  but  must  lay  down  the  prior  one  from  Its  own  descrip- 
tion. Because  it  is  prior  it  contruls  the  next  line,  since  that  begins  where 
the  other  ends." 

This  decision  of  the  Supreme  Court  of  North  Carolina  has  been 
followed  by  a  number  of  other  decisions  in  the  same  jurisdiction, 
amongst  which  may  be  cited  the  decisions  in  the  following  cases, 
to  wit:  Safret  v.  Hartman,  62  N.  C.  203;  Norwood  v.  Crawford,  114 
N.  C.  513,  19  S.  E.  349 ;  Duncan  v.  Hall,  117  N.  C.  443,  23  S.  E. 
362. 

In  the  case  of  Safret  v.  Hartman,  Pearson,  C.  J.,  in  referring  to  the 
decision  in  Harry  v.  Graham,  said : 

'*It  is  decided  in  that  case  that  a  posterior  line  could  not  be  reversed.  In 
order  by  its  intersection  with  the  prior  line  to,«how  the  comers,  unless  such 
IK)8terior  line  was  certain,  because  to  do  so  would  be  to  extend  the  distance 
of  the  prior  by  the  course  of  the  posterior  line.  The  claim  of  mistake  resting 
on  the  one  or  the  other  being  equal,  it  was  deemed  proper  to  follow  the  order 
in  which  the  survey  was  made." 

He  said  that  resort  could  not  be  had  to  the  reversing  process  "un- 
less such  posterior  line  was  certain." 

In  the  case  of  Norwood  v.  Crawford,  Judge  Avery  said: 

"Where  by  running  with  the  calls  a  different  result  from  that  attained  by 
reversing  Is  necessarily  reached  or  may  ensue,  the  safer  and  more  certain 
method  of  following  the  order  of  the  original  survey  by  the  interested  parties 
who  directed  it  is  as  a  rule  adopted.  We  find  no  case  in  our  Reports  where 
this  court  has  given  its  sanction  to  the  correctness  of  a  survey  made  by  re- 
versing the  line  from  a  known  beginning  corner.  The  rule  is  to  run  with  the 
calls  In  regular  order  from  a  known  beginning,  and  to  resort  to  the  test  of 
reversing  in  the  subsequent  progress  around  the  boundary  only  where  the 
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terminus  of  a  call  cannot  be  ascertained  by  running  forward,  but  can  be  fixed 
with  absolute  certainty  by  running  reyersely  the  next  succeeding  line." 

And  again : 

"The  invariable  rule  seems  to  require  that  the  lines  sball  be  run  from  a 
known  beginning,  according  to  the  direction  and  distance,  if  given,  in  the  order 
in  which  the  parties  originally  ran  and  arranged  them ;  but  if  a  call  is  reached 
in  the  regular  order  wblch  either  by  a  failure  to  specify  distance  or  by  fixing 
the  comer  on  a  line  of  another  tract  makes  its  terminus  uncertain,  and  by 
reversing  the  next  succeeding  line  and  from  a  known  point  the  location  of  the 
line  or  point  called  for  can  be  made  certain,  then  that  mode  of  surveying 
becomes  proper  only  because  it  plainly  tends  to  the  attainment  of  the  lead- 
ing object  in  making  all  surveys— certainty  of  location.  If,  for  instance,  the 
first  call  in  tbe  deed  by  which  the  surveyor  ran  had  been  for  a  point  In  the 
line  of  another  tract,  and  thence  with  said  line  a  given  distance  to  a  third 
comer,  which  was  admitted  to  be  at  a  certain  point  on  second  line,  it  would 
have  been  proper  to  have  reversed  the  call  from  the  third  corner,  so  as  to  as- 
certain the  point  at  which  a  prolongation  of  the  first  line  would  intersect 
with  that  of  the  adjacent  tract  The  same  course  would  be  pursued,  and 
for  a  similar  reamn,  where  in  the  case  supposed  course,  but  not  distance,  was 
givtti  in  the  first  call,  and  the  line  of  the  adjacent  tract  was  known  to  be 
marked  from  the  third  corner  to  a  point  at  which,  mnning  by  course,  the 
first  line  would  intersect  it" 

In  the  first  of  these  two  quotations  he  said  that  resort  could  be  had 
to  the  reversing  process  "only  where  the  terminus  of  the  call  cannot 
be  ascertained  by  running  forward,  but  can  be  fixed  with  absolute 
certainty  by  running  reversely  the  next  succeeding  line**;  and,  in 
the  second,  that  it  can  be  had  "if  a  call  is  reached  in  the  regular  order 
which  either  by  failure  to  specify  distance  or  by  fixing  the  corner  on 
a  line  of  another  tract  makes  the  terminus  uncertain,  and  by  reversing 
the  next  succeeding  call  from  a  known  point  the  location  of  the  line 
or  point  called  for  can  be  made  certain."  This  would  seem  to  limit 
the  right  to  resort  to  said  process  to  a  case  coming  within  the  first 
example  stated  by  Judge  Ruffin  in  Harry  v.  Graham  in  illustration 
of  the  position  taken  by  him  therein. 

In  the  case  of  Duncan  v.  Hall,  Judge  Avery  said: 

"In  determining  which  is  correct,  the  courts  proceed  upon  the  idea  that  the 
object  of  legal  Investigation  and  inquiry  is  to  find  the  Hues  and  comers  and 
monuments  which  were  agreed  upon  by  the  parties  to  the  original  convey- 
ance, and  that  in  order  to  attain  that  object  the  lines  should  be  run  in  the 
direction  and  order  adopted  by  them.  There  are  some  exceptional  instances 
In  which  it  is  manifesrt  that  reversing  a  line  Is  a  more  certain  means  of  aa- 
certalning  the  location  of  a  prior  line  than  the  description  of  such  prior  line 
given  in  the  deed,  but  such  cases  are  rare  exceptions  to  a  well-established 
general  mle.  The  general  rule  is  an  established  law  of  evidence,  adopted  as 
best  calculated  to  ascertain  what  was  the  intention  to  be  conveyed;  and  it 
la  incumbent  on  a  party  asking  the  courts  to  depart  from  it  to  show  fat^ts 
which  bring  the  particular  case  within  the  exceptions  to  the  rule." 

Here  he  said  that  resort  could  be  had  to  the  reversing  process  if  it 
was  a  "more  certain  means  of  ascertaining  the  location  of  a  prior 
line  than  the  description  of  such  prior  line  given  in  the  deed."  The 
position  thus  taken  is  substantially  that  taken  in  Harry  v.  Graham. 
It  will  be  noted  that  it  is  laid  down  that  cases  where  resort  should 
be  had  to  the  reversing  process  "are  rare  exceptions  to  a  well- 
established  general  rule. 
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This  line  of  decisions  gives  us  the  North  Carolina  rule  on  the  sub- 
ject. It  is  not  necessary  to  consider  the  decisions  in  other  juris- 
dictions in  like  detail ;  for  5  Cyc.  p,  878,  undertakes  to  state  the  rule 
to  be  deduced  from  all  the  decisions  on  the  subject,  which  is  sub- 
stantially the  same  as  the  North  Carolina  rule.    It  uses  these  words : 

"Where  a  disputed  or  lost  line  or  corner  can  thereby  be  established  more 
nearly  in  conformity  with  the  terms  of  the  instrument  and  with  the  intent 
of  the  parties  as  gathered  therefrom,  it  is  competent  to  ascertain  such  line 
or  comer  by  first  ascertaining  the  position  of  some  other  bound  and  tracing 
the  back  line  from  that  by  reversing  the  course  and  distance;  but  a  line 
will  not  be  reversed  for  the  purpose  of  showing  the  termination  of  a  prior 
line,  unless  the  description  of  the  posterior  line  is  more  definite  than  that  of 
the  prior  line,  and  a  mistake  in  the  prior  line  can  be  clearly  shown." 

An  illustration  as  to  where  resort  may  be  had  to  the  reversing 
process  because  the  posterior  line  has  an  advantage  over  the  prior 
line  in  point  of  certainty  different  from  those  given  in  Harry  v.  Gra- 
ham may  be  found  in  the  case  of  Swenson  v.  Willsford,  84  Tex.  424, 
19  S.  W.  613.  It  involved  the  location  of  the  boundary  of  a  four-sided 
body  of  land  on  the  east  side  of  the  Colorado  river,  known  as  "survey 
No.  52."  The  boundary  began  at  the  southwest  comer  of  survey 
No.  53,  on  the  east  bank  of  said  river,  and  ran  thence  down  the  river 
with  its  meanders  to  the  northwest  corner  of  survey  No.  51,  thence 
east  7,411  varas,  thence  north  2,450  varas,  and  thence  west  8,098 
varas,  to  the  beginning.  The  north  line  of  the  survey,  as  thus  called 
for,  was  8,098  varas,  and  that  of  the  south  line  7,411  varas.  The 
northwest  and  southwest  corners  on  the  river  were  known.  If  the 
boundary  was  located  by  running  the  calls  in  direct  order,  the  north 
line  was  1,000  varas  longer  than  called  for;  and  if  by  running  them  in 
reverse  order,  the  south  line  was  1,000  varas  shorter.  The  question 
was  as  to  the  order  in  which  the  lines  should  be  run,  and  hence  which 
line  should  yield,  whether  the  south  or  prior  line,  or  the  north  or 
posterior  line.  It  was  held  that  the  lines  should  be  run  in  reverse 
order,  and  that  the  south  or  prior  line  should  yield.  It  was  so  held 
because  the  evidence  was  that  the  north  or  posterior  line  had  been 
actually  run  at  the  time  of  the  survey,  and  the  south  or  prior  line 
had  not  been  so  run.  In  affirming  the  judgment  of  the  lower  court, 
Tarlton,  J.,  said : 

'There  was  evidence  tending  to  sftiow  that  the  north  line,  which  the  court, 
disregarding  the  order  of  the  calls  in  the  field  notes,  chose  to  follow  in  fixing 
the  survey  preferably  to  the  south  line,  was  actually  surveyed;  whereas  it 
is  certain  that  the  south  line  was  never  actually  traced  by  the  surveyor. 
The  court,  it  is  fair  to  infer,  was  infiuenced  in  its  conclusion  by  this  evidence, 
and  applied  the  rule  requiring  It  to  follow  in  the  footsteps  of  the  surveyor.*' 

The  case  of  Ayers  v.  Watson,  137  U.  S.  584,  11  Sup.  Ct.  201,  34 
L.  Ed.  803,  referred  to  in  the  former  opinion,  would  seem  to  come 
within  the  first  example  stated  by  Judge  Ruffin  in  Harry  v.  Graham, 
which  is  a  case  where  the  boundary  cannot  be  located  by  pursuing 
the  direct  order,  but  can  be  located  by  pursuing  the  reverse  order. 
Mr.  Justice  Bradley  said : 

"The  Judge  was  right  In  holding  as  he  did,  and  in  instructing  the  Jury  that 
the  beginning  corner  of  a  survey  does  not  control  more  than  any  other  comer 
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actually  well  ascertained,  and  that  we  are  not  constrained  to  follow  the  calls 
of  the  grant  in  the  order  said  calls  stand  in  the  field  notes,  but  are  permitted 
to  reverse  the  calls  and  trace  the  lines  the  other  way,  and  should  do  so  when- 
ever by  so  doing  the  land  embraced  would  most  nearly  harmonize  all  the  calls 
and  the  objects  of  the  grant.  If  an  insurmountable  difficulty  is  met  with  in 
running  the  lines  in  one  direction,  and  is  entirely  obviated  by  running  them  in 
the  reverse  direction,  and  all  the  known  calls  of  the  survey  are  harmonized  by 
the  latter  course,  it  is  only  a  dictate  of  common  sense  to  follow  it*' 

In  running  the  lines  of  the  boundary  involved  in  that  case  in  direct 
order,  an  "insurmountable  difficulty"  was  met  with.  The  west  line 
from  the  pecan  tree,  the  beginning  corner  on  the  river,  and  the  north 
line  from  the  end  thereof,  could  be  run  according  to  the  courses  and 
distances  given  in  the  boundary ;  but  the  northeast  corner,  two  small 
hackberries,  called  for  as  the  end  of  the  second  or  north  line,  and  the 
easterly  line  from  that  corner  to  the  box  elder  tree  on  the  river, 
could  not  be  found.  It  was  necessary  to  find  that  corner  and  line  in 
order  to  locate  the  boundary.  The  difficulty  of  finding  them  was  in- 
surmountable by  running  the  lines  in  direct  order.  In  that  condition 
of  things  a  random  line  was  run  across  the  front  of  the  boundary  from 
the  western  line  the  distance  usually  taken  for  an  11  league  survey — 
the  size  of  the. survey  in  question — and  a  blazed  line  running  north 
and  south  was  found.  This  line  was  followed  south  to  the  river, 
where  was  found  the  box  elder  tree.  Starting  from  this  corner  and 
running  north  or  backwards  the  distance  called  for  the  easterly  line, 
two  small  hackberries,  each  marked  on  the  inside  with  old  blazes 
facing  each  other,  were  found.  The  hackberries  were  4,000  varas 
short  of  reaching  the  point  where  the  second  line  terminated,  running 
in  direct  order.  It  was  held  that  the  boundary  should  be  located 
by  running  the  lines  in  reverse  order,  thus  shortening  the  first  line 
4,000  varas. 

It  is  now  timd  to  take  up  the  relevant  Kentucky  decisions,  other 
than  Creech  v.  Johnson,  and  ascertain  what  rule  they  lay  down  on 
the  subject.  Judge  Hobson,  in  that  case,  as  justifying  the  use  therein 
made  of  the  reversing  process,  cited  the  two  cases  of  Thornberry  v. 
Churchill,  4  T.  B.  Mon.  35,  16  Am.  Dec.  125,  and  Pearson  v.  Baker, 
4  Dana,  321.  Counsel  for  defendant,  as  justifying  the  use  made  of 
said  process  by  the  fourth  hypothesis,  rely  mainly  on  the  two  earlier 
cases  of  Beckley  v.  Bryan,  Sneed  91,  and  Bryan  v.  Beckley,  Litt. 
Sel.  Cas.  91,  12  Am.  Dec.  276.  What  deduction,  then,  is  to  be  made 
from  these  four  cases? 

The  historical  method  requires  that  we  should  dispose  of  the  two 
latter  ones  first.  They  involved  the  location  of  the  same  boundary  of 
land.  They  were  two  appeals  of  the  same  case.  The  decision  in  the 
first  case  was  rendered  November,  1801,  and  that  in  the  second  No- 
vember, 1809,  eight  years  later.  The  decision  in  the  latter  case, 
however,  was-  not  published  until  1824,  long  after  decisions  subse- 
quently rendered  in  other  cases  had  been  published.  It  was  pub- 
lished then,  along  with  other  omitted  decisions,  pursuant  to  an  act  of 
the  Legislature.  The  boundary  whose  location  was  involved  in  said 
cases  was  that  of  a  four-sided  body  of  land,  or  one  consisting  of  four 
lines.    The  calls  therefor  as  they  appeared  in  the  certificate  of  survey 
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and  patent  are  not  given  in  the  report  of  either  case,  and  it  cannot 
be  readily  made  out  from  either  just  how  they  did  so  appear.  As 
near  as  I  can  make  it  out,  this  is  how  it  was :  Beginning  at  a  white 
walnut  and  hoopwood,  and  running  thence  with  the  line  of  William 

Preston  S.  45**  W.  500  poles,  to trees;  thence  N.  70°  W.  600 

poles,  to trees;  thence  N.  20*  E.  460  poles,  to  an  elm,  buck- 
eye, and  ash;  thence  S.  70*  E.  800  poles,  to  the  beginning.  The 
trees  marking  the  second  and  third  comers,  which  were  named  in  the 
certificate  of  survey  and  patent,  but  which  are  not  named  in  either 
report,  were  nonextant.  Those  marking  the  beginning  and  fourth 
corners  were  extant.  The  first  line,  from  the  beginning  corner  to  the 
second  corner  was  visible;  i.  e.,  could  be  traced  on  the  ground  by 
visible  marks,  probably  marked  trees.  It  was  the  longer  line  of  the 
adjoining  survey  of  William  Preston.  The  call  for  S.  45*  W.  corre- 
sponded with  the  course  of  that  line  as  so  marked.  The  call  for  the 
fourth  line,  running  from  the  elm,  buckeye,  and  ash,  the  fourth  corner, 
to  the  white  walnut  and  hoopwood  at  the  beginning  corner,  was,  as 
stated,  S.  70*  E.  800  poles.  Such  however,  was  not  the  real  course  or 
distance  of  said  line.  As  it  really  was,  it  departed  from  the  call 
as  to  both  course  and  distance.  The  departure  as  to  course  was 
perhaps  as  much  as  2J4  degrees,  and  that  as  to  distance  184  poles ; 
the  real  distance  being  984  poles,  instead  of  800,  as  called  for.  The 
fact  as  to  departure  of  this  line  from  the  call  as  to  course  was  not 
known  on  the  first  appeal,  but  was  known  on  the  second.  It  was 
known  on  the  first  appeal  that  the  distance  of  the  fourth  line  was 
greater  than  called  for,  but  it  was  not  known  that  it  was  as  great  as  it 
really  was.  The  course  thereof  was  supposed  to  be  as  called  for. 
According  to  the  calls,  the  second  line  (which  was  N.  70*  W.)  and  the 
fourth  line  (which  was  S.  70*  E.)  were  parallel.  But,  if  the  fourth 
line  was  run  as  it  really  was  and  the  second  line  as  called  for,  the  two 
lines  would  not  be  parallel.  According  to  the  calls,  the  second  line 
was  200  poles  shorter  than  the  fourth  line,  and,  of  course,  the  second 
line,  located  as  called  for,  would  have  been  384  poles  shorter  than  the 
fourth  line  as  its  length  really  was.  The  boundary  purported  to  con- 
tain 2,000  acres.  In  fact,  located  as  it  was  decided  it  should  be,  it 
contained  "much  surplus.''  No  importance  seems  to  have  been  at- 
tached on  either  appeal  to  the  fact  that  the  first  line  was  visibly 
marked  and  hence  fixed  as  to  course,  which  fixed  also  the  location  ot 
the  second  corner  in  so  far  as  direction  from  the  beginning  corner 
was  concerned.  It  seems  to  have  been  treated  as  a  case  involving  the 
location  of  three  lines  intervening  between  extant  comers  and  two 
nonextant  corners  at  their  points  of  connection  with  each  other.  No 
connection  could  be  made  between  the  beginning  and  fourth  corners 
by  running  said  three  intervening  lines  according  to  the  courses  and 
distances  called  for.  The  question  then  was  how  the  connection 
should  be  made — on  the  first  appeal,  under  the  facts  as  they  were  then 
understood  to  be ;  on  the  second  appeal,  under  the  facts  as  they  really 
were.  On  the  first  appeal  it  was  held  that  the  connection  should  be 
made  in  this  way,  to  wit: 
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"As  to  ascertaining  Beck]ey*s  lost  corners  and  lines,  the  meaning  of  the 
court  is,  from  his  northwestwardly  corner,  an  elm,  buckeye,  and  ash,  extend  a 
line  S.  20^  W.  460  poles.  From  his  eastwardly  corner,  a  white  walnut  and 
hoopwood,  extend  a  line  TOuthwest,  with  a  line  styled  in  his  grant  William 
Preston's,  500  poles.  The  extremities  of  these  two  extended  lines  will  be  the 
lost  comers,  and  then  connect  these  corners  with  a  line  running  parallel  to 
the  line  which  connects  the  two  flret-mentioned  corners,  and  the  survey  will 
be  closed." 

This  conclusion  was  reached  after  considering  generally  the  sub- 
ject as  to  how  lines  intervening  between  extant  corners  of  a  boundary 
of  land  and  the  nonextant  corners  at  their  points  of  connection  with 
each  other  should  be  located  and  laying  down  general  rules  appli- 
cable to  the  different  situations  or  conditions  that  might  exist.  Three 
such  general  rules  were  thus  laid  down,  as  follows,  to  wit : 

(1)  If  it  is  possible  to  make  a  connection  between  the  extant  corners 
by  locating  the  intervening  lines  according  to  the  courses  and  dis- 
tances called  for,  then  such  lines  and  nonextant  corners  should  be 
thus  located.  The  general  principle  in  pursuance  to  which  this  rule 
was  laid  down  was  that : 

"Nothing  bnt  necessity  will  Justify  departure  either  from  course  or  dis- 
tance." 

(2)  If  it  is  not  possible  to  make  a  connection  between  said  extant 
corners  in  this  way,  and  it  is  possible  to  make  it  by  locating  the  inter- 
vening lines  according  to  courses  called  for,  departing  from  the  calls 
as  to  one  or  more  of  the  distances,  then  said  lines  and  nonextant 
corners  should  be  thus  located.  The  general  principle  in  pursuance 
to  which  this  was  laid  down  was  that : 

"When  a  departure  from  either  course  or  distance  becomes  necessary,  rea- 
son as  well  as  law  seems  to  suggest  that  the  distances  taken  in  our  mode  of 
mensuration  ought  to  yield,  as  being  much  the  more  uncertain  of  the  two." 

(3)  If,  however,  it  is  not  possible  to  make  the  connection  in  either 
of  these  two  ways,  then  said  intervening  lines  and  nonextant  corners 
should  be  located  by  departing  from  the  calls  as  to  both  courses  and 
distances  the  extent  necessary  to  make  the  connection.  The  general 
principle  in  pursuance  to  which  this  rule  was  laid  down  is  implied  in 
that  in  pursuance  to  which  the  first  one  was  laid  down,  to  wit: 
Necessity  will  justify  departure  from  both  course  and  distance. 

To  the  second  of  these  general  rules  two  subrules  were  laid  down. 
The  first  one  had  application  where  there  were  three  or  more  inter- 
vening lines  and  two  or  more  nonextant  corners ;  the  second,  where 
there  were  but  two  intervening  lines  and  a  single  nonextant  corner. 
The  first  one  was  stated  in  these  words : 

'*6ut,  if  the  courses  and  distances  thus  run  do  not  close  the  survey,  it  must 
be  accomplished  by  running  the  same  courses  and  either  lengthening  or 
shortening  the  distances,  as  each  case  may  require,  and  In  proportion  to  the 
length  of  each  line  as  called  for  in  the  plat  and  certificate." 

Or  again  in  these  words : 

"But  when  two  or  more  corners  are  missing,  and  running  the  distances 
called  for  in  the  plat  and  certificate  of  survey  will  not  close,  then  the  lengtt 
of  each  line  can  only  be  determined  by  calculation." 
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The  second  one  was  stated  in  these  words : 

"When  there  is  but  one  corner  of  a  survey  loert,  the  courses  called  for  In  the 
plat  and  certificate  of  survey  ought  only  to  be  regarded,  and  nothing  more 
is  necessary  than  to  extend  those  courses  from  the  adjacent  corners,  which 
remain  until  they  intersect  each  other,  and  the  place  of  Intersection  will 
he  the  situation  of  the  corner  to  be  ascertained." 

Just  here,  in  passing,  it  should  be  noted  that  this  subrule  after- 
wards became  firmly  fixed  in  Kentucky  law.  In  the  case  of  Haggan 
V.  Wood,  Sneed,  273,  it  was  said : 

"Conformably  with  principles  formerly  established  by  this  court  in  anch 
cases,  a  line  should  be  extended  north  from  Rees'  said  comer  so  far  that  a 
line  extended  west  from  the  said  walnut  tree  will  intersect  it,  and  this  in- 
tersection should  be  considered  as  the  place  where  the  lost  hoopwood  stood." 

In  the  case  of  Wishart  v.  Cosby,  1  A.  K.  Marsh.  383,  Judge 
Owsley  said: 

'There  could  not  be  a  doubt,  from  the  repeated  decisions  of  this  court  but 
that  the  Intersection  of  the  lines  from  the  northeast  comer  and  the  south- 
west corner  should  form  the  northwestem  boundary  of  Ctosby's  claim." 

In  the  case  of  Mercer  v.  Bate,  4  J.  J.  Marsh.  339,  Judge  Robertson 
said: 

"The  counsel  for  the  appellant  urge  the  analogy  between  this  case  and 
that  of  Beckley  ▼.  Bryan  and  Ransdale,  reported  in  printed  decisions  by  Sneed 
(page  91) ;  and  they  Insist  that  to  find  the  white  oak  corner  the  patent  courses 
should  be  reversed,  and  that  wherever  a  line  from  M.  will  strike  one  from  D., 
pursuing  the  reversed  courses  in  the  patent,  the  law  there  fixes  the  comer. 
The  cases  are  not  analogous,  and  therefore  the  argument,  although  it  was  In- 
genious and  able,  Is  not  applicable.  If  we  have  not  been  mistaken  in  the 
foregoing  view,  there  is  no  necessity  for  resorting  to  that  species  of  legal 
construction  which  the  authority  of  the  case  in  printed  decisions  and  of  many 
subsequent  cases  prescribes." 

To  the  first  one  of  these  two  subrules  an  exception  having  appli- 
cation to  a  boundary  which  had  four  corners  only  was  laid  down  in 
these  words : 

"It  may  be  supposed  that  where  two  corners  of  a  survey  are  lost  which 
has  only  four  comers,  and  the  distance  between  the  remaining  comers  is 
greater  or  less  than  the  distance  called  for  in  the  plat  and  certificate  of  sur- 
vey, the  three  lost  lines  should  be  extended  on  their  respective  courses  so 
as  to  bear  a  just  proportion  to  the  remaining  line,  which  would,  Indeed,  be 
in  conformity  to  the  general  rule  just  prescribed;  at  least,  the  same  effect 
would  be  presumed  as  if  the  mle  had  been  literally  applied.  But  it  is  con- 
ceived by  the  court  that  the  remaining  line,  being  ether  longer  or  shorter  than 
is  expressed  in  the  plat  and  certificate  of  survey,  ought  to  be  presumed  to 
have  happened  by  mistake,  which  could  necessarily  have  affected  only  the 
length  of  the  opposite  line.  Therefore  the  presumption  cannot  be  carried 
further,  in  violation  of  the  lengths  of  the  other  two  lost  lines,  than  as  speci- 
fied in  the  plat  and  certificate  of  survey,  and,  therefore,  that  every  such  cas^i 
must  be  an  exception  to  the  rule ;  that  is  to  say,  the  two  lost  lines  which  are 
to  run  from  the  remaining  corners  ought  to  be  extended  on  the  courses  and 
to  the  distances  called  for  In  the  plat  and  certificate  of  survey,  making 
proper  allowance  on  each  line  for  the  unevenness  of  the  ground  over  which 
it  passes,  and  also  to  preserve  the  course  of  the  other  lost  line  as  called  for  in 
the  same.  The  propriety  of  the  exception  will  be  further  evinced  by  con- 
sidering that  the  general  rule  ariaee  principally  from  the  neoessity  of  the 
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cases  to  which  it  is  applied,  hut  in  the  cases  to  which  the.  exception  is  ap- 
plied the  necessity  does  not  exist,  and  surely  nothing  but  necessity  will  Justi^ 
a  departure  from  either  course  or  distance." 

Indeed,  it  would  seem  that  in  such  a  case  the  connection  could 
not  be  made  by  following  the  courses  of  all  three  lines  without  limit- 
ing the  change  in  distance  to  the  line  opposite  to  that  in  which  the 
mistake  of  distance  was  made,  and  that  necessity  woifld  require  that 
it  be  so  confined.  The  case  in  hand  was  treated  as  coming  within  said 
exception — i.  e.,  as  involving  the  location  of  three  intervening  lines 
and  two  nonextant  corners  of  a  four-cornered  boundary — ^and  hence 
said  lines  and  corners  were  located  in  accordance  therewith.  The 
case,  however,  was  not  without  a  feature  that  might  be  thought  to 
have  warranted  its  being  treated  as  coming  within  the  second  sub- 
rule  ;  i.  e.,  as  involving  the  location  of  two  intervening  lines  and  one 
nonextant  corner,  to  wit,  the  second  and  third  lines  and  the  third 
corner.  This  feature  was  the  visibly  marked  lin^  of  the  adjoining 
survey  of  William  Preston,  a  part  of  which  constituted  the  first  line 
and  in  which  the  second  corner  was  located.  It  fixed  the  course  of 
that  line  and  the  direction  of  that  corner  from  the  beginning  corner. 
That  line  and  corner  lacked  fixity  or  extantness  only  in  so  far  as 
distance  from  the  beginning  corner  was  concerned.  That  was  left 
to  be  determined  alone  by  the  call,  according  to  which  it  was  500 
poles.  If  this  view  of  the  matter  should  be  correct,  the  direction 
given  as  to  how  the  location  should  be  made,  quoted  above,  amounted 
practically  to  a  direction  .that  it  be  made  in  accordance  with  said 
second  subrule.  It  was  no  more  than  it  would  have  been  had  the 
direction  been  to  beg^n  in  Preston's  line  500  poles  from  the  beginning 
corner,  and  run  thence  a  line  parallel  with  the  fourth  line  until  it 
intersected  tlje  third  line  run  the  reverse  of  the  course  called  for.  The 
point  of  intersection  would  have  been  at  the  distance  called  for  as  to 
the  third  line  had  there  been  no  mistake  in  the  course  called  for  as  to 
the  fourth  line.  The  language  quoted  from  the  opinion  of  Judge 
Robertson  in  Mercer  v.  Bate  would  seem  to  indicate  that  he  so  con- 
strued that  decision. 

This  analysis  so  far  of  the  case  of  Beckley  v.  Bryan  places  us  in 
position  to  estimate  its  bearing  on  the  question  in  hand ;  i.  e.,  when  is  . 
it  proper,  in  locating  the  lines  of  a  boundary  of  land  intervening  be- 
tween extant  corners  and  nonextant  corners  at  their  points  of  con- 
nection with  each  other,  to  run  said  lines,  or  some  of  them,  the  re- 
verse of  the  order  and  of  the  courses  called  for.  It  will  be  noted 
that  by  the  location  directed  to  be  made  in  that  case  the  third  line 
was  run  the  reverse  of  the  course  called  for ;  that  by  every  other  loca- 
tion made  according  to  the  exception  to  the  first  of  said  two  subrules, 
in  a  case  coming  within  it,  the  third  line  had  to  be  run  the  reverse 
of  the  course  called  for  in  order  to  make  it ;  and  that  in  every  location 
made  according  to  the  second  of  said  two  subrules  the  posterior 
line,  the  second  of  the  two  intervening  lines,  had  to  be  run  the  re- 
verse of  the  course  called  for  in  order  to  make  it.  It  is  possible,  if 
not  probable,  that  in  many  cases  coming  within  the  first  o£  said  two 
subrules,  and  not  within  said  exception,  one  or  more  of  the  inter- 
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vening  lines  had  to  be  run  the  reverse  of  the  course  called  for,  and, 
if  more  than  one,  as  a  matter  of  course,  that  those  lines  had  to  be 
run  also  in  reverse  order,  in  order  to  make  a  location  in  accordance 
with  said  subrule.  This  being  so,  the  deposit  from  the  case  of  Beck- 
ley  V.  Bryan  is  this:  That  resort  should  be  had  to  the  reversing 
process  in  locating  such  intervening  lines  and  nonextant  corners  of 
a  boundary  of  land  whenever  it  is  necessary  to  resort  thereto  in  order 
to  comply  with  said  second  general  rule;  i.  e.,  to  make  a  location 
of  said  intervening  lines  according  to  the  courses  called  for,  departing 
from  the  calls  as  to  one  or  more  of  the  distances  and  to  the  extent 
that  it  is  necessary  to  make  such  a  location.  That  it  was  felt  that 
such  was  the  precipitation  from  it  is  evident  from  the  fact  that 
amongst  other  premises  stated  at  the  beginning  of  the  opinion  was 
this  one,  to  wit : 

**Tbat  this  court  cannot  discover,  from  the  land  law  or  from  the  nature  of 
the  cane,  that  the  corner  of  a  survey  which  is  made  the  beginning  in  the  pint 
and  certificate  of  soryey  is  of  any  higher  dignity  or  of  greater  importance 
in  any  point  of  view  than  one  of  the  other  corners,  nor  in  this  respect  that 
the  surveyor  was  subjected  to  the  direction  of  the  owner ;  but  it  rather  seems 
that  the  surveyor  was,  and  ought  to  have  been,  left  at  discretion  to  fix  on 
the  corner  of  a  survey  for  a  beginning  which  might  afterwards  be  the  most 
easily  found,  or  which  could  be  described  with  the  greatest  certainty,  with- 
out consulting  the  owner,  or  giving  a  preference  to  the  beginning  called  for  in 
his  entry,  when  survey  was  founded  on  an  entry.  And,  for  similar  reasons, 
it  seems  that  it  was  also  at  the  discretion  of  the  surveyor,  when  he  was  in- 
serting the  other  corners,  in  the  plat  and  certificate,  to  proceed  either  to  the 
right  hand  or  to  the  left  from  the  corner  he  chose  to  name  first" 

The  raison  d'etre  of  this  premise  must  have  been  an  anticipated 
objection  to  the  second  general  rule,  about  to  be  laid  down,  that  it 
involved  a  resort  to  a  greater  or  less  extent  to  the  reversing  process 
in  order  to  make  a  location  in  accordance  with  it. 

One  other  matter  remains  to  be  noticed  in  order,  to  a  complete 
appraisement  of  this  case.  As  heretofore  stated,  the  boundary  of 
land  involved  therein  was  said  to  contain  2,000  acres;  but,  located 
as  it  was  decided  it  should  be,  it  contained  "much  surplus.*'  That 
there  was  nothing  in  this  consideration  to  affect  the  propriety  of  the 
location  made,  tWs  other  premise  was  laid  down,  to  wit : 

"There  Is  but  one  species  of  cases  In  which  any  court  of  justice  is  author- 
ized by  our  land  law  to  divest  the  owner  of  a  srurvey  of  the  surplus  included 
within  its  boundaries,  namely,  where  the  survey  was  made  posterior  to  an 
entry  made  by  another  person  on  the  same  land,  and  to  do  more  would  be  un- 
equal and  unjust,  inasmuch  as  a  survey  which  is  too  small  cannot  be  en- 
larged." 

Now,  then,  as  to  the  decision  on  the  second  appeal  in  Bryan  v. 
Beckley.  The  only  question  involved  in  that  appeal,  over  and  above 
what  was  involved  in  the  first  one,  was  as  to  the  effect,  if  any,  that 
should  be  given  to  the  consideration  that  the  real  course  of  the  fourth 
line  was  not  as  called  for,  and  the  excess  of  the  real  distance  thereof 
over  that  called  for  was  greater  than  it  was  understood  to  be  on  the 
first  appeal.  Of  course,  there  was  nothing  in  the  greater  excess  of 
distance  to  cause  a  location  different  in  any  particular  from  that  which 
was  held  to  be  the  proper  one  in  the  first  appeal.    How  as  to  the 
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variation  of  the  real  course  from  that  called  for?  The  existence  of 
this  variation  prevented  a  connection  of  the  ends  of  the  first  and  third 
lines,  run,  the  first  the  course  and  distance  called  for,  and  the  third 
the  reverse  of  the  course  and  the  distance  called  for,  by  a  line  run  the 
course  called  for.  It  is  probable  that  the  ends  oL  these  two  lines 
thus  run  could  have  been  connected  by  a  line  run  the  real  course  of 
the  fourth  line — i.  e.,  parallel  to  its  real  course — thus  imparting  to 
the  second  line  the  mistake  in  course  as  to  the  fourth  line  as  well  as 
to  the  mistake  in  distance.  In  order  to  connect  the  first  and  third 
lines  by  a  line  run  according  to  the  course  called  for,  it  was  necessary 
to  either  lengthen  the  third  line  or  shorten  the  first  one.  The  con- 
nection could  be  made  in  either  way  and  thus  bring  about  a  location  of 
all  three  lines  according  to  the  courses  called  for.  There  were  thus 
two  ways  of  so  locating  said  three  lines.  The  problem  before  the 
court,  therefore,  was  as  to  whether  the  mistake  as  to  course  in  the 
fourth  line  should  be  imparted  to  the  second  line,  and  it  run  the  real 
course  of  the  fourth  line,  and  hence  parallel  to  it ;  and,  if  not,  which  ol 
said  two  alternative  ways  of  locating  said  three  lines  according  to  the 
courses  called  for  should  be  adopted.  Its  freedom  of  action  in  solv- 
ing was  limited  by  the  decision  on  the  former  appeal.  It  was  bound 
by  the  rules  laid  down  and  principles  recognized  on  the  former  ap- 
peal, so  far  as  they  applied  to  the  case  under  its  changed  aspect. 
Chief  Justice  Bibb  stated  this  in  these  words : 

••It  Is  distinctly  to  be  understood  that  we  feel  ourselves  bound  to  ndhere 
to  tbe  principles  of  the  former  decision,  as  well  because  we  are  fully  per- 
suaded that  they  are  correct  in  themselves,  as  because,  if  they  were  not  or- 
thodox, we  have  no  lawful  power  to  change  or  oppugn  their  application  to 
this  controversy.  So  far  as  they  apply,  we  xUsclaim  all  and  every  authority 
to  counteract  them  by  any  other.  If  the  case,  in  its  new  features,  can  be  ad- 
justed according  to  the  principles  of  the  former  decision  taken  in  their  true 
spirit  and  effect,  then  assuredly  it  must  be  so  decided.  Where  those  prin- 
ciples fall  short,  others  apposite  and  coadjutant  may  be  applied." 

Amongst  the  other  rules  laid  down  on  the  first  appeal  which  it  thus 
felt  itself  bound  by  was  the  second  general  rule,  which  required  that 
the  lines  of  a  boundary  of  land  intervening  between  extant  comers 
and  the  nonextant  corner  or  corners  at  their  points  of  connection 
with  each  other  should  be  located  by  running  those  lines  the  courses 
called  for,  if  the  location  could  thus  be  made,  and  could  not  be  made 
by  running  them  the  courses  and  distances  called  for.  It  regarded 
that  this  rule  as  thus  laid  down  required  that  in  every  instance  where 
said  intervening  lines  and  nonextant  corner  or  corners  could  thus  be 
located  and  could  hot  be  located  in  the  other  way,  they  should  be 
so  located,  and  that  there  was  no  exception  whatever  to  it.  The  only 
thing  which  it  considered  would  authorize  a  departure  from  it  was 
"inevitable  necessit/';  and,  whilst  "inevitable  necessity"  is  not  de- 
fined, I  take  it  that  by  it  was  meant  an  impossibility  of  locating  said 
lines  in  accordance  with  said  rule.  If  this  is  so,  then  "inevitable 
necessity"  was  not  an  exception  to  the  rule,  but  a  limitation  upon  it. 
With  this  view  of  the  matter,  of  course,  the  court  was  bound  to  hold 
that  the  lines  and  corners  whose  location  was  involved  therein  should 
not  be  located  in  the  first  of  the  three  ways  suggested  above ;  i.  c., 
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by  imparting  the  mistake  as  to  course  in  the  fourth  line  to  the  second 
line,  and  running  it,  not  the  course  called  for,  but  the  real  course  of 
the  fourth  line,  and  hence  parallel  to  it.  For  "inevitable  necessity" 
did  not,  as  the  court  looked  at  it,  require  that  the  course  called  for 
as  to  the  second  line  should  be  disregarded.  .It  could  be  located  ac- 
cording to  the  course  called  for  in  either  one  of  the  two  other  ways 
of  making  the  location  suggested  above.    Judge  Bibb  said: 

"If  any  Intention  of  departing  from  course,  except  from  Inevitable  necesr 
sitj,  had  been  intended,  tlie  direction  to  connect  the  extremities  of  the  two 
lines,  the  one  of  500  poles  and  the  other  of  460  poles,  would  have  been  iiiigi- 
tory;  for  a  line  run  from  those  extremities  to  connect  them  would  have 
closed  the  survey.  But  so  to  connect  the  lines  did  not  comport  with  the  Tiew» 
and  intention  of  the  court  Such  a  connection  might  have,  and  in  fact  wonid 
have,  produced  a  ^departure  from  the  patent  course  expressed  for  tiiat  Vine.' 

There  was,  therefore,  nothing  left  to  be  done  but  to  choose  be- 
tween said  two  other  ways  of  making  the  location.  The  court  held 
that  the  location  should  be  made  by  shortening  the  first  line.  The 
ground  upon  which  it  so  held  was  that  this  way  was  against  the 
claimant  of  the  land.    Judge  Bibb  said : 

'*The  length  of  one  or  the  other  of  the  lines  of  500  poles  or  of  460  poles— 
that  is  to  say,  of  A,  B,  or  E,  G — must  be  departed  from,  and  then  the  lengtb 
of  the  one  which  Is  made  to  yield  must  be  determined  by  calcutation.  We 
say  the  one  or  the  other,  because  there  is  no  necessity  for  both  to  yield,  and  to 
make  them  both  do  so  would  be  a  departure  from  the  spirit  of  the  first  and 
fifth  principles,  and  to  the  second  case  put,  in  the  section  just  alluded  to.  A 
departure  from  distance,  even,  ought  not  to  be  Indulged  farther  than  nece»- 
sary.  A  departure  in  the  distance  of  both  lines  Is  not  necessary.  Either 
lengthening  the  line  of  4G0  poles,  or  shortening  that  of  500  poles,  will  do;  and 
the  section  directs  a  lengthening  or  shortening,  but  not  to  do  both,  unless  up- 
on necessity.  The  former  opinion  excludes  the  Idea  of  deciding  the  matter 
by  going  around  from  the  beginning  called  for  In  the  grant,  in  the  progress- 
ive order  of  the  courses  and  distances  therein  recited,  because,  by  the  foortii 
section  of  the  opinion,  it  is  clearly  to  be  understood  that  the  order  of  the 
courses  in  the  certificate  of  survey  is  no  evidence  that  the  same  order  was  ob- 
served in  executing  the  survey.  But  there  is  a  principle  of  equity  which  fleems 
to  be  decisive  on  this  subject,  namely,  that  a  complainant  in  equity  ought  not 
to  have  relief  farther  than  his  claim  is  reasonably  certain.  Now  it  is  evident 
that  If  from  the  extremity  of  the  line  of  400  poles  (from  G)  a  line  is  extended 
the  patent  course  to  intersect  the  Hue  of  500  poles  (A,  B,  shortened),  and 
from  the  extremity  (B)  of  the  line  of  500  poles  a  line  be  extended  the  patent 
course  to  intersect  the  line  of  400  poles  (E,  C)  extended,  the  claim  to  all  tlte 
land  between  those  two  Unes  is  in  dublo;  that  land  may  have  been  exdad^d 
or  included  by  the  grant  And  this  argument  would  apply  also  to  the  exten- 
sion and  diminution  of  the  distances  on  the  lines  E,  C,  and  A,  B,  in  eqnal  pnh 
portlons.  But  as  to  all  the  lands  which  would  be  included  by  retaining  tbe 
line  of  460  poles  in  length,  and  reducing  the  line  of  500  poles  by  calculation  to 
close  the  survey,  the  grant  would  be  certain  in  every  part,  and  for  that  onlj 
the  claim  should  be  established." 

In  so  holding  a  portion  of  the  visibly  marked  line  of  Preston  called 
for  as  constituting  the  first  line  was  thrown  out  of  the  boundary. 
That  line,  notwithstanding  the  advantage  it  had  over  the  third  line, 
in  that  it  was  marked  upon  the  ground,  coinciding  as  marked  with 
the  call  for  course,  was  treated  as  of  no  greater  value  than  said 
third  line.  The  decision  in  the  second  appeal,  therefore,  makes  no 
advance  over  that  in  the  first  as  to  the  contingency  in  which  resort 
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should  be  had  to  the  reversing  process  in  locating  such  intervening 
lines  and  nonextant  corners  of  a  boundary  of  land.  It  simply  recog- 
nizes the  same  contingency  as  that  which  was  the  outgrowth  of  the 
decision  on  the  first  appeal.  It,  however,  makes  a  greater  use  of  the 
reversing  process.  The  decision  on  the  first  appeal  required  only 
that  the  third  line  should  be  run  the  reverse  of  the  course  called  for ; 
that  on  the  second,  that  the  second  and  third  lines  should  be  run 
in  reverse  order,  and  each  the  reverse  of  the  course  called  for. 

The  advance  which  Bryan  v.  Beckley  made  upon  Beckley  v.  Bryan 
was  in  its  interpretation  of  the  second  general  rule  laid  down  in  the 
latter  case  and  its  determination  as  to  which  of  the  two  alternative 
ways  of  making  a  location  according  to  said  rule  should  be  chosen. 
It  held  generally  that  said  rule  required  that  no  departure  should  be 
made  from  it  save  in  the  case  of  inevitable  necessity,"  and  particu-. 
larly  that  in  case  of  a  boundary  of  a  four-sided  body  of  land  a  mistake 
in  the  call  for  course  of  the  Una  connecting  the  two  extant  corners 
thereof  was  not  sufficient  ground  for  departing  from  the  call  as  to 
course  for  the  opposite  line  connecting  the  other  two  corners  which 
were  nonextant,  though  mistake  in  distance  was  sufficient  ground  for 
departure  from  distance.  As  to  choosing  between  the  two  alternative 
ways  of  making  a  location  according  to  said  rule,  it  held  that  way 
should  be  chosen  which  was  most  against  the  claimant,  even  though 
the  effect  of  such  choice  was  to  throw  out  a  portion  of  a  visibly 
marked  Hne  in  the  boundary  of  said  land. 

Now,  then,  as  to  the  two  cases  cited  by  Judg^  Hobson  in  Creech 
V.  Johnson:  Neither  one  of  these  two  cases  makes  any  advance 
upon  Beckley  v.  Bryan  as;  to  the  contingency  in  which  resort  should 
be  had  to  the  reversing  process  in  locating  such  intervening  lines 
and  nonextant  corners  of  a  boundary  of  land.  They  each  make  use 
of  the  reversing  process  in  the  same  contingency  in  which  it  was 
used  in  said  case,  to  wit,  to  make  a  location  of  said  lines  according  to 
the  courses  called  for ;  it  not  being  possible  to  make  the  location  ac- 
cording to  both  courses  and  distances  called  for. 

The  case  of  Thomberry  v.  Churchill  was  another  instance  to  those 
already  referred  to  of  an  application  of  the  second  subrule  to  said 
second  general  rule  laid  down  in  Beckley  v.  Bryan.  It  involved  the 
location  of  a  portion  of  a  boundary  of  a  four-sided  body  of  land,  the 
same  as  in  Beckley  v.  Bryan  and  Bryan  v.  Beckley.  The  boundary 
was  as  follows,  to  wit : 

"Banning  at  a  poplar  and  beech,  comer  to  Wflllam  Fleming  and  Henry 
Harrison ;  and  with  Harrison's  line  N.  80"*  E.  80  poles,  to  a  beech  in  William 
Bryant's  line;  with  the  same  south  228  poles,  to  a  beech  In  William  Pope's 
line;  and  with  the  same  west  297  poles,  to  a  white  oak  and  poplar  in  Flem- 
ing's line ;  and  with  the  same  N.  45*"  E.  300  poles,  to  the  beginning." 

There  was  but  a  single  corner  nonextant.  The  beginning,  second, 
and  fourth  corners  were  extant.  There  were  some  variations  be- 
tween the  calls  for  the  second  and  fourth  corners  and  the  facts ;  but 
they  were  not  regarded  as  rendering  the  corners  nonextant.  This,  of 
course,  fixed  the  location  of  the  first  and  fourth  lines.  According  to 
the  calls,  the  third  corner,  a  beech,  was  at  the  junction  of  the  west 
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line  of  the  adjoining  survey  of  Bryant  and  of  the  north  line  of  the  ad- 
joining survey  of  Pope.  It  was  nonextant,  because  the  beech  could 
not  be  found  and  there  was  no  junction  of  said  two  lines  of  said  two 
adjoining  surveys.  This  was  because  the  Bryant  survey  was  east 
and  north  of  the  Pope  survey,  or  the  Pope  survey  was  south  and 
west  of  the  Bryant  survey.  Hence  it  was,  as  stated,  a  case  within  the 
first  subrule  to  the  second  general  rule  stated  in  Beckley  v.  Bryan. 
That  rule  required  that  the  second  line  should  be  run  south  from  the 
second  comer  with  Bryant's  line  as  far  as  it  went,  and  the  third  line 
should  be  run  east  the  reverse  of  the  course  called  for  from  the 
fourth  comer  with  Pope's  line  as  far  as  it  went,  and  that  the  two  lines 
should  be  extended  until  they  intersected.  It  was  in  justification  of 
the  use  of  the  reversing  process  in  making  such  a  location  of  the 
intervening  lines  and  nonextant  corner  in  such  a  case  that  Judge 
Bibb,  then  Chief  Justice,  said : 

'*Tbe  order  in  which  the  aurveyor  gave  the  Unea  and  corners  in  hia  certifi- 
cate of  survey  is  of  no  importance.  To  find  the  position  of  the  survey  by  re- 
versing the  courses  is  as  lawful  and  persuasive  as  by  following  the  order  in 
the  certificate  of  survey.  The  caaes  adjudged  upon  that  point  are  conforma- 
ble to  reason  and  practical  utility  in  guarding  against  mistakes  and  destruc- 
tion of  comers  by  f raud»  accident,  and  the  elements.'* 

In  fact,  owing  to  the  fixity  of  the  west  line  of  Bryant's  survey  and 
of  the  north  line  of  Pope's  survey,  it  was  impossible  to  fully  locate  the 
lines  and  comers  in  question  in  said  case  in  any  other  way  than  was 
adopted. 

The  case  of  Pearson  v.  Baker  was  like  Bryan  v.  Beckley,  in  that  it 
was  possible  to  make  two  locations  of  the  intervening  lines  and  non- 
extant corners  according  to  the  courses  called  for  as  to  said  lines, 
departing  from  the  distances  to  a  certain  extent,  which  were  treated 
at  the  only  alternative  locations  thereof;  and  it  was  held,  as  in  that 
case,  that  that  location  should  be  adopted  which  was  against  the 
claimant.  It  involved  the  location  of  four  intervening  lines  and  three 
nonextant  comers  of  a  boundary  of  a  ten-sided  body  of  land,  and 
hence  came  within  the  first  subrule  to  the  second  general  rule  laid 
down  in  Beckley  v.  Bryan,  but  not  within  the  exception  thereto. 
The  departure  from  distance,  however  was  not  distributed  proportion- 
ately amongst  said  four  lines,  as  seems  to  be  required  by  said  first 
subrule.  Indeed,  I  do  not  see  how  it  was  possible  to  so  distribute 
and  yet  comply  with  said  second  general  rule.  It  was  confined  to  one 
of  said  four  lines.  The  extant  corners  were  the  first,  second,  third, 
fourth,  and  fifth,  at  the  beginning,  and  the  ninth  and  tenth,  at  the  end. 
The  nonextant  corners  were  the  sixth,  seventh,  and  eighth,  and  the 
portion  of  the  boundary  whose  location  was  involved  was,  therefore, 
the  fifth,  sixth,  seventh,  and  eighth  lines,  and  the  sixth,  seventh,  and 
eighth  corners.  One  of  the  two  alternative  locations  thereof  referred 
to  above  is  referred  to  by  Judge  Ewing  in  these  words : 

"By  extending  the  line  from  the  fifth  corner,  which  is  found,  towards  the 
sixth,  the  distance  called  for  in  the  patent,  preserving  the  course  of  it  and 
the  subsequent  lines,  the  survey  would  close;  but  the  opposite  line  or  lines 
from  the  seventh  to  the  eighth  and  from  the  eighth  to  the  ninth  comers 
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would  be  longer  than  the  distances  called  for  In  the  patent  by  flome  50  or 
GO  poles  each." 

The  other  is  referred  to  by  him  in  these  words : 

"If  those  lines  are  reversed,  and  the  distances  called  for  in  the  patent  run, 
preserving  the  courses  called  for,  the  opposite  line  or  lines  from  the  fifth 
towards  the  sixth  corner  tvUl  be  contracted  some  60  or  70  poles  short  of  the 
distance  called  for." 

He  stated  the  question  in  the  case  in  these  words : 

"And  the  only  question  is  whether  the  line  from  the  fifth  to  the  sixth  comer 
shall  be  extended  the  full  distance  called  for,  which,  by  preserving  the  cour- 
ses, would  make  the  opposite  lines  longer  than  called  for;  or  whether  those 
lines  should  be  contracted  to  the  true  distance  called  for  by  reversing  the 
courses,  which  would  contract  the  line  from  the  fifth  towards  the  sixth  corner 
some  60  or  70  poles  shorter  than  called  for." 

The  second  of  these  two  alternative  locations,  on  its  face,  involved 
a  resort  to  the  reversing  process  in  order  to  make  it.  According*  to 
it,  the  four  lines  would  be  run  in  reverse  order,  and  each  one  the 
reverse  of  the  course  called  for.  Apparently,  at  least,  the  first  one 
did  not  involve  a  resort  thereto.  But,  as  far  as  I  can  make  it  out,  it 
would  seem  that  it  did,  though  not  to  so  great  an  extent  as  the 
second  one.  It  involved  that  the  eighth  line  should  be  run  the  re- 
verse of  the  course  called  for  until  it  intersected  the  seventh  line 
run,  together  with  the  fifth  and  sixth,  the  course  called  for;  the  latter 
two  the  distance  called  for,  also.  I  do  not  see  how  the  courses  of 
all  four  lines  under  this  location  could  otherwise  be  preserved.  It 
was  held  that  the  second  of  these  two  locations  should  be  made. 
This  was  on' the  ground  that  it  was  against  the  claimant  of  the 
boundary.  There  was,  however,  another  circumstance  that  might  be 
thought  to  have  favored  the  location.  It  was  that,  according  to  it, 
the  distances  of  all  the  lines  were  preserved  save  as  to  one,  the 
sixth ;  whereas,  according  to  the  other,  the  distances  of  two  of  the 
lines,  the  seventh  and  eighth,  were  not  preserved. 

In  estimating  the  value  of  this  decision  it  should  be  noted  that  it 
was  emphasized  by  Judge  Ewing  that  there  was  an  entire  absence  of 
any  circumstance  other  than  the  one  which  controlled  the  decision  to 
affect  the  choice  between  the  two  locations.  This  he  did  in  these 
words : 

**The  Quantity  embraced  in  the  survey  by  adopting  either  of  these  modes 
of  construction  is  not  given;  nor  does  it  appear  whether  there  will  be  a  sur- 
plus, the  true  quantity  or  a  failure  of  quantity,  by  adopting  one  mode  or  the 
other;  nor  are  the  true  distances  or  courses  of  the  opposite  lines  which  are 
found  given ;  nor  is  there  any  other  circumstance  which  might  produce  a  pre- 
ponderance of  presumption  in  favor  of  one  mode  of  construction  or  the  other. 
In  this  naked  attitude  of  the  case,  we  are  called  upon  to  determine  which 
mode  of  construction  shall  be  adopted  to  find  the  true  position  of  the  lost 
cornera." 

The  principles  which  he  regarded  as  applicable  to  the  cases,  limit- 
ing the  choice  of  location  to  the  two  stated  and  determining  the  choice 
between  them,  were  stated  in  these  words : 

"EMrst  In  general,  distance  yields  to  course,  or,  in  the  absence  of  any  cir- 
cumstance bringing  the  mind  to  a  contrary  conclusion,  the  courses  shall  be 
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first  pursued,  contracting  or  extending  the  distances,  as  the  case  may  require^ 
to  make  the  survey  close.    Lltt.  Sel.  Cas.  91  [12  Am.  Dec.  276]. 

"Second.  The  beginning  comer  In  the  plat  or  certificate  of  survey  is  of  no 
higher  dignity  or  importance  than  any  other  comer  of  the  survey.  Beckley  v. 
Bryan,  Sneed,  91. 

"Third.  The  order  in  which  the  surveyor  gives  the  lines  and  comers  in  his 
certificate  of  survey  is  of  no  importance  to  find  the  trae  position  of  the  sur- 
vey. Reversing  the  courses  is  as  lawful  and  persuasive  as  following  the  order 
of  the  certificate.     [Thoroberry  v.  Churchill]  4  T.  B.  Mon.  32. 

"Fourth.  That  construction  Is  to  prevail  which  Is  most  against  the  party 
claiming  under  an  uncertain  survey.  It  is  his  duty  to  show  and  establish 
his  comer.  Preston's  Heirs  v.  Bowmar,  2  Bibb,  493.  From  which  it  will 
follow  that  he  who  sets  up  and  relies  on  an  outstanding  claim  must  show  that 
it  embraces  the  land  In  contest,  and  should  not  succeed  by  using  it  when  it  is 
uncertain  whether  it  embraces  it  or  not" 

The  conclusion  reached  in  view  of  these  general  principles  was 
stated  in  these  words: 

"In  the  absence  of  all  circumstances  to  lead  the  mind  to  any  definite  con- 
clusion, we  cannot  determine  whether  the  surveyor  made  the  mistake  by  run- 
ning the  sixth  [fifth?]  line  too  short,  or  the  eighth  or  ninth  [seventh  or  eighth?] 
too  long,  and  we  are  not  warranted  in  coming  to  a  conclusion  that  the  mistake 
occurred  In  the  eighth  or  ninth  [seventh  or  eighth?],  by  running  them  too 
long,  rather  than  in  the  sixth  [fifth?],  by  running  it  too  short,  because  it  ap- 
proximated nearer  to  the  beginning  than  the  other  two  In  the  order  In  which 
the  certificate  of  survey  has  been  made  out  In  this  uncertainty  as  to  the 
line  or  lines  in  which  the  mistake  occurred,  or  as  to  the  true  position  of  the 
lost  comer,  the  defendant  who  sets  up  and  relies  on  the  claim  as  embracing 
the  land  in  controversy  cannot  succeed." 

These  four  cases,  the  two  relied  on  by  defendant's  counsel  and  the 
two  cited  by  Judge  Hobson  in  Creech  v.  Johnson,  present  us, 
therefore,  with  a  single  contingency  for  resorting  to  the  reversing 
process  in  locating  lines  intervening  between  extant  corners  of  a 
boundary  of  land  and  the  nonextant  corners  at  their  points  of  con- 
nection with  each  other.  That  contingency  is  -whenever  it  is  proper, 
if  not  whenever  it  is  possible,  to  locate  said  lines  according  to  the 
courses  called  for,  and  it  is  not  possible  to  make  such  location  with- 
out resorting  to  such  process.  This  contingency  is  distinct  from 
that  presented  to  us  by  the  North  Carolina  decisions  and  those  of 
other  jurisdictions  following  in  their  wake.  The  contingency  thereby 
presented,  as  will  be  borne  in  mind,  is  whenever  the  posterior  line 
has  an  advantage  in  point  of  certainty  over  the  prior  line.  The  latter 
contingency  is  the  existence  of  a  certain  fact;  the  former,  the  pos- 
sibility, if  not  the  propriety,  of  accomplishing  a  certain  fact,  and  the 
impossibility  of  accomplishing  it  without  resort  to  the  reversing  pro- 
cess. The  one  contingency  involves  a  greater  resort  to  the  reversing 
process  than  the  other.  The  one  involves  the  application  of  such 
process  to  at  least  two  lines,  and  hence  the  running  of  lines  in  reverse 
order,  as  well  as  the  reverse  of  the  courses  called  for.  The  other, 
whilst  it  may  involve  this  much,  may  not  involve  more  than  the  ap- 
plication of  such  process  to  a  single  line  and  the  running  of  it  the 
reverse  of  the  course  called  for ;  i.  e.,  it  involves  so  much  resorting 
to  the  reversing  process  as  is  essential  toi  locating  said  lines  accord-  ) 

ing  to  the  courses  called  for,  and  no  more.    I  find  no  case  in  Kentucky  1 

recognizing  the  contingency  presented  by  the  North  Carolina  de*  \ 
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cisions.  There  would  seem  to  be  no  doubt,  however,  but  that  in  a 
case  involving  it  the  Kentucky  Court  of  Appeals  would  recognize 
it  as  calling  for  a  resort  id  the  reversing  process.  It  seems  to  be  in 
accordance  with  right  reason.  But,  on  the  other  hand,  it  would  seem 
that  the  North  Carolina  Supreme  Court  does  not  recognize  the  con- 
tingency presented  by  these  Kentucky  decisions,  at  least  so  far  as  a 
case  coming  within  the  second  subrule  to  the  second  general  rule 
laid  down  in  Beckley  v.  Bryan  is  concerned.  The  case  of  Harry  v. 
Graham  was  such  a  case,  and  one,  according  to  the  Kentucky  deci- 
sions, calling  for  the  application  of  said  subrule.  It  involved  the 
location  of  two  intervening  lines  and  a  single  nonextant  corner.  Said 
subrule  was  not  applied  thereto  by  the  Supreme  Court  of  North 
Carolina,  but  it  made  a  location  of  said  lines  contrary  thereto. 

Returning,  then,  to  the  contingency  thus  presented  by  these  four 
cases,  it  is  important  to  the  determination  of  the  question  whether 
this  case  comes  within  it  that  we  should  understand  exactly  the 
nature  of  it.  As  I  have  stated  it  above,  it  is  whenever  it  is  proper,  if 
not  whenever  it  is  possible,  to  locate  the  intervening  lines  according 
to  the  courses  called  for,  departing  from  the  distance,  and  it  is  im- 
possible to  make  such  location  without  resorting  to  said  process. 
Is  it,  then,  whenever  it  is  possible  to  make  such  location,  or  simply 
whenever  it  is  proper  to  do  so?  Is  the  true  deduction  from  those  four 
cases  that,  in  every  case  where  it  is  possible  to  locate  such  interven- 
ing lines  according  to  the  courses  called  for,  they  should  be  so 
located,  so  that  the  contingency  calling  for  resort  to  such  process  are 
the  two  facts,  to  wit,  the  possibility  of  making  such  location  and  the 
impossibility  of  making  it  without  resorting  thereto  ?  Or  is  the  true 
deduction  therefrom  that,  in  every  case  where  it  is  proper  to  locate 
such  intervening  Unes  according  to  the  courses  called  for,  they  should 
be  so  located,  so  that  the  contingencies  calling  for  resort  to  such 
process  are  the  two  facts,  to  wit,  the  propriety  of  making  such  loca- 
tion and  the  impossibility  of  making  it  without  resort  thereto?  In 
Beckley  v.  Bryan  it  is  laid  down  in  general  terms  that  said  lines 
should  be  located  according  to  courses  called  for  whenever  they 
cannot  be  located  according  to  courses  and  distances  called  for  both, 
but  can  be  located  according  to  courses  called  for  alone.  No  ex- 
ception is  stated,  and  apparently  the  only  limit  to  the  requirement 
is  the  impossibility  of  doing  the  one  thing  and  the  possibility  of 
doing  the  other.  In  Bryan  v.  Beckley  seemingly  the  requirement  is 
so  interpreted.  It  is  stated  that  said  lines  should  be  so  located  unless 
"inevitable  necessity'*  requires  otherwise,  which  I  take  to  mean,  as 
heretofore  stated,  unless  it  is  impossible  so  to  do.  In  Thornberry  v. 
Churchill  nothing  whatever  is  said  on  this  subject.  But  when  we 
come  to  Pearson  v.  Baker  we  find  the  rule  laid  down  in  Beckley  v. 
Bryan,  as  interpreted  in  Bryan  v.  Beckley,  toned  down  somewhat. 
It  is  there  said,  in  stating  the  general  principles  applicable  to  the 
case,  as  quoted  above,  that  "in  the  general''  distance  yields  to  course, 
or  "in  the  absence  of  any  circumstance  bringing  the  mind  to  a  con- 
trary conclusion  the  courses  shall  be  first  pursued,  contracting  or 
extending  the  distances  as  the  case  may  require  to  make  the  survey 
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close/'  According  to  this,  a  location  according  to  courses  called 
for  is  to  be  made  "in  the  general,"  or  "in  the  absence  of  any  cir- 
cumstances bringing  the  mind  to  a  contrary  conclusion."  Brvan  v. 
Beckley  is  cited  as  supporting  this  statement.  It  is  evident,  however, 
that  Bryan  v.  Beckley  is  no  authority  for  such  cautious  statement. 
It  is  equally  evident  that  the  source  of  it  is  the  case  of  Preston  v. 
Bowmar,  2  Bibb,  493,  cited  by  Judge  Ewing  in  sjupport  of  the  fourth 
general  principle  stated  by  him,  and  to  which  reference  is  made  in  the 
former  opinion.  It  is  there  analyzed  to  a  certain  extent,  but  it  is 
important  that  in  connection  with  the  matter  in  hand  it  should  be 
gone  into  deeper.  The  boundary  therein  involved,  like  that  in 
Beckley  v.  Bryan  and  Bryan  v.  Beckley,  was  that  of  a  four-sided  body 
of  land.    It  is  as  follows,  to  wit : 

"Beginning  at  an  aah  in  tlie  middle  of  a  line  of  Glenn's  land ;  and  with  it 
N.  20**  E.  800  poles,  crossing  three  branches,  to  a  hoopwood  and  sugar  tree, 
corner  to  Moffit'a  land ;  and  with  a  line  thereof  N.  70*  W.  100  poles,  crossing 
the  creek,  to  a  sugar  tree;  8.  38*  W.  820  poles,  crossing  three  forks  of  the 
creek,  to  two  sugar  trees ;  S.  70*  E.  300  poles,  to  the  beginning." 

The  beginning  corner,  the  ash,  and  the  second  comer,  the  hoop- 
wood  and  sugar  tree,  were  extant.  This  fixed  absolutely  the  first  line. 
The  third  corner,  the  sugar  tree  in  Moffit's  line,  100  poles  from  the 
second  corner,  was  nonextant,  otherwise  than  as  fixed  as  to  direction 
from  the  second  corner  by  Moffit's  line.  The  fourth  comer,  the  two 
sugar  trees,  was  entirely  nonextant.  The  first  line  was  not  according 
to  course  called  for.  It  varied  several  degrees  north  from  the  call, 
and  was  963  poles  long,  or  163  poles  longer  than  the  call.  The  course 
of  Moffit's  line,  which  was  visibly  marked,  varied  something  from  the 
call.  So  far,  at  least,  how  like  the  facts  in  the  case  of  Bryan  v. 
Beckley  were  the  facts  of  this  case?  If  we  treat  the  ash,  elm,  and 
buckeye  corner — the  fourth  corner— of  the  boundary  involved  in 
that  case  as  the  beginning  corner,  we  have  exactly  the  facts  of  this 
case  with  one  exception.  The  beginning  and  second  corners  would 
be  extant  there  the  same  as  here.  This  would  fix  absolutely  the  first 
line,  and  there,  as  here,  it  would  vary  something  from  the  call  as  to 
course  and  distance  both.  Again,  there,  as  here,  the  second  line 
would  be  a  portion  of  a  visibly  marked  line  of  an  adjoining  survev, 
there  of  Preston,  here  of  Moffit;  the  third  corner  would  be  non- 
extant, save  so  far  as  direction  from  the  second  corner  was  con- 
cerned ;  the  fourth  corner  would  be  entirely  nonextant ;  and  the  lines 
to  be  located  would  be  the  third  and  fourth,  or,  if  the  third  corner 
be  treated  as  entirely  nonextant,  the  second,  third,  and  fourth.  The 
only  diflference  between  the  two  cases  would  be  that  in  Bryan  v.  Beck- 
ley the  visibly  marked  line  of  Preston,  called  for  as  the  second  line 
under  the  hypothetical  case  stated,  would  be  the  same  as  the  course 
called  for,  whereas  here  the  visibly  marked  line  of  Moffit,  called 
for  as  the  second  line,  varied  something  from  the  call  as  to  course. 
There  was  nothing  in  the  mere  circumstance  that  in  Bryan  v.  Beck- 
ley it  was  the  beginning  and  fourth  corners  that  were  extant  and  the 
first  line  that  was  part  of  a  visibly  marked  line  of  an  adjoining  survey, 
whereas  in  Preston  v.  Bowmar  it  was  the  beginning  and  second  cor- 
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ners  that  were  extant  and  it  was  the  second  line  that  was  a  part  of  a 
visibly  marked  line  of  an  adjoining  survey,  or  in  the  further  circum- 
stance that  in  Beckley  v.  Bryan  the  visibly  marked  line,  a  part  of 
which  constituted  the  first  line,  corresponded  exactly  with  the  call 
as  to  course  for  that  line,  where  as  in  Preston  v.  Bowmar  the  visibly 
marked  line,  part  of  which  constituted  the  second  line,  varied  some- 
thing from  the  call  as  to  course  for  that  line,  to  cause  a  difference 
in  the  decisions  of  the  two  cases.  Yet  how  different  in  fact  was  the 
decision?  According  to  the  position  taken  in  Beckley  v.  Bryan  that 
no  departure  should  be  made  from  the  courses  of  the  intervening 
lines  whose  location  is  in  question  except  in  case  of  "inevitable  neces- 
sity" and  according  to  the  location  therein  made  of  the  intervening 
lines  whose  location  was  involved  therein,  to  wit,  the  second  and 
third,  no  departure  should  have  been  made  from  the  courses  of  the 
intervening  lines  whose  location  was  involved  in  Preston  v.  Bowmar, 
to  wit,  the  third  and  fourth,  because  "inevitable  necessity"  did  not  re- 
quire it.  This  position  limited  the.  choice  of  two  alternative  loca- 
tions of  said  lines,  each  one  of  which  was  a  location  according  to 
course  called  for.  One  was  to  run  the  third  line  the  course  called 
for  and  the  fourth  line  the  reverse  of  the  course  called  for,  and  ex- 
tend the  two  lines  until  they  intersected.  The  other  was  to  run  the 
third  and  fourth  lines  in  reverse  order,  and  each  one  of  them  the 
reverse  of  the  courses  called  for.  The  former  preserved  the  entire 
100  poles  of  Moffit's  line,  constituting  the  second  line ;  and  the  latter 
threw  out  81 J4  poles  thereof.  And  according  to  the  further  position 
taken  in  Bryan  v.  Beckley  the  latter  of  these  two  alternative  loca- 
tions should  have  been  chosen,  because  it  was  against  the  claimant. 
But  the  alternative  locations  contemplated  by  the  court  in  Preston 
v.  Bowmar  were  not  these  two.  The  latter  one  of  the  two,  the  one 
which  was  in  accordance  with  the  location  in  Bryan  v.  Beckley,  was 
not  contemplated  as  a  possible  location.  The  only  two  locations 
contemplated  were  the  former  one  of  these  two  and  a  location  jnade 
which,  like  it,  accepted  the  second  line  as  100  poles  long  with  MofBt's 
line  from  the  second  corner,  and  ran  the  fourth  Hne  the  reverse  of  the 
course  called  for,  but  according  to  the  distance  called  for,  and  then 
connected  the  ends  of  these  two  lines  thus  run  by  the  third  line. 
This  location  was  in  accordance  with  the  location  which  was  discarded 
in  Bryan  v.  Beckley  as  foreclosed  by  the  decision  in  Beckley  v.  Bryan, 
and  it  located  the  third  line  not  according  to  the  course  called  for, 
but  departing  therefrom,  and  in  disregard  of  the  rule  laid  down  in 
Beckley  v.  Bryan,  as  interpreted  in  Bryan  v.  Beckley,  that  no  de- 
parture should  be  made  from  course  called  for  save  in  the  event  of 
inevitable  necessity."  It  was  held  that  such  was  the  proper  location 
to  be  made  of  the  lines  in  question.  It  is  true,  as  suggested  by  de- 
fendant's counsel,  that  amongst  the  reasons  given  for  the  choice  of 
this  location  in  preference  to  the  other  one  with  which  it  was  con- 
trasted was  that  of  the  two  it  was  against  the  claimant — ^the  same 
reason  given  for  the  choice  made  in  Bryan  v.  Beckley  between  the 
two  alternative  locations  in  accordance  with  the  courses  called  for. 
Chief  Justice  Boyle  expressed  himself  to  this  effect  in  these  words : 
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"We  ought,  upon  the  clearest  principles  of  reason,  as  well  as  law,  to  prefer 
that  which  operates  against  those  claiming  under  the  surrey." 

And  again  in  these  words : 

"And  a  title  founded  upon  a  doubtful  hypothesis  ought  not  to  succeed 
against  the  possession  alone,  where  the  party  claiming  under  the  doubtful 
title  is  plaintiff;  nor  ought  it  to  succeed  against  a  clear  title  in  another, 
whether  the  party  claiming  under  it  is  plaintiff  or  defendant,  or  whether  the 
controyersy  is  before  a  court  of  law  or  equity.  For  in  no  court,  nor  in  no- 
si  tuatlon,  ought  a  doubtful  title  to  prevail  agahist  a  clear  one." 

But  the  location  which  was  in  accordance  with  that  made  in  Bryan 
V.  Beckley — i.  c.,  which  ran  the  third  and  fourth  lines  in  reverse  order 
and  the  reverse  of  the  courses  called  for,  throwing  out  a  portion  of 
Moffit's  visibly  marked  line  called  for — was  still  more  against  the 
claimant,  and  yet  this  fact  was  not  deemed  sufficient  even  to  bring 
that  hypothetical  location  up  for  consideration.  This  circumstance, 
then,  could  have  been  regarded  only  as  one  confirming  a  location  al- 
ready determined  on  because  of  other  circumstances.  What,  then,. 
were  the  circumstances  which  led  the  court  to  adopt  a  location  which 
involved  a  departure  from  the  course  called  for  as  to  the  third  line?" 
There  were  two  of  them.  One  was  the  existence  of  the  mistake  in  the 
call  for  the  opposite  line,  to  wit,  the  first  one,  as  to  course.  Judge 
Boyle  referred  to  this  in  these  words : 

"There  are,  however,  circumstances  in  this  case  upon  which  we  think  the 
presumption  of  a  mistake  in  the  course  of  the  line  opposite  to  the  one  con- 
necting the  two  comers  extant  ought  to  be  preferred  to  the  presumption  of  a 
mistake  in  the  distance  of  the  two  others.  The  necessity  of  presuming  a  mis- 
take in  either  is  obviously  produced  in  a  great  measure  by  the  mistake  which, 
is  found  to  exist  in  the  courses  of  the  lines  extant  As,  therefore,  when  the 
necessity  of  presuming  a  mistake  of  distance  in  some  or  of  course  in  others  of 
the  lost  lines  is  produced  by  the  mistake  which  is  found  in  the  length  of  the^ 
lines  extant,  we  adopt  the  presumption  of  a  mistake  in  distance,  rather  than  in 
course,  so  by  a  parity  of  reason,  when  the  same  necessity  is  produced  by  the 
existence  of  a  mistake  in  the  course  of  the  lines  extant,  it  would  seem  proper 
to  presume  a  mistake  in  the  course,  rather  than  in  the  distance,  of  the  lost 
lines.  In  this  way  the  necessity  of  presuming  a  mistake  of  either  course  or 
distance  will  be  made  to  operate  aocording  to  the  cause  which  produced  it" 

The  other  circumstance  was  referred  to  in  these  words : 

"The  presumption  of  a  mistake  in  the  course  of  one  line,  rather  than  of  dis- 
tance in  the  others,  is  in  this  case  in  no  inconsiderable  degree  fortified  by  the 
consideration  that  the  figure  of  the  survey  will  thus  be  preserved  as  nearly 
as  the  course  and  distance  of  the  line  extant  will  permit  whereas,  if  the  sur- 
vey should  be  made  to  close  by  presuming  a  mistake  in  the  distance  of  the 
others,  the  figure  will  in  a  great  measure  be  destroyed." 

This  case  of  Preston  v.  Bowmar  was  decided  in  the  fall  of  1811, 
about  two  years  after  the  decision  in  Bryan  v.  Beckley.  The  deci- 
sion in  it  was  printed  in  1816,  long  before  that  in  Bryan  v.  Beckley 
was  printed,  as  heretofore  stated.  It  must  be  admitted  that  it  quali- 
fies, if  it  does  not  directly  conflict,  with  Bryan  v.  Beckley,  and  in  so 
far  as  it  affects  the  decision  in  that  case,  being  the  later  of  the  two 
and  published  in  due  course,  must  be  accepted  as  controlling.  It 
certainly  qualifies  the  broad  statement  in  Bryan  v.  Beckley  that  no 
departure  can  be  made  from  course,  save  in  case  of  "inevitable  ne- 
cessity/' and  justifies  the  cautious  statement  of  Judge  Ewing  in  Pres* 
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ton  V.  Bowmar  that  departure  should  be  made  from  course  when  there 
is  "any  circumstance  bringing  the  mind  to  a  contrary  conclusion/' 
And  it  would  seem  to  overthrow  the  position  taken  in  Bryan  v.  Beck- 
ley  that  the  mistake  in  the  fourth  line  as  to  course  should  not  be 
imparted  to  the  second  or  opposite  line.  Here  the  piistake  in  the 
course  of  the  first  line  was  imparted  to  the  third  or  opposite  line.  No 
express  reference  is  made  in  Judge  Boyle's  opinion  to  the  case  of 
Bryan  v.  Beckley;  but  there  are  reasons  for  believing  that  he  must 
have  had  it  in  mind  and  been  conscious  of  the  fact  that  position  was 
being  taken  in  conflict  therewith.  He  was  on  the  bench  when  Bryan 
V.  Beckley  was  decided,  and  no  doubt  participated  in  the  decision.  In 
the  short  space  of  time  that  had  elapsed  between  the  two  decisions — 
about  two  years — ^and  the  comparative  meagerness  of  litigation  in 
those  days,  he  can  hardly  have  forgotten  it.  The  change  in  position 
taken  can  be  accounted  for  by  the  change  in  the  composition  of  the 
court  which  had  taken  place  in  the  meantime.  When  Bryan  v.  Beck- 
ley was  decided.  Judge  Bibb,  who  delivered  the  opinion,  was  Chief 
Justice,  and  with  him  were  associated  Judges  Boyle  and  Wallace. 
When  Preston  v.  Bowmar  was  decided,  Judge  Bibb  had  left  the 
bench.  Judge  Boyle  had  become  Chief  Justice,  and  with  him  were 
associated  Judges  Wallace.  Logan,  and  Clarke.  I  can  imagine  that 
possibly  Judges  Bibb  and  Boyle  did  not  agree  as  to  the  decision  in 
Bryan  v.  Beckley.  If  so,  it  was  a  case  of  Greek  meet  Greek.  And 
though  Judge  Bibb  overcame  in  Bryan  v.  Beckley,  with  him  absent, 
Judge  Boyle  had  his  way  in  Preston  v.  Bowmar.  Judge  Boyle's  opin- 
ion was  published  in  due  course,  through  the  instrumentality  of  Judge 
Bibb,  then  reporter,  whereas  that  of  Judge  Bibb  in  Bryan  v.  Beckley 
remained  in  oblivion  until  rescued  therefrom  along  with  the  many 
other  unreported  decisions  contained  in  Littell's  Selected  Cases. 
That  the  question  in  Preston  v.  Bowmar  provoked  much  contest  ib 
shown  by  the  fact  that  the  defeated  plaintiff  at  once  took  his  case  to 
the  United  States  Circuit  Court  for  the  District  of  Kentucky,  the 
judgment  in  the  state  court,  a  judgment  in  ejectment,  not  being 
an  estoppel,  from  whence  it  was  carried  to  the  Supreme  Court  of  the 
United  States  and  is  the  case  of  Preston  v.  Bowmar,  6  Wheat,  581, 
5  L.  Ed.  336,  relied  on  by  defendant's  counsel  on  another  point. 
That  court  followed  the  Kentucky  decision,  because  the  construc- 
tion which  had  been  made  could  not  be  "pronounced  unreasonable  or 
founded  in  clear  mistake."  Just  here,  in  passing,  it  should  be  noted 
that  Mr.  Justice  Story,  in  his  opinion  in  that  case,  referred  to  the 
matter  of  preference  between  courses  and  distances  called  for  in 
these  words : 

"It  may  be  laid  down  as  a  universal  rule  that  course  and  distance  yield  to 
natural  and  ascertained  objects.  But  where  these  are  wanting,  and  the 
course  and  distance  cannot  be  reconciled,  there  is  no  universal  rule  that 
obliges  us  to  prefer  the  one  to  the  other.  Oases  may  exist  in  which  the  one 
or  the  other  may  be  preferred  upon  a  minute  examination  of  all  the  drcum- 
stances." 

.  The  fact  that  no  reference  was  made  by  Judge  Boyle  in  Preston  v. 
Bowmar  to  the  decision  in  Bryan  v.  Beckley  was  evidently  because  it 
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had  not  been  reported.  That  he  passed  it  over  in  silence  may  be 
some  evidence  also  of  his  disapproval  of  it.  But  he  did  refer  to  the 
decision  in  Beckley  v.  Bryan,  and  that,  too,  in  a  way  that  indicates  that 
he  was  conscious  of  the  subsequent  decision  in  Bryan  v.  Beckley. 
And  the  fact  that  he  found  it  necessary  to  explain  the  decision  in 
Beckley  v.  Bi*yan,  so  as  to  show  that  the  decision  in  Preston  v. 
Bowmar  did  not  conflict  therewith,  and  the  explanation  thereof 
which  he  gave,  are  indicative  somewhat,  at  least,  that  he  felt  that 
he  was  running  counter  to  the  decision  in  Bryan  v.  Beckley.  The 
explanation  of  the  decision  in  Beckley  v.  Bryan  is  in  these  words: 

"But  it  was  contended  in  the  argument  that  the  case  Beckley  v.  Bryan  and 
Ransdnl  established  the  point  that  a  lost  line  was  in  no  case  to  depart  from 
*.ts  course.  We  are  by  no  means  disposed  to  derogate  from  the  authority  of 
that  case  as  a  precedent.  It  was  the  first,  and  must  always  remain  a  leading, 
one  in  this  country  upon  the  subject  of  the  mode  of  ascertaining  lost  lines 
and  comers.  The  opinion  then  delivered  contains,  indeed,  «  most  admirable 
outline  of  the  general  doctrines  upon  this  point ;  but  some  of  its  expressions, 
when  taken  in  the  abstract,  and  unconnected  with  context  and  the  case  be- 
fore the  court,  are  certainly  liable  to  be  misapprehended,  and  the  expressions 
principally  relied  on  by  the  counsel  to  establish  their  position  seem  to  be  of 
this  description.  To  understand  those  expressions  correctly,  it  is  proper  to 
have  reference  to  the  case  as  It  appeared  to  the  court  In  that  case  a  base 
line  was  found  connecting  two  corners,  which  were  extant,  and  another  line 
extending  from  one  of  those  corners,  which  was  a  line  of  a  larger  adjoining 
survey,  but  upon  which  no  corner  was  found.  The  base  line  was  longer  than 
the  corresponding  line  of  the  patent ;  but  it  was  not  supposed  by  the  court,  as 
Is  evident  from  the  whole  context  of  their  opinion,  to  vary  from  its  proper 
course.  To  make  the  survey  close,  therefore,  the  line  opposite  to  the  base  line 
must  be  extended  beyond  its  given  length,  or  the  other  lost  line  must  vary 
from  its  course.  The  court  decided  that  the  line  opposite  to  the  base  line 
should  be  extended.  Acting,  as  the  court  did,  under  the  idea  that  there  was 
no  mistake  in  the  course  of  the  base  line,  the  decision  was  most  Indubitably 
correct;  and,  considered  with  reference  to  such  case,  the  expressions  In  the 
opinion  there  delivered,  which  were  relied  on  in  this  case,  are  perfectly  con- 
sistent with  the  doctrine  we  have  attempted  to  establish.  But,  if  those  ex- 
1>re8Slons  are  correctly  interpreted  in  the  latitude  contended  for,  then  it  is 
evident  that  the  rule  laid  down  in  that  opinion  is  broader  and  more  extensive 
than  the  state  of  fact  in  the  case  required,  and  that  It  ought  not  to  operate 
\ipon  a  case  like  the  present,  which,  from  the  circumstance  of  a  mistake  in 
the  courses  of  the  lines  extant,  id  essentially  different  In  that  case  it  was 
necessary  that  distance  should  yield  to  course,  for  the  purpose  of  preserving 
the  shape  of  the  figure  of  the  survey,  and  in  this  case  it  is  necessary,  for  the 
same  reason,  that  course  should  yield  to  distance.  The  same  principle,  there- 
fore, which  required  the  rule  to  be  applied  to  the  former,  prohibits  its  applica- 
tion to  the  latter,  case." 

This  explanation,  it  seems,  to  me,  was  intended  so  to  limit  the  de- 
cision in  Beckley  v.  Bryan  as  to  prevent  its  being  carried  to  the  ex- 
tent to  which  it  was  carried  in  Bryan  v.  Beckley.  Concerning  this 
explanation  Judge  Robertson  used  these  words  in  Mercer  v.  Bate, 
supra,  to  wit: 

"This  case  (Preston  v.  Bowmar)  reviews  that  of  Beckley  v.  Bryan  et  al., 
and  applies  its  doctrines  rationally,  according  to  their  principles.'* 

It  must  be  accepted,  therefore,  that  the  decision  in  Preston  v.  Bow- 
mar is  the  source  of  the  cautious  statement  of  Judge  Ewing  in 
Pearson  v.  Baker  already  quoted,  and,  still  further,  that  case  must  be 
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accepted  as  an  authority  for  the  proposition  that  in  case  of  a  bound- 
ary of  four  lines,  two  corners  of  which  connected  by  qne  line  are 
extant,  a  mistake  in  the  call  for  course  of  such  line  and  the  necessity 
of  preserving  the  figure  of  the  original  plat  of  the  survey  are  suffi- 
cient considerations  or  circumstances  to  justify  a  departure  from 
the  call  as  to  course  of  the  opposite  lin^.  In  this  it  is  supported,  to  a 
certain  extent,  at  least,  by  the  decision  in  Mercer  v.  Bate.  That 
case  involved  a  boundary  of  four  lines.  The  first,  second,  and  third 
corners  were  extant.  These  corners  fixed  the  first  and  second  lines. 
There  seems  to  have  been  no  mistake  in  the  call  for  either  of  the  lines 
as  to  course.  The  fourth  corner  was  nonextant,  and  the  case,  there- 
fore, involved  the  location  of  the  third  and  fourth  lines.  There  were 
two  alternative  methods  of  making  their  location.  One  was  to  locate 
them  as  to  courses  called  for,  departing  from  distance.  This*  would 
be  to  extend  the  third  line  456  poles.  The  other  was  to  locate  the 
third  line  according  to  course  called  for,  but  30  poles  longer  than 
distance  called  for,  and  the  fourth  line  so  as  to  connect  the  end  of 
said  third  line  thus  located  and  the  beginning  comer,  departing  from 
the  call  as  to  course.  There  were  circumstances  which  pointed  to 
the  end  of  the  third  line  thus  located  as  the  third  corner,  and  as  to  the 
excess  of  distance  over  the  call  Judge  Robertson  said  it  was  as  great 
*'as  the  diflference  between  the  actual  distance  of  either  of  the  other 
marked  lines  and  their  patent  length  authorize  us  to  expect."  It 
was  held  that  the  latter  was  the  true  location.  The  absence  of  a 
mistake  as  to  course  in  the  line  connecting  the  extant  corners  to  affect 
the  matter  was  referred  to  by  Judge  Robertson  in  these  words : 

"There  was  a  mistake  either  in  the  patent  course  of  the  closing  Une  or  in 
the  distance  called  for  in  the  third  line  and  in  the  pJat  of  the  survey.  If  the 
competition  were  between  course  and  distance  alone,  the  course  should  yield 
to  the  distance,  because  the  conflict  between  them  is  not  produced  by  a  mis- 
talse  in  the  course  of  any  other  line.    See  Preston  y.  Bowmar,  2  Bibb,  494." 

The  existence  of  a  circumstance  in  the  figure  of  the  survey  to  af- 
fect the  matter  was  referred  to  by  him  in  these  words : 

"By  establishing  X  (the  corner  decided  against)  as  the  corner,  a  figure  will 
be  given  to  the  survey  obviously  and  essentially  variant  from  that  exhibited 
in  the  plat  of  the  original  survey.  The  two  plats  are  strikingly  dissimilar. 
It  is  scarcely  possible  that  in  a  survey  with  only  four  corners,  and  the  lines 
of  which  were  all,  except. one,  actually  run  and  marked,  so  great  a  mistake 
could  have  occurred  as  that  which  must  be  imputed  to  the  surveyor  if  the 
white  oak  corner  be  at  or  near  X.  The  ofBicial  acts  of  the  surveyor  are  to  be 
accepted.  The  court  must  presume  that  he  did  his  duty  and  that  his  report 
is  accurate,  the  more  especially  as  there  is  nothing  which  can  tend  to  even  a 
suspicion  that  there  was  any  mistake  or  fraud.  The  original  plat  is  not  only 
admissible  as  evidence,  but  it  is  essentially  one  of  the  most  potent  facts  which 
can  be  adduced,  and  hence  it  has  often  been  admitted  by  this  court  as  always 
either  preponderating  or  alone  conclusive." 

The  significance  of  the  original  plat  of  a  boundary  of  land  as  a 
factor  in  determining  its  location  was  referred  to  by  him  again  in 
response  to  a  petition  for  rehearing  in  these  words : 

'•That  the  shape  of  the  original  survey  is  evidence  and  persuasive  evidence 
of  the  boundary  of  the  original  has  been  too  long  and  too  firmly  settled  by  this 
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<H>urt  to  render  it  proper  now  to  reason  on  It  or  array  anthorities  in  its  sup- 
port" 

It  was  referred  to  by  Judge  Mills  in  Alexander  v.  Lively,  5  T.  B. 
Mon.  159,  17  Am.  Dec.  50,  in  these  words : 

"The  plat  Is  a  necessary  part  of  the  surveyor's  report  required  by  law,  and 
Is  therefore  proper  evidence  in  ascertaining  the  position  of  the  land,  and  what 
is  included  and  must  settle  the  figure  in  this  case  and  prove  the  mistake. 
This  accords  with  many  other  decisions  of  this  court  in  construing  the  acts  of 
ministerial  officers,  'ut  res  magis  valeat  quam  pereat' " 

A  recent  case  making  use  of  the  plat  of  a  boundary  of  land  in  fix- 
ing its  location  is  that  of  Patrick  v.  Spradlln  (Ky.)  42  S.  W.  919.  In 
the  case  of  Blight  v.  Atwell,  4  J.  J.  Marsh.  279,  the  necessity  of  con- 
forming to  the  figure  of  the  plat  was  held  to  be  a  sufficient  cir- 
cumstance in  and  of  itself  to  overcome  a' course  location.  The  bound- 
ary involved  in  that  case  was  one  of  four  lines.  It  was  as  follows, 
to  wit: 

"Beginning  864  poles  from  the  river  Ohio,  adjoining  the  l&nds  of  Philip  Bar- 
bour, and  running  S.  72*"  E.  4,599  poles,  to  the  northern  Doundary  at  B,  as 
marked  on  a  certain  plan  annexed ;  thence  N.  18**  E.  864  poles,  to  a  black  oak, 
sugar  tree,  and  ash,  on  the  bank  of  the  Ohio  river;  thence,  down  the  river 
and  binding  thereon,  5,290  poles,  to  a  beech  and  two  sugar  trees;  thence  S. 
18^  W.  to  the  first  bound  in  the  said  plan  at  AJ* 

It  was  not  so  stated,  but  it  would  seem  that  the  third  corner,  the 
black  oak,  sugar  tree,  and  ash,  and  the  fourth  corner,  the  beech  and 
two  sugar  trees,  were  extant.  The  third  line  connected  these  two 
corners.  The  first  and  second  corners  away  from  the  river  were  non- 
extant  and  it  seems  that  the  first,  second,  and  fourth  lines  were  un- 
marked in  any  way.  The  beginning  corner  according  to  the  bound- 
ary, therefore,  was  S.  18**  W.  864  poles  from  the  fourth  corner. 
Running  from  the  beginning  corner  thus  fixed,  the  course  and  dis- 
tance called  for  would  bring  one  to  a  point  not  864  poles  from  the 
third  corner,  but  one  much  nearer  than  864  poles.  If  the  reversing 
process  were  adopted,  by  running  the  first  and  second  lines  in  re- 
verse order  and  the  reverse  of  the  courses  called  for  the  distance 
called  for,  the  beginning  corner  from  the  river  would  be  located 
at  a  point  from  the  river  much  farther  than  864  poles.  Here,  then, 
were  two  alternative  course  locations.  By  one  the  second  line  would 
be  shortened,  and  by  the  other  the  fourth  line  would  be  lengthened. 
It  was  held  that  neither  location  was  proper,  and  that  a  noncourse 
location  of  the  first  line,  by  running  the  fourth  line  from  the  fourth 
corner  the  course  and  distance  called  for,  the  second  line  from  the 
third  corner  the  reverse  of  the  course  and  the  distance  called  for,  and 
connecting  the  ends  of  said  lines,  which  would  throw  the  first  line 
between  the  two  alternative  course  locations,  was  the  proper  location 
thereof.  And  it  was  so  held  solely  because  it  made  the  figure  of 
the  boundary  conform  to  the  figure  thereof  given  in  the  plat.  Judge 
Robertson  said : 

"Either  the  distance  or  course  must,  therefore,  yield.  The  elrcait  court 
Instructed  the  jury  that,  in  absence  of  marked  lines  and  comers,  the  described 
<!ourse  must  govern  and  designate  the  position  of  B.  We  do  not  concur  with 
the  circuit  court    The  plat  annexed  to  the  deed  for  identifying  the  boundary. 
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and  the  calls  in  the  deed,  show  that  the  parties  intended  that  A  and  B  should 
be  864  poles  from  the  river,  and  that  distance  instead  of  marks  should  Identi- 
fy the  corners,  and  that  A  and  B  are  both  864  poles  from  the  river,  as  they 
are  exhibited  in  the  plat.  As  there  is  no  corner  at  A,  nor  line  from  A  to  the 
river,  it  would  be  as  reasonable  to  establish  B  864  poles  from  the  Ohio,  and 
then  reverse  the  course  for  the  purpose  of  designating  A,  as  it  would  be  to  fix 
A  at  the  described  distance  and  ascertain  B  by  the  course  alone.  We  consider 
it  very  clear  that  B,  as  shown  on  the  plat,  viz.,  at  864  poles  from  the  river,  is 
the  true  position  for  the  comer.  Many  considerations  might  be  suggested 
which  could  leave  little  or  no  doubt ;  but  argument  is  deemed  unnecessary.  A 
statement  of  the  facts  alone  should  be  perfectly  satisfactory.  The  simple  fact 
that  the  deed  is  made  according  to  the  plat  ought  alone  to  be  sufficient" 

The  conclusion  to  be  reached,  therefore,  is  that,  notwithstanding 
what  was  said  in  Beckley  v.  Bryan  and  what  was  said  and  done  in 
Bryan  v.  Beckley,  there  is  not  in  this  state  any  hard  and  fast  rule 
requiring  the  intervening  lines  of  a  boundary  of  land  and  the  non- 
extant  corners  at  their  points  of  connection  with  each  other  to  be 
located  by  locating  the  lines  according  to  the  courses  called  for,  if 
it  is  at  all  possible  to  do  so.  The  rule  is  that  they  should  be  so 
located  unless  there  is  some  "circumstance  bringing  the  mind  to  a 
.  contrary  conclusion."  So  it  is,  as  said  by  Mr.  Justice  Story  in  Pres- 
ton V.  Bowmar : 

"Gases  may  exist  in  which  the  one  or  the  other  (i.  e.,  course  or  distance) 
may  be  preferred  upon  a  minute  examination  of  all  the  circumstances." 

So  far  as  Beckley  v.  Bryan  and  Bryan  v.  Beckley  lay  down  any 
different  rules,  they  have  been  discredited  and  overthrown  by  the 
later  decisions. 

A  further  conclusion  to  be  reached  is  that  in  the  case  of  a  boundary 
of  land  consisting  of  four  lines,  two  of  the  corners  of  which  are 
extant  and  connected  by  one  of  the  lines,  a  mistake  in  the  call  for 
the  course  of  such  line  and  the  necessity  of  preserving  the  shape  or 
figure  of  the  boundary  as  shown  by  the  original  plat  are  sufficient 
circumstances  to  justify  and  to  require  a  departure  from  the  course 
called  for  as  to  the  line  opposite  to  such  line.  And  a  still  further 
conclusion  to  be  reached  is  that  the  nature  of  the  contingency  in 
which  resort  should  be  had  to  the  reversing  process  in  making  a 
location  of  a  portion  of  a  boundary  of  land,  precipitated  by  the  four 
cases  referred  to  above,  is  this :  Whenever  it  is  proper,  after  a  con- 
sideration of  all  the  circumstances,  to  locate  the  lines  of  such  portion 
of  a  boundary  of  land  in  accordance  with  the  courses  called  for,  and 
they  cannot  be  so  located  without  resorting  to  such  process,  then, 
in  that  event  and  to  the  extent  that  is  necessary  to  resort  thereto, 
such  resort  should  be  had.  It  is  simply  as  an  aid  to  a  course  loca- 
tion in  a  case  in  which  such  location  is  proper,  and  in  no  other  con- 
tingency is  it  to  be  gathered  from  said  cases  that  it  is  proper  to  resort 
to  such  process.  It  is  not  to  be  gathered  therefrom,  or  any  other 
Kentucky  cases,  that  resort  should  be  had  thereto,  because  a  loca- 
tion so  made  would  be  against  the  claimant,  and  would  cut  down  the 
quantity  covered  by  the  boundary  from  an  amount  greatly  in  excess 
to  an  amount  only  slightly  in  excess  of  the  amount  called  for.  The 
small  part  that  the  circumstance  as  to  quantity  figures  in  locating 
141 F.- 
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the  boundary  of  a  tract  of  land  is  indicated  in  the  quotation  made 
above  from  the  opinion  in  the  case  of  Beckley  v.  Bryan.  To  the  same 
effect  is  the  statement  by  Judge  Robertson  in  the  case  of  Mercer  v. 
Bate: 

"The  simple  fact  of  surplus  extending  to  eyen  more  than  a  duplication  of 
Madison's  proper  quantity  would  not  be  sufficient  to  establish  such  a  mistake.'* 

The  only  instances  in  which  a  location  against  the  claimant— one 
cutting  down  the  quantity — was  preferred  in  said  four  cases  were 
two.  One  was  where  the  two  alternative  locations  were  each  ac- 
cording to  courses  called  for  and  there  was  no  circumstance  indicat- 
ing which  should  be  preferred.  This  was  the  case  in  Bryan  v.  Beckley 
and  Pearson  v.  Baker.  The  other  was  where  a  location  not  accord- 
ing to  course  called  for  of  the  line  of  a  boundary  of  land  consisting 
of  four  lines  opposite  to  the  line  connecting  two  extant  corners 
thereof  was  preferred  to  either  one  of  two  alternative  locations  accord- 
ing to  course,  one  of  which  placed  it  on  the  outside  and  the  other  on 
the  inside  of  the  location  made ;  the  preference  shown  being  because  of 
a  mistake  in  the  course  called  for  as  to  the  line  connecting  the  two  ex- 
tant corners,  to  which  it  was  opposite,  and  it  made  the  boundary 
conform  to  the  shape  or  figure  of  the  plat.  This  was  the  case  of 
Preston  v.  Bowmar. 

It  remains,  then,  to  apply  the  rules  gathered  and  deductions  drawn 
from  the  decisions  which  we  have  considered  in  detail.  And  first 
comes  what  I  may  term  the  "North  Carolina  rule"  in  both  its  aspects, 
affirmative  and  negative.  It  is  certain  that  this  rule  in  its  affirmative 
aspect  does  not  require  a  resort  to  the  reversing  process  in  locating 
the  three  lines  in  question  of  the  Ledford  boundary.  Neither  one  of 
these  lines  has  any  advantage  over  any  one  of  the  others  in  point 
of  certainty.  Judge  Hobson,  in  Creech  v.  Johnson,  says  that  the 
fact  that  no  timber  is  called  for  in  the  fourth,  fifth,  and  sixth  corners 
and  that  a  mistake  was  made  as  to  the  distance  of  the  first  and  sec- 
ond lines  "would  seem  to  indicate  that  this  patent  was  perhaps  laid 
out  by  protraction  and  that  the  surveyor  did  not  in  fact  run  the  lines." 
The  surveyors  who  testified  herein  expressed  their  opinions  that  the 
third,  fourth,  fifth,  and  sixth  lines  were  not  run  at  the  time  of  the  mak- 
ing of  the  boundary.  Counsel  on  both  sides  seem  agreed  as  to  this. 
And  I  have  no  doubt  that  such  is  the  case.  If,  then,  the  fourth,  fifth, 
and  sixth  lines  were  not  run  at  said  time,  but  were  laid  off  by  pro- 
traction, in  the  very  nature  of  things,  neither  one  of  these  three  lines 
could  have  an  advantage  over  either  one  of  the  others  in  point  of  cer- 
tainty. Said  rule,  therefore,  does  not  call  for  the  use  of  the  reversing 
process  in  locating  said  lines,  and  it  cannot  be  claimed  that  it  is  favor- 
able to  either  the  second,  third,  or  fourth  hypothesis,  each  one  of 
which  makes  use  of  the  reversing  process  to  a  more  or  less  extent. 
Indeed,  in  its  negative  aspect,  which  is  that  resort  should  not  be  had 
to  the  reversing  process  unless  the  posterior  line  has  an  advantage 
over  the  prior  line  in  point  of  certainty,  it  forbids  a  location  according 
to  either  one  of  these  three  hypotheses,  and  requires  that  it  should  be 
located  in  accordance  with  the  first  one.    And,  looking  at  the  matter 
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from  the  standpoint  of  reasonableness  alone — ^i.  e.,  apart  from  au- 
thority— there  is  something  to  be  said  in  its  favor.  The  location  of  a 
boundary  of  land  is  notliing  more  nor  less  than  tracking  the  surveyor 
who  made  it.  By  tracking  him  I  mean  following  the  boundary  which 
he  has  made  according  to  its  true  intent  and  meaning,  whether  it  is 
made  by  actual  survey  or  protraction  only.  Here,  as  I  endeavored  to 
make  plain  in  the  former  opinion,  there  is  no  difficulty  in  tracking 
the  surveyor  from  the  beginning  to  the  fourth  corner  of  the  Ledford 
boundary.  It  is  true  that  the  calls  for  the  first,  second,  and  third  lines 
vary  somewhat  from  the  monuments  called  for ;  but  the  monuments 
are  there  and  there  is  no  difficulty  in  finding  them.  As  to  the  rest  of 
the  distance — ^i.  e.,  from  the  fourth  to  the  beginning  corner — ^whilst 
the  surveyor  cannot  be  tracked  by  monuments,  he  can  be  tracked  by 
his  calls  for  course  and  distance  as  to  the  fourth  and  fifth  lines  and 
for  the  beginning  corner  as  to  the  sixth  line.  It  is  true  that  the  call 
for  the  latter  varies  from  the  course  and  distance  called  for.  But  this 
is  nothing  more  than  was  the  case  with  the  first  line,  and  with  the  sec- 
ond line  as  to  distance,  and  the  third  line  as  to  course.  If  there  was 
no  hesitancy  in  departing  from  these  calls  to  this  extent,  why  should 
there  be  any  hesitancy  in  departing  from  the  call  for  the  sixth  line 
as  to  course  and  distance  ?  Where,  then,  does  any  necessity  come  in 
to  require  one,  in  tracking  the  surveyor  from  the  beginning  corner 
in  the  direction  called  for,  to  quit  going  forward  at  any  point  and  at- 
tempt to  track  him  in  the  opposite  direction?  If  there  is  no  un- 
certainty in  so  tracking  him,  what  consideration  is  there  to  require . 
such  procedure  ?  Is  there  any  beyond  the  fact  that  thereby  a  quantity 
of  land  is  brought  within  the  boundary  in  excess — greatly  in  excess— 
of  that  called  for?  There  is  not.  But  that  fact  is  not  a  consideration 
sufficient  to  require  such  procedure ;  for  the  location  of  a  boundary  of 
lands  is  not  to  be  affected  by  the  quantity  embraced  within,  save  in 
the  event  of  some  uncertainty,  and  according  to  the  position  reached 
there  is  no  uncertainty  in  tracking  the  surveyor  from  the  beginning 
corner  back  to  same  in  the  direction  called  for. 

Such,  I  take  it  to  be,  is  the  line  of  reasoning  along  which  the  North 
Carolina  rule  would  forbid  a  location  of  the  lines  in  question  of  the 
Ledford  boundary  in  accordance  with  the  second,  third,  and  fourth 
hypotheses,  and  require  a  location  in  accordance  with  the  first  one. 
di  course,  it  leaves  out  of  consideration  any  effect  that  should  be 
g^iven  to  the  figure  or  shape  of  the  original  plat.  And  it  is  not  with- 
out Kentucky  authority  in  its  support.  I  refer  to  the  case  of  Simp- 
kins  V.  Wells,  42  S.  W.  348.  In  that,  case  the  boundary  whose  loca- 
tion was  involved  contained  11  lines  and  had  11  corners.  The  first 
3  corners  were  marked  by  timber  called  for,  and  were  known.  Noth- 
ing was  called  for  as  to  the  other  corners.  Each  other  line,  however, 
was  designated  by  course  and  distance.  The  call  for  the  last  line 
was  "N.  20  poles  to  the  beginning."  The  real  courses  and  distances 
for  the  first  and  second  lines,  connecting  the  known  corners,  did  not 
correspond  to  the  calls,  and  hence  the  latter  had  to  yield  to  the 
former.  The  other  nine  lines  could  be  run  according  to  courses  and 
distances  called  for,  except  the  last  one.    That,  in  order  to  close  the 
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survey,  pursuing  the  direct  order,  had  to  be  run  N.  5*  10'  E.  141 
poles,  instead  of  N.  20  poles,  as  called  for.  It  was  held  that  the  loca- 
tion should  thus  be  made,  notwithstanding  that  it  appeared  that  oy 
running  the  last  five  lines  in  reverse  order  and  the  reverse  of  the 
courses  and  according  to  the  distances  called  for,  and  inserting  two 
other  lines  of  certain  courses  and  distances  between  said  last  five 
lines  and  the  first  six,  the  survey  would  close,  all  the  lines  save  the 
first  two  connecting  the  extant  corners  would  be  located  according 
to  courses  and  distances  called  for,  and  the  figure  of  the  boundary 
would  be  made  to  resemble  the  surveyor's  original  plat. 

Seemingly  a  direct  authority  in  support  of  this  position  was  the  case 
of  Alexander  v.  Lively,  supra.    Judge  Guffy  said : 

"But  appellants  contend  that  to  run  It  [the  last  line]  only  20  poles  the  can 
would  not  close ;  but  we  suggest  that  the  call  is  also  to  the  beginning,  and  the 
rule  of  law  has  Jong  been  held  by  this  court  that  both  courses  and  distances 
give  way  to  natural  objects,  and  by  that  rule,  if  the  call  had  been  S.  sudi  a  dis- 
tance to  the  beginning,  that  the  call  to  the  beginning  would  prevail.  Ton 
must  go  from  this  lost  corner  to  the  beginning,  regardless  of  courses  and  dis- 
tances.   This  fact  is  recognized  by  all,  else  you  would  have  no  boundary." 

Counsel  for  defendant  contend  that  this  case  "practically  over- 
rules all  preceding  cases."  It  must  be  conceded  that  seemingly  it 
IS  out  of  touch  with  the  earlier  decisions  of  the  same  court  which  we 
have  considered  herein.  No  reference  is  made  in  the  opinion  to  any 
of  them.  The  case  of  Harry  v.  Graham,  therefore,  instead  of  being  in 
support  of  the  location  made  in  Creech  v.  Johnson,  as  cited  by  Judge 
Hobson,  is  directly  in  the  teeth  of  it. 

But,  though  the  North  Carolina  rule  in  its  negative  aspect  requires 
a  location  in  accordance  with  the  first  hypothesis,  it  cannot  be  follow- 
ed here,  because  it  is  contrary  to  the  deductions  drawn  from  the 
relevant  Kentucky  authorities,  leaving  to  one  side  Simpkins  v.  Wells, 
which  require,  if  possible,  a  course  location,  unless  there  are  some 
circumstances  bringing  the  mind  to  a  contrary  conclusion ;  and  there 
are  in  this  case  two  possible  course  locations,  and  though,  as  we 
shall  see,  there  are  circumstances  which  bring  the  mind  to  a  con- 
clusion contrary  to  a  course  location,  those  circumstances  do  not 
bring  it  to  a  conclusion  in  favor  of  the  first  hypothesis.  The  two 
possible  course  locations  are  locations  in  accordance  with  the  third  and 
fourth  hypotheses.  That  in  accordance  with  the  third  hypothesis  is 
favorable  to  plaintiff,  the  claimant  of  the  boundary  in  question ;  where- 
as that  in  accordance  with  the  fourth  hypothesis  is  against  him.  If, 
then,  we  were  shut  up  to  these  two  hypotheses  we  would  be  bound  to 
choose  the  fourth  one.  This  would  be  required  by  the  decision  in 
Bryan  v.  Beckley  and  Pearson  v.  Baker.  But  we  are  not  shut;  up  to 
these  two  hypotheses.  There  are  circumstances  in  this  case  which 
bring  the  mind  to  a  conclusion  against  a  course  location  according 
to  either  hypothesis,  and  they  bring  it  to  a  conclusion  in  favor  of  the 
second  hypothesis,  which  preserves  the  courses  and  distances  called  for 
as  to  the  fourth  and  sixth  lines,  and  disregards  the  course  and  distance 
called  for  as  to  the  fifth  line.  They  are  the  very  two  circumstances 
which  existed  in  Preston  v.  Bowmar,  and  caused  a  location  of  the 
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third  line  of  the  boundary  involved  therein  in  disregard  of  the  call 
for  said  line  as  to  course  and  distance.  These  two  circumstances 
were  a  mistake  as  to  the  call  for  the  first  line — ^the  line  opposite  to 
the  third — as  to  both  course  and  distance,  and  the  necessity  of  dis- 
regarding said  call  in  order  to  make  the  location  of  said  boundary 
conform  to  the  shape  or  figure  of  the  original  plat. 

The  boundary  herein  consists  of  six  lines,  but  for  the  purpose  of  its 
true  location  it  may  be  treated  as  one  of  four  lines.  The  first  two 
lines  make  a  slight  notch  or  offset  in  the  southeast  comer  thereof. 
With  the  exception  of  that  notch  or  offset,  the  boundary  is  that  of  a 
four-sided  body  of  land.  This  treats  the  course  of  the  top  of  Cumber- 
land Mountain  as  a  straight  line,  instead  of  zigzag,  as  it  really  is.  It 
is  so  treated  in  the  plat  constituting  a  part  of  the  certificate  of  survey. 
To  make  it  a  boundary  of  four  lines,  all  that  is  necessary  to  do  is 
to  extend  the  line  coinciding  with  the  top  of  Cumberland  Mountain 
northeast  with  said  top  until  it  intersects  with  the  sixth  line  extended. 
This  would  throw  out  the  first  and  second  lines  and  remove  said 
notch  or  offset.  The  third  and  fifth  lines,  therefore,  are  opposite,  and 
so  are  the  fourth  and  sixth.  Now,  the  course  called  for  the  third 
line  is  S.  60®  W.  The  real  course  from  the  third  to  the  fourth  corner 
by  a  straight  line  is  about  S.  72"*  30'  W.,  a  variation  of  about  12"*  30'  to 
the  right,  or  south.  The  course  called  for  of  the  fifth  line  is  N.  55** 
E.  Locating  it  in  accordance  with  the  second  hypothesis  will  cause 
its  course  to  be  N.  67**  64'  E.,  a  variation  of  12**  24'  to  the  right,  or 
south.  This  is  according  to  Duffield.  According  to  Kirby  the  result 
is  substantially  the  same.  The  second  hypothesis  imparts,  therefore, 
the  mistake  in  the  third  line  to  its  opposite  line,  the  fifth ;  and,  in  view 
of  the  conceded  fact  that  the  fourth,  fifth,  and  sixth  lines  were  never 
actually  run,  this  is  what  one  would  expect. 

Then,  as  to  the  figure  made  by  the  boundary :  Treating  it  as  one  of 
four  lines,  its  figure  is  that  of  a  trapezium,  bordering  on  a  non- 
rectangular  parallelogram.  As  shown  by  the  plat  forming  a  part  of 
the  certificate  of  survey,  leaving  out  said  notch  or  offset,  one  would 
say  that  it  is  such  a  parallelogram.  Such  appears  to  be  its  figure  in 
the  plat  incorporated  in  the  opinion  in  Creech  v.  Johnson.  The  third 
hypothesis  increases  the  sixth  line  from  3,100  poles,  called  for,  to 
5,618  poles,  an  excess  of  2,382  poles.  The  fourth  hypothesis  cuts 
the  fourth  line  down  from  3,200  poles  to  296  poles,  a  diminution  of 
2,904  poles.  This  is  according  to  Duffield.  According  to  Kirby  it  is 
substantially  the  same.  According,  therefore,  to  the  third  hypothesis, 
the  sixth  line  is  nearly  twice  as  long  as  the  fourth.  It  only  lacks  882 
poles  of  being  so.  According  to  the  fourth  hypothesis  the  sixth  line  is 
over  ten  times  as  long  as  the  fourth.  How  far  away  from  non- 
rectangular  parallelogram  a  location  according  to  either  of  these  two 
hypotheses  will  throw  the  figure  of  the  boundary  is  evident  from  the 
disproportion  which  they  cause  between  the  lengths  of  these  two 
lines  which  according  to  the  calls  and  as  shown  on  the  original  plat 
are  nearly  equal.  TThe  fourth  one  throws  it  farther  away  than  the 
third.  It  almost  makes  a  triangle  out  of  it  I  conclude,  therefore, 
that  these  two  circumstances  are  sufficient  to  bring  the  mind  against 
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a  course  location  of  all  three  of  the  lines  in  question,  and  in  favor 
of  a  location  according  to  the  second  hypothesis,  which  is  a  course 
location  save  as  to  the  fifth  line.  And  I  hold  that  a  location  in  ac- 
cordance with  said  hypothesis  is  the  correct  location  of  said  lines. 
The  only  authority  that  can  be  relied  on  in  support  of  the  fourth 
hypothesis,  which  is  the  one  that  defendant  contends  for,  is  the  case 
of  Bryan  v.  Beckley.  That  case,  however,  is  discredited  in  so  far 
as  it  decided  the  particular  question  involved  therein,  to  wit,  the 
effect  that  should  be  given  to  the  fact  that  there  was  a  mistake  in  the 
course  called  for  as  to  the  fourth  line  upon  the  location  that  had 
been  made  in  Beckley  v.  Bryan,  by  the  shortly  subsequent  case  of 
Preston  v.  Bowmar,  backed  up  as  it  is  by  Mercer  v.  Bate  and  Bligfht 
V.  Atwell.  Besides,  there  is  no  indication  that  the  location  of  the 
second  line  in  accordance  with  the  course  called  for,  notwithstanding 
the  mistake  as  to  course  in  its  opposite  line,  had  any  effect,  or  was 
regarded  as  having  any  effect,  on  the  figure  of  the  boundary  as  shottn 
by  the  original  plat.  This  circumstance,  to  which  great  importance 
is  attached  by  the  Court  of  Appeals  of  Kentucky  and  which  exists  in 
this  case,  did  not  exist  in  that  case.  And  this  difference  between  the 
two  cases  is  sufficient  in  itself  to  remove  that  case  from  any  con- 
trolling effect  on  the  disposition  of  this.  As  in  Blight  v.  Atwell,  so 
here,  the  figure  of  the  original  plat  is  sufficient  to  require  a  noncoune 
location,  and  that  according  to  the  second  hypothesis. 

Counsel  for  plaintiff  rely  on  the  case  of  Asher  v.  Vansant  (Ky.)  67 
S.  W.  374,  in  support  of  their  contentions  herein,  in  addition  to  cer- 
tain of  the  decisions  heretofore  considered.  I  have  not  found  it 
necessary  to  consider  this  case  in  detail  so  as  to  determine  its  exact 
bearing.  Counsel  for  the  defendant  refer  to  the  statement  therein  by 
Judge  Burnam  that  the  "case  of  Beckley  v.  Bryan,  which  was  decided 
in  1801  and  which  is  reported  in  Litt.  Sel.  Cas.  100,  and  in  Ky. 
Dec.  (Sneed)  91,  which  is  the  leading  case  upon  this  subject,"  to  wit, 
the  ascertainment  of  the  location  of  the  lost  comers  of  a  survey  when 
one  or  more  of  them  can  be  shown.  This  is  in  a  certain  sense  true 
of  Beckley  v.  Bryan.  It,  however,  is  not  to  be  treated  as  an  indorse- 
ment of  Br3ran  v.  Beckley,  over  against  Preston  v.  Bowmar,  Mercer 
V.  Bate,  and  Blight  v.  Atwell,  or  as  qualifying  to  any  extent  the  de- 
duction to  be  made  from  those  cases. 

The  location  of  the  fourth  and  sixth  lines  according  to  this  h\T)oth- 
esis  should  take  into  consideration  variation  in  the  magnetic  needle 
from  the  true  meridan  between  1845  and  the  present  time.  Accord- 
ing to  Duffield  that  variation  is  1®  56'  to  the  right.  According  to 
Kirby  it  is  2**  24'.  There  is  not  a  very  great  difference  here;  but, 
owing  to  the  testimony  of  Kirby  that  the  variation  allowed  by  him  is 
that  allowed  by  the  local  surveyors,  I  think  best  to  conform  to  this 
local  usage. 

The  remaining  matter  left  open  for  determination  is  that  as  to  the 
location  of  the  patents  senior  to  the  Ledford  patent.  Counsel  for  de- 
fendant  have  urged  that  complainant's  bill  should  be  dismissed  be- 
cause the  plaintiff  has  not  proven  their  location,  and  thus  shown  that 
defendant  is  claiming  land  owned  by  him.    Of  course,  complainant  is 
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not  entitled  to  relief  against  defendant  unless  the  latter  is  claiming 
land  owned  by  him ;  and  it  cannot  be  said  from  this  record  that  de- 
fendant is  so  doing,  unless  it  shows  that  some  part  of  the  portion  of 
the  Cawood  patent  which  he  is  claiming  is  within  that  portioA  of  the 
L«dford  patent  located  according  to  the  second  hypothesis  outside  of 
senior  patents.  This  it  does  not  show,  save  so  far  as  the  opinion  of 
the  witness  Will  Ward  Duffield  .is  concerned.  He  has  expressed  the 
opinion  that  there  are  from  6,000  to  7,000  acres  of  the  Cawood  patent 
not  covered  by  senior  patents,  and  that  about  one-half  of  this  is 
within  the  Ledford  patent  outside  of  senior  patents.  If  so,  then  de- 
fendant is  claiming  2,600  to  3,600  acres  of  the  Ledford  patent  owned 
by  complainant.  Possibly  this  evidence  is  not  admissible.  Possibly, 
in  view  of  the  difficulty  of  otherwise  proving  the  fact,  it  ought  to  be 
admitted.  But,  even  if  it  is  inadmissible,  I  do  not  think  that  com- 
plainant's bill  should  be  dismissed  for  want  of  evidence  of  the  fact. 
It  could  hardly  be  proved  without  the  assistance  of  this  court.  Had 
complainant  applied  for  such  assistance  heretofore,  it  would  have 
been  denied.  It  should  not  have  been  rendered  in  advance  of  a 
determination  of  a  location  of  the  patent.  Otherwise,  much  labor  and 
expense  would  have  been  incurred  to  no  purpose. 

In  view,  however,  of  this  position  of  defendant,  if  it  is  adhered  to, 
I  will  send  the  case  to  a  commission  to  ascertain  and  report  what  the 
fact  is,  and  enter  no  decree  until  it  is  determined.  If  defendant 
indicates  a  waiver  of  the  position,  it  will  not  be  so  referred 
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BRAMBLET    ▼.    DAVIS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  20,  1905.) 

No.  1.421. 

L  BouNDAKDES— Location  noic  Dssgbiption  in  Patent-— Efcsot  or  BzTSNSioiff 
Beyond  State  Ijnb. 

The  fact  that  the  boundaries  of  a  tract  of  land  as  given  in  a  state  pat- 
ent, based  on  a  survey  made  at  the  Instance  of  the  patentee,  extend  be- 
yond the  state  line,  affords  no  ground  for  the  relocation  of  the  tract  by 
the  courts,  so  as  to  place  it  all  within  the  state.  The  true  rule  requires 
them  to  ascertain  and  locate  that  portion  of  the  boundary  which  lies  within 
the  state  by  the  usual  methods,  running  the  lines  backwards  and  in  reverse 
order  from  known  corners  according  to  the  calls  of  the  patent  where  nec- 
essary, and  to  exclude  from  the  tract  that  portion  which  lies  without  the 
state  by  taking  the  state  line  as  the  boundary  between  the  points  where 
such  line  is  crossed  by  the  lines  of  the  surv^. 

2.  Public  Lands — ^Pubchaso  or  State  Lands— Deticienct  in  Quantitt. 

A  purchaser  of  state  lands,  who  selects  the  land  and  has  a  "call'*  survey 
of  the  same  made  by  protraction  without  actually  running  the  lines,  and 
applies  for  and  obtains  a  patent  in  accordance  with  such  survey,  takes 
the  risk  of  overlaps  upon  prior  grants  and  of  loss  by  reason  of  the  exten- 
sion of  the  boundaries,  if  run  in  accordance  with  the  calls  of  the  survey 
and  patent  across  the  line  of  the  state ;  and  a  grantee  of  such  purchaser 
takes  no  greater  rights  in  those  respects  than  his  grantor  had. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Kentucky. 

Frank  Chinn  and  Wm.  Ayres,  for  appellant 
Helm  Bruce  and  W.  O.  Harris,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  to  quiet  the  title  to 
land  in  Harlan  county,  Ky.  The  complainant,  Charles  Henry  Davis, 
trustee,  claims  title  under  a  patent  issued  September  25,  1845,  on  a 
survey  dated  March  3,  1845.  The  defendant,  George  W.  Bramblet, 
claims  under  a  junior  patent  issued  January  28,  1846,  on  a  survey  dat- 
ed March  6,  1846.  The  first  patent,  calling  for  86,000  acres  of  land, 
was  issued  to  Ledford,  Skidmore,  and  Smith,  and  will  be  referred  to 
as  the  Ledford  patent.  The  second,  calling  for  9,500  acres,  was  issued 
to  Moses  Cawood.  The  controversy  grows  out  of  an  alleged  conflict 
in  the  boundaries  of  the  two  patents,  and  involves  the  true  location  of 
the  Ledford  patent ;  that  of  the  Cawood  patent  being  undisputed.  Lo- 
cated in  one  way,  the  Ledford  patent  embraces  the  entire  land  called 
for  by  the  Cawood  patent.  Located  in  another,  the  conflict  is  but 
slight.  The  description  of  the  land  granted  by  the  Ledford  patent  is  as 
follows : 

"A  certain  tract  or  parcel  of  land,  containing  86,000  acres,  by  survey,  beai^ 
ing  date  the  third  day  of  March,  1845,  lying  and  being  in  the  county  of  Har- 
lan, and  bounded  as  followeth,  to  wit:  Beginning  on  Crank's  creek,  on  two 
beeches  and  two  sugar  trees,  beginning  comer  to  said  Smith's  1,500-acre 
survey;  thence  S.  TO""  W.  664  poles,  to  three  beeches,  beginning  comer  to 
Smith's  600-acre  surrey ;  thence  S.  28o  W.  400  poles,  to  a  stake  on  the  top  of 
Cumberland  Mountain ;  then  S.  60o  W.  8,820  poles,  to  a  stake  near  Cumberland 
Qap;  thence  N.  15"  B.  8,200  poles,  to  a  stake;  thence  N.  06*  B.  8320  poles,  to 
a  stake;  thence  S.  5*  W.  8,150  poles,  to  the  beginning,  with  its  appurtex^ 
ances." 
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The  order  of  the  Harlan  county  court  for  the  survey  was  made 
March  3, 1845,  and  on  the  same  day  the  certificate  of  survey,  on  which 
the  patent  was  issued,  was  made.  This  survey  describes  the  property 
precisely  as  it  is  described  in  the  patent  Accompanying  it  was  a  plat 
in  the  following  form: 


ft 

f 


Laid  out  by  the  courses  and  distances  given  above,  the  boundary  of 
the  survey  closes,  defining  a  tract  of  land  of  about  the  shape  shown 
above,  running  in  its  longest  direction  from  northeast  to  southwest^ 
the  southeast  side  of  which  (made  up  of  the  first,  second,  and  third 
lines)  is  approximately  30  miles  long,  the  opposite  or  northwest  side 
(bounded  by  the  fifth  line)  27>4  miles  long,  and  the  ends  (being  the 
fourth  and  sixth  lines  about  10  miles  long.  It  contains  in  round  num- 
bers 300  square  miles,  or  192,000  acres,  over  100,000  acres  more  than 
called  for. 

Coming  to  the  location  of  the  patent,  it  will  be  observed  that  the  first 
and  second  lines  call  for  known  natural  objects  as  corners — the  first 
corner  being  "on  Crank's  creek,  on  two  beeches  and  two  sugar  trees, 
beginning  corner  to  said  Smith's  1,500-acre  survey" ;  the  second  cor- 
ner, "three  beeches,  beginning  corner  to  Smith's  600-acre  survey"; 
and  the  third  cbmer,  "a  stake  on  the  top  of  Cumberland  Mountain.'* 
By  their  use,  the  first  line,  with  a  slightly  changed  course,  was  found 
to  be  911.5  poles,  instead  of  664  poles,  in  length,  and  the  second  line 
463.4  poles,  instead  of  400  poles,  in  length.  The  increase  in  length  of 
these  two  lines,  amounting  to  310.7  poles,  and  the  slight  change  in  their 
bearing,  would  necessarily  produce  a  slight  variation  at  the  point  of 
closure,^but  so  slight  in  so  great  a  perimeter  (almost  80  miles  in  length) 
that  the  survey,  with  the  first  and  second  lines  thus  located,  may  be  said 
practically  to  close.  The  first  and  second  lines,  thus  defined  by  nat- 
ural objects,  are  the  only  ones  about  whose  location  there  is  no  dis- 
pute. The  second  ends  at  "a  stake  on  the  top  of  Cumberland  Moun- 
tain/' The  state  line  between  Kentucky  and  Virginia,  in  this  locality, 
runs  along  Hit  top  or  highest  point  of  Cumberland  Mountain,  so  that 
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the  third  corner  is  on  the  boundary  which  marks  the  limit  of  the  terri- 
torial jurisdiction  of  Kentucky. 

Right  here  is  where  the  difficulty  in  locating  the  patent  begins, 
for  the  third  line,  which  is  defined  'as  "then  S.  60*  W.  8,320  poles, 
to  a  stake  near  Cumberland  Gap,"  if  run  from  the  third  comer  by  this 
course  and  distance,  crosses  the  state  line,  passes  through  the  wedge- 
like point  of  Virginia  between  Kentucky  and  Tennessee,  and  ends  in 
Tennessee  about  four  miles  southeast  of  Cumberland  Gap.  Taking 
the  point  thus  fixed  by  course  and  distance  as  the  fourth  comer,  and 
running  the  remaining  lines  (the  fourth,  fifth,  and  sixth)  by  the  courses 
and  distances  given,  the  boundary  practically  closes.  But  because  Ken- 
tucky had  no  authority  to  run  its  survey  into  other  states,  and  no  pow- 
er to  issue  a  patent  for  land  located  in  other  states,  doubt  was  natural- 
ly thrown  about  the  tme  location  of  the  patent,  and  the  matter  has  been 
before  the  courts,  both  state  and  federd,  a  number  of  times. 

The  first  suit  was  brought  by  Maria  Mott  Davis,  the  grandmother 
of  the  complainant,  and  then  the  owner  of  the  Ledford  patent,  against 
W.  C.  Farmer  and  others,  to  quiet  her  title  to  a  tract  of  12,900  acres 
claimed  under  a  junior  patent.  This  suit  was  instituted  in  the  Cir- 
cuit Court  of  the  United  States,  and  was  decided  by  Judge  Barr  in 
1894.  141  Fed.  703.  He  held  that  the  fourth  corner  of  the  patent 
should  be  located  at  or  in  Cumberland  Gap,  and  the  third  line  should 
run  with  the  state  line  from  the  third  to  the  fourth  corner  thus  ascer- 
tained. A  few  years  later,  a  similar  suit  was  brought  by  the  same  per- 
son in  the  same  court  to  quiet  her  title  under  the  Ledford  patent  against 
one  Hinckley,  claiming  67,000  acres  under  a  junior  patent.  This  suit 
was  decided  by  Judge  Evans,  who  followed  Judge  Barr  in  fixing  the 
fourth  corner  at  or  in  Cumberland  Gap.  141  Fed.  708.  Taking  the 
fourth  comer  as  being  at  or  in  Cumberland  Gap,  both  Judfi;e  Barr  and 
Judge  Evans  ran  the  fourth  and  fifth  lines  according  to  their  courses 
and  distances,  and  from  the  sixth  comer,  thus  ascertained,  ran  a  line 
to  the  beginning,  thus  closing  the  survey.  As  a  result,  the  sixth  or 
closing  line,  instead  of  running  S.  5*  W.  3,150  poles,  ran  S.  5*  E. 
4,560  poles,  the  course  being  changed  10  de^ees,  and  the  length  in- 
creased 1,410  poles,  or  nearly  5  miles.  This  is  the  location  contended 
for  by  the  complainant  below. 

While  the  present  case  was  pending  in  the  court  below,  a  suit  in- 
volving the  location  of  this  patent  was  begun  in  the  state  court  and 
decided  by  the  Court  of  Appeals  of  Kentucky.  This  was  the  case  of 
Creech  v.  Johnson,  decided  October  14,  1903,  and  reported  in  116  Ky. 
441,  76  S.  W.  185.  The  highest  court  of  Kentucky  there  held  that,  hav- 
ing located  the  first  and  second  lines,  about  which  there  seemed  to  be 
no  dispute,  and  thus  reached  the  state  line  at  the  third  comer,  the  way 
to  deal  with  the  difficulty  presented  was  to  go  back  to  the  beginning", 
reverse  the  courses  and  run  the  lines  according  to  the  calls  of  th&  patent, 
until  the  state  line  should  again  be  reached.  From  this  point,  where 
the  fourth  line  reversed  should  intersect  the  state  line,  mn  with  the 
state  line  to  the  third  comer,  itself  on  the  state  line.  The  location 
thus  fixed  as  compared  with  that  made  by  Judges  Barr  and  Evans,  is 
roughlv  shown  by  a  diagram  printed  in  the  opinicm.  116  Ky.  447,  76 
S.  W.  186. 
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The  court  below  had  before  it  all  of  the  opinions  when  it  rendered 
its  decision,  but  concurred  in  none  of  them.  It  declined  to  follow  the 
decision  of  the  Court  of  Appeals  of  Kentucky  as  one  in  a  matter  of  local 
law,  and  in  a  most  learned  and  elaborate  opinion  determined  on  a  loca- 
tion of  its  own,  different  from  any  one  of  the  others.  Having  run  the  first 
and  second  lines,  as  practically  agreed  upon,  to  the  top  of  Cumberland 
Mountain,  being  the  state  line,  it  ran  the  third  line,  rejecting  its  course, 
with  the  state  line,  the  distance  called  for  in  the  patent,  namely,  8,320 
poles.  Here  it  stopped  and  located  the  fourth  corner,  being  a  point 
720.4  poles  (about  two  and  one-fifth  miles)  from  Cumberland  Gap. 
From  the  fourth  comer  thus  fixed  it  ran  the  fourth  line  according  to  the 
course  and  distance  given  in  the  patent,  thus  fixing  the  fifth  corner.  It 
then  went  back  to  the  beginningf  comer,  reversed  the  course  of  the  last 
line  and  ran  it  the  distance  of  the  call,  thus  fixing  the  sixth  comer.  It 
then  closed  the  survey  by  running  a  line  from  the  fifth  comer  thus  fixed 
to  the  sixth  corner  thus  fixed,  without  regard  to  either  the  course  or  dis- 
tance of  the  patent ;  the  result  being  that  the  fifth  line,  instead  of  run- 
ning north  56°  E.  8,320  poles,  is  made  to  mn  north  67.54**  E.  8,156 
poles.  The  locations  made  by  the  different  courts  are  shown  in  the 
following  map: 
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[Owing  to  the  difficulty  of  Imprinting  one  color  upon  another,  Af  would  be  necessAnr 
If  thli  cut  wu  prepared  as  indicated  bjr  the  court,  the  location!  made  bjr  the  different 
courta  have  been  indicated  aa  followi: 

The  lines  according  to  the  calls  of  the  patent  are  Indicated  by  1.  2,  S,  4,  4e.  6»  €.  1. 
That  portion  which  falls  outside  of  Kentucky  is  represented  by  the  lines  south  of  the 
Cumberland  Mountains,  being  3  to  4  and  4  to  4c. 

The  lines  as  located  by  Judges  Barr  and  BTans  are  Indicated  by  numbers  1,  2.  8,  4Cp 
4b,  4a.  Sa,  6a.  1. 

The  lines  as  located  by  the  court  below  are  Indicated  by  1,  B.  S.  4c,  4b,  6b,  6,  1. 

The  lines  as  located  by  the  Court  of  Appeals  of  Kentucky  are  Indicated  by  1,  I,  S* 
4c.  6.  6,  L    Editor.] 

The  line  of  Cumberland  Mountain  appears  from  the  third  comer  to 
Cumberland  Gap,  which  was  selected  by  Judges  Barr  and  Evans  as  the 
fourth  comer.  This  line  is  colored  red  up  to  the  point  where  the  court 
below  fixed  the  fourth  comer,  and  from  there  on,  blue.  The  fourth, 
fifth,  and  sixth  lines,  as  located  by  Judges  Barr  and  Evans,  are  colored 
blue ;  as  located  by  the  court  below,  red ;  and  as  located  by  the  Court  of 
Appeals  of  Kentucky,  yellow.  The  third  and  the  portion  of  the  fourth 
line,  according  to  the  patent  calls,  which  fall  outside  of  Kentucky,  are 
colored  green.  The  acreages  embraced  in  these  locations  are  as  follows : 
The  location  made  by  Judges  Barr  and  Evans  contains  182,184  acres, 
being  96,184  acres  in  excess  of  that  called  for  by  the  patent;  that  made 
by  the  Court  of  Appeals  of  Kentucky  contains  within  Kentucky  93,552 
acres,  an  excess  of  7,522  over  that  called  for  by  the  patent;  and  that 
made  by  the  court  below  contains  149,362  acres,  an  excess  of  63,352 
over  that  called  for  by  the  patent. 

From  the  decree  enforcing  this  location  an  appeal  has  been  taken  to 
this  court.  Neither  party  is  satisfied  with  the  mling  of  the  court  be- 
low ;  the  appellant  contending  for  the  location  made  by  the  Court  of  Ap- 
peals of  Kentucky,  and  the  appellee  for  that  made  by  Judges  Barr  and 
Evans  in  the  Circuit  Court  of  the  United  States.  The  doubt  which 
hangs  about  the  true  location  of  this  patent  flows  from  the  fact  that 
no  actual  survey  of  the  land  purchased  and  to  be  patented  was  ever 
made.  This  is  apparent,  and  may  be  taken  as  conceded.  The  patent 
was  based  upon  a  survey  by  protraction,  known  commonly  as  a  "call" 
survey,  which  was  made  only  on  paper.  The  surveyor  never  went  on 
the  ground,  and  therefore  left  no  "tracks"  to  follow.  We  are  remitted 
to  reason  and  the  rules  of  construction  to  ascertain  the  meaning  of  the 
patent.  Run  by  the  courses  and  distances  given,  the  survey  closes, 
and  it  closes  no  matter  which  way  the  lines  are  run,  whether  forward  or 
backward,  whether  directly  or  by  the  reverse  method.  The  first,  sec- 
ond, and  third  corners  being  fixed  by  natural  objects,  and  the  others 
described  by  courses  and  distances,  there  is  no  difficulty  in  locating  the 
entire  survey  according  to  the  strict  terms  of  the  patent.  But  it  ap- 
pears, when  thus  located,  that  part  of  it  falls  outside  of  Kentucky. 
Well,  what  of  it?  If  the  patentee  saw  fit  to  place  part  of  his  survey 
outside  of  Kentucky,  ought  the  court  therefore  to  be  expected  to  re- 
locate the  patent  and  place  all  of  it  inside  of  Kentucky?  We  think  not. 
If  part  of  it  clearly  falls  outside  of  Kentucky,  that  part  fails,  just  as 
does  part  embraced  in  a  prior  patent. 

The  duty  of  the  court  in  this  contingency  is  not  to  strain  the  law  and 
dislocate  the  survey,  in  order  to  bring  all  its  lines  within  Kentucky,  but 
simply  ascertain  and  define  the  portion  of  the  survey  which  does  really 
lie  within  Kentucky.  This  can  best  be  done  by  first  locating  the  lines 
which  lie  in  Kentucky,  and  locating  them  as  nearly  as  possible  according 
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to  the  calls  of  the  patent.  This  is  what  common  sense  suggests  and  the 
settled  rules  of  construction  in  such  cases  require.  Let  us  quote  the 
principles  laid  down  in  the  leading  case  of  Pearson  v.  Baker,  34  Ky.  321, 
324,  all  of  which  apply  to  the  present  situation : 

'*Flr8t  In  the  general,  distance  yields  to  course,  or.  In  the  absence  of  any 
circumstance  bringing  the  mind  to  a  contrary  conclusion,  the  courses  shall 
be  first  pursued,  contracting  or  extending  the  distances,  as  the  case,  may  re- 
quire, to  make  the  survey  close.     [Bryan  v.  Beckley]  Ldtt  Sel.  Cas.  91. 

''Second.  The  beginning  comer  in  the  plat  or  certificate  of  survey  is  of  no 
higher  difi^ty  or  importance  than  any  other  corner  of  the  survey.  Beckley  v. 
Bryan,  Ky.  Dec  91 ;  1  Pirtle's  Digest,  114. 

''Third.  The  order  in  which  the  surveyor  gives  the  lines  and  comers  in  his 
certificate  of  survey  is  of  no  importance  to  find  the  true  position  of  the  sur- 
vey. Reversing  the  courses  is  as  lawful  and  persuasive  as  following  the  order 
of  the  certificate.  [Thornberry  v.  Churchill]  4  T.  B.  Mon.  82  [16  Am.  Dec.  125]. 

"Fourth.  That  constractlon  Is  to  prevail  which  Is  most  against  the  party 
claiming  under  an  uncertain  survey.  It  is  his  duty  to  show  and  establish  his 
comers.  Preston's  Heirs  v.  Bowmar,  2  Bibb,  493.  From  wjiich  it  will  follow 
that  he  who  sets  up  and  relies  on  an  outstanding  claim  must  show  that  it 
embraces  the  land  in  contest,  and  should  not  succeed  by  using  it,  when  it  is 
uncertain  whether  it  embraces  it  or  not" 

When,  then,  having  located  the  first  and  second  lines,  we  come  to  the 
beginning  of  the  third,  and  find  that,  by  running  it  according  to  the 
course  and  distance  given  in  the  patent,  it  crosses  into' Virginia  and  ulti- 
mately ends  in  Tennessee,  a  difficulty  is  presented  which  in  our  opinion 
entirely  justifies  us  in  going  back  to  the  beginning,  reversing  the  calls, 
and  tracing  the  lines  the  other  way,  so  as  first  of  all  to  locate  the  lines 
which  do  lie  within  Kentucky,  and  ascertain  the  boundaries  of  the  grant- 
ed land  which  is  located  there.  There  is  no  trouble  in  doing  this,  and, 
having  run  the  sixth  and  fifth  lines  reversed,  the  fourth  line  reversed 
brings  us  again  to  the  top  of  Cumberland  Mountain,  from  which,  if  run 
out  on  the  same  course,  the  line  would,  at  the  distance  given  in  the  patent, 
strike  the  end  of  the  third  line  run  out  according  to  the  patent  call.  But 
since  it  is  a  vain  thing  to  run  the  lines  of  a  Kentucky  survey  outside  of 
Kentucky,  and  since  we  have  reached  the  boundary  of  the  state  at  two 
widely  separated  points,  one  the  beginning  of  the  third  line,  and  the 
other,  practically,  the  beginning  of  the  fourth,  so  that  between  the  lines 
thus  run  and  the  boundary  itself  all  the  Kentucky  land  granted  by  the 
patent  is  really  embraced,  we  may  reject  the  third  line  and  the  part  of 
the  fourth  outside  of  Kentucky,  and  adopt  a  new  third  line,  which  runs 
with  the  state  line  along  the  top  of  Cumberland  Mountain  between  the 
two  points  mentioned.  In  this  way  all  the  lines  are  located  as  called 
for  in  the  patent,  except  the  third  and  part  of  the  fourth,  for  which  a 
portion  of  the  state  line  is  substituted  ex  necessitate,  thus  closing  the 
survey  and  giving  the  patentee  every  acre  of  land  in  Kentucky  which 
he  is  entitled  to  on  that  side.     Bruce  v.  Taylor,  2  J.  J.  Marsh.  160. 

The  method  adopted  by  Judges  Barr  and  'Evans,  and  by  the  court 
below,  after  ascertaining  that  the  third  line,  run  by  course  and  distance, 
would  leave  Kentucky,  cross  tke  wedge-like  point  of  Virginia,  and  land 
in  Tennessee,  was  to  make  a  new  third  line,  with  a  new  fourth  comer, 
all  located  in  Kentucky.  To  do  this,  Judge  Barr  and  Evans  rejected 
both  the  course  and  distance  given  in  the  patent,  fixed  the  fourth  cor- 
ner at  or  in  Cumberland  Gap,  and  ran  the  line  by  the  meanders  of  the  top 
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of  the  mountain  to  it,  while  the  court  below,  rejecting  the  course  of  the 
patent,  ran  the  line  by  the  meanders  of  the  top  of  the  mountain  the  dis- 
tance of  the  call,  and  stopped,  fixing  his  fourth  comer  there.  We  agree 
with  the  court  below  that  Judges  Barr  and  Evans  were  in  error  in  fixing 
the  fourth  comer  "at  or  in  Cumberland  Gap,"  merely  because  the  patent 
says  that  the  third  line,  after  being  mn  S.  60**  W.  8,320  poles,  would 
end  **at.a  stake  near  Cumberland  Gap."  Under  such  a  call,  how  "near" 
the  stake,  marking  the  terminus  of  the  third  line,  would  be  to  Cumber- 
land Gap  must  be  determined  by  nmning  out  the  line  according  to  its 
course  and  distance.  Harry  v.  Graham,  18  N.  C.  76,  78,  27  Am.  Dec. 
226.  And  the  terminus  of  a  line  run  a  distance  of  26  miles  might  well 
be  said  to  be  near  a  place  so  well  known  as  Cumberland  Gap  if  it  should 
turn  out  to  be  about  4  miles  from  it.  Rejecting  Cumberland  Gap  as 
the  fourth  comer,  and  disregarding  the  course  of  the  call,  the  court  be- 
low ran  the  third  line  by  the  meanders  of  the  top  of  Cumberland  Moun- 
tain the  full  distance  called  for  in  the  patent,  and  stopped  there,  al- 
though still  2  miles  or  more  from  Cumberland  Gap.  The  fourth 
corner,  thus  fixed,  was  regarded  near  enough  to  come  within  the  de- 
scription of  the  patent. 

In  our  opinion,  the  court  below  avoided  one  error  to  fall  into  another. 
It,  too,  created  a  comer  not  contemplated  in  the  patent,  but  in  a  different 
way.  Clearly  the  surveyor  never  intended  to  run  the  third  line  with 
the  meanders  of  the  state  line  either  to  Cumberland  Gap  or  the  distance 
of  the  call,  or  he  would  have  said  so.  He  intended  to  mn  the  line  S. 
60 °W.  8,320  poles,  and  thus  fix  the  fourth  comer,  because  the  survey 
was  a  paper  one,  and  only  from  the  fourth  comer  thus  fixed  would  the 
remaining  lines  of  the  call,  when  traced,  close  the  survey.  He  probably 
supposed  that  a  line  run  from  the  third  corner  S.  60**  W.  would  stay 
in  Kentucky ;  but  he  made  a  mistake,  and  the  patentees  took  the  chance. 
The  fault  we  find  with  Judges  Barr  and  Evans  and  the  court  below  is 
that  they  made  a  new  line  and  created  a  new  corner  before  they  were 
compelled  to.  Obviously,  the  running  of  the  third  and  part  of  the 
fourth  lines  outside  of  Kentucky  necessitated  a  new  boundary  on  that 
side,  which,  of  course,  would  be  the  state  line ;  but  it  seems  to  us  the 
proper  way  to  find  how  much  ol  the  survey  is  bounded  by  the  state  line, 
is  to  go  back  to  the  beginning,  reverse  the  courses,  and  mn  the  calls 
until  the  state  line  is  again  reached.  This,  we  think,  is  what  would 
naturally  be  done  if  a  possible  purchaser  under  a  junior  patent  wished  to 
find  out  the  boundaries  of  the  Ledford  patent  on  the  northwest  side. 

The  creation  of  a  new  fourth  comer  made  more  trouble.  The  fourth, 
fifth,  and  sixth  lines,  beginning  at  the  new  fourth  comer  and  run  accord- 
ing to  the  patent,  would  not  close  the  survey  by  many  miles.  Various 
expedients  for  closing  it  were  suggested  and  different  ones  adopted. 
Judges  Barr  and  Evans  ran  the  fourth  and  fifth  lines  according  to  the 
calls,  and  from  the  sixth  'comer  thus  fixed  ran  to  the  beginning.  This 
changed  the  course  of  the  sixth  line  from  S.  5*  W.  to  S.  5®  E.,  and  in- 
creased its  length  from  3,150  poles  to  4,660  poles,  a  distance  of  almost  5 
miles.  If  they  had  run  the  fifth  line  by  its  course  until  it  intersected  th^ 
sixth  line,  reversed  and  prolonged,  the  fifth  line  would  have  been  9,468 
poles,  instead  of  8,820  poles,  in  length,  an  increase  of  948  poles,  or  about 
3  miles,  and  the  sixth  line  6,518  poles,  instead  of  3,160  poles  in  length. 
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an  increase  of  2,368  poles,  or  over  7  miles.  To  obviate  the  alteration 
in  the  course  and  distance  of  the  sixth  line,  or  the  large  increase  in  the 
distance  of  both  the  fifth  and  sixth  lines,  if  run  according  to  their 
courses,  the  court  below,  after  running  the  fourth  line  the  course  and 
distance  of  the  call,  and  thus  fixing  the  fifth  comer,  went  back  to  the 
beginning,  reversed  the  call,  ran  the  sixth  line  the  course  and  distance 
of  the  patent,  and  fixed  the  sixth  corner.  The  fifth  and  sixth  corners 
thus  fixed,  it  joined  by  a  line  of  its  own,  having  neither  the  course  nor 
distance  of  the  patent,  the  course  being  N.  67°  64'  E.,  instead  of  N.  55° 
E.,  a  change  of  12**  54',  and  the  distance  being  8,156  poles,  instead  of 
8,820  poles,  a  shortage  of  664  poles,  or  about  2  miles. 

We  have  already  given  the  areas  of  the  different  locations.  On  the 
one  side,  it  is  contended  that  a  location  containing  96,184  acres  in  excess 
of  that  called  for  by  the  patent  (as  is  the  case  with  the  location  of  Judges 
Barr  and  Evans)  is  by  that  fact  alone  put  under  suspicion ;  while,  on  the 
other  hand,  it  is  insisted  that  a  grant  of  93,552  acres  (the  area  covered 
by  the  location  of  the  Court  of  Appeals  of  Kentucky),  although  7,552 
acres  in  excess  of  the  amount  called  for  by  the  patent,  will  be  reduced 
by  existing  prior  grants,  far  below  the  86,000  acres  paid  for,  and  to 
-which  the  patentees  were  justly  entitled.  It  appears  in  the  record  that 
the  appellee's  surveyor  made  a  map  showing  the  overlaps  upon  the  loca- 
tion made  by  Judges  Barr  and  Evans,  and  estimated  they  amounted  to 
105,000  acres,  leaving  about  87,000  acres.  This  estimate  was  not,  how- 
ever, supported  by  the  production  of  the  map,  although  it  was  said  to  be 
in  existence,  and  the  court  refused  afterwards  to  reopen  the  case  for  the 
purpose  of  going  carefully  into  the  overlaps,  holding  the  inquiry  not  to 
be  material  at  that  stage  of  the  case.  We  must  therefore  regard  the 
testimony  upon  this  point  as  unsatisfactory.  Whatever  might  be  shown, 
our  conclusion  would  remain  unaffected.  If  the  patentees  got  more 
than  86,000  acres  within  the  granted  boundaries,  it  could  not  be  said 
that  they  have  been  defrauded  because  of  overlaps  reducing  the  patent- 
able amount  below  86,000  acres.  They  took  the  risk  of  the  overlaps 
when  they  laid  down  the  survey  where  they  did. 

There  was  much  discussion  as  to  the  effect  which  should  be  given  the 
decision  of  the  Court  of  Appeals  of  Kentucky  in  the  case  of  Creech  v. 
Johnson,  116  Ky.  441,  76  S.  W.  185.  The  appellant  relies  largely  upon 
the  holding  in  that  case.  The  appellee  suggests  that  the  case  was  be- 
tween parties  having  but  a  slight  interest  in  the  main  controversy ;  that  it 
was  prearranged,  while  the  present  case  was  in  the  lower  court,  to  se- 
cure a  location  by  the  Court  of  Appeals  of  Kentucky,  which  would  be 
controlling;  and  that  that  court  did  not  have  the  advantage  of  a  full 
presentation  of  their  side  by  the  present  owners  of  the  Ledford  patent. 
The  matter  of  the  location  of  the  patent  was  brought  to  the  attention  of 
the  Court  of  Appeals  in  Asher  v.  Howard,  70  S.  W.  277,  24  Ky.  Law 
Rep.  961 ;  Id.,  72  S.  W.  1105,  24  Ky.  Law  Rep.  2118,  where  the  court 
refused  a  rehearing  and  declined  to  locate  the  patent  because  the  neces- 
sary data  were  not  then  before  it.  The  court  evidently  appreciated  at 
that  time  the  large  interests  involved,  for  it  says  so.  The  motion  to 
advance  and  the  briefs  in  the  caseof  Creech  v.  Johnson  further  advised 
it  of  the  importance  of  the  main  question.  Under  the  circumstances, 
we  must  hold  that  whether  the  location  of  the  Ledford  patent,  involved 
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in  Creech  v.  Johnson,  ought  to  have  been  heard  and  adjudicated,  was 
one  for  the  Court  of  Appeals  to  pass  upon,  and,  since  it  entertained 
jurisdiction  and  delivered  a  considered  opinion,  which  appears  in  the 
Reports  of  the  court  prepared  for  publication,  we  must  accept  its  con- 
clusions as  its  deliberate  judgment  upon  the  location  of  the  patent,  en- 
titled to  the  weight  such  judgments  usually  are.  Adams  Express  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  219, 17  Sup.  Ct.  305,  41  L.  Ed.  683. 

We  have  been  referred  to  a  number  of  cases  bearing  upon  the  effect 
which  should  be  given  by  a  federal  court  to  a  decision  of  the  court  of  a 
state  upon  a  question  of  local  law.  Preston  v.  Bowmar,  6  Wheat.  580, 
5  L.  Ed.  336;  Williamson  v.  Berry,  8  How.  496,  12  L.  Ed.  1170;  Suy- 
dam  V.  Williamson,  24  How.  427, 16  L.  Ed.  742.  But  it  has  not  become 
necessary  for  us  to  determine  nicely  the  ai^licable  rule,  because,  treat- 
ing the  location  as  an  original  matter,  we  have  reached  the  same  conclu- 
sion as  the  Court  of  Appeals  of  Kentucky  did. 

In  conclusion :  The  present  owners  of  the  patent  stand  in  the  shoes 
of  the  patentees.  The  deed  from  the  patentees,  under  which  they  hold, 
warned  them  of  a  possible  mistake  in  the  patent  by  expressly  excepting 
"any  part  of  the  86,000-acre  tract  which  may  be  found  to  lay  outside  of 
the  state  of  Kentucky."  If  they  lose  some  land  by  this  location,  it  was 
the  patentee's  fault,  for  which  they  must  stand  good.  The  patentees  se- 
lected, and  through  the  surveyor  located,  the  land,  and  described  it  in 
the  patent  issued,  which  by  the  settled  law  of  Kentucky  is  to  be  con- 
strued most  strongly  against  the  patentees.  If  they  saw  fit  not  to  have 
the  land  actually  surveyed,  but  a  mere  "call"  survey  by  protraction 
made,  they  took  the  risk.  As  one  of  the  witnesses,  a  surveyor  of  the 
early  days,  referring  to  such  surveys,  said : 

"If  you  hit  the  land,  you  save  it ;  and  if  you  miss  it,  you  lose  it** 

It  closed  and  bounded  a  tract  of  land,  but  it  was  laid  down  in  the 
wrong  place.  There  was  an  overlap  into  Virginia  and  Tennessee.  It 
cannot  be  presumed  that  Kentucky  intended  to  grant  land  outside  its 
boundaries,  thus  covered  by  its  patent;  nor  can  it  be* presumed  that  it 
intended  to  make  good  such  a  mistake  by  conveying  land  inside  its 
boundaries  not  covered  by  its  patent,  as  the  patentees  located  it.  All 
that  Kentudcy  intended  to  grant  was  the  land  inside  of  Kentucky  em- 
braced within  the  boundaries  of  the  patent,  and  such  a  p^ant  is  effected 
by  locating  the  patent  the  way  in  which,  concurring  with  the  Court  of 
Appeals  of  Kentucky,  we  have  located  it. 

The  judgment  is  reversed,  and  the  case  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 
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GRAND  TRUNK  W.  RT.  CO.  et  al.  T.  CHICAGO  ft  B.  L  R.  CO. 

(Circnlt  Court  of  Appeals,  Seventh  Circuit    April  11,  190CS.) 

No.  1,111. 

L  BQorrT — Jurisdiction — Pbetentiitg  MuLTiPLicmr  of  Suits. 

A  contract  by  a  lessee  railroad  company  to  run  its  trains  over  the 
tracks  and  use  terminal  facilities  of  the  lessor  during  the  term  of  a  lease 
for  909  years  and  to  pay  rental  on  a  wheelage  basis,  If  clearly  established 
and  valid,  is  specifically  enforceable  in  equity  on  the  ground  of  the 
avoidance  of  a  multiplicity  of  suits,  which  would  be  vexatious  and  ex- 
pensive and  In  which  the  relief  obtainable  would  be  Inadequate. 

2.  Railboads — Lease  of  Terminal  FAonjnES — Enforcement  bt  Co-tenants. 
A  series  of  leases  and  agreements  in  renewal  between  a  terminal  rail- 
road company  and  its  constituent  companies  as  tenants,  providing  for 
the  use  by  them  of  the  tracks  and  facilities  of  the  lessor  and  the  payment 
of  rentals  on  a  wheelage  basis,  construed,  and  l^ld  not  to  contain  any 
covenant  on  the  part  of  one  tenant  to  use  such  facilities  which  could  be 
enforced  by  the  others  in  their  own  right 

5.  Same — Covenant  to  Use. 

Such  contracts  also  held  to  contain  no  covenant,  express  or  implied, 
binding  a  lessee  in  favor  of  the  lessor  to  use  the  tracks  and  facilities 
during  the  term,  but  merely  to  grant  the  right  to  such  use  to  the  extent 
desired  upon  the  terms  stated. 
4.  Contracts — Merger  of  Prior  Aoreembnts. 

In  the  absence  of  allegation  of  fraud  or  mistake,  a  lease  Is  presumed 
to  express  the  deliberate  contract  of  the  parties,  although  it  differs  in 
terms  from  a  prior  contract,  pursuant  to  which  It  was  executed.  In  such 
case  the  prior  agreement  is  merged,  and  the  rights  of  the  parties  are 
governed  by  the  new  contract 

[Ed.  Note.— For  cases  in  point,  see  vol.  95,  Cent  Dig.  Contracts,  H  1129, 
1130.] 

6.  Equrrr — Issues — ^Absence  of  NfeCESSART  Parties. 

A  defendant  cannot  be  required  to  litigate  questions  which  directly 
involve  issues  with  third  persons  not  before  the  court,  and  which  can- 
not be  adjudicated  in  their  absence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

The  appellants,  the  Grand  Trunk  Western  Railway  Company  (styled  for 
brevity  the  "Grand  Trunk  Company"),  Chicago  ft  Erie  Railroad  Company 
(styled  for  brevity  the  "Erie  Company"),  Chicago,  Indianapolis  &  Louisville 
Railway  Company  (styled  for  brevity  the  "MonOn  Coihpany"),  and  the 
Wabash  Railroad  Company  (styled  for  brevity  the  "Wabash  Company"), 
brought  suit  against  the  Chicago  &  Eastern  Illinois  Railroad  Company,  the 
appellee  (styled  for  brevity  the  "Eastern  Illinois  Company"),  to  restrain 
the  latter  from  diverting  its  passenger  business  at  Chicago  from  the  Dear- 
bom  Street  Station  of  the  Chicago  &  Western  Indiana  Railroad  Company 
(styled  for  brevity  the  "Western  Indiana  Company")  to  the  terminals  at  La 
Salle  Street  Station  of  the  Chicago,  Rock  Island  &  Padflc  Railway  Com- 
pany. Prior  to  May,  1879,  the  Eastern  Illinois  Company  owned  and  operated 
a  line  of  railway  from  Danville  northward  to  Dolton,  111.,  then  13  miles  south 
of  the  city  limits  of  the  city  of  Chicago,  reaching  the  city  over  the  lines  of 
the  Cincinnati,  Pittsburg  &  St  Louis  Railroad  Company  from  Dolton  to  the 
terminus  of  the  latter  company  on  the  West  Side  of  the  dty.  In  May,  1879, 
the  Eastern  Illinois  Company,  desiring  terminal  facilities  on  the  South  Side 
of  the  city,  entered  into  contract  with  one  J.  B.  Brown,  dated  May  6,  1879, 
which  provided  for  the  organization  by  Brown  of  the  Western  Indiana  Com- 
pany for  the  purpose  of  securing  to  the  Eastern  Illinois  Company  "an  inde- 
pendent and  perpetual  railway  entrance  into  the  dty  of  (^hicago."     The 
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company  so  to  be  created  was  to  constrnct  a  line  of  railway  connecting  at 
Dolton  with  the  northern  terminus  of  the  railway  of  the  Eastern  Illinois 
Company,  and  to  extend  Into  the  city  of  Chicago,  the  passenger  terminus 
to  be  on  the  South  Side,  and  as  far  north  as  Sixteenth  street,  which  line, 
when  constructed,  the  Eastern  Illinois  by  express  covenants  agreed  to  enter 
Into  possession  of  and  use,  maintain,  and  operate  for  the  full  term  of  999 
years.  By  this  contract  it  was  contemplated  that  the  Eastern  Illinois  would 
assume  all  obligations  of  the  Western  Indiana  Company;  that  It  would 
conduct  and  develop  the  local  passenger  and  freight  business  of  the  road  to 
its  fullest  extent,  and  would  pay  $3,000  per  annum  on  account  of  taxes  on  the 
main  line  of  the  road  during  the  full  term.  The  Western  Indiana  was  to 
have  the  right  to  admit  other  companies  to  the  use  of  the  property,  subject, 
however,  to  the  right  granted  to  the  Eastern  Illinois  Company  to  conduct  the 
entire  lo<*al  business,  the  subsequent  tenants  to  have  the  right  of  passage  for 
their  through  trains  only.  After  the  admission  of  other  tenants,  the 
expenses  Incurred  by  the  Eastern  Illinois  Company  in  maintaining  and 
operating  the  road  were  to  be  shared  by  the  subsequent  tenants  upon  a 
wheelage  basis.  The  Eastern  Illinois  Company  agreed  to  guaranty  the 
payment  of  $800,000  of  bonds  to  be  issued  by  the  Western  Indiana  Company, 
and  to  provide  by  proper  lease  for  the  payment  of  the  Interest  and,  by  means 
of  a  sinking  fund,  of  the  principal  of  such  bonds  at  maturity ;  and  after  the 
payment  of  such  bonds  the  Eastern  Illinois  Company  should  be  absolved  from 
the  payment  of  rentals,  except  for  the  repair,  renewal,  maintenance,  and 
payment  of  taxes  and  assessments.  Thte  contract  further  provided  that,  upon 
the  coming  into  existence  of  the  proposed  new  corporation,  the  Western  In- 
diana Company  should  enter  Into  proper  written  agreement  with  the  Eastern 
Illinois  Company  covering  all  the  points  8i)eclfled  In  the  contract.  In  July, 
1879,  the  Western  Indiana  Company  was  organized,  Brown  becoming  its 
president,  the  contract  above  stated  being  assigned  to  It  by  Brown,  and  the 
company  agreed  to  keep  and  perform  the  covenants  of  Brown.  This  com- 
pany was  Incorporated  to  build  a  terminal  system,  and  was  authorized  to 
construct  a  line  of  railway  from  the  Indiana  state  line  and  from  Dolton  Into 
the  city  of  Chicago,  and  there  to  provide  terminal  facilities  for  as  many 
railroads  as  might  become  its  lessees. 

On  October  24,  1879,  the  Western  Indiana  and  the  Eastern  Illinois  Com- 
panies entered  into  an  agreement  denominated  in  the  record  as  the  "original 
lease,"  In  which  the  agreement  Is  spoken  of  as  a  lease,  and  the  parties  as 
lessor  and  lessee,  respectively.  The  document  Is  voluminous,  and  the  recitals 
and  covenants  are  many.  It  recites  that  proper  terminal  facilities  In  the 
city  of  Chicago  are  necessary  for  the  proper  management  of  the  business  of 
the  Eastern  Illinois  Company,  that  those  in  course  of  construction  by  the 
Western  Indiana  Company  are  adequate  for  the  use  contemplated:  and  then 
the  Western  Indiana  Company :  "In  consideration  of  the  premises  and  of  the 
rents  reserved,  and  the  covenants  and  agreements  on  the  part  of  the  party 
of  the  second  part  [the  Eastern  Illinois  Company],  to  be  by  the  said  par- 
ty of  the  second  part  kept  and  performed  as  hereinafter  mentioned,  has 
granted,  demised,  and  leased,  and  by  these  presents  does  grant,  demise  and 
lease  unto  the  said  party  of  the  second  part  the  right  and  privilege  of  us- 
ing and  running  locomotives,  cars,  and  other  rolling  stock  of  the  said 
party  of  the  second  part  over  and  upon  the  main  track  or  tracks  of  the 
railroad  of  the  party  of  the  first  part  [meaning  only  the  direct  main  track 
or  tracks  between  Dolton  and  the  terminus  in  Chicago]  from  its  Junction 
with  the  road  of  the  party  of  the  second  part,  at  or  near  Dolton,  in  the 
county  of  Cook,  state  of  Illinois,  to  the  passenger  depot  of  the  said  party 
of  the  first  part  In  the  city  of  Chicago,  when  constructed,  and  to  the  freight 
buildings,  engine  houses,  repair  shops,  switchyards,  and  dock  property,  the 
use  of  which  Is  vested  In  the  party  of  the  second  part,  and  which  are  more 
particularly  hereinafter  described,  as  well  as  the  right  to  use  all  switches 
and  turnouts  appertaining  to  the  said  track  or  tracks  tor  all  purposes  of 
the  traffic  of  the  said  party  of  the  second  part ;  also  the  right  and  privilege  of 
usin^  for  the  purposes  of  such  trafl^c  the  passenger  depot  and  Its  appendages 
of  the  said  party  of  the  first  part,  in  the  city  of  Chicago,  when  constructed: 
and  also  the  exclusive  right  and  privilege  of  using  for  the  purpose  of  such 
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traffic,  tbe  freight  buildings,  engine  houses,  repair  shops,  switchyard,  and 
dock  property,"  a  particular  description  of  which  follows,  "and  together  with 
all  the  franchises,  rights,  and  priyileges  of  the  said  party  of  the  first  part 
thereto  belonging,  or  in  any  wise  appertaining,  only  to  the  extent,  however, 
that  may  be  necessary  and  sufficient  to  enable  the  party  of  the  second  part  to 
use  and  enjoy  the  rights  and  privileges  hereby  intended  to  be  granted,  de- 
mised, and  leased:  Provided  always,  and  it  is  hereby  expressly  understood 
and  agreed,  that  the  right  and  privilege  of  using  the  track,  the  passenger 
depot,  and  the  other  property  and  premises  *  *  *  hereby  granted,  de- 
mised, and  leased  •  •  •  shall  be  exercised  in  common  with  the  Western 
Indiana  Company  and  such  other  company  or  companies  as  may  from  time 
to  time  obtain  the  grant  of  similar  rights,  privileges,  and  use  of  the  same." 
The  habendum  clause  Is  for  the  use  of  the  freight  buildings,  engine  housef», 
repair  shops,  switchyard,  and  dock  property  exclusively,  and  the  use  of  the 
track,  passenger  depot,  and  other  premises  in  common  with  the  Western 
Indiana  and  such  other  companies  as  may  thereafter  obtain  leases  therefor, 
and  right  to  use  the  same  for  the  full  term  of  d99  years  from  the  30th  day 
of  October,  1879;  the  Eastern  Illinois  Company  yielding  and  paying  yearly, 
and  every  year  during  the  said  term,  the  yearly  rental  thereinafter  specified, 
and  keeping  and  performing  the  covenants.  Then  follow  certain  express 
covenants  upon  the  part  of  the  Eastern  Illinois  Company  as  follows:  (1)  To 
pay  $5  annually  on  January  1st  during  the  entire  time  mentioned.  (2)  To  pay 
ail  taxes,  assessments,  liens  and  water  rents,  whether  state,  municipal,  or 
other,  lawfully  imposed  "upon  this  lease  and  upon  the  freight  buildings, 
engine  houses,  repair  shops,  switchyard,  dock  and  other  property,"  the  exclu- 
sive use  of  which  is  vested  in  the  Eastern  Illinois  Company,  and  upon  the 
franchises,  earnings,  traffic,  and  business  of  the  premises  demised,  or  in  any 
way  derived  therefrom.  (3)  To  pay  yearly  and  In  every  year  during  the 
term  the  sum  of  $3,000  on  account  of  taxes  and  assessments  imposed  upon 
the  main  line  of  the  road  from  Dolton  into  the  city  of  Chicago,  and,  in  the 
event  of  extension  of  the  road  beyond  Fourteenth  street,  to  pay  such  ad- 
ditional sum  as  would  be  its  proper  and  just  share  of  the  additional  taxes 
and  assessments,  according  to  the  proportion  of  its  wheelage  per  mile  over, 
the  main  line.  (4)  To  pay  by  way  of  further  rental  the  sum  of  $4,000 
monthly,  until  the  sum  of  $800,000  shall  have  been  paid,  such  payments  to 
commence  upon  possession  being  taken  by  the  Eastern  Illinois  Company;  but 
the  monthly  rental  shall  be  diminished  pro  tanto  as  the  capitalized  rental, 
$800,000,  Is  reduced  by  operation  of  the  sinking  fund  thereinafter  provided. 
(5)  The  Eastern  Illinois  Company  to  pay  upon  the  first  of  each  month  during 
the  term  commencing  July  1,  1884,  such  a  sum  of  money  as,  together  with  the 
monthly  rental  of  $4,000  provided  for,  will,  within  35  years  from  January  1, 
1885,  pay  6  per  cent  per  annum  upon  the  capitalized  rental  of  $800,000  be- 
fore it  shall  be  reduced  by  the  operation  of  the  sinking  fund  on  the  1st  day 
of  January,  1885,  and  after  that  time  6  per  cent  per  annum  upon  the  amount 
of  the  ca(>italized  rental  as  reduced;  and  also  so  much  by  way  of  sinking 
fund  as  will  pay  off  and  extinguish  the  principal  of  said  capitalized  rental 
of  $800,000  within  35  years  from  January  1,  1885. 

The  instrument  recites  that  the  Western  Indiana  Company  had  executed  a 
mortgage  dated  July  1,  1879,  to  Anthony  J.  Thomas,  as  trustee,  to  secure  the 
payment  of  bonds  to  the  amount  of  $1,<300,000,  that  the  Eastern  Illinois  Com- 
pany had  guarantied  the  payment  of  series  A  of  said  bonds,  amounting  to 
$800,000;  and  it  was  understood  that  the  rental  of  $4,000  per  month  should 
be  used  and  applied  for  the  payment  of  interest  upon  the  bonds  so  guarantied, 
and  the  sinking  fund  should  be  applied  to  the  payment  of  such  bonds;  and 
that  the  rental  and  the  sinking  fund  should  be  paid  by  the  Eastern  Illinois 
Company  to  the  trustee  in  the  mortgage,  and  should  be  applied  to  the  payment 
of  the  interest  upon  the  bonds,  and  to  the  extinguishment  and  cancellation 
of  the  bonds  so  guarantied.  Like  provisions  are  contained  in  the  instrument 
for  further  payments  in  case  of  the  construction  of  the  road  beyond  Four- 
teenth street  to  Van  Buren  street,  with  respect  to  which  the  Eastern  Illinois 
Company  should  have  the  same  rights  and  use  as  provided  with  reference  to 
the  other  part  of  the  line.  It  recites  that  the  Western  Indiana  Company 
contemplated  making  a  new  mortgage  for  $4,000,000»  and  that  the  prior  mort- 
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gage  and  bonds  to  Thomas  should  be  satisfied  and  canceled,  and  bonds  to  the 
amount  of  $800,000  under  the  proposed  new  mortgage  should  be  substituted, 
and  applies  the  stipulations  of  the  agreement  with  like  force  and  effect  to  the 
new  mortgage.  There  is  a  further  provision  that,  as  the  Eastern  Illinois 
Company  should  during  the  term  conduct  the  entire  local  business  between 
Dolton  and  the  city  of  Chicago,  and  other  companies,  to  whom  leases  may  be 
made,  and  with  whom  operating  and  traffic  arrangements  may  be  entered  into 
by  the  Western  Indiana  Company,  should  have  passage  over  the  line  for  through 
trains  only,  it  was  agreed  that  the  Eastern  Illinois  Company  should  be 
entitled  to  conduct,  and  will  conduct,  the  entire  local  business  between 
Dolton  and  the  terminus  in  Chicago  in  such  manner  that  the  business  shall 
bo  fully  developed  and  preserved,  an<|  that  the  public  shall  be  afforded  aU 
practical  facilities  and  conveniences,  and  that  the  Eastern  Illinois  Company 
shall  and  will,  at  its  own  expense,  "exercise  the  rights  and  privileges  hereby 
granted  as  fully  as  the  party  of  the  first  part,  as  the  owner  thereof  or  other- 
wise, is  now,  or  may  be  by  law  required  to  do,  and  at  the  same  time  in  such 
manner  as  not  to  interfere  with  or  obstruct  the  full  and  free  use  of  tlie 
main  track  or  tracks,  passenger  depot,  sidings,  turnouts,  and  the  other  prop- 
erty which  may  from  time  to  time  be  used  by  it  in  common  with  the  party 
of  the  first  part  and  other  companies,  or  the  traffic  and  business  of  the  party 
of  the  first  part  and  said  other  companies  over  the  same,  and  shall  and  will 
keep  up,  maintain,  and  operate  the  stations,  freight  buildings,  engine  houses, 
repair  shops,  switchyards,  dock  and  other  property  used  by  it  exclusively  in 
thorough  repair,  working  order  and  condition,  using  the  best  and  most  suit* 
able  materials  for  renewals  of  the  same,  as  renewals  shall  from  time  to  time 
become  necessary,  so  as  to  be  suitable  at  all  times  for  the  transaction  of  the 
traffic  and  business  aforesaid'* ;  that  the  Eastern  Illinois  Company  should 
perform  all  the  duties  by  the  laws  of  the  state  or  ordinances  of  towns  and 
cities  which  should  be  now  or  hereafter  required  in  regard  to  the  rights, 
privileges,  and  premises  granted,  and  should  pay  to  the  Western  Indiana 
Company  its  proportion  of  the  expenses  incurred  or  paid  by  it  in  maintain- 
ing and  keeping  in  thorough  repair  and  working  condition  the  main  track  or 
tracks,  passenger  depot,  terminal  facilities,  and  other  property,  the  common 
use  of  which  has  by  agreement  been  reserved,  and  in  sui>ervisiug  the  use  and 
managing  the  same,  and  other  proper  Joint  expenses  and  charges  arising  from 
the  tracks,  depot,  terminal  facilities,  and  other  property  used  in  common, 
and  the  traffic  over  the  same,  such  proportion  to  be  determined  by  the  wheel- 
age  of  the  Eastern  Illinois  Company  and  of  the  other  companies  over  the 
part  of  the  line  so  used  in  common.  It  was  mutually  covenanted  that  the 
Western  Indiana  Company  should  have  the  general  control,  management,  and 
supervision  of  the  main  line,  passenger  depot,  grounds,  and  other  property 
which  may  be  used  by  the  Eastern  Illinois  Company  in  conjunction  with 
others,  and  the  sole  control  and  direction  of  the  management,  use,  location, 
improvement,  and  repair  of  the  same,  the  appointment  and  supervision  of  all 
officers,  agents,  and  employes  necessary  for  such  purpose,  and  to  establish 
and  enforce  such  reasonable  rules  and  regulations  as  may  be  necessary; 
and  the  Eastern  Illinois  Company  should  have  the  exclusive  right  to  manage, 
maintain,  and  keep  in  order,  at  its  own  cost  and  expense,  such 
portion  of  the  main  track  as  it  may  use  exclusively  of  otjiers,  and,  so  soon 
as  any  such  portion  of  the  track  should  come  into  the  use  of  another  com- 
pany in  conjunction  with  the  Eastern  Illinois  Company,  that  portion  of  the 
track  should  immediately  fall  into  the  management  of  and  be  maintained  and 
kept  in  order  by  the  Western  Indiana  Company.  The  Eastern  Illinois  Com- 
pany also  agreed  to  keep  the  buildings  upon  the  premises  occupied  by  it 
exclusively  fully  insured  against  loss  by  fire,  loss,  if  any,  payable  to  the 
Western  Indiana  Company,  and  to  pay  a  proportional  part  of  the  premiums 
for  insurance  upon  the  property  used  in  common,  said  proportion  to  be 
determined  by  the  wheelage  of  each  company  using  the  same;  the  proceeds 
of  such  insurance  in  case  of  loss  to  be  applied  to  the  repair,  rebuilding,  and 
restoration  of  the  property  destroyed.  There  are  the  usual  covenants  to  be 
found  in  a  lease  with  respect  to  the  surrender  of  the  property  demised  at  the 
expiration  of  the  term,  and  the  usual  provisions  for  default  in  respect  of  XhB 
covenants  of  the  lease. 
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On  October  25,  1879,  the  Western  Indiana  Company  executed  to  the  Wabash 
Company  an  agreement  or  lease  of  a  portion  of  Its  main  line  from  Its  junc- 
tion with  the  Western  Indlauc^  near  Seventy-Fifth  street  On  July  1,  1880, 
it  executed  to  the  Grand  Trunk  Road  a  similar  agreement  or  lease  of  that 
portion  of  Its  line  north  of  the  junction  with  the  Grand  Trunk,  near  Forty- 
Ninth  street  On  November  1,  1880,  the  Western  Indiana  Company  executed  a 
similar  agreement  or  lease  with  the  Erie  Company  from  the  junction  of  its 
road  with  the  line  of  that  company,  near  Hammond,  Ind.  On  December  1, 
1881,  it  executed  to  the  Monon  Company  a  similar  agreement  or  lease  of  a 
portion  of  its  main  line  from  the  state  line.  All  these  agreements  or  leases 
covered  the  line  of  railway  from  the  point  of  junction  to  the  passenger 
station,  when  constructed.  The  rights  granted  to  the  Wabash  Company 
were  made  subject  to  the  exclusive  right  of  the  Eastern  Illinois  Company 
to  conduct  local  business.  The  Wabash  Company  was  to  pay  its  wheelage 
proportion  of  the  maintenance  and  operation  expenses  of  the  Western  Indi- 
ana Company,  and  its  wheelage  proportion  of  the  taxes  upon  the  common 
property.  The  provisions  as  to  local  business  and  payment  of  taxes  were  the  only 
provisions  in  which  the  lease  differed  from  the  "ori^nal  lease"  with  Eastern  Il- 
linois. The  leases  to  the  other  roads  were  similar  to  that  to  the  Wabash  Company. 
The  amount  of  rental  differed  to  some  extent  in  each,  and  the  exclusive  freight 
facilities  also  differed,  but  in  all  other  respects  the  leases  were  in  exactly 
the  same  terms  as  the  lease  to  the  Wabash  .Company.  In  none  of  these 
leases  or  agreements,  except  that  of  the  Eastern  Illinois  Company,  is  any 
obligation  assumed  to  conduct  local  business  between  Dearborn  Station  and 
Dolton.  • 

The  Western  Indiana  Railway  was  completed  to  Twenty-Second  street  In 
the  spring  of  1880,  and  in  April  of  that  year  the  Eastern  Illinois  entered  into 
possession  under  its  agreement.  Later  In  that  year  the  road  was  extended  to 
Fourteenth  street  and  in  1882  to  Dearborn  Station  at  Polk  street  The 
freight  terminals,  the  use  of  which  was  granted  to  the  Eastern  Illinois,  were 
located  between  Thirty-First  and  Thirty-Fifth  streets,  and  between  Four- 
teenth and  Fifteenth  streets;  the  former  being  the  outer  yard  and  round- 
house, and  the  latter,  the  freight  depot  and  team  tracks.  Commencing  in 
April,  1880,  and  for  several  years  tliereafter,  all  freight  trains  of  the  Eastern 
Illinois  Company  used  the  Western  Indiana  tracks  from  Dolton  to  the  yards 
at  Thirty-First  street  or  Fourteenth  street  and  all  passenger  trains  ran  to 
the  northern  passenger  terminus,  which  was  moved  successively  from 
Twenty-Second  to  Fourteenth  street,  and  in  1882  to  Dearborn  Station  at 
Polk  street.  On  December  1,  1880,  a  second  and  supplemental  agreement 
or  lease  was  executed  between  the  Western  Indiana  and  the  Eastern  Il- 
linois Companies,  granting  to  the  latter  the  use  of  additional  exclusive 
property  and  of  additional  common  property  to  a  station  to  be  constructed 
to  the  south  of  the  south  line  of  Twelfth  street  It  recites  that  it  is  the  Inten- 
tion that  the  additional  rights  and  franchises  granted  should  be  used  and  held 
In  the  same  manner,  affected  by  the  same  recitals,  subject  to  the  rights,  lia- 
bilities, and  conditions  as  to  each  party  as  are  contained  in  the  original 
lease,  except  as  to  the  commencement,  amount  of  rentals  and  payments,  and 
the  basis  of  calculating  taxes  on  main  passenger  tracks.  As  to  the  latter, 
the  Eastern  Illinois  Company,  in  the  manner  provided  in  the  original  lease, 
agreed  to  pay  its  share  upon  the  proposed  extension  of  line  In  the  proportion 
that  its  passenger  wheelage  over  that  part  of  the  main  line  used  jointly  with 
other  companies  should  bear  to  the  total  passenger  wheelage  over  the  same. 

In  1882  additional  funds  were  found  to  be  necessary  to  complete  the  rail- 
road. The  original  mortgage  of  $1,600,000  was  canceled.  A  new  mortgage, 
called  the  "first  mortgage,"  was  executed,  amounting  to  $4,000,000,  and  still 
another  mortgage,  called  the  "general  mortgage,"  dated  January  1,  1882,  was 
issued,  amounting  to  $10,000,000 ;  and  it  was  contemplated  to  issue  a  further 
mortgage  to  secure  bonds  to  be  issued  to  retire  all  outstanding  bonds.  New 
several  leases  were  executed  between  the  Western  Indiana  Company  and  its 
several  lessees,  each  of  which  Is  dated  November  1,  1882.  The  one  with  the 
Eastern  Illinois  Company  recites  the  two  prior  leases,  the  proposed  construc- 
tion of  a  larger  and  more  convenient  passenger  station,  and  the  inability  of 
the  Western  Indiana  to  furnish  station  accommodations  for  passenger  busi- 
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ness,  as  required  by  the  terms  of  the  otigiDal  Idaae,  nnleM  It  should  be  paiiV 
additional  rental.  It  then  grants.  In  addition  to  the  premises  and  uses  al- 
ready granted,  the  right  and  privilege  of  using  the  passenger  station,  railway 
tracks,  and  appendages  thereafter  to  be  constructed,  etc.  The  covenants  of 
the  lessor  and  lessee  in  the  original  leases  are  repeated  In  this  third  lease, 
changed  only  as  to  the  amounts  and  times  of  the  rental  and  sinking  fund 
payments  to  secure  the  additional  issue  of  bonds.  The  covenants  In  the  orig- 
inal lease  to  pay  the  lessor  the  lessee^s  wheelage  proportion  of  operating 
expenses  Is  amplified  with  respect  to  what  shall  be  considered  operating  ex- 
pense ;  but  the  expenses  are  to  be  paid  In  proportion  to  the  wheelage,  subject 
to  the  $3,000  tax  commutation  agreement  in  the  original  lease.  The  fourteenth 
paragraph  in  each  of  the  leases  to  the  five  tenants  contained  a  new  provision 
as  follows:  "It  Is  further  agreed  between  the  lessor  and  lessee  that  the 
lessee  herein  shall  have  the  right  at  any  time  to  use  and  enjoy  any  part  of 
the  common  lines  and  property  of  the  lessor  as  herein  defined,  not  now  In- 
cluded in  the  lease  of  October  24,  1879,  and  the  supplemental  lease  of  Decem- 
ber 1,  1880,  or  In  this  lease,  for  an  Increase  in  the  rent  to  be  paid  by  such  les- 
see equal  to  such  proportion  of  6  per  cent  upon  the  cost  of  such  lines  and 
property  thus  newly  used  as  the  use  by  the  said  lessee  bears  to  the  use  and 
enjoyment  thereof  by  all  of  the  lessees  using  the  same.  In  case  the  lessor 
shall  be  obliged  to  provide  additional  facilities  by  reason  of  such  additional 
use,  the  lessee  or  lessees  so  availing  themselves  of  the  right  to  such  use  under 
this  clause  shall  pay  by  way  of  additional  rental  not  less  than  six  per  cent, 
upon  the  cost  of  whatever  additional  facilities  the  lessor  is  obliged  to  pro- 
vide by  reason  of  such  additional  use,  and  any  lessee  availing  itself  of  this 
privilege  shall  also  provide  and  pay  such  monthly  sinking  fund  payment  as 
shall  extinguish  the  capital  of  such  additional  rental  within  forty-five  years 
from  the  time  such  lessee  shall  begin  to  make  use  of  such  lines  or  property 
as  provided  for  In  this  article:  but  this  provision  is  subject  to  the  exclusive 
rights  of  the  Chicago  &  Eastern  Illinois  Railroad  Company  to  do  the  local 
business  over  the  main  line  of  the  lessor  as  provided  by  the  lease  to  the 
Chicago  &  Eastern  Illinois  Railroad  Company  under  date  of  October  24, 
1879,  and  it  is  also  understood  and  agreed  that  this  does  not  apply  to  what 
is  known  as  the  *Belt  Division'  of  the  property  of  the  lessor." 

On  November  1,  1882,  an  agreement  was  made  between  the  Western  Indiana 
of  the  one  part  and  the  five  tenant  companies  of  the  other  part,  which  recites 
that  the  five  companies  are  severally  tenants  of  the  Western  Indiana  Com- 
pany under  lease  agreements,  and  that  such  five  companies  have  acquired, 
and  own  in  equal  proportions,  the  entire  capital  stock  of  the  Western  Indiana 
Company,  amounting  to  $5,000,000,  which  they  have  purchased  for  the  pur- 
pose of  securing  control  of  the  railway  and  property  of  the  Western  Indiana 
Company,  in  order  to  prevent  its  passing  into  possession  of  any  other  rail- 
road companies  whose  interests  may  be  hostile  to  the  interests  of  the  parties 
lessees ;  recites  the  organization  of  the  Belt  Railway  Company  with  a  capital 
stock  of  $12,000,000,  of  which  $6,100,000  is  the  property  of  the  five  lessee  com- 
panies in  equal  proportions  of  $1,220,000  each,  and  that  the  Belt  Company 
had  leased  from  the  Western  Indiana  Company  in  perpetuity  its  Belt  Rail- 
road and  elevator ;  recites  the  agreement  that  the  stock  of  both  the  Western 
Indiana  and  the  Belt  Companies  shall  be  issued  in  equal  proportions  to  the 
five  lessees,  and  shall  be  nonnegotiable  by  being  stamped  that  it  la  held  sub- 
ject to  the  right  of  other  stockholders  to  purchase  it,  and  that  each  of  the 
lessees  shall  be  represented  by  one  person  upon  the  board  of  directors  of  each 
of  the  companies,  and  shall  be  authorized  to  fill  any  vacancies  that  occur. 
It  Is  therein  agreed  that  the  working  expenses  of  the  Western  Indiana  shall 
be  paid  by  the  several  lessees  monthly  in  proportion  to  their  wheelage  over 
the  main  line  or  such  part  of  the  main  line  and  property  of  the  Western  Indi- 
ana as  is  not  set  apart  for  the  exclusive  use  of  either ;  that,  as  to  the  Dear- 
born passenger  station  and  tracks  immediately  south,  the  cost  of  mainte- 
nance shall  be  divided  In  proportion  to  the  number  of  passenger  cars  and 
engines  entering  thereon,  but  not  to  affect  the  Eastern  Illinois  tax  commu- 
tation provision  In  its  original  lease.  It  was  further  agreed  that  while  the 
Western  Indiana  should  have  the  general  control  and  management  of  all  the 
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commbn  prooerty,  and  the  employment  and  supervision  of  officers  and  em- 
ployes. Its  acts  and  doings  should  be  such  only  as  the  parties  lessees  should 
unanimously  approve. 

On  August  1,  1890,  a  second  main  track,  between  Dolton  and  Oakdale,  the 
point  of  Junction  of  the  Dolton  and  State  Line  branches,  was  proposed  for 
construction,  and  thereupon  a  further  agreement  was  made  between  the 
Western  Indiana  of  the  first  part,  the  Eastern  Illinois  Company  of  the  second 
part,  the  trustee  of  the  mortgage  of  the  third  part,  and  the  lessee  appellants  of 
the  fourth  part,  providing  for  this  construction  by  the  Western  Indiana;  the 
Eastern  Illinois  covenanting  to  make  rental  and  sinking  fund  payments  suf- 
ficient to  pay  the  Interest  and  principal  of  the  bonds  to  be  Issued  to  meet 
the  costs  of  such  second  main  track  and  Its  appurtenances.  It  Is  expressly 
stated  that  the  prior  leases  were  to  be  In  no  effect  altered,  and  that  the  effect 
of  the  present  Instrument  was  to  give  additional  rentals  and  sinking  fund, 
and  to  demise  additional  property,  as  If  they  had  been  Included  In  the  former 
Instruments,  and  the  property  was  to  be  used  together  with  and  as  part  and 
parcel  of  the  property,  privileges,  rights,  and  fi-anchises  demised  by  the  pre- 
vious leases.  The  lessee  appellants,  the  parties  of  the  fourth  part  to  the 
agreement,  joined  therein  to  evidence  their  assent  to  the  making  of  the  Im- 
provements and  additions  provided  for  by  the  lease,  and  to  the  making  of 
the  lease  thereof  to  the  Eastern  Illinois  Company  and  each  of  the  appellants 
severally,  and  for  Itself  agreed  that,  If  It  shall  exercise  Its  right  of  user  of 
the  track  or  tracks  or  property  of  the  Western  Indiana  Company  lying  be- 
tween Oakdale  and  Dolton,  It  will  pay  for  the  use  an  Increase  of  rental  equal 
to  such  proportion  of  6  per  cent,  upon  the  cost  of  the  line  and  property  so 
newly  used,  as  It  now  exists,  as  the  use  of  such  lease  bears  to  the  use  and 
enjoyment  thereof  by  all  the  lessees  using  the  same. 

On  September  80,  1890,  the  question  having  arisen  between  the  Western  In- 
diana and  one  of  the  lessee  companies  as  to  liability  for  damage  claims  aris- 
ing from  Injuries  at  railway  crossings  by  trains  of  lessee  companies,  where 
the  Western  Indiana  Company  had  neglected  to  properly  protect  the  cross- 
ings by  gates  or  signal  men,  resolutions  were  adopted  by  the  lessee  compa- 
nies that  In  respect  of  all  questions  concerning  the  exclusive  liability  of 
either  tenant  for  damages  In  the  use  made  of  the  property,  by  reason  of  any 
casualty  or  of  any  negligence  of  commission  or  omission  on  the  part  of  the 
Western  Indiana  Company,  the  several  leases  between  the  tenants  and  the 
Western  Indiana  Company  should  be  thereafter  Interpreted  and  understood 
as  constituting  the  Western  Indiana  Company  the  mere  medium  or  agency 
through  which  the  several  tenants,  each  for  Itself,  controls,  operates,  man- 
ages, maintains,  and  repairs  the  railroad  and  other  property;  and  that  the 
officers  and  employ^  of  the  Western  Indiana  Company  shall  be  considered  as 
solely  and  exclusively  the  officers  and  employes  of  the  tenant  for  the  doing  of 
all  acts  which  they  may  have  done,  and  for  the  doing  of  such  acts  as  they 
have  omitted  to  do,  the  doing  or  omission  of  which  have  given  rise  to  such 
damage  or  claim  for  damage;  and  that,  as  between  the  Western  Indiana 
and  each  of  the  tenants,  the  tenant  company  shall  be  exclusively  liable 
for  all  damages,  and  shall  be  considered  as  having  separately  Indemni- 
fied the  Western  Indiana  Company  against  all  claim  for  damages  result- 
ing from  the  use  by  such  tenant,  as  fully  as  If  such  tenant  were  In  the 
sole  and  exclusive  control  of  the  railroad  and  appurtenances,  and  without 
reference  to  the  cause  of  the  casualty  or  the  circumstances  under  which  the 
claim  arose. 

On  December  1,  1890,  another  agreement  or  lease  called  the  fifth  lease,  In 
the  general  form  of  the  earlier  leases,  was  executed  between  the  Western 
Indiana  Company  and  the  Eastern  Illinois  Company,  reciting  the  prior  leases 
and  their  provisions,  and  granting  to  the  Eastern  Illinois  Company  the  ex- 
clusive right  and  privilege  of  using  for  Its  traffic  certain  real  property 
described,  being  a  strip  of  land  and  a  certain  track  connecting  therewith. 
In  connection  with  Its  freight  facilities,  the  property  to  be  used  as  part  and 
parcel  of  the  property,  privileges,  and  rights  demised  by  the  three  prior 
leases. 

On  November  1,  1881,  farther  enlargements  of  the  main  right  of  way  and 
common  property  of  the  Western  Indiana  Company  becoming  necessary  to 
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accommcMlate  the  Increasing  traffic  of  the  tenants,  the  Western  Indiana  Com- 
pany entered  Into  a  further  agreement  with  the  Eastern  Illinois  Company, 
granting  the  right  and  privilege  of  using,  for  the  purposes  of  its  traffic  and 
running  its  locomotives,  cars,  and  other  rolling  stock  thereon,  so  much  Of 
the  enlargements*  additions,  and  Unprovements  which  the  Western  Indiana 
shall  make  upon  its  railroad  as  shall  be  appurtenant  to  or  parcel  of  that 
part  of  the  line  of  railway  which  the  Bastem  Illinois  has  or  shall  have  the 
right  to  use  and  enjoy  under  the  grants  recited.  The  lease  provides  for 
additional  rentals  to  cover  one-fifth  of  the  proposed  Issue  of  2,000,000  of 
bonds.  All  the  covenants  of  the  lessee  are  like  the  covenants  in  the  original 
lease,  and  there  Is  a  proviso  that  the  Instrument  shall  not  affect  or  abridge 
any  of  the  corporate  franchises  or  powers  of  the  Western  Indiana  Company 
to  use  and  operate  the  railway  in  its  own  behalf,  or  to  lease  it  or  make 
tracks  for  use  by  other  railway  companies,  and  to  furnish  facilities  similar 
to  those  granted  to  the  Bastem  Illinois  Company.  Similar  leases  to  each 
of  the  other  four  tenants,  the  appellees,  are  recited  in  the  lease  stated. 

An  agreement  bearing  the  same  date  was  made  between  the  Western 
Indiana  Company  and  the  five  lessee  companies,  providing  in  substance  that 
while,  under  the  five  leases  of  that  date  entered  into,  each  tenant  was  required 
to  pay  additional  rentals  sufficient  to  meet  the  interest,  and  by  way  of  sinking 
fund  the  principal  of  the  $2,000,000  mortgage,  as  interest  on  that  sum,  the 
rental  should  be  equalized  as  between  the  five  tenants  on  the  basis  of  their 
respective  wheelage  uses  of  the  portions  of  the  common  property  upon  which 
the  $2,000,000  was  to  be  expended.  It  also  recites  that  the  five  lessees  are 
the  beneficial  owners  of  equal  parts  of  the  capital  stock  of  the  Western 
Indiana  Company;  that  each  of  them  holds,  under  leases  made  by  that 
company,  the  right  to  use  for  the  purposes  of  its  traffic,  in  common  with  the 
other  lessees,  and  with  the  Western  Indiana  Company  and  other  railroad  com- 
panies to  whom  similar  rights  of  user  have  been  and  may  be  granted,  certain 
portions  of  the  railway  and  property  of  the  Western  Indiana  Company. 

On  July  1,  1002.  it  having  become  necessary  for  the  Western  Indiana  Com- 
pany to  elevate  its  tracks  as  required  by  the  city  of  Chicago,  and  to  raise 
a  large  amount  of  money  for  that  purpose,  the  Western  Indiana  Company 
entered  into  an  agreement  with  its  five  tenants,  dated  July  1,  1902,  which 
recites  that  each  of  the  tenant  companies  holds  in  severalty  certain  portions 
of  the  property  of  the  Western  Indiana  Company,  and  also  the  right  to 
use  for  the  purposes  of  its  traffiCvin  common  with  the  Western  Indiana  Com- 
pany, and  with  other  railroad  companies  to  which  the  Western  Indiana 
Company  has  granted  certain  portions  of  the  railroad  and  property  of  that 
company,  which  rights  and  properties  are  reserved  to  said  lessees  by  the 
several  leases  specified  and  hereinbefore  stated.  The  agreement  provided 
for  a  new  issue  of  bonds,  under  a  consolidated  mortgage,  to  an  amount  not 
exceeding  $50,000,000,  which  should  take  up  outstanding  bonds  and  repay 
to  the  several  tenants  their  respective  payments  into  the  sinking  fund  under 
prior  mortgages  for  the  cancellation  of  the  principal  of  prior  bonds,  and  pro- 
vide funds  for  the  improvements  contemplated  and  such  as  should  become 
necessary.  The  agreement  confirmed  the  existing  rights  of  user  held  by  the 
respective  tenants,  provided  for  the  equalization  of  such  rights  by  two  new 
provisions — ^the  one  canceling  the  Eastern  Illinois'  exclusive  right  to  the 
local  freight  and  passenger  traffic  on  the  Western  Indiana  line  between 
Dolton  and  Chicago;  the  other,  canceling  the  provision  of  the  inter-tenant 
agreement  of  November  1,  1891,  which  redlvided  certain  r^itals  for  interest 
on  the  basis  of  the  wheelage  use  of  the  portions  of  the  line  improved  by 
expenditure  of  the  $2,000,000  thereby  provided.  It  also  canceled  the  Eastern 
Illinois  Company's  special  privilege  and  exemption  under  its  $3,000  com- 
mutation clause  in  its  original  lease,  and  provided  that  thereafter  each  of  the 
lessees  should  have  equal  right  to  use  of  the  common  property  of  the  lessor 
upon  like  terms  and  conditions.  It  provided  that  the  Western  Indiana  Com- 
pany, the  lessor,  should  pay  the  Eastern  Illinois  Company  $551,246.50  as 
compensation  for  the  release  of  the  special  tax  commutation  privilege,  and 
for  the  release  of  its  exclusive  right  to  conduct  the  entire  local  business 
between  Dolton  and  Chicago,  and  should  pay  the  Grand  Trunk  Company,  as 
compensation  for  its  release  of  its  pecuniary  benefits  under  the  agreement  of 
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November  1,  1881,  $20,666.85  per  annum  from  that  date  until  it  shall  use 
for  Its  traffic  the  railroad  of  the  lessor  sonth  of  Forty-Ninth  street  It 
granted,  demised,  and  leased  unto  each  of  the  lessees,  in  addition  to  the 
rights*  privileges,  property,  and  franchises  already  granted  and  leased  to 
said  lessees,  respectively,  the  equal  right  and  privilege  of  using,  for  the 
purpose  of  its  traffic  all  and  singular  the  railroad,  railway  tracks,  stations, 
and  appendages,  and  terminal  facilities  of  the  lessor  of  which  a  common 
use  had  been  granted  und^r  any  of  the  leases,  meaning  thereby  the  direct 
main  track  or  tracks  between  the  two  south  termini — ^the  one  at  the  state 
line  near  Hammond,  and  the  other  at  Dolton — and  the  northern  terminus 
at  the  city  of  Chicago  at  the  intersection  of  Polk  and  Dearborn  streets,  com- 
prising what  Is  known  as  the  **common  property"  of  the  lessor,  but  with 
the  limitation  that  the  rights  and  privileges  granted  should  be  exercised  in 
common  with  the  lessor  and  with  each  of  the  other  lessees,  and  with  such 
other  company  or  companies  as  have  obtained  or  may  hereafter  obtain  a 
grant  or  lease  of  similar  or  other  rights,  and  reserved  to  the  lessor  the  right 
to  use  and  operate  the  railroad  on  its  own  behalf,  and  to  grant  terminal 
facilities,  similar  to  those  granted,  to  one  or  more  companies.  The  grant 
was  for  the  full  term  of  999  years  from  the  Ist  of  July,  1902,  and  the  rental 
reserved  was:  First,  each  lessee  to  pay  $5  per  annum  rental  during  such 
term ;  second,  to  pay  monthly  to  the  trustee  of  the  mortgage  during  the  first 
60  years  of  the  term,  and  by  way  of  additional  rental  to  that  reserved  by  the 
existing  leases,  a  sum  of  money  equal  to  one-half  of  one-twelfth  of  the  an- 
nual interest  of  all  outstanding  bonds  Issued  under  the  consolidated  mort- 
gage ;  third,  each  lessee  to  pay  for  the  exclusive  use  of  such  portions  of  the 
property  held  by  such  lessee  in  severalty,  in  addition  to  the  rentals  re- 
served by  the  then  existing  leases,  a  sum  of  money  equal  to  one-twelfth  of 
the  annual  Interest  on  bonds  issued  from  time  to  time  under  the  con- 
solidated mortgage  and  used  for  certain  purposes  specified,  to  wit,  improve- 
ments and  enlargements,  refunding  bonds,  and  the  repayment  of  the  sinking 
fund;  fourth,  at  the  end  of  60  years,  and  at  the  maturity  of  the  bonds, 
each  lessee  should  pay  one-fifth  of  the  principal  of  the  bonds  for  the  purpose 
specified.  The  thirty-second  paragraph  of  the  lease  is  as  follows:  "That 
whenever  any  lessee,  party  of  the  second  part,  shall  surrender  for  cancellation 
to  the  trustee  under  said  consolidated  mortgage  an  amount  of  bonds  secured 
thereby  equal  at  their  par  value  to  the  total  original  cost  aforesaid  of  such 
lessee's  exclusive  property,  such  lessee  shall  be  entitled  to  receive  a  quit- 
claim deed  of  its  said  exclusive  property  from  the  Western  Indiana  Com- 
pany, and  a  release  thereof  from  the  lien  of  said  consolidated  mortgage,  but 
such  deed  shall  expressly  provide,  and  said  conveyance  shall  be  upon  the 
condition,  that  said  property  shall  not  be  leased,  sold,  aliened,  nor  conveyed 
by  such  lessee,  until  it  shall  have  given  written  notice  to  the  lessor  of  its 
puri)ose  to  lease,  sell,  convey,  or  alien  the  same;  and  that  thereupon  the  les- 
sor and,  after  it.  each  of  the  other  said  lessees,  shall  have  the  option  of  buy- 
ing said  exclusive  property  at  its  original  cost  and  four  per  cent.  Interest 
from  the  date  of  such  deed  from  the  lessor  to  such  lessee,  or  of  leasing  the 
same  at  an  annual  rental  of  not  to  exceed  four  per  cent,  on  such  original 
cost  plus  four  per  cent  interest  thereon  from  the  date  of  such  deed;  and 
that  If  the  lessor  shall  fail  to  exercise  such  option  within  sixty  (60)  days  af- 
ter the  receipt  of  such  written  notice,  and  none  of  the  said  lessees  shall  exer- 
cise its  option  within  twenty  days  after  the  expiration  of  said  sixty  days, 
such  lessee  shall  thereupon  have  the  right  to  lease,  sell,  convey,  or  alien  the 
said  property  free  and  clear  from  all  liens  or  claims  of  any  nature  on  the 
part  of  the  Western  Indiana  Company."  The  thirty-third  paragraph  of  the 
lease  is  as  follows:  "That  after  the  date  hereof  the  lessor  shall  exclusively 
manage,  operate,  and  maintain  every  portion  of  the  common  property;  and 
the  entire  cost  of  the  management,  operation,  maintenance,  repair,  and  re- 
newal of,  and  of  all  taxes,  liens,  water  rents,  and  assessments  on,  said  rail- 
road, buildings,  and  facilities,  the  common  use  of  which  is  reserved  to  the 
parties  hereto,  and  the  entire  cost  of  the  management  operation,  mainte- 
nance, repair,  and  renewal  of,  and  all  taxes,  liens,  water  rents,  and  assess- 
ments on,  all  enlargements  and  improvements  thereof,  and  additions  thereto, 
and  on,  and  to  any  other  railroad  hereafter  acquired  by  the  lessor  for  the 
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common  use  of  the  parties  hereto,  shall  be  borne  by  said  lessees  In  the  pro- 
portion of  their  several  wheelage  uses  of  the  various  portions  of  said  railroad 
to  the  total  wheelage  use  tbenaof :  and,  for  the  purpose  of  distributing  such 
cost,  the  lessor  shall  divide,  by  lines  across  and  at  right  angles  with  its  right 
of  way,  its  said  railroad  and  property,  including  all  appurtenances,  Into  such 
sections  as  shall  be  necessary  in  order  to  equally  distribute  such  cost  of  the 
management,  operation,  maintenance,  repair,  and  renewal  of,  and  all  taxes, 
liens,  water  rents,  and  assessments  on,  said  several  sections  among  the  par- 
ties of  the  second  part  in  proportion  to  their  respective  wheelage  uses  of 
such  sections;  and  it  may,  from  time  to  time,  change  such  sectional  divisions 
the  better  to  subserve  the  purpose  and  intent  aforesaid."  The  fourteenth 
paragraph  states  that  the  lessees  have  severally  covenanted  and  agreed^  each  . 
for  itself,  to  and  with  the  lessor,  and  to  and  with  the  trustee — ^the  covenants 
of  the  leases  being  sev^al  and  not  joint — as  stated  in  the  document. 

Under  date  of  July  1,  1908,  the  Western  Indiana  Company  granted  to  the 
Eastern  Illinois  Company  the  exclusive  use  of  certain  acquired  additional 
freight  facilities,  upon  the  covenant  of  the  latter  company  to  pay  the  inter- 
est and  principal  of  the  bonds  under  the  consolidated  mortgage  for  the  pur- 
chase of  the  premises.  The  former  leases  are  referred  to,  and  the  cove- 
nants in  the  former  leases  are  extended  to  the  property  granted,  the  demised 
property  to  be  used  as  part  and  parcel  of  the  property  theretofore 
demised.  This  property  had  not  been  owned  by  the  Western  Indiana 
Company  prior  to  the  date  of  the  lease.  '  The  title  to  it  was  held 
by  a  trustee  for  the  benefit  of  the  Eastern  Illinois  Company,  and  it  had  been 
used  by  the  latter  company  for  many  years  as  a  part  of  its  exclusive  freight 
yards.  The  change  in  the  title  is  said  to  have  been  made  to  enable  the  East- 
ern Illinois  Company  to  convert  its  ownership  held  by,  the  trustee  into  a 
lease-hold,  so  that  it  might  receive  the  cash  value  thereof,  being  the  consid- 
eration paid, by  the  Western  Indiana  Company,  as  recited  in  the  lease.  In 
1003  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  which  is  the  own- 
er of  an  undivided  half  of  the  La  Salle  Street  Station,  obtained  control  of  the 
Eastern  Illinois  Company  through  the  ownership  of  the  stock  of  another  com- 
pany which  had  before  that  time  become  the  owner  of  the  stock  of  the  East- 
ern Illinois,  or  of  so  much  of  the  stock  as  to  give  it  control.  The  Eastern  Illi- 
nois Company  then  asserted  ffs  right  to  divert  certain  of  its  passenger  trains 
from  Dearborn  Street  Station  to  the  La  Salle  Street  Station,  and  thereby  re- 
lieve itself  pro  tanto  from  the  expenses  of  management,  supervision,  opera- 
tion, and  maintenance  of  the  Dearborn  Street  Station  and  the  tracks  and  fa- 
cilities appurtenant  thereto.  The  appellants,  the  other  lessee  companies, 
thereupon  filed  this  bill  in  equity  to  enjoin  the  appellee,  the  Eastern  Illinois 
Company,  from  the  threatened  breach  of  its  obligation  to  use  Dearborn 
Street  Station  for  Its  passenger  trafllc  at  Chicago,  alleging  that  by  such 
diversion  the  appellants  would  be  required  to  pay  in  proportion  the  working 
expenses  of  the  Dearborn  Street  Station  theretofore  borne  by  the  Eastern  Il- 
linois Company,  which  the  covenant  of  the  latter  company  required  it  to  con- 
tinue to  bear  to  the  extent  of  its  passenger  traflSc  at  Chicago,  and  would  de- 
prive the  appellants  of  the  benefit  theretofore  derived  from  the  passenger 
wheelage  of  the  Eastern  Illinois  Company  between  Seventy-Ninth  street  and 
Dearborn  Station,  and  the  benefits  to  each  of  them  from  the  receipt  and  de- 
livery by  the  Eastern  Illinois  Company  of  all  Its  Chicago  passengers  at  Dear- 
born Station.  The  appellee  claimed  that  its  agreement  amounted  only  to  a 
trackage  agreement,  and  vested  in  it  no  estate,  but  that  It  acquired  under  the 
agreements  and  leases  the  right  to  use  the  terminal  facilities  or  not  as  it 
should  from  time  to  time  see  fit,  and  that  it  has  violated  no  obligation  as- 
sumed by  it  under  the  leases  and  agreements  stated,  and  it  was  also  claimed 
that  the  agreements,  if  they  should  be  construed  to  contain  covenants  to  use, 
were  against  public  policy,  and  that  the  appellants,  if  any  right  of  theirs  had 
been  infringed,  had  adequate  remedy  at  law:  that  the  proposed  diversion  of 
the  passenger  business  to  the  La  Salle  Street  Station  was  owing  to  the  falK 
ure  of  the  Western  Indiana  Company  to  furnish  adequate  passenger  facili- 
ties; that  the  Western  Indiana  Company  is  an  indispensable  party  to  the 
suit,  and  that  no  decree  should  be  entered  without  its  presence;  and  that  the 
appellants  here  have  no  interest  in  the  respective  contracts  or  leasee  between 
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the  Western  Indiana  Company  and  the  Eastern  Illinois  Company,  or  In  the 
enforcement  thereof. 

The  court  below,  upon  hearing,  dismissed  the  bill  for  want  of  equity,  and 
the  cause  is  brought  here  for  review. 

G.  W.  Kretzinger  and  Edgar  A.  Bancroft,  for  appellants. 
William  H.  Lyford,  for  appellee. 

Before  JENKINS  and  BAKER,  Circuit  Judges,  and  KOHLSAAT, 
District  Judge. 

JENKINS,  Circuit  Judge  (after  stating  the  facts).  The  prayer 
of  the  bill  seeks  the  specific  performance  by  the  Eastern  Illinois  Com- 
pany of  certain  supposed  covenants— -express  or  implied — contained 
in  the  agreements  or  leases  between  that  company  and  the  Western 
Indiana  Company,  and  to  restrain  the  Eastern  Illinois  Company  from 
diverting  its  freight  and  passenger  business,  or  any  part  of  it,  from 
the  railway  and  the  Dearborn  Station  of  the  Western  Indiana  Com- 
pany, and  from  using  the  terminal  facilities  of  any  other  company  for 
its  traffic  at  Chicago. 

The  questions  arising  upon  this  record  are  these :  First,  whether 
the  appellants  have  an  adequate  remedy  at  law;  second,  whether  the 
agreements  contain  any  covenant,  express  or  implied,  on  the  part  of 
the  Eastern  Illinois  Company  to  the  appellants,  enabling  them  to 
maintain  this  suit;  third,  whether  the  Eastern  Illinois  Company  is 
obligated  by  any  covenant,  express  or  implied,  in  the  agreements  or 
leases  with  the  Western  Indiana  Company  to  use  the  Dearborn  Sta- 
tion and  the  appurtenant  tracks  during  the  entire  terms  specified,  or 
whether  the  right  of  user  exists  without  the  obligation  to  use ;  fourth, 
whether  such  a  covenant,  if  one  exists,  is  contrary  to  the  policy  of  the 
state,  preventing  its  enforcement  in  equity ;  fifth,  whether  the  Western 
Indiana  Company  is  a  necessary  and  indispensable  party  to  this  suit. 

We  cannot  doubt  that  if  the  contract  obligation  is  clear,  and  no  pub- 
lic interests  intervene  to  prevent,  equitable  jurisdiction  should  be  ex- 
ercised, since  thereby  a  multiplicity  of  suits  is  avoided  that  would  prove 
vexatious,  unsatisfactory,  expensive,  and  the  relief  obtainable  there- 
by would  be  inadequate  to  the  situation.  Pennsylvaina  Railroad 
Company  v.  Saint  Louis,  Alton  &  Terre  Haute  Railway  Company, 
118  U.  S.  290,  6  Sup.  Ct.  1094,  30  L.  Ed.  83;  Joy  v.  Saint  Louis,  138 
U.  S.  1,  11  Sup.  Ct.  243,  34  L.  Ed.  843;  Union  Pacific  Railway  Com- 
pany v.  Chicago,  Rock  Island  &  Pacific  Railway  Company,  163  U.  S. 
564,  16  Sup.  Ct.  1173,  41  L.  Ed.  265;  Western  Union  Telegraph 
Company  v.  Baltimore  &  Ohio  Telegraph  Company,  42  N.  J.  Eq.  311, 
11  Atl.  13;  Wolverhampton  Railway  Company  v.  London  Railway 
Company,  16  L.  R.  Eq.  Cas.  433. 

A  careful  scrutiny  of  the  intertenant  agreement  of  November  1, 
1882,  the  joint  resolution  and  agreement  of  September  30,  1890,  the 
joint  agreement  of  November  1,  1891,  and  the  joint  supplemental 
lease,  so  called,  of  July  1,  1902,  discloses  no  covenant  of  any  kind  be- 
tween the  Eastern  Illinois  Company  and  the  appellants,  or  either  of 
them.    The  first,  called  the  inter-tenant  agreement,  is  between  the 
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Western  Indiana  Company  of  the  one  part  and  the  five  tenant  com- 
panies of  the  other  part.  It  recites  the  ownership  of  the  entire  capital 
stock  of  the  Western  Indiana  Company  by  the  five  tenant  companies 
in  equal  proportions ;  that  it  was  purchased  by  them  to  secure  control 
and  to  prevent  the  passing  of  the  Western  Indiana  Company  into 
hostile  interests.  It  provides  with  respect  to  the  directorate  of  that 
company,  restricts  the  disposition  of  the  stock  by  any  one  of  the  five 
owners,  provides  for  the  general  control  and  management  of  the  prop- 
erty by  the  Western  Indiana  Company,  and  that  no  other  railway 
company  shall  be  admitted  to  the  use  of  the  property,  except  by  the 
unanimous  consent  of  the  tenant  companies ;  that  the  working  expenses 
of  the  Western  Indiana  Company  should  be  paid  by  the  several  lessees^ 
the  proper  proportion  of  each  to  be  detefmined  by  the  proportion 
which  the  engine  and  car  mileage  of  each  bore  to  the  gross  engine 
and  car  mileage  of  all  over  those  parts  of  the  main  line  and  property 
not  set  apart  for  the  exclusive  use  of  either;  and  that  the  cost  of 
maintaining  and  operating  the  passenger  station,  including  certain 
tracks  specified,  should  be  divided  in  proportion  to  the  number  of  pas- 
senger cars  and  engines  entering  the  same.  It  may  be  that,  with 
respect  to  the  expenses  specified,  tfie  agreement  to  pay  the  mileage  pro- 
portion may  be  deemed  a  covenant  directly  with  the  other  tenant,  so 
that  on  failure  by  one  to  pay  to  the  Western  Indiana  Company  its 
proper  proportion  as  stipulated,  and  pa)rment  thereof  to  that  company 
by  another  tenant  company,  the  latter  might  have  its  action  to  recover 
the  amount  paid.  This,  however,  is  far  from  being  a  covenant  to  use. 
It  is  merely  a  covenant  to  pay  for  use. 

The  resolution  of  September  30,  1890,  merely  provides  that  in  re- 
spect to  questions  concerning  the  exclusive  liability  of  either  tenant 
for  damages  by  reason  of  casualties  arising  from  the  use  of  the  prop- 
erty, occasioned  by  the  negligence  of  commission  or  omission  on  the 
part  of  the  Western  Indiana  Company,  the  several  leases  between 
the  tenants  and  the  Western  Indiana  Company  should  be  interpreted 
as  constituting  the  latter  company  the  mere  medium  or  agency 
through  which  the  several  tenants,  each  for  itself,  operates  the  railway 
and  property.  That  interpretation  is  limited  to  the  one  subject  of  lia- 
bility for  damages  for  injuries.  We  do  not  perceive  that  it  can  be 
given  any  effect  in  the  consideration  of  the  questions  before  us. 

The  agreement  of  November  1,  1891,  recites  that  the  lessees  are  the 
beneficial  owners  in  equal  parts  of  the  capital  stock  of  the  Western  In- 
diana Company,  and  are  lessees  of  that  company,  with  the  right  to 
use,  in  common  with  the  other  named  tenants,  with  the  Western  In- 
diana Company,  and  with  such  other  railway  companies  to  whom 
similar  rights  of  user  have  been  or  may  be  granted,  the  "common 
property"  of  the  railway  and  the  necessity  of  the  enlargement  of  the 
facilities ;  that  each  of  the  five  tenants  should  equitably  pay  in  equal 
proportions,  share  and  share  alike,  the  $2,000,000,  the  principal  of  the 
bonds  proposed  to  be  issued  necessary  for  the  proposed  improve- 
ment ;  and  that  the  interest  on  the  principal  sum  should  be  borne  by 
them,  respectively,  in  proportion  to  the  use  which  they  shall  severally 
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make  of  the  several  parts  of  the  railway  and  property  upon  which  the 
principal  sum  should  be  expended.  The  recital  with  respect  to  the 
payment  of  the  principal  of  the  bonds  is  manifestly  referable  to  the 
equal  ownership  by  the  five  tenants  of  the  stock  of  the  Western  In- 
diana Company.  The  obligation  to  pay,  if  any,  is  the  obligation  of 
stockholders,  and  is  not  the  covenant  of  lessees  as  such.  The  pay- 
ment of  the  interest  is  referable  to  the  use  made  by  each  tenant,  and 
the  proportion  to  be  paid  by  each  is  dependent  upon  the  wheelage  by 
each.  These  agreements  are  far  from  amounting  to  a  covenant 
to  use. 

The  "joint  supplemental"  lease  of  July  1,  1902,  contains  no  cove- 
nants on  the  part  of  the  tenants  to  each  other.  It  distinctly  provides 
that  the  lessees  severally  covenant,  each  for  itself,  to  and  with  the  les- 
sor, and  to  and  with  the  trustee.  It  provides  that  the  cost  of  manage- 
ment, operation,  maintenance,  repair,  and  renewal,  and  of  taxes,  water 
rents,  liens,  and  assessments,  should  be  equitably  distributed  among 
the  tenants  in  proportion  to  their  respective  wheelage  use. 

We  are  not  able  to  discover  in  any  of  these  agreements  any  cove- 
nant by  the  Eastern  Illinois  Company  to  the  other  tenant  companies 
availing  to  enable  the  latter  in  their  own  right  to  maintain  this  bill. 

We  come  then  to  the  question  whether  there  is  an  existing  covenant, 
•express  or  implied,  with  the  Western  Indiana  Company,  resting  upon 
the  Eastern  Illinois  Company  to  use  the  Dearborn  Station  and  the 
appurtenant  facilities  during  the  period  mentioned  in  the  leases. 

By  the  contract  with  Brown,  of  May  6,  1879,  the  Eastern  Illinois 
Company  by  express  covenant  agreed  to  enter  into  possession  of  and 
to  use  and  operate  the  railway  and  facilities  for  the  period  of  999 
years.  It  agreed  to  assume  all  the  obligations  which  should  devolve 
upon  the  Western  Indiana  Company  proposed  to  be  incorporated ;  to 
-develop  the  local  passenger  and  freight  business  of  the  road  to  its 
fullest  extent;  to  pay  during  the  full  term  $3,000  per  annum  on 
account  of  taxes  on  the  main  line  of  the  road.  Other  tenants,  who 
might  be  admitted  to  the  use  of  the  property,  were  to  have  the  right 
of  passage  for  through  trains  only.  This  contract,  however,  was 
abrogated  by  and  merged  in  the  "original  lease,"  so  called,  of  Octo- 
ber 24,  1879.  Brown,  the  original  lessor,  had  organized  the  Western 
Indiana  Company,  as  was  contemplated,  and  became  its  president,  and 
in  the  name  of  the  company  executed  this  "original  lease."  So  far, 
therefore,  as  the  covenants  of  the  two  leases  are  in  conflict,  those  of 
the  former  lease  are  superseded  by  those  of  the  latter.  In  the  absence 
of  allegation  of  mistake  or  fraud,  it  must  be  presumed  that  the  "original 
lease"  expresses  the  deliberate  contract  of  the  parties ;  and,  if  the  pro- 
visions of  the  latter  are  inconsistent  with  the  provisions  of  the  former, 
the  latter  evidences  a  new 'agreement*  by  which,  and  by  which  alone, 
the  rights  of  the  parties — as  between  the  two  agreements — ^are  to  be 
judged.  The  Brown  lease  reserved  in  the  Western  Indiana  Company 
no  right  to  operate  the  road.  The  "original  lease"  reserved  to  the  lessor 
the  entire  control  of  the  property,  and  tiie  right  to  maintain  and  operate 
the  railway  on  its  own  account  in  common  with  the  right  of  operation 
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then  granted  to  the  Eastern  Illinois  Company,  and  with  such  rights  of 
operation  as  might  be  granted  to  subsequent  lessees ;  the  local  business 
being  confined  to  the  Eastern  Illinois  Company.  By  the  former  lease 
all  obligations  of  the  Western  Indiana  Company  were  assumed  by  the 
Eastern  Illinois  Company.  By  the  latter  lease  the  Eastern  Illinois 
Company  assumed  only  such  obligations  as  related  to  the  business  ac- 
tually conducted  by  it.  The  expense  of  performance  by  the  V/estem 
Indiana  Company  was  to  be  divided  among  all  the  tenants  using  the 
road  in  proportion  to  their  several  usage  upon  a  wheelage  basis.  It  may 
be  greatly  doubted  whether  this  "original  lease,"  so  called,  was  other 
than  a  mere  operating  agreement  as  to  what  is  termed  the  "common 
property."  Union  Pacific  Railway  Company  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  163  U.  S.  56^,  16  Sup.  Ct.  1173,  41  L.  Ed. 
265. 

The  several  agreements  or  leases,  executed  during  a  period  of  25 
years,  indeed  impress  one  with  the  conviction  that  the  Eastern  Illinois 
Company  during  that  period  thought  to  make  use  of  the  facilities  grant- 
ed during  the  term  mentioned  in  the  lease,  but  that  subsequent  events 
have  changed  its  purpose.  The  question,  however,  is  not  what  that 
company  then  supposed  would  be  its  course,  but  what  has  it  obligated 
itself  to  do?  To  ascertain  the  extent  of  obligation  assumed,  we  must 
have  reference  to  these  instruments.  We  must  ascertain  from  them 
what  that  company  has  in  express  language  covenanted  to  do.  By  the 
Brown  contract  it  had  obligated  itself  for  a  period  of  999  years  to  use 
and  operate  the  railway.  That  was  an  express  covenant,  by  which  the 
company  was  bound.  But  by  the  subsequent  "original  lease,"  so  called, 
the  contract  between  the  parties  was  changed.  It  did  not  therein  so 
obligate  itself,  but  it  was  therein  stipulated  tiiat  it  should  have  the  mere 
right  to  use  in  common ;  and  such  right  to  use  without  obligation  to  use 
is  found  in  every  subsequent  agreement  between  it  and  the  Western 
Indiana  Company.  This  is  strong  to  show,  if  it  be  not  absolutely  con- 
vincing, that  the  Eastern  Illinois  Company  did  not  contract  to  assume 
an  obligation  to  use  for  that  long  period  of  time;  that  it  kept  itself 
free  to  use  these  privileges  or  not,  as  its  interests  might  dictate,  stipu- 
lating to  pay  for  such  use  as  it  made  of  them.  It  is  true  that  with  re- 
spect to  the  payment  of  rental  for  the  "exclusive  property,"  so  called, 
it  bound  itself  for  the  entire  term,  and  it  does  not  here  contest  its  obli- 
gation in  that  respect.  During  the  period  of  25  years  there  were  in  all 
13  agreements  or  leases  with  the  Eastern  Illinois  Company.  In  each  of 
them  there  is  manifested  a  careful  avoidance  of  statement  of  any  obli- 
gation to  use.  The  like  feature  is  observable  in  each  of  the  leases  to  the 
several  appellants.  These  papers  were  undoubtedly  drafted  by  ex- 
perienced counsel.  They  are  voluminous  in  their  terms  and  conditions, 
and  evidence  careful  study  and  skill  in  the  drafting  of  them.  It  cannot 
be  possible  that  throughout  these  many  documents  an  obligation  to  use 
was  omitted  otherwise  than  by  design.  There  was  the  absolute  obliga- 
tion in  each  of  them  to  pay  during  the  term  the  prescribed  rental  with 
respect  to  the  exclusive  property.  There  is,  in  respect  of  the  ccwnmon 
property,  no  obligation  to  pay  on  the  part  of  either  tenant,  except  upon 
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the  basis  of  the  use  actually  had.  There  is  no  express  obligation  to  use. 
It  has  been  well  suggested  that,  if  an  owner  gives  one  the  right  of  way 
over  his  lands  in  common  with  others  at  a  certain  compensation  for 
each  use  of  the  right  of  way,  an  obligation  to  use  is  not  imposed ;  the 
extent  of  the  use  being  optional.  We  fiiid  in  these  various  instruments 
no  express  covenant  to  use. 

There  is  at  least  one  provision  in  the  agreement  of  July  1, 1902,  called 
the  "joint  supplemental"  lease,  which  is  in  antagonism  to  any  idea  of 
an  express  obligation  to  use.  By  the  terms  of  the  leases  there  was  an 
express  obligation  on  the  part  of  the  lessee  to  pay  the  specific  rental  dur- 
ing the  term  for  the  exclusive  property  held  by  it.  The  thirty-second 
paragraph  of  the  lease  referred  to  has  reference  to  this  exclusive  proper- 
ty. It  gives  to  each  lessee,  upon  surrender  of  consolidated  mortgage 
bonds  equal  at  their  par  value  to  the  total  original  cost  of  each  lessee's 
exclusive  property,  a  right  to  receive  a  deed  of  the  property  from  the 
Western  Indiana  Company,  with  the  release  thereof  from  the  consolidat- 
ed mortgage,  and  provides  that  such  property,  so  conveyed,  should  not 
be  sold  or  leased  or  conveyed  by  the  grantee,  except  that  the  Western 
Indiana  Company  and,  after  it,  each  of  the  other  lessees,  should  first  have 
the  option  of  buying  the  property  at  the  original  cost  and  interest,  or  of 
leasing  the  same  at  a  specified  sum,  and,  upon  failure  to  exercise  such 
option,  the  grantee  should  have  the  absolute  right  of  disposition  of  the 
property.  By  this  provision  a  lessee  could  stop  payment  of  rental  of  the 
exclusive  property  at  any  time,  notwithstanding  the  obligation  to  pay 
during  the  entire  term.  It  is  true  that  this  paragraph  was  abrogated  by 
the  agreement  of  December  29,  1903,  but  that  cancellation  does  not  do 
away  with  the  effect  that  the  paragraph  should  have  upon  the  construc- 
tion of  the  contract  of  1902.  It  seems  quite  inconsistent  with  the  theory 
of  a  covenant  to  use  the  common  property  that  the  lessees  should  have 
the  right  of  acquisition  and  of  disposition  over  the  exclusive  property. 

It  also  seems  to  us  that  the  practical  construction  placed  by  the  parties 
upon  these  contracts  during  a  quarter  of  a  century  of  action  thereunder 
is  not  consistent  with  the  existence  of  a  covenant  to  use.  The  several 
instruments  imposed  like  obligations  upon  both  the  appellants  and  the 
appellee  as  to  every  part  of  the  common  property,  including  the  railway 
from  Dearborn  Station  to  Dolton,  and  the  railway  from  Hammond 
Junction  to  the  state  line.  The  Dolton  branch  has  never  been  used 
by  the  appellants,  nor  has  the  Hammond  branch  ever  been  used  by  the 
appellee  or  by  the  Grand  Trunk.  The  appellants  have  not  contributed 
to  the  maintenance  and  operating  expenses  of  the  Dolton  branch  nor 
have  the  appellee  and  the  Grand  Trunk  contributed  to  the  maintenance 
and  operating  expenses  of  the  Hammond  branch,  nor  have  they  been 
required  to  do  so.  The  lessee  companies  have  had  the  same  right  to  use 
the  nine  passenger  stations  between  Eighty-Third  street  and  Dearborn 
Station  that  the  appellee  has  had.  The  paragraph  in  the  leases  to  that 
effect  provides  that  the  lessee  has  the  right  to  use  upon  the  terms  stated 
any  passenger  station  which  may  be  erected  upon  the  main  line,  and,  if 
the  lessee  should  wish  to  use  such  other  or  additional  depot,  it  shall  have 
the  right  to  do  so  upon  terms  as  favorable  as  those  conceded  to  the 
Eastern  Illinois  Company.     The  obligation  to  use  the  Dearborn  Station 
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is  no  greater  than  that  contained  in  the  provision  referred  to.  The  ap- 
pellee has  used  these  nine  passenger  stations.  The  appellants  have  re- 
frained from  their  use,  and  have  severally  declined  to  pay  for  their  use 
and  maintenance,  operation,  repair,  renewals,  and  taxes.  The  several 
lessees  have  diverted  to  the  terminals  of  other  railroad  companies  freight 
cars  and  trains  consigned  to  the  city  of  Chicago  as  was  deemed  conven- 
ient for  the  accommodation  of  the  consignees.  That  course  of  business 
seems  to  have  been  recognized  as  a  right  of  each  party,  and  none  of  the 
leases  make  distinction  between  freight  and  passenger  traffic  or  the 
rights  or  obligations  of  the  parties  in  relation  thereto.  We  think,  there- 
fore, that  the  practical  construction  placed  upon  these  leases  by  the 
parties  in  interest  supports  the  construction  which  we  are  constrained 
to  give  them,  that,  with  respect  to  the  "qommon  property,"  there  was 
no  covenant  to  use,  but  merely  a  covenant  to  pay  certain  charges  in  the 
proportion  that  its  use  by  the  covenantor  bore  to  the  whole  use. 

It  is  further  urged  that  the  court  should  imply  a  covenant  on  the 
ground  that  it  is  necessary  to  aid  the  execution  or  performance  of  the 
express  covenant  of  the  Western  Indiana  Company  to  maintain  the 
road  and  the  station.  We  need  not  be  curious  to  ascertain  the  limit 
which  the  law  places  upon  the  doctrine  of  implied  covenants,  or  to  con- 
sider that  question,  because,  if  a  covenant  to  use  may  properly  be  im- 
plied here,  it  is  to  be  implied  in  favor  of  the  Western  Indiana  Company, 
the  lessor,  which  is  not  a  party  to  this  suit.  It  seems  to  us  novel  doc- 
trine that  a  covenant  is  to  be  implied  in  favor  of  co-tenants,  when  its 
implication  is  not  sought  by  the  lessor.  The  bill,  seeking  to  establish 
such  an  implied  covenant,  affects  corporate  rights  and  liabilities  of  a 
corporation  that  is  not  a  party  to  the  bill  and  such  rights  are  enforceable 
only  by  the  corporation  affected,  and  in  such  case  the  corporation  is  not 
merely  a  necessary,  but  an  indispensable,  party.  Swan  Land  &  Cattle 
Company  v.  Frank,  148  U.  S.  603,  13  Sup.  Ct.  691,  37  L.  Ed.  577.  As 
was  said  by  the  court  in  that  case,  no  decree  made  could  conclude  the 
absent  party. 

**The  defendants  cannot  be  required  to  litigate  those  questions  which  pri- 
marily and  directly  involve  issues  with  third  parties  not  before  the  coort" 

See,  also,  Minnesota  v.  Northern  Securities  Company,  184  U.  S.  199, 
22  Sup.  Ct.  308,  46  L.  Ed.  499. 

The  appellants,  as  lessees  of  the  Western  Indiana  Company,  and  with- 
out the  presence  of  the  latter  company,  seek  to  have  established,  by  con- 
struction of  a  contract  made  between  the  latter  company  and  a  third 
party,  covenants  to  use,  which  shall  endure  for  nearly  1000  years.  Such 
covenants,  if  established,  would  run  to  and  inure  to  the  benefit  of  the 
Western  Indiana  Company,  and  could  only  properly  be  enforceable  by 
it.  Finding  no  covenant  here  on  the  part  of  the  Eastern  Illinois  Com- 
pany running  to  the  appellants  or  either  of  them,  we  are  not  able,  with- 
out the  presence  of  the  Western  Indiana  Company,  to  establish  and 
enforce  covenants  in  favor  of  the  latter  company,  although  the  appellants 
might  be  pecuniarily  benefited  by  the  establishment  of  such  right  on  the 
part  of  the  Western  Indiana  Company. 

The  decree  is  affirmed. 
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NOTSL— The  following  is  the  opinion  of  Seaman,  District  Judge,  In  the  court 
below: 

SEAMAN»  District  Judge.  The  bill  is  founded  on  the  alleged  contract  ob- 
ligations of  the  defendant  under  so-called  leases  or  trackage  and  terminal 
agreements  with  the  Chicago  &  Western  Indiana  Railroad  Company,  where- 
in the  complainants  have  rights  and  interests  as  co-tenants  under  certain 
supplemental  agreements  and  a  so-called  "joint  supplemental  lease."  Relief 
In  equity  is  sought  upon  the  two-fold  contentions:  (1)  That  the  contracts 
obligate  the  defendants  to  use  the  tracks  and  station  for  all  passenger  trains 
throughout  the  term  specified,  and  (2)  that  no  adequate  remedy  for  the  breach 
thereof  is  afforded  at  law.  Both  of  these  propositions  are  controverted  on 
behalf  of  the  defendant,  and  these  further  objections  are  urged  against  the 
relief  prayed  for:  (3)  That  the  Western  Indiana  Company  is  a  necessary 
party  to  the  controversy  in  any  view  of  the  contract,  and  (4)  that  public 
policy  forbids  enforcement  in  equity.  I  appreciate  the  importance  of  the  in- 
terests and  questions  involved,  and  have  carefully  considered  the  contracts, 
the  various  contentions,  and  the  authorities  cited.  The  need  Is  obvious  for  an 
early  decision,  and  an  extended  discussion  of  the  grounds  thereof  is  neither 
practicable  nor  can  it  serve  any  useful  purpose  for  an  ultimate  review.  So 
a  brief  summary  of  my  conclusions  will  premise  the  entry  of  decree.  The 
objections  referred  to  which  do  not  touch  the  merits  of  the  controversy  are 
none  of  them  free  from  difficulty,  but  I  am  so  strongly  impressed  with  the 
view  that  the  contracts  in  suit  are  not  entitled  to  the  construction  sought  on 
behalf  of  the  complainants  that  the  determination  will  rest  mainly  thereon. 
Por  orderly  consideration  the  points  are  taken  up  Inversely. 

1.  As  to  jurisdiction  in  equity.  On  the  theory  of  the  bill  that  a  covenant 
for  use,  either  express  or  implied,  appears  in  the  contracts,  while  it  is  true 
that  the  wheelage  charges  for  maintenance  would  remain  ascertainable  after 
diversion  of  trains  to  the  Rock  Island  station,  I  am  not  satisfied  that  the 
remedies  at  law  for  breach  would  be  adequate  to  the  extent  of  barring  equi- 
table jurisdiction.  The  authorities  cited  sanction  relief  by  injunction  where 
the  contract  obligation  is  unmistakable  and  no  public  interests  are  involved. 
So  the  objection  to  the  jurisdiction  is  overruled. 

2.  Is  the  Western  Indiana  Company  a  necessary  party  to  the  bill?  I  am 
of  opinion  that  this  objection  is  well  taken,  under  the  general  rule  (Swan 
Land  &  Cattle  Co.  v.  Frank,  148  U.  S.  603,  610,  13  Sup.  Ct  691,  693,  37  L. 
Ed.  577)  that  "the  defendant  cannot  be  required  to  litigate  those  questions 
which  primarily  and  directly  involve  Issues  with  third  parties  not  before  the 
court"  The  so^alled  lessor  is  the  primary  party  in  interest,  and  the  in- 
cidental Interest  of  the  co-tenants  will  not  authorize  final  adjudication,  as  I 
view  it,  without  the  presence  of  the  lessor. 

3.  The  question  whether  enforcement  of  the  alleged  covenant  would  be  con- 
trary to  public  policy  is  not  clearly  ruled  by  any  authority  cited;  but  If  Its 
solution  were  deemed  controlling,  I  am  Impressed  with  the  view  that  there  is 
force  in  this  objection.  Specific  performance  of  the  alleged  covenant  is  sought 
by  way  of  Injunction,  and  it  is  the  settled  rule  of  equity  to  extend  no  aid 
"unless  it  Is  in  accordance  with  policy  to  grant  the  help,"  as  such  relief  upon 
contracts  "is  the  exception,  and  not  the  rule,  and  courts  would  be  slow  to 
compel"  performance  "in  cases  where  It  appears  that  paramount  Interests 
will,  or  even  may,  be  interfered  with  by  their  action."  Beasley  v.  Texas  &  P. 
Ry.  Co.,  191  U.  S.  492,  497,  24  Sup.  Ct  164,  166,  48  L.  Ed.  274.  The  railroad 
is  a  public  utility  and  the  interest  and  convenience  of  the  public  must  be  rec- 
ognized, so  that  equity  will  not  Interfere  to  enforce  the  covenant  in  contro- 
versy, If  found  in  the  contracts,  unless  It  is  free  from  liability  to  affect  public 
interests,  but  will  leave  the  parties  to  their  redress  at  law,  with  the  defend- 
ant company  at  "liberty  to  follow  the  course  which  its  best  interests  and  those 
of  the  public  demand."  Id. ;  Texas,  etc.,  Ry.  Co.  v.  Marshall,  136  U.  S.  393, 
405,  10  Sup.  Ct  846.  849.  34  L.  Ed.  385.  The  contentions  on  the  one  side  and 
the  other  as  to  advantages  or  disadvantages  of  the  respective  stations  in 
Rtructure,  use,  and  location  do  not  seem  to  present  serious  difficulty ;  but  the 
fact  that  the  tracks  are  now  elevated  In  the  one  case  and  not  in  the  other — 
tliough  work  is  in  progress  to  that  end — with  other  phases  which  appear  or 
may  arise,  would  make  it  questionable,  to  say  the  least,  whether  a  covenant 
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clearly  expressed  to  make  no  change  of  station  would  be  enforced  In  equity 
under  the  doctrine  thus  indicated. 

4.  Are  the  so-called  leases  in  suit  obligatory  for  use  of  the  Western  Indiana 
station  throughout  the  term?  The  inquiry  thus  presented  Is  the  main  subject 
of  controversy  between  the  Western  Indiana  Company  and  the  defendant, 
whereby  the  latter  obtained  and  preserved  its  entry  into  Chicago  with  excel- 
lent terminal  and  station  privileges,  were  obviously  prepared  with  deliberation* 
skill,  and  forethought,  and  the  final  contract  of  July  1,  1002,  called  the  **Joint 
supplemental  lease''  (wherein  the  complainants  were  joined  as  several  parties), 
with  the  supplement  thereto  of  December  29,  1903,  were  framed  and  executed 
in  the  light  of  and  with  reference  to  all  the  prior  arrangements,  understand- 
ings, and  conditions.  That  none  of  the  successive  agreements  were  leases,  in 
the  legal  sense  of  that  term,  is  unquestionable  under  the  autliorities  (Union 
Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  163  U.  S.  564,  583,  503,  16  Sup.  Ct 
1173.  41  L.  Ed.  265 ;  Chicago,  Rock  Island  Ry.  0>.  v.  Rio  Grande  R.  R.  Co., 
143  U.  S.  596,  618,  12  Sup.  (3t  479,  36  L.  Ed.  277) ;  the  grant  being  "the  right 
and  privilege  to  move  and  operate  Its  trains  over  the  tracks"  and  to  and  from 
the  station  (163  U.  S.  593,  16  Sup.  Ct  1173,  41  L.  Ed.  265).  The  two  cases, 
therefore,  cited  in  support  of  an  implied  covenant  for  use — So.  Ry.  O).  v. 
Franklin  Ry.  Co.  (Va.)  32  S.  B.  485.  44  L.  R.  A.  297,  and  Schmidt  v.  Ry.  Co. 
(Ky.)  41  S.  W.  1015,  38  L.  R.  A.  809--are  not  strictly  applicable,  though  in- 
structive. Examination  of  the  terms  in  the  several  instruments  pointed  out 
on  behalf  of  complainants  as  express  covenants  for  use,  on  reference  to  the 
context,  fails  to  convince  me  that  such  interpretation  is  authorized.  The 
strongest  expression  cited  to  that  end  appears  in  the  ninth  provision  of  the 
agreement  of  August  1.  1890,  and  subsequently  renewed ;  but.  as  well  indicated 
in  the  brief  for  the  defendant,  the  construction  sought  is  not  borne  out  by  the 
other  provisions  and  the  obvious  understanding  of  the  parties,  especially  in 
its  insertion  in  the  joint  agreement  of  1902,  with  the  independent  uses  of 
various  portions  of  the  tracks  there  contemplated.  The  parties  were  equally 
capable  and  well  advised  to  make  an  express  covenant  in  clear  terms.  If  such 
were  intended,  and  I  am  of  opinion  that  the  court  cannot  construe  the  vague 
general  terms  referred  as  expressing  such  intention. 

Tlie  more  difficult  question  is  whether  tlie  covenant  will  be  implied  from 
ail  or  any  of  the  instruments,  considering  their  nature  and  the  circumstances 
of  tlie  case.  The  general  rules  which  govern  the  interpretation  are  well  settled 
nnd  need  no  repetition;  and.  otherwise  than  by  way  of  exemplification  of 
those  rules,  no  authority  is  called  to  my  attention  which  seems  to  be  In  point, 
except  that  of  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall.  276,  284, 
288.  10  L.  Ed.  349.  Under  the  rules  referred  to  and  on  the  authority  of  that 
case — which  is  not  modified  by  Railroad  Co.  v.  Richmond,  19  Wall.  584, 
22  L.  Ed.  173,  cited  on  the  briefs — I  am  satisfied  that  no  implication  arises 
to  support  the  complainants'  contention  of  covenant  to  use  the  Western  Indi- 
ana station  throughont  the  term.  The  parties  have  carefully  refrained  from 
exacting  or  entering  into  express  covenant  to  that  effect — plainly  departing; 
from  terms  In  the  preliminary  Brown  agreement  of  Moy  6.  1879,  which 
might  have  borne  such  interpretation — ^and  none  can  be  imposed  by  the  court 
under  the  terms  so  selected  nnd  renewed  by  the  parties.  Moreover,  the  view 
of  public  policy,  before  stated,  would  forbid  such  implication. 

In  conformity  with  these  views,  the  bill  must  be  dismissed  for  want  of 
equity,  and  decree  may  be  prepared  to  that  end. 


SOUTHERN  PINE  CO.  OF  GEORGIA  et  al.  ▼.  SAVANNAH  TRUST  CO, 
(Circuit  0)urt  of  Appeals,  Fifth  Circuit    December  12,  1905.) 

No.  1,459. 

1.   BaNKBUPTCT — BINDINGS  OF  REFEREE — REVIEW. 

Findings  of  fact  made  by  a  referee  in  bankruptcy  upon  the  conflicting 
testimony  of  witnesses  examined  before  him  have  every  reasonable  pre- 
sumption in  their  favor,  and  should  not  be  set  aside  or  modified  unless 
it  clearly  appears  that  there  was  error  or  mistake  on  his  part 
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2,  Same— Right  TO  Reclaim  Pbopebty-^Deliveby  without  Payment  Thbough 
Mistake. 

Claimant  contracted  to  sell  to  a  car  company,  which  mibseqnently  became 
bankrupt,  boards  to  be  used  In  the  manufacture  of  cars,  the  s&me  to  be 
paid  for  in  cash  on  or  before  their  delivery.  The  first  shipment  was  paid 
for  before  it  was  delivered,  but  subsequently,  for  the  accommodation  of 
the  president  of  the  car  company,  and  on  his  assurance  that  the  boards 
would  not  be  delivered  to  the  company  until  payment  was  made,  delivery 
to  him  was  permitted,  to  enable  him  to  check  up  the  shipment  before  pay- 
ment During  the  absence  of  such  president,  and  also  of  the  officer  of 
claimant  with  whom  such  arrangement  was  made,  through  the  oversight 
of  an  employ 6,  a  shipment  went  Into  the  hands  of  the  car  company  with- 
out prepayment,  and  was  used  in  the  manufacture  of  certain  cars  which 
came  into  possession  of  the  trustee  in  bankruptcy.  The  cars  were  after- 
wards sold  under  an  agreement  that  the  proceeds  should  be  held  to  await 
the  determination  of  claimant's  rights  therein.  Held,  that  the  transaction 
was  not  a  conditional  sale  with  a  reservation  of  title,  within  the  pro- 
visions of  Code  Ga.  1895,  §  2776,  which  makes  such  reservation  void  as  to 
third  parties  unless  in  writing,  but  that  the  contract  was  for  a  cash  sale 
in  which  payment  was  a  condition  precedent  to  the  sale,  and,  as  the  pay- 
ment was  not  made  and  there  was  in  fact  no  intentional  delivery  to  the 
car  company,  the  title  remained  in  claimant  by  operation  of  law,  and  it 
was  entitled  to  recover  the  value  of  the  boards  from  the  proceeds  of 
the  cars. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia. 

The  referee  in  bankruptcy,  before  whom  this  cause  was  primarily 
heard,  filed  the  following  statement  and  findings  of  fact: 

"On  June  27,  1904,  the  Savannah  Trust  Company,  trustee  in  bankruptcy  of 
the -Georgia  Car  &  Manufacturing  Company,  made  application  to  this  court 
for  leave  to  sell  50  box  cars,  alleged  to  be  the  property  of  the  bankrupt  estate. 
On  the  same  day  the  Southern  Pine  Company  of 'Georgia  and  John  Schwarz, 
Kheriff  of  the  superior  court  of  Chatham  county,  Ga.,  interposed  objections  to 
the  sale  of  the  cars,  reciting  that  a  certain  ball  trover  action  had  been  filed  by 
them  against  the  car  company,  prior  to  the  bankruptcy  proceedings,  in  the  su- 
perior court  of  Chatham  county,  Ga.,  by  virtue  of  which  these  cars  and  the, 
siding,  lining,  and  roofing  contained  therein  had  already  been  levied  on  under 
the  proceedings  in  the  superior  court,  and  alleging  that  the  title  to  the  boards 
was  in  the  pine  company,  and  that.the  possession  was  in  the  superior  court 
through  its  sheriff,  of  which  it  had*  been  summarily  deprived  by  the  United 
States  marshal  under  receivership  proceedings  in  the  present  bankruptcy  case, 
and  praying  that  the  property  be  restored  to  the  custody  of  the  superior 
court,  or  that  the  sale  be  suspended  until  the  issue  In  the  superior  court  be 
determined.  The  trustee  filed  its  answer  to  these  objections.  The  answer,  in 
brief,  denied  the  legality  of  the  levy  by  the  sheriff  of  the  state  court,  it  being 
within  four  months  prior  to  the  bankruptcy  proceedings,  by  reason  of  which  It 
became  invalidated;  alleged  that  the  marshal  took  possession  peaceably  and 
without  opposition  by  any  one  at  the  time,  and  delivered  it  to  the  receiver, 
and  he  in  turn  to  the  trustee;  denied  the  claim  of  title  by  the  pine  company 
in  the  lumber ;  alleged  that  its  claim  amounted  in  value  to  only  $1,136.06  and 
that  it  would  be  inequitable  to  delay  the  sale  when  sufficient  of  the  proceeds 
could  be  held  up  to  protect  the  claim,  which  can  be  litigated  in  the  bankruptcy 
court ;  and,  lastly,  denied  that  the  claim  to  the  lumber  and  cars,  or  the  pro- 
ceeds of  their  sale,  is  preferential  or  has  any  priority.  A  hearing  was  had  on 
July  8,  1904,  at  which  evidence  was  taken  and  the  objections  to  the  jurisdic- 
tion, as  well  as  the  merits  of  the  controversy,  were  argued;  but  afterwards, 
by  a  stipulation  between  counsel,  it  was  agreed  that  the  objections  to  the 
jurisdiction  would  be  withdrawn,  and  that  the  claim  case  be  determined  by 
this  court,  proceeding  as  an  intervention,  using  the  testimony  already  taken, 
and  any  additional  evidence  which  might  be  offered.    It  appears  from  the 
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evidence  that  the  principal  office  of  the  pine  company  was  located  at  SaTannah, 
Ga.,  and  that  one  of  its  mills  was  located  at  Nicholls,  Ga.  The  business  of  the 
pine  company  consisted  in  manufacturing  lumber  into  boards  at  Nicbolls,  and 
selling  them  through  its  office  at  Savannah.  It  had  special  facilities  for  get- 
ting out  the  class  of  lumber  required  for  the  siding,  lining,  and  roofing  of  cars. 
The  car  company  was  located  near  the  junction  of  the  Atlantic  Coast  Line 
Railway  with  the  Ogeechee  Road,  about  one  mile  from  Savannah,  and,  as  its 
name  indicates,  was  engaged  in  manufacturing  cars. 

"Mr.  Foster,  president  of  the  car  company,  and  Mr.  Stlllwell,  secretary  and 
treasurer  of  the  appellant,  entered  Into  certain  business  arrangements  respect- 
ing the  furnishing  of  boards.  The  boards  were  to  be  sold  by  the  pine  company 
to  the  car  company  for  cash,  and  they  were  to  he  shipped  to  the  pine  company 
at  Savannah;  but  before  the  boards  should  come  into  the  possession  of  the 
car  company  the  pine  company  was  to  be  paid  cash,  and  Mr.  Foster  was 
to  see  that  thi»  be  dona  Upon  the  first  shipment  from  Nicholls,  Ga.,  to  the 
pine  company  at  Savannah,  Ga.,  the  latter  was  paid  cash  before  the  boards 
were  removed  from  its  yards.  Later  Mr.  Foster  complained  about  mixing 
his  books,  because  of  the  difference  between  the  mill's  checking  and  his  che<^- 
ing,  and  asked  Mr.  Stillwell  to  allow  him  (Mr.  Foster)  to  check  the  cars  up, 
and  said  that  if  this  was  done  he  would  act  as  trustee  for  the  pine  company, 
and  he  would  guaranty  that  the  boards  would  not  leave  his  possession  until 
the  cash  was  paid  to  the  pine  company  at  its  office.  Mr.  Stillwell  consented, 
and  the  lumber  was  sent  on  this  basis  and  delivered  to  Mr.  Foster.  The  prin- 
ciples and  terms  of  this  agreement  as  to  a  modus  Vivendi,  so  entered  into  and 
acted  upon,  were  never  altered  or  expressly  changed  between  them  sabse- 
quently.  Later  on  Mr.  Stillwell  was  called  out  of  the  city  on  business.  Dur- 
ing his  absence,  and  that  also  of  Mr.  Foster,  the  boards  now  In  controTer^y 
were  delivered  without  prepayment  of  cash  being  made  by  the  car  company, 
and,  owing  to  a  press  of  business,  it  was  overlooked  by  the  young  man  in  the 
pine  company's  office,  whose  duty  it  was,  presumably,  to  have  required  pay- 
ment In  the  meanwhile,  the  boards  were  taken  by  the  car  company  and  used 
up  in  the  construction  of  50  box  cars.  Mr.  Stillwell  testifies  that  this  was 
the  true  nature  of  the  transaction,  and  that  on  his  return  he  had  a  conversa- 
tion with  Mr.  Foster,  in  which  he  taxed  the  latter  with  having  received  the 
boards  as  trustee  for  the  pine  company,  and  with  wrongfully  permitting  them 
to  get  into  the  possession  of  the  car  company.  In  reply,  Mr.  Foster  testified 
that  he  did  not  remember  the  exact  language  of  the  conversation.  He  did 
not  deny  Mr.  StillweU's  version  of  it,  but  be  said  that  Mr.  Stillwell  put  the 
word  'trustee'  In  his  mouth.  Notwithstanding  the  testimony  of  Mr.  Foster, 
which  denies  this  view  of  their  relations  in  other  parts  of  his  testimony,  espe- 
cially any  undertaking  to  be  personally  liable,  we  think  that  a  fair  and  rea- 
sonable conclusion  from  the  entire  testimony  is  that  Mr.  Stillwell  was  correct 
in  his  statement  of  the  transaction.  On  the  whole,  we  find  that  the  arrange- 
ment was  that  the  goods  were  to  be  sold  for  cash,  to  be  paid  for  at  or  before 
the  delivery,  and  that  the  prepayment  of  the  purchase  price  was  a  oonditkiB 
precedent  of  the  sale.  The  delivery  was  a  qualified  delivery,  merely  for  the 
purpose  of  checking  up  the  lumber.  A  bona  fide  delivery  was  wanting  in 
this  case." 

The  hearing  before  the  referee  resulted  in  a  judgment  in  favor 
of  the  appellant,  tlie  Southern  Pine  Company,  against  the  appellee,  as 
trustee  in  bankruptcy  of  the  Georgia  Car  &  Manufacturing  Company, 
for  the  sum  of  $1,136.08,  representing  the  value  of  the  boards  sold  by 
the  Southern  Pine  Company  to  the  Car  Company,  with  interest  thereon 
at  the  rate  of  7  per  cent,  per  annum  from  December  18,  1903,  the  same 
to  be  paid  out  of  the  proceeds  arising  from  the  sale  of  the  50  box  cars. 
Upon  a  review  of  the  proceedings,  the  District  Court  set  aside  the 
order  of  the  referee ;  and  from  the  order  thus  made  the  Southern  Pine 
Company  has  appealed  to  this  court 
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Wm.  E.  Kay  and  Wm.  W.  Gordon,  Jr.,  for  appellants. 
T.  M.  Cunningham,  Jr.,  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

MAXEY,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

In  the  consideration  of  this  case,  application  of  legal  principles  will 
be  made  to  the  facts  as  found  and  reported  by  the  referee.  The  record 
discloses  conflicts  in  the  testimony,  particularly  as  to  the  witnesses 
Stillwell  and  Foster,  the  chief  actors  in  the  contract  to  sell  the  boards 
which  were  used  by  the  Georgia  Car  &  Manufacturing  Company  in 
the  construction  of  its  cars.  Upon  the  trial  of  the  issues  before  him 
the  referee  had  the  opportunity  of  seeing  and  hearing  the  witnesses, 
and  he  was  therefore  in  a  better  position  to  judge  of  their  credibility 
than  are  courts,  which  have  before  them  nothing  but  the  printed 
record.  The  established  rule  in  such  cases,  from  which  we  see  no  rea- 
son for  departing  in  the  present  instance,  seems  to  be  that  the  find- 
ings of  fact,  dependent  upon  conflicting  testimony,  by  a  judge,  mas- 
ter, or  a  referee,  who  sees  and  hears  the  witnesses  testify,  have  every 
reasonable  presumption  in  their  favor,  and  should  not  be  set  aside  or 
modified,  unless  it  clearly  appears  that  there  was  error  or  mistake 
on  his  part.  Tilghman  v.  Proctor,  125  U.  S.  136,  8  Sup.  Ct.  894,  31 
L.  Ed.  664;  Camden  v.  Stuart,  144  U.  S.  104,  12  Sup.  Ct.  585,  36  L. 
Ed.  363;  Callaghan  v.  Myers,  128  U.  S.  617,  9  Sup.  Ct.  177,  32  L.  Ed. 
547;  In  re  West  (D.  C.)  116  Fed.  767;  In  re  Stout  (D.  C.)  109  Fed. 
794;  In  re  Lafleche  (D.  C.)  109  Fed.  307;  In  re  Waxelbaum  (D*  C.) 
101  Fed.  228 ;  In  re  Rider  (D.  C.)  96  Fed.  811. 

The  principal  question  in  the  present  case  is  whether  the  appellant 
is  in  a  position  to  assert  title  to  the  boards,  as  against  the  appellee, 
the  trustee  in  bankruptcy  of  the  car  company.  To  determine  this 
question  resort  must  be  had  to  the  contract  of  the  parties,  arid  effect 
should  be  given  to  the  intention  therein  expressed,  unless  such  inten- 
tion should  be  found  to  be  in  contravention  of  the  statute  law  of 
Georgia.  It  appears  from  the  record  that  the  appellant  sold  or  con- 
tracted to  sell  to  the  car  company  certain  boards,  to  be  used  in  the 
manufacture  of  cars.  The  boards  were  sold  for  cash,  and  payment 
was  to  be  made  at  or  before  their  delivery.  Upon  the  first  shipment 
cash  was  paid  before  the  boards  were  removed  from  the  yards  of  the 
appellant.  Subsequently,  as  a  matter  of  convenience  to  Foster  in 
checking  up  the  cars,  and  upon  his  assurance  that  the  boards  would 
not  be  delivered  to  the  car  company  until  pa)anent  was  made,  de- 
livery to  him  was  permitted  by  Stillwell  for  the  purpose  suggested; 
and  during  the  absence  of  Stillwell  and  Foster,  and  through  over- 
sight on  the  part  of  an  employ6  in  the  office  of  the  appellant,  the 
boards  went  into  the  hands  of  the  car  company  without  prepayment 
of  cash,  and  were  used  by  it  in  the  construction  of  the  cars.  It  is 
evident  that,  upon  entering  into  the  arrangement  for  the  sale  and 
purchase  of  the  boards,  the  parties  contemplated  purely  a  cash  trans- 
action— the  payment  of  the  purchase  price  at  or  before  delivery. 
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Credit  was  not  extended  nor  requested,  there  was  no  condition  affixed 
to  the  sale  that  the  title  should  remain  in  the  vendor,  and  the  delivery 
of  the  boards  to  Foster  was  a  qualified  one  and  for  the  special  pur- 
pose above  suggested,  and  not  an  actual  delivery  to  the  car  company. 
The  fact  that  the  boards,  in  the  absence  of  Stfllwell,  went  into  the 
possession  of  the  car  company  through  mistake  or  oversight  on  the 
part  of  a  subordinate  employe  of  the  appellant,  would  not  operate  to 
effect  a  delivery  and  thereby  deprive  appellant  of  valuable  property 
rights,  contrary  to  the  expressed  agreement  and  intention  of  the  par- 
ties. In  the  present  case  the  payment  of  cash  was  a  condition  preced- 
ent to  the  sale,  and,  as  cash  was  not  paid,  the  title  remained,  by  ope- 
ration of  law  and  not  by  agreement  of  the  parties,  in  the  appellant. 
The  transaction  was  at  most  an  executory  contract  to  sell.  The  prin- 
ciple announced  is  clearly  stated  by  the  Supreme  Court  of  Georgia, 
in  Bergan  v.  Magnus  &  Co.,  98  Ga.  514-516,  26  S.  E.  570.  In  that 
case  an  attachment  in  favor  of  Bergan  against  Allen  was  levied  upon 
a  barrel  of  whisky,  a  claim  to  which  was  interposed  by  Magnus  &  Co. 
The  plaintiff's  theory  was  that  the  whisky  had  been  sold  by  the  claim- 
ants to  Allen,  and  that  the  title  had  passed  into  the  latter  before  the 
attachment  was  levied.  On  the  other  hand,  the  contention  of  the  claim- 
ants was  that,  under  the  terms  of  the  contract  between  themselves  and 
Allen,  the  sale  had  never  become  complete,  and  that  he  had  never 
acquired  title.  There  was  some  question  as  to  whether  Allen  had 
ever  obtained  possession  of  the  whisky;  the  claimants  insisting  that 
they  had  exercised  their  right  of  stoppage  in  transitu,  and  the  plain- 
tiff denying  that  this  was  true.  Mr.  Justice  Lumpkin,  delivering 
the  opinion  of  the  court,  said : 

"In  the  view  we  take  of  the  case,  however,  this  question  Is  immaterial ; 
for,  even  upon  the  ffssumption  that  Allen  actually  obtained  possession,  we  are 
of  the  opinion  that  the  Judi^e,  who  tried  the  case  without  a  jury,  rightly 
found  for  the  claimants.  The  evidence  fully  and  amply  warranted  him  in 
reaching  the  conclusion  that  the  sale  from  Magnus  &  Co.  to  Alleaa,  was  for 
cash,  which  the  latter  was  to  pay  upon  delivery  of  the  whisky,  and  that  pre- 
payment of  the  price  was  a  condition  precedent  to  the  sale.  There  was  no  pre- 
tense that  Allen  had  paid  the  price.  This  being  so,  even  if  AHen  had  in  fact 
obtained  possession,  the  title  did  not  pass  to  him  under  the  contract,  for  the 
reason  that  he  failed  to  comply  with  the  condition  upon  which  the  sale  de- 
pended. 'If  the  sale  be  for  money  to  be  immeditately  paid,  or  to  be  paid 
upon  delivery,;  payment  of  the  price  is  a  precedent  condition  of  the  sale, 
which  suspends  the  completion  of  the  contract  until  the  condition  is  performed, 
and  prevents  the  right  of  property  from  passing  to  the  vendee,  unless  the  ven- 
dor chooses  to  trust  to  the  personal  credit  of  the  vendee.'  The  foregoing  is 
an  extract  from  the  opinion  of  Washington,  J.,  delivered  in  the  case  of  Cop- 
land V.  Bosquet,  4  Wash.  C.  C.  588,  Fed.  Cus.  No.  3,212,  cited  In  1  BenJ.  on 
Sales,  S  336.    To  the  same  effect,  see  Tiedemun  on  Sales,  S  206." 

It  was  further  said  by  the  court: 

'The  same  doctrine  was  recognized  in  Harding  t.  Metz,  1  Tenn.  Cb.  610,  in 
which  it  was  held  that :  'If  personal  chattels  be  sold  upon  the  express  condi- 
tion that  they  are  to  be  paid  for  on  delivery,  and  they  are  delivered  upon 
the  faith  that  the  condition  will  be  immediately  performed,  and  performance  la 
refused  upon  demand  in  a  reasonable  time,  no  title  passes  to  the  buyer.'  And 
see  Armour  v.  Pecker,  123  Mass.  143 ;  Salomon  v.  Hathaway,  126  Mass.  482 ; 
Mathewson  v.  Belmont  Flouring  Mills  Company,  76  Ga.  357." 
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See,  also,  Harkness  v.  Russell,  118  U.  S.  667,  668,  and  672,  7  Sup. 
Ct.  51,  30  L.  Ed.  285. 

It  is,  however,  insisted  by  the  appellee  that  the  transaction  in  ques- 
tion was  a  conditional  sale,  with  reservation  of  title  in  the  appellant 
until  the  payment  of  the  purchase  price,  and,  not  being  in  writing, 
was  invalid  as  to  third  parties.  In  support  of  this  contention  section 
2776  of  the  Georgia  Code  of  1895  is  invoked.  The  section  referred 
to  provides  as  follows : 

'*Wbenever  personal  property  is  sold  and  delivered  with  the  condition  af- 
fixed to  the  sale  that  the  title  thereto  is  to  remain  In  the  vendor  of  such  per- 
sonal property  until  the  purchase  price  thereof  shall  have  been  paid,  every 
such  conditional  sale,  in  order  for  the  reservation  of  title  to  be  valid  as 
against  third  parties,  shall  be  evidenced  in  writing  and  not  otherwise.  And 
the  written  contract  of  every  such  conditional  sale  shall  be  executed  and  at- 
tested in  the  same  manner  as  mortgages  on  personal  property ;  as  l)etween  the 
parties  themselves  the  contract  as  made  by  them  shall  be  valid  and  may  be 
enforced,  whether  evidenced  in  writing  or  not" 

The  statute  invalidates  a  sale  of  personal  property,  as  to  third 
parties,  when  the  property  is  delivered  with  the  condition  affixed  to 
the  sale  that  the  title  is  to  remain  in  the  vendor  until  the  payment 
of  the  purchase  price.  We  have  endeavored  to  show  that,  in  the  case 
before  us,  the  parties  contemplated  a  cash  transaction,  and  that,  in 
the  absence  of  cash  payment,  there  was  no  sale.  Hence  there  was  no 
divestiture  of  the  appellant's  title.  It  has  been  further  shown  that 
there  was  no  agreement  by  the  parties  that  the  title  should  remain 
in  the  vendor.  Under  the  contract  as  made  the  law  intervenes  and 
fixes  the  status  of  the  title,  and  declares  that  the  ownership  of  the 
property  shall  remain  with  the  appellant  until  paid  for.  Finally,  de- 
livery of  the  boards  in  the  manner  stated  was  not  a  delivery  within 
the  intention  of  the  parties,  nor  within  the  meaning  of  the  law.  We 
are  therefore  of  the  opinion  that  section  2776  of  the  Georgia  Code 
of  1895  is  inapplicable  to  the  facts  of  this  case,  and  that  the  contract 
between  Stillwell  and  Foster  is  valid  and  binding,  not  only  as  be- 
tween themselves,  but  as  to  such  simple  contract  creditors  as  are  rep- 
resented by  the  trustee  in  bankruptcy.  Questions  affecting  the  rights 
and  status  of  lien  creditors  and  subsequent  purchasers  are  not  here  in- 
volved, and  hence  are  not  determined. 

It  is  further  intimated  by  counsel  for  the  appellee  that  Bergan  v. 
Magnus  &  Co.,  supra,  is  in  conflict  with  the  two  later  cases  of  Pen- 
land  v.  Cathey,  110  Ga.  431,  35  S.  E.  659,  and  Harp  v.  Patapsco 
Guano  Company,  99  Ga.  752,  27  S.  E.  181.  An  examination  of  the 
Penland  and  Harp  Cases  jvill  disclose  the  error  into  which  counsel 
have  fallen.  In  Penland  v.  Cathey,  the  sale  was  a  credit  sale,  and 
by  agreement  of  the  parties  title  was  reserved  in  the  vendor  until  the 
mare  was  paid  for.    Mr.  Justice  Little,  speaking  for  the  court,  said: 

"The  evidence  in  the  record  malces  a  clear  case  of  such  a  conditional  sale 
of  personal  property  as  is  contemplated  In  section  2776  of  the  Civil  Code  of 
1895.  The  property  sold  and  the  price  to  be  paid  were  ascertained  and  de- 
termined, there  was  no  act  of  the  vendee  to  be  performed  before  the  sale  was 
completed,  and  the  delivery  was  unconditional.  This  contract  not  being  in 
writing,  the  reservation  of  title  was  not  valid  against  third  parties.  OIv. 
Code  1895,  fi  2776.  The  object  of  the  statute  is  to  prevent  fraud  and  perjury. 
Harp  y.  Patapsco  Ouano  Co,  99  Oa.  752-758»  27  &  B.  IBl." 
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In  the  Harp  Case  was  involved  the  sale  of  a  mule.  The  following 
clause  of  the  syllabus  plainly  differentiates  that  case  from  the  one 
at  bar: 

''When  penonal  property  was  iold  and  dellrered  under  a  parol  contract,  a 
condition  therein  that  the  title  should  remain  In  the  seller  until  the  property 
was  paid  for  was,  under  section  1965a  [now  2776]  of  the  Code,  Inoperatlye  as 
to  third  persons.** 

The  transaction  between  Stillwell  and  Foster  was  characterized  by 
fairness  and  good  faith,  there  being  an  utter  absence  of  proof  in  the 
record  tending  to  show  that  there  was  any  intention  on  their  part  to 
defraud  the  creditors  of  the  car  company.  In  addition  the  case,  as 
developed  by  the  evidence,  demonstrates  that  it  does  not  fall  within 
the  inhibition  and  denunciation  of  section  2776  of  the  Georgia  G>de 
of  1895.  It  must  be  held,  therefore,  that  the  appellee,  the  trustee 
of  the  bankrupt  car  company,  took  no  better  title  to  the  boards  than 
that  held  by  tiie  bankrupt  itself  at  the  date  of  adjudication.  Hewit 
V.  Berlin  Machine  Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed. 
986;  Collier  on  Bankruptcy  (6th  Ed.)  p.  554;  Brand.  Bankruptcy 
(3d  Ed.)  §1148;  Loveland,  Bankruptcy  (2d  Ed.)  p.  367,  and  au- 
thorities cited. 

The  question  remains  whether  the  appellant  is  entitled  to  payment 
of  its  property  in  preference  to  other  simple  contract  creditors  rep- 
resented by  the  trustee.  We  have  seen  that  the  title  to  the  boards  re- 
mained in  the  appellant,  and  the  proof  is  clear  that  the  identical  boards 
were  used  by  the  car  company  in  the  manufacture  of  its  50  cars.  These 
cars,  subsequent  to  the  adjudication  of  bankruptcy,  were  delivered  to 
the  appellee  as  a  part  of  the  bankrupt's  estate.  The  value  of  the 
boards  was  admitted  to  be  $1,136.08,  and  in  order  to  expedite  the 
closing  of  the  bankruptcy  proceedings  it  was  agreed  by  the  parties 
that  a  sum  sufficient  to  compensate  the  appellant  should  be  set  aside 
from  the  sale  of  the  cars,  the  same  to  be  paid  to  it  in  the  event  of  re- 
covery. The  car  company,  upon  obtaining  possession  of  the  boards 
in  the  manner  above  indicated,  held  them  as  trustee  or  bailee  for  the 
appellant,  and  the  latter,  as  between  the  parties  to  the  record  before 
us,  is  entitled  to  their  value,  notwithstanding  they  may  have  beea 
negligently  or  by  mistake  intermingled  with  other  boards  of  the  car 
company  in  the  manufacture  of  cars.  The  equitable  principle,  appli- 
cable to  cases  of  this  character,  is  clearly  stated  by  Sir  George  Jessel, 
Master  of  the  Rolls,  whose  langtiage  is  quoted  approvingly  by  the 
Supreme  Court  in  National  Bank  v.  Insurance  Company,  104  U.  S. 
68,  26  L.  Ed.  693.  It  was  shown  by  Sir  George  Jessel,  said  Mr.  Justice 
Matthews,  that: 

•The  modem  doctrine  of  equity,  as  regards  property  disposed  of  by  persons 
in  a  fiduciary  position,  is  that,  whether  the  disposition  of  it  be  rightful  or 
wrongful,  the  beneficial  owner  is  entitled  to  the  proceeds,  whatever  be  their 
form,  provided  only  he  can  identify  them.  If  they  cannot  be  Identified,  by 
reason  of  the  trust  money  being  mingled  with  that  of  the  trustee,  then  the 
cestui  que  trust  is  entitled  to  a  charge  upon  the  new  Investment  to  the  extent 
of  the  trust  money  traceable  into  it;  that  there  Is  no  distinction  between  an 
express  trustee  and  an  agent,  or  bailee,  or  collector  of  rents,  or  anybody  else 
in  a  fiduciary  position ;  and  that  there  is  no  difference  between  investments  in 
the  purchase  of  lands,  or  chattels,  or  bonds,  or  loans,  or  moneys  deposited  In 
a  bank  account** 
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See,  also,  In  re  Woods  &  Malone  (D.  C.)  121  Fed.  699;  Hall  v. 
Page,  4  Ga.  428,  48  Am.  Dec.  235 ;  Claflin  v.  Continental  Works,  85 
Ga.  27,  11  S.  E.  721;  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  594-599. 

It  follows  from  what  we  have  said  that  the  ruling  of  the  trial  court 
was  erroneous.  It  is  therefore  ordered  that  the  decree  be  reversed, 
and  that  a  decree  be  here  rendered  in  favor  of  the  appellant  for  the 
sum  of  $1,136.08,  with  interest  thereon  at  the  rate  of  7  per  cent,  per 
annum  from  December  18,  A.  D.  1903,  with  costs  of  suit  to  be  taxed, 
and  that  such  sum  be  paid  by  the  appellee  from  funds  in  its  hands 
arising  from  the  sale  of  the  50  box  cars. 

Reversed  and  rendered. 

NOTE. — ^Tbe  following  is  the  opinion  of  Speer,  District  Jndge^  on  the  bear- 
ing in  the  District  Court: 

SPBER,  District  Judge.  In  this  case  the  court  finds  it  difficult  to  assent  to 
the  conclusions  reached  by  the  referee  in  bis  very  clear  and  comprehensive 
report  Roy  G.  Foster  was  the  agent  of  the  Georgia  Car  &  Manufacturing 
Company  before  It  went  into  bankruptcy.  He  afterwards  became  its  presi- 
dent John  J.  McDonough  was  a  stockholder  in  that  company,  and  also  held 
a  fiduciary  relation  to  the  Southern  Pine  Company;  the  latter  engaged  In  the 
manufacture  of  boards  suitable  for  the  uses  of  the  car  company.  For  ethical 
reasons,  it  seems,  relating  to  the  double  trust  held  by  McDonough,  the  pine 
company  resolved  that  none  of  its  product  should  be  sold  to  the  car  company. 
It  does  not  appear  that  this  resolution  was  adopted  because  of  any  apprehen- 
sion that  the  car  company  would  become  insolvent  It  was  designed  to  protect 
Mr.  McDonough,  and  both  companies,  fro^  the  injurious  results  usually  fiow- 
ing  from  an  avoidance  of  the  well-known  doctrine  of  the  law  of  agency,  which  # 
forbids  an  agent  to  sell  if  he  is  appointed  to  buy  and  forbids  him  to  buy  if  he 
is  appointed  to  sell.  It  turned  out,  however,  that  this  resolution  became  very 
Inconvenient  to  the  pine  company,  which  had  boards  to  sell,  and  to  the  car 
company,  which  had  boards  to  buy.  As  appears  from  the  evidence,  it  soon  be* 
came  necessary  for  Mr.  Foster,  representing  the  car  company,  and  for  Mr. 
Stillwell,  representing  the  pine  company,  to  do  business  with  only  formal  def- 
erence to  the  resolution.  Negotiations  began  on  March  2,  1908.  This  appears 
from  a  letter  of  that  date,  written  by  Foster,  as  president  of  the  Georgia  Car 
Company,  to  Mr.  Stillwell,  secretary  of  the  Southern  Pine  Company.  The 
pertinent  recital  of  the  letter  is:  "We  would  order  from  you  as  shown  by  the 
enclosed  order.  Orders  will  be  signed  by  our  purchasing  agent  Mr.  0.  B.  Dem- 
ing,  and  will  be  approved  by  myself,  as  president  Orders  coming  to  you  in  this 
manner  yon  would  know  would  have  my  personal  sanction.  On  the  other 
hand,  if  neither  of  the  methods  is  satisfactory,  I  would  hand  you  my  own  per- 
sonal order  for  the  lumber  to  be  given  to  the  car  works  and  settle  with  you 
on  either  a  thirty  day  or  cash  basis,  whichever  you  would  prefer." 

Now  this  is  clear  notification  to  Mr.  Stillwell  that  the  purchase  of  the  lumber 
was  sought  to  be  made,  not  for  Mr.  Foster,  but  for  the  car  company.  It  Is  true 
Mr.  Stillwell  replied  "No"  over  the  telephone  to  this  application,  and  also,  as 
appears  by  a  pencil  memorandum  on  the  letter,  it  is  stated  that  he  made  no 
written  reply.  Thereafter,  however,  on  various  dates  from  November  21st  to 
December  18th,  inclusive,  lumber  was  delivered  and,  as  was  originally  intended, 
was  worked  up  into  the  cars  of  the  car  company.  It  is  contended  by  the  coun- 
sel for  the  phie  company  that  this  lumber  was  sold  for  cash,  and  that  there 
was  a  verbal  stipulation  that  the  title  was  not  to  pass  until  the  cash  was  actu- 
ally received.  This  may  be  true.  It  is  also  true,  however,  that  the  lumber 
was  actually  delivered  and  by  the  Georgia  Car  Company,  by  its  operatives,  the 
use  of  machinery,  and  the  expenditure  of  its  resources,  or,  more  accurately,  the 
resources  of  its  creditors,  it  was  worked  up  Into  the  finished  product  It  was 
made  into  the  sides  and  tops  of  about  50  cars.  Now,  in  the  manufacture  of 
this  lumber,  the  values  represented  by  the  equities  of  all  the  creditors  of  this 
car  company,  the  machinery  which  was  not  paid  for,  the  wages  of  labor,  the 
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cost  of  supplies,  and  everything  else  needed  to  keep  it  a  going  concern  and  en- 
able it  to  manufacture  cars,  was  utilized  or  expended  in  the  dally  opo^tioiu 
of  the  company.  Much  of  these  values  and  of  this  outlay,  like  the  lumber  de- 
livered by  the  pine  company,  was  furnished  on  credit  The  car  company  be- 
came bankrupt  A  trustee  was  appointed.  Eo  instante  the  title  of  all  its 
assets  passed  to  the  trustee  for  the  benefit  of  the  creditors.  How,  then,  can 
it  be  said  that  the  Southern  Pine  Company  has  a  greater  claim  upon  the 
finished  product  or  any  part  thereof  tban  the  creditors  who  furnished  nails, 
bolts,  wheels,  trucks,  or  the  skilled  mechanics  who  did  the  work,  or  the  manD- 
facturers  who  furnished  the  machinery? 

A  case  is  cited  from  the  Supreme  Court  of  Georgia  (Bergan  v.  Magnus.  M 
Ga.  614,  25  S.  B.  570)  in  support  of  the  contrary  view,  where  it  was  held  that. 
where  the  vendor  agreed  to  sell  a  barrel  of  whisky  and  stipulated  that  the  title 
should  not  pass  until  it  was  paid  for,  he  had  a  superior  claim  to  that  of  an 
attaching  creditor  of  the  vendee  who  had  levied  on  the  whisky.  It  seems,  how- 
ever, that  there  is  a  palpable  distinction  between  that  case  and  this.  Nothing 
was  done  with  the  whisky.  It  was  found  in  the  original  package.  Recaption 
was  easy.  The  equitable  right  of  the  third  person  was  involved.  It  is  quite 
otherwise  here;  for  the  claims  of  every  creditor  represented  by  the  expendi- 
tures necessary  to  the  daily  operations  of  a  considerable  manufacturing  con- 
cern all  contributed  to  the  common  result,  namely,  the  manufacture  of 
cars,  and  all  stand  upon  the  same  footing  as  that  of  the  Southern  Pine  Com- 
pany, which  merely  furnished  a  portion  of  the  lumber  to  the  business.  It 
cannot  be  said  that  this  is  a  conditional  sale  under  the  law  of  Georgia,  be- 
cause there  is  no  compliance  with  the  statute  relating  to  such  sales.  This 
section  2776  of  the  Civil  Code  of  1805,  provides,  in  order  to  render  such  reser- 
vation of  title  effectual  as  against  third  parties,  the  contract  must  be  re- 
duced to  writing  and  attested  as  a  mortgage  on  personalty.  The  purpose  of 
this  statute  is  announced  by  the  Supreme  Court  of  the  state  (Harp  v.  Pataps- 
co  Guano  Co..  09  Ga.  752,  27  S.  E.  181)  'to  cut  off,  as  far  as  possible,  the  numer- 
ftous  opportunities  for  fraud  which  would  arise  if  parties  to  such  secret  agree- 
ments were  permitted  at  pleasure  to  assert  that  the  contract  of  sale,  though 
resting  in  parol  merely,  and  notwithstanding  actual  delivery  of  the  property 
had  been  duly  made,  was  conditional  only,  and  passed  no  title  to  the  ptir- 
chaser.  Therefore  it  is  that  the  parties  to  such  agreements  are  required  to 
reduce  their  contracts  to  writing  and  have  the  same  duly  attested  and  re- 
corded as  mortgages  on  personalty.  If  they  fail  to  do  so,  the  law  treats  de- 
livery of  the  property  as  unconditional,  rendering  the  contract  of  sale  com- 
plete, and  effectually  passing  title  so  far  as  the  rights  of  third  persons  are 
concerned."  It  is  to  be  observed  also  that  the  term  **thlrd  persons,"  as  used 
by  the  Georgia  statute,  does  not  relate  exclusively  to  those  holding  liens 
created  subsequently  to  the  date  of  the  original  conditional  sale.  The  term 
includes,  we  think,  all  persons  whose  equities  stand  upon  the  same  footing 
as  those  of  the  vendor  in  such  sale,  had  no  reservation  of  title  in  fact  been 
made. 

No  matter  how  Messrs.  Stillwell  and  Foster  may  have  attempted  to  gloss 
over  this  sale,  so  as  to  avoid  an  apparent  disregard  of  the  resolution  of  the 
Southern  Pine  Company,  it  was  in  all  of  its  nakedness  a  simple  contract  of 
sale  between  the  two  companies,  which  dealt  with  the  manufactured  pro- 
ducts of  one  to  be  used  in  completing  the  manufactured  products  of  the 
other.  The  court  cannot  be  blind  to  this  obvious  and  undeniable  fact  It  is 
also  true,  however  strenuously  it  may  be  Insisted  that  it  was  a  sale  for  cash, 
that  it  was  not  so  treated  by  either  party;  for  no  cash  was  paid  and  the  de- 
liveries were  made  at  various  periods  for  nearly  if  not  quite  a  month.  In 
our  judgment  the  effort  to  recover  these  boards  delivered  under  these  cir- 
cumstances, after  they  had  been  worked  into  freight  cars,  by  the  proceed- 
ing in  bail  trover,  must  have  been  defeated.  The  effort  to  subject  them,  or  a 
fund  representing  the  supposed  or  agreed  upon  value^  to  the  claim  for  re- 
caption of  the  Southern  Pine  Company,  must  be  equally  futile.  Creditors 
of  that  general  class  all  stand  on  the  same  footing.  It  is  a  case  where 
equality  is  equity.  They  must  share  alike  in  the  distribution  of  the  fond 
which  remains  to  requite  their  unfortunate  ventures. 
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SPRINKLE  et  al.  ▼.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    Noyember  9,  1005.) 

No.  606. 

1.  CaiinNAL  I^w— Evidence— Declarations  of  Codefendants— Res  GESTiB. 

Where  defendants  on  trial  were  jointly  indicted  with  others,  charged 
with  engaging  in  and  carrying  on  business  as  rectifiers  In  the  names  of 
certain  companies  organized  by  them  with  intent  to  defraud  the  United 
States  of  the  taxes  on  spirits  so  rectified  by  them,  although  conspiracy  is 
not  charged,  statements  made  by  the  defendants  not  on  trial  are  admis- 
sible in  evidence  to  show  intent,  where  so  connected  with  the  acts  and 
transactions  charged  as  to  constitute  a  part  of  the  res  gestae. 

2.  Same — Joint  Trial  or  Defendants — Evidence. 

On  the  trial  of  defendants  jointly  indicted  and  tried  for  defrauding  the 
United  States  of  taxes  on  distilled  liquors,  evidence  is  admissible,  al- 
though it  apparently  relates  to  one  or  more,  but  not  all,  of  the  defendants, 
and  especially  where  proof  of  the  corpus  delicti  depends  on  establishing 
a  variety  of  different  facts  covering  a  long  period  of  time  and  widely 
separated  one  from  the  other. 

3.  Internal  Revenxte — Prosecution  for  Offenses — Evidence. 

On  the  trial  of  defendants,  charged  with  a  violation  of  the  internal 
revenue  laws,  the  instructions,  rules,  and  regulations  prescribed  by  the 
Commissioner  of  Internal  Revenue,  as  authorized  by  statute,  are  admis- 
sible in  evidence  where  pertinent  to  the  issues. 

4.  Criminal  Law — Ruling  on  Motion  for  New  Trial — Review. 

In  the  federal  courts  the  ruling  of  the  trial  court  on  a  motion  for  new 
trial  in  a  criminal  case  is  not  reviewable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15,  Cent  Dig.  Criminal  Law, 
S  3067.] 

5.  Same— Circumstances  As  Evidence. 

Circumstances  attending  a  particular  transaction  under  Investigation  by 
a  jury,  if  so  Interwoven  with  each  other  and  with  the  principal  fact  thnt 
they  cannot  well  be  separated  without  depriving  the  jury  of  proof  that  is 
essential  In  order  to  reach  a  just  conclusion,  are  admissible  in  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Greensboro. 

The  plaintiffs  in  error  were  indicted  jointly  with  H.  C.  Sprinkle  and  J.  T. 
Sprinkle  for  violation  of  the  internal  revenue  laws.  The  indictment  contains 
ten  -counts.  The  first  count  charges  that  the  five  persons  named  carried  on 
the  business  of  rectifiers  of  spirituous  liquors,  with  intent  to  defraud  the 
United  States  of  the  tax  on  the  spirits  rectified  by  them.  The  third,  fifth, 
seventh,  and  eighth  counts  charge  the  said  five  defendants  with  engaging  in 
and  carrying  on  the  business  of  rectifiers  of  distilled  spirits  in  the  names,  re- 
spectively, of  the  Oak  Grove  Liquor  Company,  the  Milton  Liquor  Company, 
the  Reidsviiie  Liquor  Company,  and  in  the  name  of  William  Young,  with  in- 
tent to  defraud  the  United  States  of  the  tax  on  the  spirits  so  rectified  by  them. 
The  second,  fourth,  and  sixth  counts  charge  the  said  five  defendants  in  the 
names,  respectively,  of  the  Oak  Grove  Liquor  Company,  the  Milton  Liquor 
Company,  and  the  Reidsviiie  Liquor  Company,  with  knowingly  making  the 
false  entries  in  certain  books  required  by  law  to  be  kept  in  the  rectifying  busi- 
ness carried  on  in  the  names  of  the  said  three  companies.  The  ninth  count 
charges  that  said  five  defendants  did  unlawfully  and  willfully  remove,  and  aid 
and  abet  in  removing,  one  cask  of  distilled  spirits,  on  which  the  tax  had  not 
been  paid  as  required  by  law,  to  a  place  other  than  a  distillery  warehouse  pro- 
Tided  by  law ;  and  the  tenth  count  charges  that  said  five  persons  did  unlaw- 
fully and  willfully  conceal  one  cask  of  distilled  spirits,  on  which  the  tax  had 
not  been  paid,  which  had  been  removed  to  a  place  other  than  a  distillery  ware- 
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house  required  by  law— all  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  The  sections  of  the  rerised  statutes  violated  are,  for  car- 
rying on  the  business  as  rectifiers  of  distilled  spirits,  section  8317,  Rev.  St  (aa 
amended  by  Act  March  1,  1879,  c  125,  20  Stat  839) ;  for  making  false  entries, 
section  3318,  Rev.  St  (as  amended  20  Stat  839  [U.  S.  Ck>mp.  St  1901,  p.  2164]) ; 
and  the  removal  and  concealment,  section  3296,  Rev.  St  [U.  S.  CJomp.  St  1901, 
p.  2136]. 

The  plaintiffs  in  error,  in  the  absence  of  the  defendants  H.  0.  and  J.  T. 
Sprinkle,  who  were  fugitives  from  justice,  on  the  26th  day  of  April,  1904,  ap- 
peared in  person  and  by  counsel,  and  upon  being  arraigned  pleaded  not  guilty ; 
and  a  Jury  was  impaneled  for  their  trial,  which  lasted  from  thence  to  the  4th 
day  of  May,  1904,  a  great  mass  of  evidence  having  been  introduced  in  behalf  of 
the  government  at  the  conclusion  of  which  none  was  offered  by  the  defense. 
Thereupon,  after  full  argument  had,  and  an  appropriate  charge  by  the  court 
a  verdict  was  returned  on  the  4th  day  of  May,  1904,  finding  the  three  de- 
fendants named  guilty  as  charged  in  the  first  nine  counts  of  the  indictment 
A  motion  for  a  new  trial  was  entered  and  overruled.  The  plaintiff  in  error 
B.  F.  Sprinkle  was  sentenced  to  two  years  In  the  penitentiary  and  to  pay  a 
fine  of  $5,000 ;  the  plaintiff  in  error  T.  M.  Angle,  to  a  term  of  one  year  in  the 
penitentiary,  and  to  pay  a  fine  of  $1,000;  and  the  defendant  William  Young  to 
a  term  of  six  months  in  Jail  in  said  district  and  to  pay  a  fine  of  $1,000.  Sun- 
dry exceptions  were  regularly  taken  pending  the  trial,  and  assignments  of 
error  properly  presented,  and  this  writ  of  error  allowed. 

The  government's  contention,  briefly,  is  that  these  several  defendants  were 
acting  in  concert  and  in  so  doing  used  the  names  of  the  Oak  Grove  Liquor 
Company,  the  Milton  Liquor  (Company,  and  the  Reldsvllle  Liquor  Company, 
and  William  Young,  In  order  more  effectively  to  accomplish  their  object  and 
defraud  the  government ;  that  said  companies  and  William  Young  were  In  fact 
one  and  all  the  same ;  that  in  order  to  carry  out  their  unlawful  purpose  they 
caused  to  be  started  what  was  known  as  the  Jones  Company,  of  Louisville, 
Ky.,  the  Diamond  Distillery  Company,  of  Louisville,  Ky.,  the  Merchants' 
Liquor  Company,  of  Indianapolis,  Ind..  and  the  Danville  Distributing  Company, 
of  Danville,  111. ;  that  the  fraud  upon  the  government  was  principally  committed 
by  these  last-named  companies,  at  their  respective  places  of  business,  pur- 
chasing what  was  known  as  wholesale  liquor  dealers'  stamps  at  low  proof,  and 
sending  them  to  the  companies  in  North  Carolina,  more  particularly  to  the 
Oak  Grove  and  Milton  Companies,  and  the  proof  raised  so  as  to  put  out  on  the 
market  under  the  color  of  these  stamps,  lar^e  quantities  of  distilled  spirits 
that  had  not  in  fact  paid  taxes  to  the  United  States;  that  said  stamps  were 
not  sent  into  North  Carolina  upon  packages  of  spirits  at  all,  but  by  a  more 
rapid  transit  than  ordinary  freight,  and  there  utilissed  by  one  or  more  of  the 
North  Carolina  companies  upon  packages  of  distilled  spirits  which  had  not 
therefore  paid  the  tax ;  that  the  stubs  of  the  stamps  so  issued  from  Louisville, 
Indianapolis,  and  Springfield,  and  the  serial  number  of  the  same  stamps,  as 
shown  by  the  rectifiers'  reports  and  the  gangers'  reports  at  the  Oak  Grove 
Liquor  Company,  the  Milton  Liquor  Company,  and  the  Reldsvllle  Liquor 
Company,  showed  that  the  stamps  which  were  issued  at  9  and  10  proof  at 
Louisville,  Indianapolis,  and  Springfield  aforesaid,  had  been  brought  into 
North  Carolina,  and  raised  to  188  and  190  proof ;  and  that  the  said  defendants 
had  been  credited  by  the  collector  of  internal  revenue  in  North  Carolina,  upon 
tbis  fraudulent  change  in  these  stamps,  whereby  the  government  was  de- 
frauded of  taxes  amounting  to  over  $100,000.  The  government  further  con- 
tends that  the  defendants,  by  one  or  more  of  their  rectifying  companies,  bought 
distilled  spirits  from  Flelschman  and  others,  in  Cincinnati,  Ohio,  at  low  proof 
of  50  or  60  per  cent ;  that  the  stamps  attached  to  the  packages  of  spirits  thus 
bought  were  sent  to  one  or  more  of  their  companies ;  that  there  the  basis  of 
the  rectifier's  credit  was  so  changed  as  to  show  a  proof  of  188  to  190,  this  afr 
fording  another  opportunity  for  putting  upon  the  market  distilled  spirits  on 
which  the  tax  had  not  been  paid;  and  also  that  the  defendants,  particularly 
Angle  and  Young,  made  false  entries  in  their  rectlflen'  books  used  in  their 
business. 
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The  plalntiflfs  In  error  insist  on  the  other  hand,  briefly,  that  they  knew 
nothing  of  the  conduct  of  the  business  of  the  companies  in  Louisville,  Indian- 
apolis, and  Danville,  and  the  Oak  Grove.  Milton,  and  ReidsviUe  CJompanies, 
and  that  there  was  no  evidence  to  connect  them  with  these  transactions,  and 
insist,*  further,  that  the  ReidsviUe  Company  was  owned  and  operated  by  the 
defendant  J.  T.  Sprinkle,  and  the  Oak  Grove  and  Milton  Liquor  Companies 
were  owned  and  operated  by  the  defendant  H.  C.  Sprinkle ;  that  the  business 
of  the  plaintiff  in  error  Young,  as  a  rectifier  and  wholesale  liquor  dealer,  was 
entirely  separate  and  distinct  from  their  business ;  that  they  had  no  Interest  in 
it,  and  that,  as  to  those  other  companies,  the  transactions  in  regard  to  checks, 
orders  for  sale  of  liquor,  and  soliciting  sales  of  liquor,  and  the  order  to  one 
company,  and  the  sale  by  another  company,  were  nothing  more  than  ordinary 
transactions  of  business,  carried  on  by  persons  engaged  in  similar  undertak- 
ings. The  following  extract  from  the  charge  of  Judge  Boyd,  of  the  lower  court, 
who  by  reason  of  his  ability  and  long  official  experience  in  revenue  matters, 
is  particularly  well  qualified  to  speak,  is  here  inserted,  with  the  view  of 
making  clear  just  how  distilled  spirits  are  stamped  and  put  upon  the  market, 
and  the  business  of  rectifiers  of  distilled  spirits  conducted : 

"It  may  be  well  that  I  should  call  to  your  attention  the  method  by  which 
distilled  spirits  are  stamped  and  put  upon  the  market  All  taxes  are  paid 
upon  distilled  spirits  In  the  bonded  warehouse.  Every  registered  distiller  is 
required  to  have  what  Is  known  as  a  bonded  warehouse,  and  tlie  product  of  his 
distillery,  when  it  Is  produced,  is  carried  from  his  cistern  room  to  this  bonded 
warehouse,  and  there  it  is  reported  to  the  collector — the  number  of  wine  gal- 
lons, and  the  number  of  proof  gallons  in  each  package,  the  date  of  its  pro- 
duction and  the  date  on  which  it  was  put  in  the  warehouse,  and  the  package 
numbered  by  the  storekeeper  and  ganger.  When  the  distiller  desires  to  put 
that  spirits  upon  the  market,  he  sends  up  to  the  collector  what  is  known  as 
withdrawal  papers,  In  which  he  describes  the  spirits,  and  if  the  spirits  is  100 
proof  or  upwards,  he  pays  $1.10  upon  every  proof  gallon.  The  stamps  are  af- 
fixed and  canceled  by  the  storekeeper  and  ganger,  and  that  pays  the  tax  upon 
a  gallon  of  distilled  spirits.  No  further  tax  is  ever  collected  upon  that  spirits. 
That  Is  the  payment  of  the  tax,  and  is  what  the  government  requires.  Rectify- 
ing establishments  change  distilled  spirits  from  its  original  character  In  the  tax 
paid  packages.  That  is  what  they  do.  They  don't  produce  distilled  spirits, 
t>ut  they  take  them  in  the  original  packages.  In  stamped  packages,  and  they 
<;hange  their  proof  and  character  without  the  payment  of  any  further  tax. 
They  simply  pay  the  license  for  the  purpose  of  carrying  on  the  business  of  rec- 
tifiers. To  illustrate:  If  one  is  a  rectifier  of  distilled  spirits,  he  buys  a  50- 
gallon  barrel  of  100  proof  spirits.  100  proof  Is  the  standard.  That  spirits 
has  paid  $1.10  per  gallon  on  50  gallons,  and  the  stamp  Is  upon  it  to  indicate 
that  that  tax  has  been  paid,  and  the  stamp  is  canceled  upon  the  head  of  the 
barrel  and  the  bung  staves  are  marked  so  as  to  identify  and  describe  the  pack- 
age. The  rectifier  takes  that  50-gallon  package,  and  says  to  the  collector :  'I 
wish  to  dump  this  package  for  rectification.;  that  is,  I  wish  to  pour  it  out  of 
this  package  and  change  Its  proof  and  character,  and  put  It  upon  the  market' 
— and  he  describes  that  spirits,  and  thereupon  a  ganger  is  sent  to  his  estal)- 
lishment  to  see  if  that  package  is  what  he  describes  it  to  be,  and  upon  the 
^auger's  report  he  is  authorized  to  add  coloring  to  it,  or  do  whatever  he  sees 
proper,  and  put  it  upon  the  market  If  he  takes  50  gallons  of  100  proof  and 
reduces  it  so  as  to  make  500  gallons  of  rectified  stuff  without  the  addition  of 
a  single  dollar — he  pays  no  further  tax.  In  order,  then,  to  put  his  spirits  upon 
the  market,  he  has  to  have  wholesale  liquor  dealer's  license  and  stamps.  A 
rectifier,  In  order  to  sell  in  quantities  of  five  gallons  and  upwards,  must  be  a 
wholesale  dealer,  and  upon  his  certificate,  they  furnish  him  these  wholesale 
stamps.  So,  then,  gentlemen,  If  the  rectifier,  after  he  has  bought  the  50-gallon 
barrel  of  100  proof  spirits,  reduced  its  proof  and  made  500  gallons,  gets  the 
ttamps  for  nothing,  and  uses  them  for  high  proof  spirits,  he  defrauds  the  gov- 
ernment That  is,  to  take  a  10  proof  stamp,  and  certify  to  the  collector  that 
it  was  on  a  package  of  190  proof  spirits.  Is  a  fraud;  for  that  gives  the  rectifier 
credit  for  having  stamps  for  190  proof.  Instead  of  only  10  proof,  increases  his 
-credit  19  times.    In  order  to  give  evidence  to  the  collector  of  the  proof  of  the 
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spirits  in  the  packages,  these  stamps  are  so  coDStnicted  that  in  the  middle  of 
them  is  what  Is  Imown  as  the  *clip.'  The  clip  is  simply  a  history  of  the  pack- 
age printed  upon  it,  the  number  of  the  stamp,  the  name  of  the  collector  who 
issued  it,  and  the  number  of  proof  and  wine  gallons  in  the  package.  There  is 
a  piece  of  red  paper  under  the  clip,  and,  when  it  is  adjusted  to  the  barrel,  this 
clip  can  be  cut  out  so  as  to  be  sent  to  the  collector's  office,  and  that  is  the 
evidence  to  the  collector  that  that  particular  package  of  whiskey  is  in  that 
rectifying  establishment  for  the  purpose  of  being  rectified." 

Reuben  D.  Reid,  E.  J.  Justice,  S.  B.  Adams,  and  William  P.  By- 
num,  Jr.,  for  plaintiffs  in  error. 
A.  E.  Holton,  U.  S.  Atty.,  and  A.  H.  Price,  Asst.  U.  S.  Atty. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  WAD- 
DILL,  District  Judge. 

WADDILL,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  questions  presented  for  our  consideration  relate  almost  exclu- 
sively to  the  correctness  of  the  rulings  of  the  court  below  upon  the 
admission  or  rejection  of  evidence  pending  the  trial,  the  refusal  of  the 
court  to  give  certain  instructions  asked  for  by  the  plaintiffs  in  error, 
and  to  the  entry  by  the  lower  court  of  judgment  upon  the  verdict 
of  the  jury  against  them;  they  having  interposed  no  objection  to  the 
indictment  by  way  of  motion  to  quash  plea  in  abatement,  or  demurrer 
thereto,  introduced  no  evidence  in  their  own  behalf,  and  made  no 
objection  to  the  charge  of  the  lower  court  as  given. 

Plaintiffs  in  error  insist  that  the  evidence  offered  by  the  govern- 
ment as  to  the  acts,  conduct,  and  transactions  of  the  several  defend- 
ants, in  the  different  states,  had  in  connection  with  the  purchase  of 
stamps,  together  with  declarations  made  by  any  of  them  in  procuring 
such  stamps,  or  had  and  made  in  connection  with  the  several  busi- 
nesses alleged  to  have  been  organized,  owned,  and  conducted  by  them, 
could  only  have  been  introduced  against  the  defendants  J.  T.  and  H. 
C.  Sprinkle,  the  parties  making  such  declarations,  or  owning  such 
companies,  and  not  against  the  defendants  on  trial,  the  plaintiffs  in 
error  here,  who  disavow  all  knowledge  of  and  connection  with  such 
transactions;  there  being  no  count  in  the  indictment  charging  them 
as  conspirators,  and  had  there  been  such  count,  only  declarations 
made  in  furtherance  of  the  common  undertaking  should  have  been 
admitted.  The  character  of  the  case  under  consideration  has  neces- 
sarily to  be  taken  into  account  in  passing  upon  questions  affecting 
the  admission  and  exclusion  of  evidence,  in  order  to  determine  how 
far  the  acts,  conduct,  transactions,  and  declarations  of  any  of  the  co- 
defendants  may  have  been  admissible;  the  government  disputing  as 
a  matter  of  fact  that  any  such  declarations  were  admitted. 

The  defendants  are  jointly  charged  in  the  first,  third,  fifth,  seventh, 
and  eighth  counts  of  the  indictment  with  engaging  in  and  carrying 
on  business  as  rectifiers  of  spirituous  liquors,  with  intent  to  defraud 
the  United  States  of  the  taxes  on  the  spirits  so  rectified  by  them. 
The  Supreme  Court  in  United  States  v.  Simmons,  96  U.  S.  360,  24 
L.  Ed.  819,  passed  upon  the  meaning  of  the  language  "knowingly 
and  unlawfully  engaging  in  and  carrying  on  the  business  of  a  distiller. 
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with  intent  to  defraud  the  United  States"  in  the  purview  of  its  reve- 
nue laws,  in  which  the  court  held  that  the  intent  to  defraud  the  United 
States  was  of  the  very  essence  of  the  offense;  that 'the  commission  of 
the  act  complained  of,  coupled  with  the  intent  to  defraud  the  govern- 
ment, was  what  constituted  the  crime ;  that,  unless  both  conditions  ex- 
isted, no  crime  was  committed;  and  that  the  existence  of  fraud  in 
connection  with  the  business  of  distilling  must  be  established  by  sat- 
isfactory evidence — ^the  court  concluding  (page  364  of  96  U  S.  [24 
L.  Ed.  819]): 

"Such  intent  may,  however,  be  manifested  by  so  many  acts  on  the  part  of  the 
accused,  covering  such  a  long  period  of  time,  as  to  render  it  difficult,  if  not 
wholly  impracticable,  to  aver  with  any  degree  of  certainty  all  the  essential 
facts  from  which  it  may  be  fairly  inferred." 

"The  means  of  effecting  criminal  intent,"  says  Mr,  Wharton,  "or 
the  circumstances  evincive  of  the  design  with  which  the  act  was  done, 
are  considered  to  be  matters  of  evidence  to  go  to  the  jury,  to  demon- 
strate the  intent,  and  not  necessary  to  be  incorporated  in  the  indict- 
ment." 1  Whart.  §  292.  The  reason  for  this  rule  of  evidence,  where 
the  question  of  the  intent  with  which  a  particular  act  may  have  been 
committed  or  transaction  entered  into  becomes  material,  is  very  ap- 
parent, and  the  necessity  of  arriving  at  such  intent  from  a  full  and 
fair  consideration  of  all  the  facts  and  circumstance,  including  the 
acts  of  the  accused,  is  manifest.  In  many  cases  the  purpose  and  in- 
tent with  which  a  person  acts  can  only  be  reached  by  fair  inference, 
and  reasonable  conclusions  to  be  drawn  from  what  he  docs,  or  his 
acts  and  conduct,  would  necessarily  indicate.  A  contrary  view  would 
not  unf requently  most  seriously  affect  the  innocent. 

The  objections  apparently  rest  upon  the  theory  that,  inasmuch  as 
the  indictment  did  not  contain  a  count  for  conspiracy,  evidence  of  this 
character  should  for  that  reason  be  rejected.  But  this  position  is 
manifestly  not  well  founded.  In  St.  Clair  v.  United  States,  154  U.  S. 
134,  149,  14  Sup.  Ct.  1002,  38  L.  Ed.  936,  a  case  of  the  indictment  of 
three  persons  jointly  for  murder  upon  the  high  seas,  the  court  said, 
speaking  of  this  very  position  as  to  the  necessity  of  the  charge  of 
conspiracy : 

"These  objections  seem  to  rest  upon  the  general  ground  that  the  indictment 
did  not  charge  St  Glair,  Sparf,  and  Hanson,  as  co-conspirators.  The  evi- 
dence was  not  for  that  reason  to  be  rejected.  St.  Glair,  Sparf,  and  Hanson 
were  charged  jointly  with  having  killed  and  murdered  Fitzgerald.  The  acts, 
appearances,  and  declarations  of  either,  if  part  of  the  res  geste,  were  ad- 
missible for  the  purpose  of  presenting  to  the  jury  an  accurate  view  of  the  situ- 
ation as  it  was  at  the  time  the  alleged  murder  was  committed." 

Continuing,  the  court  said : 

"Gircumstances  attending  a  particular  transaction  under  investigation  by  a 
jury,  if  so  interwoven  with  each  other  and  with  the  principal  fact  that  they 
cannot  well  be  separated  without  depriving  the  jury  of  proof  that  Is  essential 
in  order  to  reach  a  just  conclusion,  are  admissible  in  evidence.*' 

Continuing  on  the  subject  of  the  res  gestae,  the  court  further  said: 

**  These  surrounding  circumstances,  constituting  part  of  the  res  gestae/ 
Greenleaf  says,  *roay  always  be  shown  to  the  jury  along  with  the  principal 
fact,  and  their  admissibility  is  determined  by  the  Judge  according  to  the  degree 
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of  their  relation  to  that  fact,  and  In  the  exercise  of  his  sound  discretion ;  It 
being  extremely  difficult.  If  not  impossible,  to  bring  this  class  of  cases  within 
the  limits  of  a  more  particular  description.'  1  Greenleaf  (12th  Ed.)  9  106.  See, 
also,  1  Bishop's  Cr.  Proc  %%  108^-1066.  The  res  gestae,'  Wharton  said«  'may  be, 
therefore,  defined  as  those  circumstances  which  are  the  undesigned  incidents 
of  a  particular  litigated  act,  and  which  are  admissible  when  illustrative  of 
such  act  These  incidents  may  be  separated  from  the  act  by  a  lapse  of  time 
more  or  less  appreciable  They  may  consist  of  speeches  of  any  one  con> 
cemed,  whether  participant  or  bystander.  They  may  comprise  things  left 
undone  as  well  as  things  done.  Their  sole  distinguishing  feature  is  that  they 
should  be  the  necessary  incidents  of  the  litigated  act ;  necessary  in  this  sense 
that  they  are  part  of  the  immediate  preparations  for  or  emanations  of  such 
act,  and  are  not  produced  by  the  calculating  policy  of  the  actors.  In  other 
words,  they  must  stand  in  immediate  causal  relation  to  the  act— a  relation  not 
broken  by  the  interposition  of  voluntary  individual  wariness  seeking  to  manu- 
facture evidence  for  itself.  Incidents  that  are  thus  Immediately  and  un- 
consciously associated  with  an  act,  whether  such  incidents  are  doings  or 
declarations,  become  In  this  way  evidence  of  the  character  of  the  act.'  1  Whar- 
ton. Bv.  (2d  Ed.,  1879)  |  259." 

In  the  present  case,  five  persons  arc  charged  with  the  conduct  of 
a  business,  lawful  in  itself,  but  which  became  unlawful  because  of  the 
intent  with  which  it  is  charged  to  have  been  carried  on ;  and  it  is  al- 
leged in  the  indictment,  that  the  purpose  of  the  three  companies  with- 
in the  state  of  North  Carolina  was  the  better  to  effect  the  unlawful  ob- 
ject; and  from  the  proof  it  appears  that  four  companies  in  three  dif- 
ferent states  of  the  Union  were  also  used  to  effect  such  unlawful  un- 
dertaking— ^that  is,  to  defraud  the  United  States — ^and  that  the  said 
defendants  jointly,  as  individuals  and  in  the  names  of  the  said  com- 
panies, were  knowingly  engaged  in  defrauding,  and  did  defraud,  the 
government  of  its  revenue.  This  necessarily  involved  a  variety  of 
transactions,  covering  many  times  and  places,  long  distances  one  from 
the  other,  and  during  a  period  of  some  12  months.  But,  so  far  as 
the  crime  is  concerned,  when  once  established,  they  all  were  and  be- 
came a  single  transaction,  and  in  that  view  clearly  admissible.  Ought 
not  the  acts,  conduct,  and  doings  of  each  of  the  defendants — not 
their  statements,  declarations,  or  admissions  necessarily,  but  what 
they  or  either  of  them  may  have  done — in  and  about  any  material 
transaction  forming  a  necessary  part  of  the  business  in  hand,  whereby 
the  government  was  defrauded  of  its  revenue,  manifestly  be  sub- 
mitted to  the  jury,  with  a  view  of  determining  the  bona  fides  of  their 
acts;  that  is,  their  intent  in  the  premises?  They  should,  of  course, 
be  the  necessary  incidents  of  the  litigated  act,  and  such  acts,  inci- 
dents, and  doings  as  are  necessarily  and  unconsciously  associated 
with  the  crime  as  committed.  The  fact  that  the  circumstances  at- 
tending a  particular  transaction,  when  so  interwoven  with  each  other 
and  with  the  principal  fact  that  they  cannot  be  separated  without  de- 
priving the  jury  of  what  is  essential,  may  be  submitted  to  the  jury, 
seems  now  well  recognized  and  settled.  St.  Clair  v.  United  States, 
154  U.  S.  149,  14  Sup.  Ct.  1002,  38  L.  Ed.  936;  Beaver  v.  Taylor, 
68  U.  S.  637,  742,  17  L.  Ed.  601 ;  Insurance  Co.  v.  Mosley,  76  U.  S. 
397,  407-8,  19  L.  Ed.  437;  Clune  v.  U.  S.,  169  U.  S.  690,  592,  16 
Sup.  Ct.  126,  40  L.  Ed.  269 ;  Wiborg  v.  U.  S.,  163  U.  S.  632,  657, 
16  Sup.  Ct  1127,  41  L.  Ed.  289. 
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In  Insurance  Co.  v.  Moslcy,  75  U.  S.  397,  19  L.  Ed.  437,  supra, 
a  case  involving  liability  under  an  insurance  policy,  and  how  far  the 
statements  of  the  insured  made  as  to  the  manner  and  extent  of  his 
injury  prior  to  the  time  of  his  death,  could  be  introduced  by  his  es- 
tate in  his  behalf,  Mr.  Justice  Swayne,  speaking  for  the  Supreme 
Court,  said: 

*To  bring  snch  declarations  within  this  principle,  generally,  they  must  be 
contemporaneous  with  the  main  fact  to  which  they  relate.  Bat  this  rule  is 
by  no  means  of  nniversal  application.  In  Rawson  v.  Haigh,  2  Bingham,  99, 
a  debtor  had  left  England  and  gone  to  Paris,  where  he  remained.  The  ques- 
tion was  whether  his  departure  from  England  was  an  act  of  bankruptcy,  and 
that  depended  upon  the  intent  by  which  he  was  actuated.  To  show  this  intent, 
a  letter  written  in  France,  a  month  after  his  departure,  was  received  in  eyi- 
dence.  Upon  full  argument,  it  was  held  that  it  was  properly  received.  Baron 
Park  said :  'It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  declara- 
tions. We  must  Judge  from  all  the  circumstances  of  the  case.  We  need  not 
go  the  length  of  saying  that  a  declaration,  made  a  month  after  the  fact,  would, 
of  itself,  be  admissible ;  but  if,  as  in  the  present  case,  there  are  connecting  cir- 
cumstances,* it  may,  even  at  that  time,  form  a  part  of  the  whole  res  gestae.' 
Where  a  peddler's  wagon  was  struck  and  the  peddler  injured  by  a  locomotive, 
the  Supreme  Ck>urt  of  Pennsylvania  said :  'We  cannot  say  that  the  declaration 
of  the  engineer  was  no  part  of  the  res  gestse.  It  was  made  at  the  time — in 
view  of  the  goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes — ^and 
seems  to  have  grown  directly  out  of  and  Immediately  after  the  happening  of 
the  fact'  The  declaration  was  held  to  be  'a  part  of  the  transaction  itself.'  In 
the  complexity  of  human  affairs,  what  is  done  and  what  is  said  are  often  so 
related  that  neither  can  be  detached  without  leaving  the  residue  fragmentary 
and  distorted.  There  may  be  fraud  and  falsehood  as  to  both;  but  there  is 
no  ground  of  objection  to  one  that  does  not  exist  equally  as  to  the  other.  To 
reject  the  verbal  fact  would  not  unfrequently  have  the  same  effect  as  to  strike 
out  the  controlling  member  from  a  sentence,  or  the  controlling  sentence  from 
Its  context  The  doctrine  of  res  gestse  was  considered  by  this  court  in  Beaver 
V.  Taylor,  1  Wall.  037,  17  L.  Ed.  601.  What  was  said  in  that  case  need  not 
be  repeated.  Here  the  principal  fact  is  the  bodily  Injury.  The  res  gestse  are 
the  statements  of  the  cause  made  by  the  assured  almost  contemporaneously 
with  its  occurrence,  and  those  relating  to  the  consequences  made  while  the  lat- 
ter subsisted,  and  were  in  progress.  Where  sickness  or  affection  is  the  sub- 
ject of  Inquiry,  the  sickness  or  affection  is  the  principal  fact  The  res  gestse 
are  the  declarations  tending  the  show  the  reality  of  its  existence,  and  its  ex- 
tent and  character.  The  tendency  of  recent  adjudications  is  to  extend,  rather 
than  to  narrow,  the  scope  of  the  doctrine  Rightly  guarded  in  its  practical 
application,  there  is  no  principle  in  the  law  of  evidence  more  safe  in  its  re- 
sults. There  is  none  which  rests  on  a  more  solid  basis  of  reason  and  au- 
thority." 

"Where  an  offense  is  the  termination  of  a  continuous  transaction, 
it  is  admissible  to  show  the  entire  train  of  connected  facts  leading  up 
to  and  forming  part  of  the  preparation  for  the  commission  of  the  of- 
fense, whether  consisting  of  conduct,  declarations,  or  other  occurrences." 
24  Am.  &  Eng.  Ency.  Law,  675,  and  note  1 ;  State  v.  Prater,  52  W. 
Va.  132,  43  S.  E.  230;  Hall  v.  State,  48  Ga.  607,  608;  Eagon  v.  Eagon, 
60  Kan.  697,  706,  57  Pac.  942 ;  Chicago  &  E.  Ry.  Co.  v.  Cummings, 
53  N.  E.  1026,  24  Ind.  App.  192 ;  Pinney  v.  Jones,  64  Conn.  545,  30 
Atl.  762,  42  Am.  St  Rep.  209;  Com.  v.  Trefethen,  157  Mass.  180, 
31  N.  E.  961,  24  L.  R.  A.  235;  Jordan  v.  State,  81  Ala.  20,  30,  1 
South.  577. 

It  once  appearing^  that  the  stamps,  upon  which  the  proof  had  been 
raised  so  as  to  defraud  the  government  of  its  revenue,  were  used 
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by  the  plaintiffs  in  error  in  the  conduct  of  their  business,  and  by  them 
used  at  such  increased  proof,  were  the  same  stamps  purchased  in  the 
states  of  IlHnois,  Kentucky,  and  Indiana,  in  the  names  of  the  com- 
panies alleged  by  the  government  to  have  been  fraudulently  used  by 
said  plaintiffs  in  error  for  such  purpose,  then,  manifestly,  every  fact 
and  circumstance  tending  to  throw  light  upon  the  issue  of  such 
stamps  to  the  said  last-named  companies  became  material,  and  was 
so  related  to  the  main  transaction  by  which  the  government  was  de- 
frauded as  to  constitute  the  same  a  part  of  the  unlawful  act  of  which 
the  government  complained;  and,  upon  this  condition  so  appearing, 
the  lower  court  properly  declined  to  direct  the  jury  to  disregard  the 
evidence  that  had  been  admitted  conditionally  upon  the  proof  of  the 
commission  of  the  corpus  delicti,  or  of  the  connection  of  the  defend- 
ants one  with  another.  To  maintain  the  contention  of  the  plaintiffs 
in  error  in  this  respect  would  be  to  place  them  in  the  position  of  ob- 
jecting to  the  government's  developing  a  fraud  upon  its  revenue  to 
which  they  themselves  were,  from  their  standpoint,  innocent  parties. 
In  this  case,  while  we  are  inclined  to  think  the  authorities  abundant 
to  have  justified  the  lower  court  in  admitting  as  a  part  of  the  res 
gestae  any  of  the  declarations  or  admissions  that  may  have  been  made 
by  the  defendants  in  connection  with  the  issuance  and  use  of  the 
stamps  alleged  to  Jiave  been  purchased  for  the  purpose  of  commit- 
ting the  fraud  upon  the  government,  still  we  do  not  find  it  necessary 
to  pass  definitely  on  that  question,  as  it  is  not  clear  from  the  record 
that  such  declarations  were  admitted.  We  are  convinced,  however, 
and  that  is  all  that  is  necessary  to  be  determined  for  the  purposes  of 
this  case,  that  the  fact  of  the  purchase  of  such  stamps,  and  all  the 
circumstances  connected  therewith,  including  the  acts,  conduct,  and 
transactions  of  any  of  the  defendants,  acting  either  as  individuals 
or  in  the  name  of  any  or  all  of  said  companies,  as  well  in  the  issue 
as  in  the  subsequent  use  of  said  stamps,  is  admissible  in  evidence 
against  the  plaintiffs  in  error,  who  either  as  individuals,  or  by  means 
of  the  corporations  owned  and  operated  by  them  in  North  Carolina, 
appear  to  have  fraudulently  received  and  unlawfully  used  the  said 
stamps  in  the  conduct  of  their  business  to  defraud  the  government. 
Many  of  the  exceptions  relate  to  the  admission  of  evidence  that 
was  for  the  moment  apparently  applicable  to  one  or  more  of  the  de- 
fendants in  the  indictment  or  on  trial,  and  not  to  them  all.  This  is 
almost  inevitable  where  persons  are  jointly  indicted  and  tried,  and 
particularly  in  a  case  like  the  one  under  consideration,  where  the  com- 
mission of  the  offense,  or  proof  of  the  corpus  delicti,  depended  on 
the  establishment  of  such  a  variety  of  different  facts,  covering  a  long 
period  of  time,  and  widely  separated  one  from  the  other.  It  was, 
of  course,  in  order  to  make  such  evidence  avail  or  material,  necessary 
to  connect  the  same  with  or  show  its  pertinency  to  the  case  of  one 
or  more  of  the  defendants ;  but  it  was  not  necessary  that  a  particular 
fact  in  proof  should  be  shown  to  be  applicable  to  all  of  the  defend- 
ants, its  bearing  upon  the  whole  case  being  apparent.  An  election 
of  the  defendants  to  be  tried  separately,  the  granting  of  which  would 
have  been  in  the  discretion  of  the  trial  court,  would  have  lessened 
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the  embarrassments  arising  from  this  condition.  But  no  such  motion 
was  made;  and  we  are  convinced  that  the  trial  court  committed  no 
error  in  the  particulars  complained  of,  of  which  the  defendants  under 
trial  have  any  just  cause  of  complaint.  The  question  of  the  conduct 
of  trials,  and  the  time  and  manner  of  the  introduction  of  evidence, 
is  a  matter  largely  within  the  discretion  of  the  trial  judge;  and  while 
in  this  case  the  exceptions  taken  were  many,  and  involved  nearly 
every  conceivable  phase  that  could  likely  arise,  still,  as  to  most  of 
the  objections,  they  presented  no  questions  of  serious  difficulty,  the 
same  arising  only  by  reason  of  the  trial  of  several  persons  together, 
and  the  effort,  first,  to  show  the  commission  of  the  crime,  and  then 
the  connection  of  the  defendants  with  such  crime.  As  illustrative 
of  the  embarrassment  arising  from  the  joint  indictment  of  all  the  de- 
fendants and  the  trial  of  three  of  them,  the  plaintiffs  in  error  by  two 
of  their  exceptions  say,  first,  that  it  was  error  to  prove  that  the 
absent  defendant  J.  T.  Sprinkle  was  a  boy  only  19  years  of  age ;  sec- 
ond, that  another  of  the  absent  defendants,  H.  C.  Sprinkle,  who  was 
the  ostensible  owner  of  the  Oak  Grove  and  Milton  Companies,  was 
a  young  man  who,  in  point  of  fact,  gave  no  attention  to  the  businesses, 
and  did  not  appear  to  be  engaged  in  or  about  their  conduct.  On  first 
view,  each  of  these  inquiries  might  appear  irrelevant;  but  in  the 
prosecution,  when  the  government's  entire  case  was  based  upon  the 
fact  that  the  five  defendants  named  in  the  indictment  were  jointly 
engaged  in  defrauding  the  government  and  were  using  the  names 
of  the  three  North  cSirolina  companies  to  more  effectually  accom- 
plish their  purpose,  and  that  the  Kentucky,  Indiana,  and  Illinois  com- 
panies were  used  for  a  like  purpose,  one  of  the  defendants,  J.  T. 
Sprinkle,  a  young  man  19  years  old,  a  son  of  the  plaintiff  in  error  B. 
F.  Sprinkle,  being  the  person  engaged  in  the  conduct  of  the  nonresi- 
dent companies,  as  well  as  the  apparent  owner  of  one  of  the  North 
Carolina  companies,  and  H.  C.  Sprinkle,  the  apparent  owner  and  pro- 
prietor of  the  remaining  two  North  Carolina  companies,  the  fact  of 
the  age  of  one  or  both  of  these  absent  defendants,  their  relation  to 
the  plaintiffs  in  error,  B.  F.  Sprinkle,  and  of  the  improbability  of  either 
of  them  being  thus  largely  engaged  in  business,  and  that  the  one  in 
North  Carolina  gave  little  or  no  attention  to  the  two  companies  os- 
tensibly owned  and  operated  by  him,  became  matters  of  material 
moment,  and  the  jury  had  a  right  to  know  the  connection  of  the  par- 
ties and  companies,  and  to  draw  proper  inferences  from  such  cir- 
cumstances. 

Exceptions  reserved  in  connection  with  the  admission  of  evidence 
also  present  the  question  as  to  whether  the  instructions,  rules  and 
regulations  prescribed  by  the  Commissioner  of  Internal  Revenue, 
and  properly  applicable  to  those  engaged  in  the  business  of  the  plain- 
tiffs in  error,  and  in  force  at  the  time  of  the  commission  of  the  of- 
fense alleged  against  them,  were  improperly  admitted  as  evidence  to 
the  jury.  Sections  321  and  3291  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  pp.  186,  2132]  authorize  the  Conmiissioner  of  Internal  Reve- 
nue to  prescribe  such  instructions,  rules,  and  regulations,  and  pur- 
suant to  which  those  offered  in  evidence,  revised  April  6,  1901,  were 
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promulgated;  and  there  was  no  error  in  their  admission  as  evidence, 
though  there  was  no  necessity  for  their  formal  introduction,  they  be- 
ing matters  of  which  the  courts  of  the  United  States  take  judicial 
notice.  This  was  expressly  decided  by  the  Supreme  Court  in  passing 
on  the  necessity  of  the  introduction  of  certain  rules  and  regulations 
of  the  interior  department  in  Caha  v.  United  States,  152  U.  S.  212, 
14  Sup.  Ct.  613,  38  L.  Ed.  416 ;  the  court  citing  the  following  decisions 
as  bearing  upon  the  general  question:  United  States  v.  Teschmaker, 
63  U.  S.  392,  405,  16  L.  Ed.  353 ;  Romer  v.  United  States,  68  U.  S. 
721,  17  L.  Ed.  627;  Armstrong  v.  United  States,  80  U.  S.  154,  20 
L.  Ed.  614;  Jones  v.  United  States,  137  U.  S.  202,  11  Sup.  Ct.  80, 
34  L.  Ed.  691 ;  Knight  v.  United  States  Ass'n,  142  U.  S.  161,  169, 
12  Sup.  Ct.  258,  35  L.  Ed.  974;  Jenkins  v.  CoUard,  145  U.  S.  646,  12, 
Sup.  Ct.  868,  36  L.  Ed.  812. 

2.  The  several  exceptions  to  the  action  of  the  lower  court  in  refusing 
to  give  to  the  jury  instructions  asked  for  by  the  plaintiffs  in  error, 
together  with  their  assignments  of  error  covering  such  exceptions, 
have  been  fully  and  carefully  considered  by  the  court;  and  our  con- 
clusion is  that  said  instructions,  which  in  many  instances  raise  but 
the  same  questions  covered  by  the  exceptions  taken  to  the  rejection 
and  admission  of  evidence,  and  in  others  matters  not  justified  by  the 
evidence,  were  one  and  all  properly  refused;  that  the  court's  charge, 
to  which  the  plaintiffs  in  error  did  not  except,  fully  and  fairly  sub- 
mitted the  case  to  the  jury;  and  that  said  plaintiffs  in  error  have  no 
just  cause  of  complaint,  either  because  of  the  instructions  refused 
or  the  charge  given  by  the  court. 

3.  The  plaintiffs  in  error  excepted  to  the  action  of  the  lower  court 
in  overruling  their  motion  made  for  a  new  trial.  This  ruling  is  not  the 
subject  of  review  by  this  court.  Blitz  v.  United  States,  153  U.  S.  308, 
312,  14  Sup.  Ct.  924,  38  L.  Ed.  725 ;  Wheeler  v.  United  States,  159 
U.  S.  523,  16  Sup.  Ct.  93,  40  L.  Ed.  244;  Addington  v.  United  States, 
166  U.  S.  184,  17  Sup.  Ct.  288,  41  L.  Ed.  679. 

4.  The  plaintiffs  in  error  also  excepted  to  the  action  of  the  lower 
court  in  entering  judgment  against  them  upon  the  verdict  of  the  jury. 
This  is  a  writ  of  error,  which  presents  for  consideration  errors  of 
law  properly  presented  by  a  bill  of  exceptions  or  arising  upon  the 
record.  Bucklin  v.  United  States,  169  U.  S.  680,  682,  16  Sup.  Ct 
182,  40  L.  Ed.  304,  305;  iEtna  Life  Ins.  Co.  v.  Ward,  140  U.  S. 
76,  91,  11  Sup.  Ct.  720,  35  L.  Ed.  371 ;  Foster's  Fed.  Pr.  §  496.  No 
motion  or  request  was  made  that  the  jury  be  instructed  to  find  for 
the  defendants,  or  either  of  them,  which  motion  would,  if  made,  over- 
ruled, and  properly  excepted  to,  have  left  open  to  this  court  to  con- 
sider whether  there  was  any  evidence  to  sustain  the  verdict,  though 
not  to  pass  upon  its  weight  or  sufficiency.  Wiborg  v.  United  States, 
163  U.  S.  632,  668,  16  Sup.  Ct.  1127,  1197,  41  L.  Ed.  289 ;  Humes 
v.  United  States,  170  U.  S.  212,  18  Sup.  Ct.  602,  42  L.  Ed,  1011; 
Clyatt  V.  United  States,  197  U.  S.  207,  221,  25  Sup.  Ct.  429,  49  L. 
Ed.  726.  Being  of  the  opinion,  after  maturely  considering  all  of  the 
assignments  of  error,  as  well  those  particularly  passed  upon  as 
those  not  in  terms  enumerated  and  referred  to  herein,  that  no  error 


Digitized  by 


Google 


BEEYE  y.  NOBTH  CABOLINA  LAND  A  TIMBEB  CX>.  821 

of  law  has  been  committed  of  which  the  plaintiffs  in  error  can  com- 
plain, and  that  the  facts,  of  which  the  jury  was  the  judge,  fully  war- 
ranted their  finding,  the  exception  taken  to  the  action  of  the  lower 
court  in  entering  judgment  is  overruled. 

The  action  of  the  lower  court,  being  without  error,  will  be,  and  is 
hereby,  in  all  respects  affirmed. 


BEBVB  V.  NORTH  CAROLINA  LAND  ft  TIMBER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  5,  1906.) 

f        No.  1387. 

L  PuBUo  Lands — Obant  of  State  Lawds — ^VAirorrr  Undcb  Tennessee  Stat- 
ute. 

Under  the  statutes  of  Tennessee  governing  grants  of  state  lands,  as 
construed  by  Its  Supreme  Court,  a  valid  entry  Is  not  essential  to  a  valid 
grant,  and  the  older  of  two  conflicting  grants,  each  based  on  a  void  entry, 
passes  the  state's  title. 

2.  EzEcunoN — Validity  of  Sale — ^Presumption  of  Regulabitt. 

That  one  assumed  to  be  an  officer,  and  made  a  levy  and  return  under 
an  execution  directed  only  to  a  lawful^  officer,  is  sufficient,  on  collateral 
attack,  to  raise  a  presumption  that  he  was  such  officer,  although  the  fact 
is  not  stated  in  his  return. 

8.  Same. 

On  a  collateral  attack  upon  an  execution  sale,  made  26  years  after  the 
execution  of  a  trust  deed  on  the  property  by  the  owner,  the  presumption 
is  that  the  debt  secured  by  the  .deed  was  satisfied  and  that  the  sale 
passed  a  good  title. 

4.  Executors — Powers — Conveyance  of  Property. 

An  executor,  having  power  under  the  will  to  sell  and  convey  any  part 
of  the  testator's  property,  had  authority  to  direct  the  making  of  a  sher- 
IfTs  deed,  to  which  the  testator  was  entitled,  to  a  third  party,  who  had 
acquired  the  equitable  title,  notwithstanding  the  fact  that  the  remainder 
of  the  estate  had  been  closed,  where  he  had  not  resigned  or  been  dis* 
charged. 

5.  Execution — Validity  of  Deed — Power  of  Succeeding  Sheriff. 

Under  Shannon's  Code  Tenn.  §  4783,  which  provides  that  a  sheriff  who 
makes  a  sale  of  lands  may  make  a  deed  to  the  purchaser,  or  any  one 
succeeding  to  his  rights,  "at  any  time,  either  within  or  after  the  expira- 
tion of  the  two  years  allowed  for  redemption,"  and  section  4785,  which 
authorizes  a  sheriff  to  execute  deeds  for  lands  sold  by  a  former  sheriff, 
without  any  limitation  as  to  time,  the  mere  lapse  of  time  does  not  af- 
fect the  validity  of  such  a  deed  made  by  a  subsequent  sheriff. 

ft.  Equity — Proof  of  Title — Right  to  Bring  in  (Curative  Deed  ey  Supple- 
mental Biix. 

Where  plaintiff  had  an  Inchoate  title  to  land  in  suit,  but  which  was 
imperfect  because  of  the  Invalidity  of  a  sherifTs  deed,  it  was  not  error  to 
permit  the  bringing  forward  by  supplemental  bill  of  a  curative  deed 
executed  pending  the  suit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  cause  came  on  to  be  heard  upon  April  13,  1905.  An  opinion  reversing 
the  decree  of  the  Circuit  Court  upon  the  ground  of  the  Invalidity  of  the  com- 
plainant's grant  was  filed  May  2,  1905.    The  ground  upon  which  we  proceeded* 
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as  well  as  tbe  facts  of  the  case,  is  fully  set  forth  in  our  former  opinion,  wbicb 
was  as  follows: 

"Bill  to  restrain  trespass  a  tract  of  wild  mountain  land,  valuable  only  for 
its  timber,  and  to  cancel  the  grant  and  deeds  under  which  tbe  defendants 
claim  in  so  far  as  same  conflict  with  the  grant  and  deeds  under  which  tbe 
complainant  asserts  title  to  the  land  upon  which  trespasses  are  l)eing  com- 
mitted. There  was  a  decree  for  the  complainant,  and  the  defendant,  M.  P. 
Reeve,  has  appealed. 

"LURTON,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

"Tbe  complainant  deraigns  title  to  the  land  In  dispute  from  a  grant  t> 
John  Burgner,  for  5,000  acres,  dated  November  29,  1841.  The  defendant  de- 
raigned  title  from  a  grant  to  Richard  West,  for  1,900  acres,  dated  October  3. 
1843.  Both  grants  are  from  the  state  of  Tennessee.  Neither  party  has  had 
any  such  possession  as  to  perfect  a  title  under  statute  of  limitations.  Tbe 
West  grant  laps  upon  the  older  Burgner  grant  ^  To  what  extent  does  not  ap- 
pear. The  question  made  by  tbe  issues  and  decided  by  the  court  below  was 
tbe  single  question  of  superiority  of  title.  The  Burgner  grant  is  the  oldest, 
and,  in  the  absence  of  both  the  Burgner  and  West  entries,  is  the  superior 
title  If  a  valid  grant  The  contention  Is  that  the  grant  to  Burgner  is  void 
because  Issued  without  any  authority  of  law. 

*That  grant,  upon  Its  face,  recites  that  it  Issued  upon  an  entry  dated  No- 
vember 29,  1838.  By  an  act  passed  November  28,  1839,  it  was  provided  that 
entries  theretofore  made  might  be  surveyed  at  any  time  prior  to  September  1. 
1841,  and  *the  further  time  of  two  years,  from  and  after  the  passage  of  this 
act  to  have  such  surveys  grants  ;*  and  that  *\t  such  surveys  stiall  not  be 
made  and  grants  obtained  thereon,  as  provided  in  this  act  such  entries  and 
surveys,  as  the  case  may  be,  shall  be  null  and  void  as  against  subsequent 
entries.'  The  time  within  which  a  grant  might  Issue  under  this  extension  act 
expired  November  28,  1841.  Ck)mplainant*8  grant  issued  November  29.  1S41. 
one  day  after  tbe  expiration  of  the  law.  The  West  entry  was,  at  the  date  of 
this  hiatus,  an  existing  entry  junior  to  that  of  Burgner,  and  upon  it  tbe 
West  grant  issued  subsequent  to  this  hiatus  and  Junior  to  the  Burgner  grant 
The  fact  that  the  Burgner  grant  issued  upon  an  entry  which,  by  the  express 
terms  of  the  act  of  1839,  was  null  and  void,  is  apparent  from  the  date  of 
the  entry  recited  in  the  grant  itself.  November  30,  1841,  another  extension 
act  was  passed,  which  extended  the  time  within  which  all  entries  theretofore 
made  might  be  carried  into  grants.  But  the  Burgner  grant  can  obtain  no 
benefit  from  this  act  l)ecause  it  issued  one  day  after  the  expiration  of  tbe 
act  of  1839,  and  one  day  before  tbe  act  of  1841  was  passed. 

'*We  need  not  stop  to  consider  what  would  have  been  the  effect  if  Burgner s 
grant  had  not  issued  until  after  the  later  extension  act  of  1841  had  passed. 
That  it  would  have  resuscitated  his  entry  and  furnished  the  foundation  for 
a  grant  in  the  absence  of  any  Intervening  rights  in  favor  of  a  younger  enterer. 
may  be  concede^.  Blevins  v.  Grew,  3  Sneed,  154;  Williamson  v.  Throop,  11 
Humph.  265 ;  Tipton  v.  Sanders,  2  Head,  090 ;  Henegar  v.  Matthews,  88  Tenn. 
132,  14  S.  W.  554;  Sheafer  v.  Mitchell,  109  Tenn.  181,  71  &  W.  86.  The 
plaintiff's  grant  can  obtain  no  support  from  subsequent  extension  acts,  but 
must  stand  or  fall  upon  the  question  of  the  power  of  the  staters  officials  to 
issue  a  grant  upon  an  entry  which,  under  the  law,  was  null  and  void.  As 
this  is  a  collateral  attaclc.  It  will  be  of  no  avail  unless  the  Burgner  grant  is 
void  and  not  merely  voidable  by  a  direct  proceeding.  Fowler  v.  Nixon.  7 
Heisk.  725;  Curie  v.  Barrel,  2  Sneed,  66.  A  grant  of  the  vacant  land  of 
Tennessee  must  have  Its  origin  in  a  valid  entry,  and  a  grant  which  has  no 
other  basis  than  a  void  entry  is  void,  wherever  impeached,  if  the  facts  are 
apparent  upon  the  face  of  the  grant  or  otherwise  appear  by  record  evidence 
of  lilie  dignity.  Jackson  v.  Honeycut,  1  Overt  (Tenn.)  31;  Cobb's  Heirs  v. 
Conway's  Heirs,  3  Hayw.  (Tenn.)  21;  McLemore  v.  Wright,  2  Yerg.  326- 
Polk  v  Wendell,  5  Wheat  293,  5  L.  Ed.  92;  Crutchfield  v.  Hammock,  4 
Humph.  203;  Roach  v.  Boyd,  1  Sneed,  134;  Woodfolk's  Lessee  v.  Xall,  2 
Sneed,  674. 

**ln  Crutchfield  v.  Hammock,  cited  above,  vacant  lands  lying  In  one  sur- 
veyor district  were  entered  in  another  of  #rhich  they  constituted  no  part    A 
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grant  was  nevertheless  Issued.  The  trial  court  instructed  the  Jury  that  If 
the  lands  included  in  the  plaintifTs  grant  did  not  constitute  a  part  of  the  dis- 
trict in  which  they  were  entered,  that  the  entry  and  grant  were  void.  In  the 
Supreme  Court  it  was  contended  that  inasmuch  as  the  surveyor  of  the  district 
of  entry  had  actually  included  the  lands  in  question  in  his  district  and 
placed  it  down  upon  the  plans  thereof,  that  the  plaintiff  had  a  right  to  enter 
it  In  that  ofl9ce,  and  that  the  state  having  issued  a  grant  therefor,  all  persons 
were  precluded  from  going  behind  the  grant  To  this  the  court  replied: 
*Thls  argument  cannot  be  sustained.  Ever  since  the  case  of  Polk's  Lessee  v. 
Wendell  and  others,  decided  by  the  Supreme  CJourt  of  the  United  States  [5  L. 
Ed.  92]  and  [Polk's  Lessee  v.  Wendell],  reported  in  2  Tenn.  433  [Fed.  Cas. 
No.  11,251],  it  has  been  held  that  entries  and  grants  are  void,  and  may  be 
resisted  in  a  trial  in  ejectments  whenever  there  is  want  of  property  in  the 
grantor,  or  want  of  power  in  the  officers  appointed  by  the  Governor  to  re- 
ceive the  entries  or  issue  the  grants.  The  principles  of  this  decision  have  been 
recognized  by  the  Supreme  Court  of  this  state  In  the  cases  of  Fentress'  Lessef' 
V.  WePtem,  decided  at  Charlotte  in  1820,  not  reported,  and  in  the  case  of 
McLemore's  Lessee  v.  Wright,  decided  at  Reynoldsburgh  in  1829,  and  reported 
in  2  Yerg.  326.  In  the  case  now  under  consideration,  the  lands  in  dispute, 
constituting  a  part  of  the  Hlawassee  district,  were  not  included  by  the  lines 
of  the  Ocoee  district  The  surveyor,  then,  in  extending  the  lines  so  as  to 
embrace  it,  was  acting  out  of  the  sphere  of  the  authority  Invested  in  him, 
and  his  act  was  void.  Being  void,  the  act  cannot  be  construed  to  have  made 
these  lands  a  part  of  the  Ocoee  district  Not  being  such,  the  entry  taker  had 
no  power  to  receive  entries  therefor,  as  his  power  was  limited  to  the  reception 
of  entries  of  land  in  the  Ocoee  district;  he  having  no  power  to  issue  grants 
except  upon  valid  entries.  The  lessor  of  the  plaintiff,  then,  had  no  title  to 
the  premises  in  dispute,  and  the  judgment  of  the  circuit  court  must  be  af- 
firmed.' This  case  was  followed  in  Roach  v.  Boyd,  cited  above,  where  it  was 
held  that  an  entry  made  in  an  entry  office  which  had  been  closed  was  a 
nullity  and  'that  the  grant  founded  upon  it  was  void.* 

"Crutchfleld  v.  Hammock  and  Roach  v.  Boyd  were  affirmed  and  applied  In 
Woodfolk's  Lessee  v.  Nail,  cited  above.  Woodfolk's  Lessee  v.  Nail  was  an  ac- 
tion of  ejectment  Each  party  claimed  the  land  in  dispute  under  conflicting 
grants.  The  plaintiff's  entry  and  grant  were  junior  to  the  entry  and  grant 
of  the  defendant  But  plaintiff  claimed  that,  although  his  entry  and  grant 
were  junior,  they  constituted  the  only  valid  entry  and  grant,  and  that  de- 
fendant's grant  was  void.  This  claim  was  rested  upon  the  fact  that  at  the  date 
of  defendant's  entry  there  was  an  interval  of  a  short  time  during  which 
there  was  no  authority  of  law  for  making  an  entry  within  that  portion  of  the 
state  where  this  land  was,  and  that  the  law  closing  the  entry  office  had  re- 
quired all  claims  to  be  presented  and  entries  made  thereon  on  or  by  a  date 
named,  or  be  'forever  thereafter  barred.'  The  office  was  again  opened.  But 
during  the  interval  defendant's  entry  was  made  and  spread  upon  the  entry 
book,  and  so  remained  after  the  office  was  again  opened.  Defendant's  grant 
issued  after  the  reopening  of  the  office.  The  court,  after  holding  that  the 
entry  did  not  become  a  good  entry  by  remaining  upon  the  entry  taker's  book, 
having  been  originally  placed  there  in  violation  of  official  duty,  and  that 
'nothing  short  of  an  express  l^islative  enactment  could  have  had  the  effect 
of  legalizing  the  pretended  entry,  or  making  it  operative  for  any  purpose,' 
said:  *It  is  clear,  therefore,  that  the  entry  in  question  is  utterly  void;  and 
of  necessity  the  grant  founded  upon  it  must  be  held  void  likewise.  The  case 
before  us  is  free  from  all  the  supposed  difficulties  that  have  embarrassed  the 
question  in  regard  to  the  jurisdiction  of  a  court  of  law  to  declare  a  grant 
void.  It  clearly  falls  within  a  principle  long  recognized  In  our  jurisprudence 
as  an  exception  to  the  general  rule  upon  this  subject  The  case  of  an  entry 
attempted  to  be  made  without  or  against  the  authority  of  positive  law  is  ob- 
viously distinguishable  from  those  cases  where  the  entries  were  authorized  by 
law,  but  errors  or  inequalities  intervene  in  the  course  of  proceeding.  See 
Crutchfleld  v.  Hammock,  4  Humph.  203 ;  Roach  v.  Boyd,  1  Sneed,  135.' 

"The  cases  of  Craig's  Lessee  v.  Vance,  1  Overt  183;  Wood  v.  Elledge,  11 
Heisk,  611;  Webb  v.  Haley,  7  Baxt  602,  603,  and  Berry  v.  Wagner,  13  Lea, 
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69i,  508,  have  been  cited  as  holding  that  an  entry  is  not  essential  to  the  tsso- 
ance  or  validity  of  grant  Craig's  Lessee  ▼.  Vance  seems  to  have  been  an 
obiter  by  a  single  Judge  at  nisi  prins.  Bat  if  Judge  Overton  bad  in  mind 
grants  upon  military  warrants  prior  to  the  act  of  April  12,  1784,  he  was 
right,  for  it  was  not  until  the  act  last  mentioned  that  there  was  any  pro- 
vision of  law  requiring  an  entry  book  in  respect  of  locations  under  military 
warrants.  It  was,  before  that  act,  'agreeable  to  law'  that  the  surveyor  should 
indorse  upon  the  back  of  the  warrant  the  location  made  by  the  holder,  and 
for  a  grant  to  issue  upon  the  warrant  and  location  so  made.  After  the  act 
of  April,  1784,  entry  takers  were  appointed  and  entry  books  provided,  and 
all  entries  required  to  be  made  in  the  proper  district  The  history  of  the 
matter  may  be  read  in  Lester  v.  Craig's  Trustee,  Cooke  (Tenn.)  482,  484. 
Wood  V.  Elledge  presented  only  the  question  of  whether  the  plaintiff's 
younger  grant  could  be  carried  back  to  the  date  of  his  entry,  which  was 
older  than  that  of  the  defendant  Both  entries  were  in  evidence.  The  oral 
evidence  tended  to  show  that  the  objects  called  for  in  plaintiCTs  entry  could 
not  be  located,  while  the  localities  in  defendant's  entry  were  notorious.  In 
this  state  of  the  case,  plaintiff's  grant  could  not  by  relation  go  back  to  such 
an  entry,  and  his  title  was  therefore  only  of  the  date  of  his  grant  The  case 
is  one  under  the  well-settled  Tennessee  doctrine  that  a  grant  based  upon  a 
special  entry  relates  to  the  date  of  its  entry,  and  will  override  an  older  grant 
upon  a  younger  entry.  Anderson  v.  Cannon,  Cooke  (Tenn.)  27,  31;  Parrish 
V.  Cummins,  11  Humph.  297:  Bleidom  v.  Pilot  Mountain  Co.,  89  Tenn.  169, 
204,  15  S.  W.  737.  Webb  v.  Haley  has  no  bearing  whatever  upon  the  question 
of  the  necessity  of  a  valid  entry. 

'The  book  of  an  entry  taker  is  a  record,  and  copies  taken  from  it  consti- 
tute record  evidence.  The  entry  taker  must  furnish  the  surveyor  with  a 
copy  of  his  record  on  which  he  makes  his  survey.  This  entry  and  the  survey 
are  furnished  to  the  register  or  Secretary  of  State  and  constitute  the  author- 
ity for  issuing  a  grant  Sampson  v.  Bone,  4  Heisk.  702,  704.  Such  an  entry 
constitutes  an  incipient  or  equitable  right  to  the  land,  and  constitutes  the 
state's  voluntary  agreement  to  grant  the  land  if  the  enterer  shall  apply  for  a 
grant  within  the  time  required  by  law.  If  an  entry  of  vacant  lands  made 
in  the  wrong  surveyor's  district,  or  in  a  closed  entry  taker's  office,  or  of 
land  not  included  within  any  surveyor's  district,  is  a  void  entry  and  a  grant 
based  thereon  void,  it  is  because  a  lawful  entry  is  the  only  authority  of 
law  for  the  issuance  of  a  grant  We  can  but  conclude,  from  the  cases  we 
have  cited  above,  that  the  state  officials  issuing  the  Burgner  grant  did  so 
without  any  authority  of  law.  It  was  not  a  case  of  the  exercise  of  Judg- 
ment or  discretion  upon  any  question  of  law  or  fact  submitted  to  their  de- 
cision by  the  law.  It  was  not  a  case  of  vague,  indefinite,  or  voidable 
entry,  but  a  plain  case  of  an  entry  which  had  expired,  an  entry  which 
by  plain  terms  of  the  law  was  null  and  void.  It  is  not  distinguishable 
in  principle  from  McIiCmore  v.  Wright,  2  Yerg.  326 ;  Polk  v.  Wendell,  6  Wheat 
293,  5  L.  Ed.  92 ;  Crutchfleld  v.  Hammock,  4  Humph.  203 ;  Roach  v.  Boyd,  1 
Sneed,  134  and  Woodfolk's  Lessee  v.  Nail,  2  Sneed,  674. 

•The  authority  of  the  Secretary  of  State  and  Governor  to  sign  and  de- 
liver the  state's  grant  is  dependent  upon  the  enterer's  application  within  the 
time  limited  by  law  for  the  issuance  of  a  grant  upon  the  entry.  A  grant 
after  an  entry  has  expired  is  an  act  beyond  the  scope  of  the  power  con- 
ferred by  law  and  an  absolute  nullity.  Such  an  entry  may  be  revived  by  an 
act  of  legislation  which  does  not  affect  the  vested  right  of  another.  But  in 
the  case  under  consideration  there  had  been  no  resuscitation  of  the  nullified 
entry  of  Burgner  when  he  applied  for  and  obtained  his  grant  The  fact  that 
an  act  was  subsequently  passed  extending  the  time  within  which  he  might  ob- 
tain a  grant  is  of  no  consequence,  aside  from  the  Junior  entry  of  West,  be- 
cause he  did  not  obtain  such  grant  during  the  currency  of  the  extended  law. 
The  case  of  Woodfolk  v.  Nail,  2  Sneed,  674,  675,  presented  much  such  a  ques- 
tion. There  an  entry  made  and  recorded  in  an  entry  office  which  had 
been  temporarily  closed  by  law  was  held  not  to  be  validated  from  date  of  re- 
opening of  the  office. 
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"A  grant  or  a  patent  for  vacant  public  land,  though  bearing  the  great  seal, 
l8  neTertheless  a  ministerial  act,  and  if  the  land  purporting  to  be  granted. 
was  not  in  fact  the  property  of  the  state,  or  subject  to  grant  under  existing 
law,  or  if  the  officials  issuing  it  were  without  the  authority  of  law,  the  grant 
is  void  and  not  merely  voidable,  and  is  subject  to  impeachment  whenever  of* 
fered  in  evidence  in  an  action  Involving  title.  This  is  a  well-settled  genera) 
rule  both  in  the  courts  of  Tennessee  in  respect  of  the  impeachment  of  grants 
of  vacant  public  lands  and  of  the  United  States  when  the  validity  of  their 
patents  ia  collaterally  questioned.  McLi^aiore  v.  Wright,  2  Yerg.  326,  328; 
Polk  V.  Wendal.  9  Cranch,  87,  3  L.  Ed.  665,  and  Polk  v.  Wendell,  5  Wheat 
293,  5  L.  Ed.  92,  being  cases  arising  under  Tennessee  grants.  See  Crutch- 
field  V.  Hammock,  4  Humph.  203;  Roach  v.  Boyd,  1  Sneed,  134;  Woodfolk's 
Lessee  v.  Nail,  2  Sneed,  674 ;  Curie  v.  Barrel,  2  Sneed,  63 ;  Patterson  v.  Winn, 
11  Wheat.  380,  6  L.  Ed.  500;  Smelting  Co.  v.  Kemp.  104  U.  S.  636,  641,  26  L. 
Ed.  875 ;  Wright  v.  Roseberry,  121  U.  S.  4&S,  519,  7  Sup.  Ct  985,  30  L.  Ed. 
1039;  Doolan  v.  Carr,  125  U.  S.  618,  625,  8  Sup.  Ct  1228,  31  L.  Ed.  844; 
Knight  V.  U.  S.  Land  Association,  142  U.  S.  161,  12  Sup.  Ct  258,  35  L.  Ed. 
974 ;  and  Stockley  v.  Cissna,  119  Fed.  814,  56  C.  C.  A.  324,  a  decision  by  this 
court,  where  a  grant  of  land,  in  form  regular,  was  held  void,  because  not 
authorized  by  the  law  under  which  it  purported  to  be  made. 

"Since  the  case  of  Polk's  Lessee  v.  Wendal,  9  Cranch,  87,  3  L.  Ed.  665,  a 
case  in  which  the  circumstances  under  which  a  North  Carolina  or  Tennessee 
grant  might  be  collaterally  impeached,  there  is  an  unbroken  line  of  Tennes- 
see authority  holding,  to  quote  from  Curie  v.  Barrel,  cited  above,  that  a  grant 
is  to  be  considered  void  and  open  to  collateral  attack  in  a  court  of  law,  'when 
the  state  had  no  property  in  the  land  granted,  or  when  the  officers  had  no 
power  to  receive  the  entry  and  issue  the  grant' 

"In  Doolan  v.  Carr,  cited  above,  the  principle  prevailing  In  Tennessee  and 
in  the  courts  of  the  ITnited  States  is  thus  stated  by  Justice  Miller:  'There 
is  no  question  as  to  the  principle  that  where  the  officers  of  the  government  have 
Issued  a  patent  in  due  form  of  law,  which  on  its  face  is  sufficient  to  convey 
the  title  to  the  land  described  In  It,  such  patent  is  to  be  treated  as  valid  In 
actions  at  law,  as  distinguished  from  suits  in  equity ;  subject  however,  at  all 
times  to  the  inquiry  whether  such  officers  had  the  lawful  authority  to  make 
a  conveyance  of  the  title.  But  if  those  officers  acted  without  authority;  If 
the  land  which  they  purported  to  convey  had  never  been  within  their  control, 
or  had  been  withdrawn  from  that  control  at  the  time  they  undertook  to  ex- 
ercise such  authority,  then  their  act  was  void — void  for  want  of  power  In 
them  to  act  on  the  subject-matter  of  the  patent,  not  merely  voidable,  in  which 
latter  case,  if  the  circumstances  Justified  such  a  decree,  a  direct  proceeding, 
with  proper  averments  and  evidence,  would  be  required  to  establish  that  it  was 
voidable,  and  should  therefore  be  avoided.  The  distinction  is  a  manifest  one, 
although  the  circumstances  that  enter  Into  it  are  not  always  easily  defined. 
It  is  nevertheless  a  clear  distinction,  established  by  law,  and  it  has  been  often 
asserted  In  this  court,  that  even  a  patent  from  the  government  of  the  United 
States,  issued  with  all  the  forms  of  law,  may  be  shown  to  be  void  by  extrinsic 
evidence,  if  it  be  such  evidence  as  by  its  nature  is  capable  of  showing  a  want 
of  authority  for  its  issue.'  The  learned  Justice,  after  referring  to  Polk's 
Lessee  v.  Wendal,  9  Cranch,  87,  3  L.  Ed.  665,  as  the  earliest  case  where  the 
subject  received  full  consideration,  said  of  that  case,  that:  'In  that  case,  the 
court  held  that  it  could  be  shown  as  a  defense  to  the  patent  that  the  entries 
on  which  it  was  granted  were  never  made,  and  that  the  warrants  were  for- 
geries ;  in  which  case  no  right  accrued  under  the  act  of  1777,  and,  no  purchase 
of  the  land  having  been  made  from  the  state,  the  grant  was  void  by  the  ex- 
press words  of  the  law,  and  that  in  rejecting  the  testimony  on  this  point  the 
Circuit  Court  erred.    The  Judgment  was,  therefore,  reversed.' 

"In  the  case  at  bar  the  plaintiffs  grant  recites  that  it  was  issued  in  consid- 
eration of  an  entry  made  on  November  29,  1838.  The  grant  itself  was  is- 
sued November  29,  1841.  The  fact  Impeaching  this  grant  is  therefore  ap- 
parent on  Its  face,  for  the  entry  received  was  null  and  void.  The  ministerial 
act  of  issuing  the  grant  was  therefore  wholly  unauthorized  by  law.  To  quote 
from  Judge  Catron  in  McLemore  v.  Wright  2  Yerg.  326,  328:     'It  was  by 
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powers  conferred,  not  powers  witbholden,  that  they  were  authorized  to  re- 
ceive entries  and  issue  ^ants.'  We  have  examined  the  cases,  cited  by  the 
counsel  for  appellees,  of  (Bonn's  Lessee  v.  Haislip,  1  Swan,  30;  Parker  t. 
Claiborne,  2  Swan,  566;  Webb  v.  Haley,  7  BaxL  600;  Berry  v.  Wagner,  13 
Lea,  594.  They  are  cases  of  mere  irregularities  or  mistakes  of  fact  made  by 
officials  whose  duty  It  was  to  act,  making  a  grant  voidable  only,  and  In  no 
wise  conflict  with  the  conclusion  we  have  reached,  that  the  grant  to  Burgner 
was  void  and  not  merely  voidable,  and  therefore  subject  to  collateral  Impeach- 
ment. 

*Deoree  reversed.  As  complainant  has  failed  to  deralgn  a  superior  title 
the  bill  must  be  dismissed  in  so  far  as  any  relief  is  sought  against  defend- 
ants." 

We  are  now  asked  to  reverse  our  opinion  that  a  grant  is  Invalid  which 
Issued  during  an  hiatus  between  two  extension  acts,  for  the  reason  that  thU 
conclusion  conflicts  with  the  last  adjudication  upon  this  subject  by  the  Su- 
preme Ck>urt  of  Tennessee.  In  support  of  this  insistence,  counsel  file  a  manu- 
script copy  of  an  opinion  of  the  Tennessee  Supreme  Court  in  the  case  of 
Sampson  Heirs  v.  Chester  Heirs,  91  S.  W.  43.    This  opinion  is  as  follows : 

"Sampson  Heirs  v.  Chester  Heirs.  Chancery  Docket,  Dyer  County* 
'"This  Is  an  action  of  ejectment  to  try  title  to  vacant  land.  There  was  a 
demurrer  in  the  court  below  which  was  sustained,  and  complainants  were 
denied  any  relief,  and  have  appealed.  The  court  Is  unanimously  of  opinion 
that  the  decree  of  the  chancellor  should  be  affirmed,  and  it  is  done  with 
costs.  While  the  several  members  of  the  court  arrive  at  the  same  result,  they 
do  so  upon  somewhat  different  grounds.  The  majority  is  of  opinion  that  tlie 
entries  upon  which  both  the  complainants'  and  defendants*  grants  are  based 
are  invalid  and  void;  the  defendants'  entries,  because  made  at  a  date  when 
there  was  no  hiatus  and  no  authority  under  the  law  to  make  such  entries: 
and  the  complainants'  are  invalid,  because  the  complainants  did  not,  within 
the  life  of  any  extension  act,  perfect  the  same  by  a  grant  The  matter, 
therefore,  turns  upon  which  has  the  older  grant,  the  complainants  or  de- 
fendants, without  regard  to  the  entries,  and  there  can  be  no  question  but  that 
the  defendants  have  the  older  grant  It  Is  held  that  an  entry  is  not  indis- 
pensably necessary  to  the  validity  of  a  grant,  Craig's  Lessee  v.  Vance,  1 
Overt  182.  The  conflict  being  then  narrowed  down  between  two  grants, 
neither  supported  by  a  live  and  valid  entry,  the  court  will  give  effect  to  the 
older,  upon  the  theory  that  It  passed  all  the  right  of  the  state  to  the  gran- 
tees in  that  grant,  and  a  subsequent  grant  would  be  of  no  avail  to  pass  any 
title.    The  decree  of  the  court  below  is  affirmed,  with  costs." 

Mr.  Justice  Wilkes  agreed  with  the  conclusion,  but  rested  his  assent  upon 
another  ground,  and  filed  a  separate  opinion,  which  reads  as  follows: 

"This  is  an  action  of  ejectment  brought  by  the  heirs  of  Isaac  Sampson 
against  the  heirs  of  Robt.  I.  Chester.  The  complainants  claim  1,316%  acres  of 
land  under  s^ven  separate  grants  as  follows:  No.  17,303,  dated  July  17,  1900, 
based  upon  entry  No.  113,  which  was  an  extension  entry  for  199  acres  made  on 
the  20tb  day  of  July,  1840,  by  virtue  of  a  one-acre  entry.  No.  117,  in  the  name 
of  Jno.  W.  Rogers.  The  said  entry  was  assigned  to  said  Sampson  and  sur- 
veyed for  him  on  the  25th  day  of  November,  1841.  17,304,  dated  July  17,  1900, 
based  upon  an  extension  entry,  No.  118,  July  20,  1840,  In  the  name  of  Geo.  C. 
Hatch,  for  199  acres  by  virtue  of  a  one-acre  entry.  This  was  assigned  to  said 
Sampson  and  surveyed  for  him  November  25,  1841.  17,305,  dated  July  17,  1900, 
based  upon  an  extension  entry  for  198  acres.  May  23,  1840,  made  in  the  name 
of  Lucy  W.  North,  by  virtue  of  a  two-acre  entry.  This  was  assigned  to  said 
Sampson  and  surveyed  for  him  November  25,  1841.  17,306,  dated  July  17,  1900. 
based  upon  an  extension  entry  for  198  acres  made  in  the  name  of  Jas.  Smith 
on  May  23,  1840,  by  virtue  of  a  two-acre  entry.  This  was  assigned  to  said 
Sampson  and  surveyed  for  him  November  26,  1841.  17,308,  dated  July  17. 
1900,  based  upon  an  extension  entry  for  198  acres,  made  in  the  name  of 
Jacob  C.  Fisher,  on  the  23rd  day  of  May,  1840,  by  virtue  of  a  two-acre  entry. 
This  was  assigned  to  said  Sampson  and  surveyed  for  him  on  the  26th  day  of 
November.  1841.    17,309,  dated  July  17,  1900,  based  on  an  extension  entry 
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for  140  5-8  acres,  made  In  the  name  of  Etson  Eayes*  on  the  20th  day  of  July, 
1840,  by  virtue  of  a  one-acre  entry.  This  was  assigned  to  said  Sampson  and 
surveyed  for  him  November  28,  1841.  17,810,  dated  July  17,  1900,  based  upon 
an  extension  entry  for  184  acres  made  by  Enoch  P.  Earle,  December  2,  1841, 
by  virtue  of  a  one-acre  entry.  This  was  assigned  to  said  Sampson  and  sur- 
veyed for  him  on  December  6,  1841.  All  these  several  entries  were  made  by 
the  original  enterers  under  and  by  virtue  of  Occupant  Law  1840,  p.  144,-  c. 
62  (Whitney's  Land  Law,  p.  280).  The  defendants  in  this  case,  who  are  the 
heirs  of  the  late  Robert  I.  Chester  and  those  who  hold  under  them,  claim  the 
said  land  covered  by  the  above  grants  under  and  by  virtue  of  a  grant  for  2,000 
acres.  No.  5,119,  dated  July  22,  1846,  based  on  entry  No.  450,  dated  June  2, 
1843,  of  land  issued  to  the  said  Robert  I.  Chester,  as  assignee  of  Samuel  J. 
Hayes. 

**The  bill  shows  that  these  are  wild  bottom  lands  and  they  have  never 
been  actually  occupied,  and  avers  that  the  complainants,  having  the  older  en- 
tries, though  the  younger  grant,  are  entitled  to  recover  said  land.  The  bill 
charges  further  by  way  of  amendment  that  the  title  which  was  obtained  by 
the  said  Robert  I.  Chester  on  his  Junior  entries  inured  to  the  benefit  of  the 
original  entries,  and  that  he  and  his  heirs  under  him  hold  the  said  title  in 
trust  for  the  benefit  of  the  holders  of  the  original  enterers  or  their  asslj?ns, 
and  prays  that  the  title  be  divested  out  of  them  and  vested  in  the  complain- 
ants. 

''The  defendants  interposed  five  grounds  of  demurrer  to  the  bill,  the  first 
three  of  which  were  overruled  by  the  court,  and  there  was  no  appeal.  The 
fourth  and  fifth,  which  were  sustained  by  the  court,  are  as  follows:  '(4) 
That  said  bill  shows  on  its  face  that  the  complainants  are  seeking  to  eject 
the  defendants  from  lands,  when  the  title  of  the  defendants  thereto  and 
therein  is  superior  to  that  of  complainants,  in  that  the  grants  exhibited  and  re- 
lied upon  by  the  complainants  were  issued  without  authority  of  law,  the  bill 
showing  that  the  grants  were  issued  in  July,  1900,  to  the  complainants  as  the 
heirs  of  Isaac  Sampson,  deceased,  on  extension  entries  made  in  1840.  (5) 
That  the  said  bill  shows  on  its  face  that  the  ancestor  of  the  complainants. 
Isaac  Sampson,  had  abandoned  the  entries  on  which  said  grants,  exhibited 
by  the  complainants  are  based,  and  took  no  steps  to  perfect  the  title  in  said 
lands  in  his  lifetime.'  £^rom  the  action  of  the  court  sustaining  the  above 
grounds  of  demurrer  and  dismissing  complainants*  bill,  complainants  ap- 
pealed, and  assign  the  following  errors:  First  The  court  erred  in  holding 
that  the  defendants  had  the  better  title  to  the  land  sued  for.  Second.  The 
court  erred  in  holding  that  the  entries  on  which  complainant's  grants  are 
based  had  been  abandoned  by  the  complainants.  Third.  The  court  erred  In 
holding  that  complainants*  grants  were  Issued  without  authority  of  law. 

"The  several  extension  entries  in  this  case  were  based  upon  a  small  entry 
which  It  appears,  but  not  very  definitely,  was  founded  upon  a  warrant  from 
the  state  of  North  Carolina,  and  were  made  under  the  provisions  of  Acts  1340, 
p.  144,  c  62,  §2,  compiled  in  Whitney's  Land  Law  on  page  280,  and  is  as 
follows:  *\VTiere  any  person  is  now  or  hereafter  may  become  the  owner  by 
deed,  grant,  entry,  or  occupant  reservation  of  a  less  quantity  than  200  acres  of 
land,  the  owner  or  owners  thereof  may  enlarge  the  same  to  any  quantity  not 
exceeding  200  acres,  provided  always  that  they  do  not  interfere  with  any 
occupant  settler,  and  that  no  person  shall  be  entitled  to  the  benefit  of  this 
section  who  may  be,  at  the  time  he  may  wish  to  make  such  enlargement,  the 
owner  of  200  acres  of  land.'  The  title  of  this  act  recites  that  'it  is  for  the 
benefit  of  the  occupant  settlers  south  and  west  of  the  congressional  reserva- 
tion line — and  in  that  limit  the  lands  in  controversy  lie.'  Complainants, 
having  the  older  entries  though  the  younger  grants,  must  prevail,  unless  it 
appears  that  their  entries  were  abandoned,  or  the  grants  to  them  were  unau' 
thorized,  unwarranted,  and  invalid.  It  is  said  that  grants  to  the  complainants 
having  issued  in  1900,  the  court  cannot  look  behind  them,  but  must  accept 
them  as  final  and  conclusive  evidence  of  their  validity  and  of  complainants' 
rights  thereunder.  But  it  is  evident  that  the  mere  issuance  of  a  grant  by  the 
Governor  and  Secretary  of '  State  Is  not  conclusive  of  its  validity  in  every 
instance.    And  it  has  been  held  that  entries  and  grants  may  be  questioned  and 


Digitized  by 


Google 


828  141  FEDERAL  BBPOBTEB. 

declared  void  wherever  tbere  Is  a  want  of  property  In  the  state  at  the  time 
they  issue,  as,  when  a  grant  issues  for  land  already  ralidly  granted,  or,  when 
there  is  a  want  of  power  in  the  officers  appointed  by  the  government  to  re- 
ceive the  entries  or  to  issue  the  grants  apparent  on  the  face  of  the  papers,  or 
as  a  matter  of  law.  Polk's  Lessee  v.  Windel,  2  Overt  433,  Fed.  Gas.  No.  11, 
251;  McLemore  v.  Wright,  2  Yerg.  326;  Crutchfleld  v.  Hammock,  4  Humph. 
204 ;  Roach  v.  Boyd,  1  Sneed.  134 ;  Curie  v.  Barrel,  2  Sneed,  65 ;  Woodfolk's 
Lessee  v.  Nail,  2  Sneed,  678 ;  Fowler  v.  Nixon,  7  Heisk.  725 ;  Moss  v.  Gibbs,  10 
Heisk.  284 ;  Galloway  v.  Hopkins,  11  Heisk.  353.  It  is  a  rule  well  settled  and 
not  now  questioned  that  a  complainant  in  ejectment  must  recover,  if  at  all, 
iil)on  the  strength  and  perfectness  of  his  own  title,  and  not  upon  any  sup- 
(losed  defect  in  that  of  the  defendants.  Garrett  v.  Belmont  Land  Co.,  94  Tenn. 
479.  20  S.  W.  726;  King  v.  Coleman,  98  Tenn.  670,  40  S.  W.  1082;  Lowry  ▼. 
Whitehead,  103  Tenn.  397,  53  S.  W.  731.  And  it  is  from  this  standpohit  that 
we  proceed  to  examine  the  present  controversy. 

*'It  is  insisted  that  complainants'  title  in  this  case  is  defective  because  their 
entries  were  abandoned  before  grants  issued,  and  that  this  must  be  presumed 
from  great  lapse  of  time,  and  because  there  was  no  power  in  the  officers  of 
the  government  to  issue  the  grants  as  was  done  on  the  17th  day  of  July,  1900. 
These  questions  can  more  satisfactorily  be  treated  together  than  separately. 
It  has  been  held  by  this  court  that  a  title  to  land  will  not  be  presumed  to  be 
abandoned  for  mere  lapse  of  time,  but  there  must  be  some  affirmative  act  to 
constitute  and  positive  proof  to  establish  abandonment,  and  that  the  burden 
of  proof  is  upon  the  party  claiming  the  abandonment  to  prove  it  This  wa» 
so  held  In  Woods  v.  Bonner,  89  Tenn.  411,  18  S.  W.  67.  and  Carson  ▼.  Stevoia 
Lumber  Co.  (no  opinion  filed).  In  Woods  v.  Bonner,  89  Tenn.  411,  18  S.  W.  67,. 
the  outstanding  title  which  it  was  claimed  was  abandoned  was  one  based  upon 
a  deed  delivered,  registered,  and  preserved  as  a  muniment  of  title.  Page  415 
of  89  Tenn.,  page  68  of  18  S.  W.  In  Carson  v.  Stevens  Lumber  Co.  it  was 
held  that  the  title  was  not  abandoned  because  the  plaintiff  took  out  a  grant  at 
a  time  when'  he  was  authorized  by  law  so  to  do  upon  his  entry ;  in  other 
words,  when  there  was  a  law  in  force  authorizing  the  issuance  of  a  grant 
upon  puch  an  entry  as  was  held  by  complainant  In  that  case  the  entries 
were  made  in  1840.  The  grant  was  issued  in  1872.  At  the  latter  date  Acta 
1869,  p.  25,  c  24  (Whitney,  p.  678),  was  in  force,  and  under  its  provisions 
further  time  of  20  years  from  its  passage,  or  until  December  1,  1889,  was 
iciven  to  all  persons  to  perfect  their  titles  to  lands  upon  all  entries  made  prior 
to  that  time.  Under  that  act  the  complainant  in  the  case  of  Carson  v.  Stevens 
Lumber  Co.  too&  out  his  grant  and  perfected  his  title,  and  had  the  authority^ 
of  that  act  for  so  doing.  That  act  would  have  expired  by  its  own  limitation 
December  1,  1889,  and  would  have  been  no  authority  to  issue  a  grant  on  the 
17th  day  of  July,  1900,  when  the  grants  in  the  present  case  issued.  But 
that  act  of  1860  was  repealed  by  Acts  1873,  p.  120,  c,  82,  approved  March  24, 
1873  (Whitney,  p.  218),  and  the  time  was  limited  to  persons  to  perfect  their 
titles  by  the  latter  act  of  two  years  from  the  date  of  that  act,  or  until  the 
24th  day  of  March,  1875.  Since  the  date  of  March  24,  1875,  there  has  been 
no  act  extending  the  time  within  which  titles  may  be  perfected,  and  a  grant 
issued  in  1900  upon  an  inchoate  title  or  entry  previous  to  1873  is  without  war- 
rant of  law,  and  is  void  and  inoperative.  We  need  not,  therefore,  inquire 
critically  into  the  title  of  defendants,  as  the  title  of  complainants  is  not  based 
upon  any  subsisting  title  at  the  time  the  grant  was  Issued,  July  17,  1900,  and 
this  must  be  so  whether  it  stands  upon  its  own  merits  alone  or  whether  it  in- 
terferes with  any  other  intervening  rights  or  titles. 

"Complainants*  entries  were  made  in  1840.  Since  that  time  the  Legislature 
has  time  and  again  extended  the  time  within  which  he  might  perfect  his  title 
and  obtain  his  grants :  On  30th  of  November,  1841.  the  time  was  extended  two 
years.  On  12th  of  October,  1843,  the  time  was  extended  two  years.  On  26th 
of  January,  1846,  the  time  was  extended  two  years.  On  24th  of  January, 
1850,  time  was  extended  to  September,  1851.  On  3d  of  November,  1851,  time 
was  extended  to  March  1,  1854.  On  20th  of  December,  1853,  time  was  ex- 
tended to  April  1,  1856.  On  January  22,  1855,  time  was  extended  to  November 
1,  1857.    On  30th  of  October,  1857,  time  was  extended  two  year&    On  20th  of 
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October,  1869,  time  was  extended  12  months.  On  5th  of  December,  1866,  time 
was  extended  two  years.  On  Ist  of  December,  1869,  time  was  extended  20  years. 
On  24th  of  March,  1873,  time  was  extended  two  years,  and  the  Act  of  December 
1,  1869,  was  repealed.  Since  the  act  of  March  24,  1873,  there  has  been  no  act 
extending  further  time  to  perfect  prior  entries.  These  are  general  extension 
laws.  Special  extension  acts  relating  to  lands  south  and  west  of  the  congres- 
sional reservation  line  close  with  the  act  of  1847,  p.  60,  c.  20,  and  that  act 
extends  the  time  to  perfect  titles  to  September  1,  1849;  and  since  the  latter 
date  there  has  been  no  extension  act  relating  specially  to  lands  south  and 
west  of  the  congressional  reservation  line,  where  the  lands  in  controversy  He. 
See  Whitney's  Land  Laws,  pp.  619  to  624,  Inclusive.  Under  none  of  these 
acts  have  complainants  sought  to  perfect  their  title  and  obtain  a  grant,  and  it 
is  only  after  the  lapse  of  50  years  that  they  have  obtained  grants.  In  the 
meantime  it  appears  that  the  lands  have  remained  wild  and  unoccupied,  and 
with  no  apparent  assertion  of  ownership ;  and  It  Is  not  even  alleged  that  there 
has  been  the  payment  of  taxes  by  complainants. 

"It  Is  evident  that  a  different  rule  must  prevail  In  regard  to  the  abandon- 
ment of  Incomplete  and  inchoate  titles  vesting  In  entries  from  that  which  ob- 
tains as  to  titles  perfected  by  deeds  or  grants.  In  case  of  a  deed  or  grant  the 
grantee  may  simply  remain  inactive,  as  nothing  further  Is  required  of  him  to 
perfect  his  title,  and  he  is  In  no  danger  except  from  an  actual  adverse  holder 
with  or  without  color  of  title.  But  when  the  title  is  incomplete  and  the 
holder  of  it  falls,  refuses,  or  declines  to  perfect  it  or  to  avail  himself  of  op- 
portunities offered  him  to  perfect  it  coupled  with  legislative  threats  of  for- 
feiture, if  he  does  not  do  so,  it  Is  a  strong  circumstance  to  show  abandon- 
ment That  an  entry  may  be  abandoned  is  held  in  Bulloclc  v.  Tipton,  2  Head, 
408,  where  Ck>chrane  made  an  entry  during  a  hiatus,  and  could  no  doubt  have 
I^rfected  his  title,  but  abandoned  it  when  he  ascertained  that  it  conflicted 
with  Tipton's  prior  entry.  The  court  held  that,  being  abandoned,  no  equity 
or  right  to  a  grant  could  be  predicated  on  it  The  same  principle  was  an- 
nounced prior  to  that  date  in  Vaughn  ft  Brown  v.  Hatfield,  5  Yerg.  236,  in 
which  case  the  court,  through  Judge  Peck,  held  that  the  caveatees  had  aban- 
doned their  entry  in  making  their  survey. 

"The  whole  body  of  extension  acts  passed  by  the  state,  giving  from  date  to 
date  further  time  to  perfect  titles  upon  previous  entries  is  based  upon  the 
Idea  of  abandonment  of  such  prior  entries.  A  large  number  of  these  acts, 
while  extending  time  to  perfect  previous  entries,  expressly  provide  that 
in  case  of  failure  to  perfect  such  titles  under  the  act,  the  entries  or  rights 
shall  be  void,  and  the  land  subject  to  entry  by  any  other  person  under  the 
law.  We  refer  to  only  a  few  of  these  acts,  to  wit :  Acts  1823,  c.  35  (Whitney, 
p.  239) ;  Acts  1842,  p.  39,  c.  34  (Whltaey,  p.  285);  and  Acts  1847.  p.  50,  c.  20 
(Whitney,  p.  303),  the  latter  being  the  last  extension  act  especially  relating 
to  lands  and  titles  south  and  west  of  the  congressional  reservation  line.  In 
Acts  1823,  c.  35  (Whitney,  p.  237),  it  is  expressly  provided  that  upon  a  fail- 
ure to  comply  with  its  provisions  the  entry  shall  be  voidable  and  the  lands 
liable  to  appropriation  as  other  vacant  lands  in  the  state.  And  In  Sampson 
V.  Taylor,  the  court,  through  Judge  Caruthers,  in  1854,  said  that  act  had  never 
been  altered  by  any  of  the  extension  acts  during  the  31  years  since  its  pass- 
age; nor  has  there  been  any  such  act  subsequent  thereto.  It  Is  clearly  the 
holding  of  the  court  in  all  the  cases  that  In  the  absence  of  any  statute  ex- 
tending the  time  for  perfecting  titles  based  on  old  entries,  such  old  entries 
could  not  be  carried  into  grants,  and  during  the  hiatus  between  the  several 
extension  acts  such  entries  could  not  be  perfected  by  grants. 

"This  idea  is  recognized,  if  not  expressly  held,  in  Tipton  v.  Sanders,  2 
Head,  690;  in  Williamson  v.  Throop,  11  Humph.  265;  in  Sampson  v.  Taylor, 

1  Sneed,  600 ;  in  Blevlns  v.  Crew,  3  Sneed,  155 ;  In  Henegar  v.  Matthews,  88 
Tenn,  132,  14  S.  W.  554 ;  in  Scott  v.  Price,  2  Head,  536.    In  Tipton  v.  Sanders, 

2  Head,  690,  the  court  says,  the  effect  of  the  acts  of  1851-52  and  1853-54  was 
to  resuscitate  the  right  [to  a  grant]  and  prolong  the  time  for  perfecting  the 
plalntiCTs  title  to  a  period  beyond  the  date  of  his  grant,'  recognizing  the  neces- 
sity for  a  resuscitating  act  to  authorize  the  grant  In  the  case  of  Williamsoiv 
y.  Throop,  11  Humph.  265,  the  court,  speaking  through  Judge  Green,  held  that ' 
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It  was  competent  for  the  Legislature  to  give  validity  to  an  entry  preTiousIy 
made  by  force  of  such  subsequent  extending  law,  and  this  was  also  a  recog- 
nition of  the  necessity  for  such  reviving  or  authorizing  act  In  Sampson  t. 
Taylor,  1  Sneed,  600,  the  court,  through  Judge  Caruthers,  said:  Then,  in 
order  to  preserve  the  advantages  of  priority  of  entry,  the  same  must  hare 
been  made  and  the  grant  obtained  in  the  specified  time  prescribed  by  the  act 
of  1823  or  within  some  period  of  extension.  These  are  conditions  imposed 
by  the  state,  and  they  must  be  complied  with  by  all  who  set  up  claim  to  her 
lands.'  In  the  case  of  Blevins  v.  Crew,  3  Sneed,  155,  lands  in  the  Hiawassee 
district  were  involved.  The  extension  acts  specially  relating  to  that  district 
simply  extended  time  within  which  grants  might  be  obtained,  but  did  not  de- 
clare any  forfeiture  for  failure  to  do  so.  The  court  held  that  there  was  no 
difference  in  principle  between  that  case  and  the  cases  of  Williamson  t. 
Throop  and  Sampson  v.  Taylor;  in  the  first  of  which  cases  it  was  held  that 
if  the  older  entries  were  not  perfected  by  grants  within  a  certain  time  tbey 
should  be  void  as  against  younger  entries  and  grants ;  and  in  the  latter  case, 
that  the  older  entries  should  be  voidable  and  the  land  subject  to  appropriation 
as  other  vacant  lands  under  Acts  1823,  c.  35,  §  10.  In  Henegar  v.  Matthews, 
88  Tenn.  132,  14  S.  W.  554,  the  court,  through  Judge  Lurton,  says :  'Between 
November  16,  1839,  and  January  25,  1840;  there  was  no  law  under  which  a 
grant  could  have  issued  upon  Henegar's  entry — but  the  act  of  18^  resusci- 
tated this  entry.'  In  Scott  v.  Price,  2  Head,  536,  the  court,  speaking  through 
Ju)lge  Wright,  holds  that  occupant  extensions  may  lose  their  prior  rights  by 
not  perfecting  their  titles  before  a  hiatus,  aqd  also  states  that  it  is  unlawful 
for  a  general  enterer  to  interfere  with  any  occupant  right,  unless  it  be  during 
some  hiatus  In  the  law  by  which  they  are  secured.  Indeed,  this  idea  of  the 
necessity  for  a  resuscitating  act  is  the  sole  basis  for  all  our  extension  laws, 
and  unless  this  was  the  view  of  the  Legislature  and  the  courts,  there  was  no 
necessity  for  any  extension  acts  whatever. 

*'W^e  have  been  cited  to  no  cases,  and  have  been  unable  to  find  any,  where 
a  grant  issued  upon  an  old  entry  during  a  hiatus  and  not  based  upon  an 
extension  or  resuscitating  act  has  been  held  valid.  We  are  at  a  loss  to  know 
how  there  could  be  such  holding,  in  the  face  of  the  manifest  purpose  of  the 
various  extension  laws  to  confer  authority  to  perfect  titles,  and  the  manifest 
policy  of  the  state  to  force  claimants  to  perfect  such  titles  so  that  they  mi^bt 
not  rest  in  an  incomplete  and  inchoate  state  or  condition.  Every  opportunity 
was  afforded  by  means  of  these  extension  acts,  and  at  the  same  time  every 
caution  was  given  to  claimants  to  avail  themselves  of  the  opportunity  thus 
extended.  It  is  the  policy  of  the  state  that  titles  should  be  at  rest,  and. 
after  giving  extensions  of  time  for  the  perfection  of  titles  from  time  to  time 
from  1779  in  the  case  of  military  titles,  and  from  1821  in  regard  to  titles  south 
and  west  of  the  congressional  reservation  line,  until  September  1,  1849,  and 
generally  to  sections  of  the  state  until  March,  1875,  the  Legislature  has  made 
no  further  provision  to  validate  titles  that  are  based  on  entries  prior  to  1873. 
That  a  resuscitating  act  was  considered  necessary  appears  also  from  the 
provisions  of  the  act  of  October  20,  1859  (Laws  1859-60,  p.  1,  c.  1 ;  Whitney, 
p.  G17),  when  it  is  provided  that  any  hiatus  that  might  occur  under  the  act 
should  not  impair  the  rights  of  infants,  married  women,  persons  of  unsound 
mind,  etc.,  which  was  passed  soon  after  the  decision  of  the  several  cases  in 
2  Head,  when  the  hiatus  question  was  so  fully  treated,  and  clearly  implies 
that  the  rights  of  adults  should  be  forfeited  as  a  consequence  of  such  acts, 
but  a  like  result  should  not  apply  to  persons  under  disability. 

"We  think  the  present  case  does  not  fall  within  the  rule  laid  down  in  Fogg 
V.  Williams,  2  Head,  474,  and  Egnew  v.  Cochrane,  2  Head,  325.  Those  cases 
Involve  titles  based  upon  North  Carolina  warrants  which,  under  the  cession 
act,  the  compact,  the  Constitution,  and  earlier  acts  of  Tennessee,  were  to  be. 
protected  and  perfected  in  preference  to  all  others.  In  the  case  of  Fogg  v. 
Williams,  2  Head,  474,  it  was  held  by  the  court,  through  Judge  McKinney.  not 
that  the  subsequent  entries  and  grants  were  void,  but  that  the  parties  took 
titles  under  them,  but.  under  the  cession  acts,  etc.,  they  held  them  In  trust  for 
the  North  Carolina  warrant  owners;  and  in  Egnew  v.  Cochrane,  the  court 
did  not  hold  that  complainant's  inchoate  title  was  void,  but  simply  that  corn- 
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plalnant  had  abandoned  it  But  the  titles  in  this  case  are  extension  titles. 
and  while  based  upon  a  seed  grant  of  about  6  or  10  acres,  possibly,  though  the 
facts  do  not  appear,  upon  a  warrant  from  the  state  of  North  Carolina,  yet 
th^  arise  under  the  operation  of  Tennessee  law,  and  are  not  titles  derived 
from  the  state  of  North  Carolina  or  based  on  North  Carolina  warrants,  ex« 
cept  in  the  sense  stated,  and  no  trust  exists  in  favor  of  these  titles. 

"We  conclude  that  in  view  of  the  long  delay  to  perfect  complainant's  titles — 
the  persistent  failure  or  refusal  to  take  advantage  of  any  of  the  numerous  re- 
suscitating or  enabling  acts  for  a  period  of  60  years — ^the  fact  that  no  real 
occupation  and  no  apparent  ownership  or  assertion  of  title,  not  even  the  pay- 
ment of  taxes  during  that  time,  has  been  made  of  the  lands,  the  complainant 
must  be  held  to  have  abandoned  his  titles,  and  the  issuance  of  a  grant  in 
July,  1900,  after  the  lapse  of  a  hiatus  of  25  years,  during  which  there  has  been 
no  authority  to  issue  a  grant  upon  such  an  entry,  cannot  revive  or  resuscitate 
his  title  or  infuse  new  life  into  his  dead  entries.  And  this  must  be  the  effect 
without  regard  to  the  validity  and  strength  of  defendant's  title.  Whether 
that  would  prevail  in  an  action  of  ejectment  brought  by  defendants  we  need 
not  consider.  We  cannot  try  an  action  of  ejectment  upon  a  comparison  of 
titles  [Lowery  v.  Whitehead,  103  Tenn.  897,  53  S.  W.  731],  but  we  conclude 
that  complainants  have  not  shown  a  perfect  title  and  cannot  recover,  and  the 
decree  of  the  court  below  is  affirmed  with  costs." 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

H.  H.  IngersoU,  for  appellant. 
J.  A.  Susong,  for  appellee. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  opinion  of  the  Tennessee  Supreme  Court  in  Sampson's  Heirs 
V.  Chester's  Heirs,  though  announced  before  this  case  was  originally 
heard  by  this  court,  was  unreported,  and,  being  unknown  to  counsel, 
was  not  called  to  our  attention.  The  question  in  that  case  arose  be- 
tween two  Tennessee  grants  covering  the  same  land.  The  court 
held  that  both  grants  were  based  upon  invalid  entries;  the  complain- 
ants' entry,  because  not  carried  into  a  grant  during  the  life  of  any  ex- 
tension act,  and  the  defendants,  because  junior  to  the  complainants 
and  not  made  during  any  hiatus.  The  court,  in  this  situation  of  mat- 
ters, held  that  an  entry  was  not  indispensably  necessary  to  the  validity 
of  a  grant,  citing  for  this,  Craig's  Lessee  v.  Vance,  1  Overt.  182, 
a  case  referred  to  and  commented  upon  in  former  opinion  of  this 
court.  Neither  grant  being  based  upon  a  valid  entry,  the  court  held 
that  the  state's  title  passed  under  the  older  of  the  two  grants. 

Inasmuch  as  counsel  for  the  defendant  have  very  earnestly  urged 
that  the  decision  of  the  question  of  the  validity  of  the  grant  based 
upon  no  entry  or  upon  one  which  had  expired  was  not  necessarily  in- 
volved, and  is  not,  therefore,  an  authoritative  opinion  of  the  Tennessee 
court  which  we  should  follow,  we  have  set  out  the  opinion  of  the 
court  elsewhere,  as  well  as  the  dissenting  opinion  by  Justice  Wilkes. 
The  dissenting  opinion  makes  it  plain  that  a  majority  of  the  Ten- 
nessee court  chose  to  place  the  opinion  and  decision,  not  upon  the 
ground  so  strenuously  urged  by  Justice  Wilkes,  that  the  complainants 
had  failed  to  show  a  perfect  legal  title  and  could  not  recover,  how- 
ever weak  the  title  of  the  defendants,  but  upon  the  ground  that,  al- 
though the  entries  upon  which  both  grants  were  based  were  void. 
that  an  entry  was  not  essential  to  the  validity  of  a  g^ant  and,  there- 
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fore,  the  older  of  the  two  conflicting  grants  passed  the  state's  title. 
This  view  of  the  decision  is  emphasized  so  strongly  by  the  dissenting 
opinion  that  we  cannot  escape  the  conclusion  that  the  Tennessee  court 
has  most  positively  decided  that  an  older  grant  based  upon  an  expired 
entry  passes  the  legal  title  as  against  a  younger  grant  based  upon  a 
younger  entry  made  when  there  was  no  hiatus.  It  is  true  that  the 
Tennessee  court  does  not  in  express  terms  overrule  Crutchfield  v. 
Hammock,  4  Humph.  203,  and  the  other  cases  following  that,  which  arc 
cited  in  the  opinion  of  this  court  But  it  is  impossible  to  reconcile  the 
opinion  with  those  cited  by  us,  some  of  which  are  noticed  in  the  dis- 
sent of  Judge  Wilkes,  or  with  the  interpretation  which  we  placed 
upon  them,  and  this  is  made  very  evident  by  the  whole  tenor  of  the 
dissenting  opinion.  The  question  is  one  so  peculiarly  local  in  character, 
involving  as  it  does  the  title  to  Tennessee  land  under  the  Tennessee 
statutory  provisions  concerning  the  granting  of  the  state's  land,  that 
we  feel  under  the  highest  obligation  to  conform  our  decision  to  the 
construction  of  the  Tennessee  statute  law  as  announced  by  the  Ten- 
nessee Supreme  Court  in  his  latest  authoritative  conclusion. 

The  Burgner  grant,  the  grant  under  which  the  complainant  de- 
raig^s  title,  is  the  oldest  g^ant.  It  issued  upon  an  expired  entry.  The 
West  grant  laps  upon  the  Burgner  grant.  It  is  junior  in  date  and 
issued  upon  a  junior  entry  made  at  a  time  when  the  Burgher  entry 
was  a  live  entry.  Under  the  decision  in  Sampson  v.  Chester,  the 
Burgher  entry  when  the  Burgner  grant  issued  was  void,  and  under 
the  same  decision  the  West  entry,  so  far  as  it  conflicts  with  the  Burg- 
ner entry,  was  also  void,  because  made  when  there  was  no  hiatus. 
The  case  is  therefore  governed  by  the  decision  in  Sampson  v.  Ches- 
ter. Neither  entry  is  in  evidence.  Neither  was  valid  when  carried 
into  a  grant,  so  far  as  the  younger  conflicted  with  the  senior  entry. 
But  this  does  not  affect  the  validity  of  the  grant  to  Burgner.  It 
carried  the  state's  title  as  of  the  date  of  the  grant,  and  the  state  had 
no  title  to  grant  when  the  West  grant  issued  to  the  land  covered 
by  the  Burgner  grant.  There  can  be  no  doubt  but  that  if  this  case 
were  being  heard  in  the  Supreme  Court  of  Tennessee,  the  Burgner 
grant  would  be  held  a  valid  grant.  We  shall  therefore  withdraw  our 
former  opinion,  and  hold  that  the  complainants'  title  under  the  Burg- 
ner grant  is  the  superior  title,  and  affirm  the  decree  of  the  Ciraiit 
Court  in  so  far  as  it  held  the  Burgner  grant  to  be  superior  to  the 
extent  that  the  one  interfered  with  the  other.  The  Circuit  Court  did 
not  decide  the  extent  of  this  interference,  and  gave  the  parties  leave 
to  try  out  this  question  of  boundary  in  another  suit  if  they  shall  be 
so  advised.  The  assignments  which  go  to  the  complainants'  deraig^- 
ment  of  title  under  the  Burgner  grant  have  been  considered.  We 
conclude  that  the  Burgner  land  was  sold  and  title  passed  under  the 
levy,  condemnation  proceedings,  and  order  of  sale  under  the  Sevier 
judgment. 

E.  S.  Mathews,  executor  of  Alexander  Mathews,  redeemed  from 
Sevier  and  obtained  a  good  title  under  the  Sevier  proceedings.  It 
is  therefore  unimportant  whether  his  own  levy  and  sale  was  regular 
or  irregular.    The  description  of  land  sold  under  the  Sevier  levy  and 
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condemnation  proceedings  was,  in  otir  judgment,  sufficient  The  iden- 
tification was  such  as  to  give  information  to  the  owner,  and  such 
as  would  enable  a  purchaser  to  learn  what  land  he  had  bought. 
Stephens  v.  Taylor,  6  Lea,  307,  309. 

The  levy  of  tfie  Sevier  execution  is  objected  to  because  made  by  one 
J.  G.  Feller,  who  does  not  append  to  his  signature  upon  his  return 
the  office  held  by  him.  That  he  was  in  fact  a  constable  at  the  time 
appears  from  his  designation  as  such  just  before  and  just  after 
upon  other  process  in  same  case,  as  well  as  from  parol  evidence  that 
he  was  exercising  the  functions  of  a  constable.  That  he  assumed  to 
be  an  officer  and  made  a  levy  and  return  under  a  writ  directed  only 
to  a  lawful  officer  is  enough,  upon  a  collateral  attack,  to  justify  the 
presumption  that  he  was  such  at  date  of  his  levy.  Keely  v.  Sanders, 
99  U.  S.  441,  447,  25  L.  Ed.  327. 

There  is  nothing  in  the  objection  that  the  legal  title  at  date  of  levy 
1867  was  not  in  Burgner,  but  in  one  Tilford  as  trustee  under  a  mort- 
gage made  by  Burgner  in  1841.  It  is  not  satisfactorily  shown  that 
the  land  described  in  the  trust  deed  is  any  part  of  the  land  now 
claimed  by  complainant.  Aside  from  that,  the  time  which  had  elapsed 
between  the  malcing  of  the  trust  deed  to  Tilford  and  the  levy  by  Sevier 
was  such  as  to  justify  a  presumption  that  the  debts  secured  thereby 
had  been  satisfied ;  in  which  event  the  title  would  revert  to  the  grantor, 
the  trust  having  been  executed.  That  trust  deed  was  made  December  8, 
1841.  The  levy  was  made  May,  1867.  Upon  a  collateral  attack,  and 
in  absence  of  all  evidence  that  any  of  the  claims  so  secured  were  still 
unpaid,  a  presumption  may  be  indulged  in  favor  of  the  satisfaction  of 
the  deed.  Thompson  v.  Thompson,  2  Head,  405.  After  so  gi;eat  a 
lapse  of  time  every  reasonable  presumption  should  be  indulged  in 
favor  of  the  validity  of  the  proceedings  now  attacked  collaterally. 
Pope  V.  Couts  et  al.,  16  Lea  (Tenn.)  82 ;  Sheaf er  v.  Mitchell,  109  Tenn. 
182,  71  S.  W.  86. 

One  link  in  complainant's  chain  of  title  was  a  sheriff's  deed  made 
April  30,  1890,  to  G.  W.  Tilford.  Tilford  at  the  time  was  dead. 
Pending  the  litigation  appellee,  complainant  below,  filed  a  supplement- 
al bill  for  the  purpose  of  bringping  into  the  case  a  curative  sheriff's 
deed,  made  pending  the  suit,  for  the  same  land,  direct  to  complainant 
by  direction  of  the  executor  of  Tilford.  Several  objections  are  made  to 
thig  deed.  Tilford  redeemed  this  land  in  1869,  from  E.  S.  Mathews, 
executor,  who  had  redeemed  from  Sevier,  but  took  no  deed  from 
the  sheriff.  In  April,  1890,  the  sheriff  then  in  office  and  successor 
to  the  sheriff  in  office  at  date  of  Tilford's  redemption,  made  a 
deed  to  Tilford,  not  knowing  that  Tilford  was  dead.  This  sheriff's 
deed  was  one  of  the  links  in  the  complainant's  title  when  this  bill  was 
filed.  Being  made  to  one  who  was  dead  the  deed  was  ineffectual. 
Weihl  V.  Robertson,  97  Tenn.  458,  37  S.  W.  274,  39  L.  R.  A.  423. 
To  cure  this  defect,  complainants  procured  a  written  direction  from 
West,  executor  of  Tilford,  to  the  sheriff  then  in  office,  to  make  a 
deed  direct  to  them,  they  having  acquired  Tilford's  equitable  title. 
This  was  done  and  another  deed  executed  by  the  sheriff  then  in 
office,  being  the  successor  to  the  sheriff  who  made  the  sale  under  the 
141  F.- -58 
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condemnation  procedings  under  the  Sevier  judgment  referred  to  here- 
tofore. This  deed  was  made  in  1903.  The  authority  of  Tilford's 
executor  to  dispose  of  any  interest  Tilford  may  have  had  by  virtue  of 
his  redemption  of  this  land  from  Mathews  is  challenged  upon  the 
ground  that  Tilford  had  been  dead  16  years  and  his  estate  wound 
up.  But  West  had  not  resigned  or  been  removed,  and  this  asset  re- 
mained to  be  administered.  He  had  ample  power  under  Til  ford's 
will  to  sell  and  convey  any  part  of  Tilford's  estate,  real  and  personal, 
and  we  see  no  reason  for  doubting  the  validity  of  his  direction  to  the 
sheriff  to  make  deed  to  the  complainant  company.  It  is  next  said 
that  this  sheriff's  deed  was  made  33  years  after  the  execution  sale  of 
the  land  conveyed.  The  Tennessee  Code  (Shannon's  Code,  §  4783), 
authorizes  the  sheriff  who  makes  such  sale  to  make  deed  to  fiie  pur- 
chaser or  any  one  succeeding  to  the  rights  of  such  purchaser  "at  any 
time,  either  within  or  after  tfie  expiration  of  the  two  years  allowed  for 
redemption."  Section  4785  of  same  Code  provides  that  any  sheriff 
in  office  may  execute  deeds  for  lands  sold  by  former  sheriff,  and 
that  such  deed  "shall  be  as  valid  as  if  executed  by  such  former  officer." 
The  statute  prescribes  no  time  within  which  a  deed  may  be  made 
by  the  successor  of  a  sheriff  or  other  officer  who  made  a  sale,  and 
wc  see  no  reason  for  denying  the  power  in  this  case.  Sheafer  v. 
Mitchell,  109  Tenn.  203,  71  S.  W.  86,  et  seq. 

Finally,  it  is  said  that  a  complainant  can  not  acquire  a  title  pending 
his  suit  and  bring  it  forward  by  supplemental  bill.  That  is  not  this 
case.  The  complainants  had  an  imperfect  but  inchoate  title  when  they 
brought  this  suit.  They  simply  perfected  the  existing  title  by  ob- 
taining a  valid  sheriff's  deed  in  place  of  an  invalid  one  which  attempted 
to  convey  the  same  title.  It  was  not  error  to  permit  a  curative  deed 
to  be  thus  brought  forward.  Gibson's  Suits  in  Equity,  650 ;  2  Daniel 
PI.  &  Pr.  *(4th  Ed.)  1515  and  1516,  and  notes;  Mutter  v.  Chanvel,  6 
Rus.  42;  Sadler  v.  Lovett,  1  Moll.  162;  Jaques  v.  Hall,  3  Gray  (Mass.) 
194. 

The  decree  of  the  lower  court  must  be  affirmed. 


UNION  IRON  WORKS  v.  SPOTTSWOOD  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  6,  1906.) 

No.  1,505. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama. 

Harry  T.  Smith  and  Gregory  L.  Smith,  for  appellant 
H.  Pillans.  for  appellees. 

Before  PARDEE.  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  We  find  that  this  case  was  correctly  ruled  in  the  District 
Court  (The  Nimrod,  141  Fed.  215),  and  the  Judgment  appealed  from  is  there- 
fore affirmed. 
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KANSAS  UNION  LIFE  INS.  CO.  T.  BURMAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  8,  1905.) 

No.  2,217. 

1.  CONTBACTS— BBSACH  OF  ONK  OF  TWO  INTERDEPENDENT  CONTRACTS. 

Where  two  contracts  are  made  between  the  same  parties  on  or  about 
the  same  day,  the  later  of  which  was  demanded  by  the  plaintiff  as  a  con- 
dition for  executing  the  first,  so  as  to  make  the  observance  of  both  oblig- 
atory, and  the  plaintiff  himself  breaches  the  first,  it  places  him  in  no  po- 
sition to  maintain  action  against  the  other  party  for  an  alleged  breach  of 
the  later  signed  contract 

2.  Insurance — Contract  with  Agent — Breach  bt  Principal — Estoppel. 

It  is  a  wholesome  rule  of  law  that  where  a  party  assigns  a  reason 
for  his  conduct  and  decision  touching  the  matter  involved  in  the  con- 
troversy, he  cannot  after  litigation  has  begun,  change  his  ground  and 
put  his  conduct  upon  another  and  different  consideration.  Where  an 
agent  for  an  insurance  company,  under  a  salary  contract  and  for  cer- 
tain commissions,  sends  in  his  resignation  to  the  company,  specifying  the 
grounds  thereof,  Jield  that  in  a  subsequent  suit  against  the  Insurance 
company  for  breach  of  the  contract  of  employment,  the  plaintiff  is 
estopped  from  alleging  other  grounds  as  the  cause  of  his  resignation. 

3.  Master  and  Servant— Discuarged  Employ^:— Accounting— Suit  for  Dau- 

AQES — Breach  of  Contract. 

Where  an  employ^  sues  the  employer  for  damages  for  wrongfully  ter- 
minating the  contract  of  employment  he  must  render  an  accounting  for 
salary  and  profits  received  in  other  employment  covering  the  time  in 
question. 

[Ed.  Note. — Mitigation  of  damages  for  wrongful  discharge  by  failure 
of  servant  to  seek  or  accept  other  employment,  see  note  to  Alaska  Fish 
&  Lumber  Co.  v.  Chase,  64  C.  C.  A.  5. 

For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Servant  SS  54-56.] 

4.  Insurance — Contract  with  Agent — Performance — ^Decree  of  Court. 

A  contract  between  two  insurance  companies  was  entered  into,  whereby 
the  business  and  policies  of  one  were  taken  over  by  the  other,  and  the 
agent  of  the  transferror  company  took  service  under  the  transferee  com- 
pany under  an  agreement  with  it  to  guaranty  his  commissions  on  pre- 
miums on  renewal  policies  as  paid  to  the  company;  but  before  any  such 
premiums  were  collected,  by  a  decree  of  court  at  the  suit  of  stockholders 
in  the  transferror  company  the  transfer  agreement  was  declared  to  be 
ultra  vires,  the  statu  quo  before  the  transfer  agreement  re-established, 
the  transferee  enjoined  from  collecting  such  renewal  premiums,  and  the 
agent  was  enjoined  from  paying  the  same,  save  to  the  transferror  com- 
pany. Heldt  that  the  vis  major  which  prevents  performance  in  such  case 
is  the  interposition  of  the  court  and  that  such  decree  rendered  impossible 
of  performance  of  said  contract  between  the  transferee  company  and  the 
agent 

5.  Same. 

The  plaintiff,  holding  a  contract  of  employment  as  agent  of  the  Kansas 
Mutual  Life  Insurance  Company  for  a  fixed  salary  and  conunlsslons  on 
premiums  on  renewal  policies,  after  he  had  obtained  policies  sufiicient  to 
entitle  him  to  such  commissions,  the  said  insurance  company,  by  con- 
vention, transferred  its  business  and  policies  to  the  Union  Life  Insurance 
Company.  In  consideration  of  plaintiff  continuing  In  the  service  of  the 
latter  company  as  agent  on  an  agreed  salary  and  commissions  on  new 
business,  the  latter  company  guarantied  the  performance  of  the  mutual 
company's  contract  with  the  plaintiff  for  commissions  on  renewal  policies 
as  paid.  The  said  contract  so  guarantied  provided  that  in  case  the  em- 
ployment should  end  for  any  cause,  the  company  would  pay  his  commis- 
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dons  on  reneired  policies  as  the  same  were  paid  to  the  oompany.  Before 
any  such  premiums  were  collected  or  paid  to  the  company,  by  a  decree 
of  court  the  agreement  between  the  two  companies  was  declared  T<^d  and 
the  stato  quo  re-established.  JSTeM,  that  the  plaintiff  could  not  main- 
tain action  against  the  Union  life  Insurance  Company  for  the  estliuited 
value  of  such  renewal  policies  on  the  ground  that  the  defoidant  company 
had  wrongfully  rendered  the  contract  Impossible  of  performance. 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

The  Kansas  Mutual  Life  Insurance  Company  was  a  mutual  life  Insurance 
company  organized  under  the  laws  of  the  state  of  Kansas.  On  the  14tb  day 
of  April,  1898,  it  entered  into  a  contract  with  the  defendant  In  error,  Frank 
Burman,  appointing  him  state  manager  for  the  state  of  Nebraska.  His  com- 
pensation consisted  of  certain  commissions  on  the  first  fiye  years'  premlnmi 
on  policies  obtained  by  him,  varying  from  60  to  70  per  cent,  and  renewal 
commissions  on  premiums  paid  subsequent  to  the  first  year's  premium  of  7^ 
per  cent,  "as  paid  to  the  company,"  to  be  paid  so  long  as  he  should  remain 
in  the  active  employ  of  the  company  under  the  contract,  and  In  the  event  of 
the  termination  of  the  contract  from  any  cause  after  two  years  from  Its  date 
the  company  was  to  continue  to  pay  him.  If  living,  or  to  his  executors,  ad- 
ministrators, or  assigns,  the  renewal  commissions  *'as  they  accrue  and  ait 
paid,  less  any  Indebtedness,  for  as  many  years  as  the  party  of  the  second  part 
shall  be  in  the  employ  of  said  company,  provided  there  should  not  be  lea 
than  $500,000  of  insurance  in  force  on  the  books  of  the  company  at  the  time 
of  such  termination,  written  by  Burman  or  his  agents.  In  case  of  collecdon 
of  renewals  by  the  company,  2%  per  cent  should  be  deducted  to  cover  tbe 
cost  of  said  collection." 

There  were  certain  supplementary  contracts  between  the  parties  modltVins 
the  first  contract  which  are  not  material  to  the  questions  to  be  decided.  Tbe 
plaintiff  In  error  was  organized  as  an  old-line  life  Insurance  company  onder 
the  laws  of  the  state  of  Kansas.  On  the  18th  day  of  December,  1902,  tbe 
Kansas  Mutual  Life  Insurance  Company  (hereinafter  for  convenience  called 
the  ''Mutual  Company")  and  the  said  Kansas  Union  Life  Insurance  Company 
(hereinafter  for  convenience  called  the  "Union  Ck>mpany")  entered  Into  an 
agreement  whereby  the  Mutual  Ck>mpany  in  form  transferred  to  the  Union 
Company  all  its  assets  and  business  controlled  or  possessed  by  It  whereby 
the  Union  Company  undertook  to  reinsure  all  of  the  risks  of  the  Mutual  0>m- 
pany.  Upon  the  execution  of  this  contract  between  the  companies,  of  which 
the  defendant  In  error  was  advised,  under  a  parol  agreement  he  took  service 
under  the  plalntlfF  in  error  in  continuation  of  the  business  In  the  state  of  Ne- 
braska. On  the  10th  day  of  January,  1903,  the  said  agreement  and  transf^ 
between  the  two  said  companies  was  assailed  by  certain  of  the  stockholden 
f)f  the  Mutual  Company,  by  suit  instituted  in  the  United  States  Circuit  Coxat 
for  tbe  District  of  Kansas,  on  the  ground  that  the  said  contract  and  transfer 
were  ultra  vires.  The  two  companies  were  made  defendants  In  said  salts.  Go 
the  5th  day  of  February,  1903,  on  preliminary  hearing.  Judge  Hook,  the  pre- 
siding Judge,  granted  a  temporary  Injunction,  staying  the  further  prosecn- 
tlon  of  said  arrangement  between  the  two  companies,  and  appointed  three 
trustees,  with  the  powers  of  receivers,  to  take  possession  of  all  the  prop- 
erty attempted  to  be  transferred  by  said  contract  of  December  18,  19(C. 
With  full  knowledge  of  the  pendency  and  object  of  said  suit  the  de- 
fendant in  error  entered  into  a  written  contract  with  the  plaintiff  In  enor, 
said  Union  Company,  of  date  January  30,  1903,  whereby  the  plaintiff  In  error 
agreed  to  continue  the  defendant  in  error  as  the  state  manager  for  Nebraska 
for  one  year,  on  a  salary  basis  of  $200  per  month.  In  consideration  of  this 
special  salary  contract  and  the  remuneration  hereinafter  named  the  said 
Frank  Burman  covenanted  and  agreed  to  devote  his  whole  time,  taloits  and 
energies  In  promoting  the  best  interests  of  said  company  In  every  way.  under 
direction  and  co-operation  with  its  executive  committee.    The  parol  evidence 


Digitized  by 


Google 


KANSAS  UNION  LIFE  INS.  CX>.  V.  BURMAN.  837 

admitted  by  tbe  court  tended  to  sbow  tbat  tbe  defendant  In  error  was  nnwiU- 
ing  to  enter  into  this  salary  contract  unless  the  plaintiff  in  error  would  guar- 
anty to  him  the  commissions  as  provided  under  his  contract  with  the  Mutual 
Company;  and  that  accordingly  a  written  contract  was  entered  into  between 
them,  of  date  January  81,  1903,  which  recited: 

'That,  whereas,  on  the  18th  day  of  December,  1902,  a  contract  in  writing 
was  entered  into  by  and  between  the  Kansas  Union  Life  Insurance  Company 
and  the  Kansas  Mutual  Life  Insurance  Company  of  Topeka,  Kansas,  wherein 
and  whereby  all  of  the  outstanding  risks  of  the  Kansas  Mutual  Life  Insurance 
Company  were  reinsured  in  the  Kansas  Union  Life  Insurance  Company;  and 
whereas,  in  said  contract  of  reinsurance  the  said  the  Kansas  Union  Life  Insui*- 
ance  Company  guarantied  to  and  did  assume  all  of  the  outstanding  liabilities 
of  the  Kansas  Mutual  Life  Insurance  Company  of  every  kind,  nature  and  de- 
scription whatsoever.  Now,  therefore,  in  consideration  of  the  payment  of  one 
dollar  and  other  valuable  consideration  to  the  party  of  the  first  part  in  hand 
paid  by  the  party  of  the  second  part  hereto  the  receipt  of  which  is  hereby 
acknowledged,  the  party  of  the  first  part  doth  hereby  guaranty  unto  said 
party  of  the  second  part  to  carry  out  all  the  terms  and  provisions  of  the  cer- 
tain contract  made  and  entered  into  on  the  14th  day  of  April,  in  the  year  189S» 
between  the  said  the  Kansas  Mutual  Life  Insurance  Company  of  Topeka,  Kan- 
sas, party  of  the  first  part,  and  Frank  Burman,  of  Omaha,  Nebraska,  party  of 
the  second  part ;  and  doth  further  guaranty  to  the  said  party  of  the  second  part 
to  carry  out  all  of  the  terms  of  the  certain  supplemental  agreements  made  and 
entered  into  between  the  said  the  Kansas  Mutual  Life  Insurance  Company 
and  the  said  Frank  Burman  at  various  times  prior  to  this  date;  and  in  con- 
sideration of  this  guaranty  tbe  said  party  of  the  second  part  agrees  on  his 
part  with  the  party  of  the  first  part  hereto  to  carry  out  all  of  the  terms  of 
said  last  named  contracts." 

The  salary  contract  above  referred  to  was  signed  on  behalf  of  the  Union 
Company  by  J.  P.  Davis  and  W.  M.  Wellcome,  executive  committee;  and  the 
guaranty  contract  was  signed  on  behalf  of  the  company  by  J.  P.  Davis,  pres- 
ident and  attested  by  John  E.  Moon,  secretary.  The  validity  of  these  con- 
tracts is  denied  by  the  plaintiff  in  error  on  the  ground  that  under  the  by-lawa 
of  the  association  such  contracts  could  only  be  executed  by  the  executive  com-  . 
mittee,  which  at  the  time  consisted  of  five  members,  the  president,  vice-pres* 
Ident  and  secretary  together  with  two  other  members  of  the  board ;  and  that 
the  execution  of  these  instruments  was  not  authorized  by  the  executive  com- 
mittee. The  defendant  in  error  on  being  advised  of  such  action  in  the  United 
States  Circuit  Court  had  some  correspondence  with  the  president  of  the 
Union  Company  respecting  the  matter;  and  on  the  13th  day  of  February,. 
1903,  he  sent  in  his  resignation  in  the  following  letter : 

"Omaha,  Neb.,  Feb.  13,  1903. 

"Mr.  J.  P.  Davis,  Pt,  Topeka,  Kansas — Dear  Sir :  In  view  of  the  decision 
of  Judge  Hook  in  the  recent  case  testing  the  legality  of  the  transfer  of  the 
Kansas  Mutual  into  the  Kansas  Union  and  placing  it  in  the  hands  of  trustees, 
thereby  making  it  impossible  for  me  to  be  of  any  service  to  your  company,  I 
have  decided  to  sever  my  connection  with  the  Kansas  Union  Life  Insurance 
Company,  as  you  and  the  public  generally  are  aware  the  complications  that 
have  arisen  in  this  matter  are  such  that  a  conscientious  agent  of  the  Kansas 
Union  or  the  Kansas  Mutual  would  be  doing  both  himself  and  the  company 
he  undertook  to  represent  an  injustice  In  attempting  to  write  insurance  at  the 
present  time.  And  it  will  be  at  least  some  time  before  this  embarrassment 
can  be  overcome.  I  have  worked  faithfully  for  your  company  and  had  the 
brightest  prospects  for  the  present  year's  work,  and  would  have  had  the  same 
prospects  had  not  the  Kansas  Union  interfered  with  the  Kansas  Mutual  by 
undertaking  to  absorb  it  in  the  manner  that  has  now  been  decided  by  the 
court  to  be  contrary  to  law.  My  contract  with  the  Kansas  Mutual  expired 
January  31st  last,  in  so  far  only  as  the  salary  and  expense  provision  applies, 
but  is  still  In  full  force  and  effect  as  to  the  renewal  commissions,  which  for 
several  years  would  have  earned  me  a  considerable  sum  of  money  had  not 
this  illegal  transfer  been  made.    It  is  evident  that  this  union  of  the  two> 
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companies  haa  very  materially  .damaged  me  with  reference  to  my  Kansas 
Mutual  contract,  and  as  the  Kansas  Mutual  Life  Insurance  ComiMiny  Is  di- 
rectly responsible  for  this  loss  to  me,  I  will,  as  aoon  as  I  can  estimate  my 
actual  damages,  present  a  claim  against  your  company  for  such  damages. 
And  while  I  will  make  this  claim  against  your  company,  I  do  not  in  any  man- 
ner waive  any  rights  I  have  against  the  Kansas  Mutual  Life  Insurance  Com- 
pany under  all  my  contracts  with  that  company.  I  therefore  by  these  pres- 
ents tender  my  resignation  as  state  manager  for  Nebraska,  to  the  Kansas 
Union  Life  Insurance  Company  to  take  effect  March  1,  1903,  but  desire  it  to 
be  distinctly  understood  by  the  company  that,  by  so  doing,  I  do  not  waive  any 
rights  I  have  under  my  contract  with  your  company,  whereby  your  company 
has  guaranteed  my  renewal  commissions  due  and  to  become  due  under  my 
contracts  with  the  Kansas  Mutual  Life  Insurance  Company.  I  regret  very 
much  that  I  have  been  forced  to  take  this  step,  but'  I  have  no  apologies  to 
make,  in  view  of  the  fact  that  I  am  in  no  sense  responsible  for  the  dlsruptlca 
of  the  company.  Yours  very  truly, 

"[Signed]  Frank  Burman,  State  Mgr." 

On  the  18th  day  of  February,  1903,  this  resignation  was  formally  accepted 
by  letter  from  the  president  of  the  company.  The  evidence  tended  to  show 
that  between  the  date  of  the  said  contracts  of  January  30th  and  3l8t  and  tbe 
formal  resignation  of  tbe  defendant  in  error,  he  had  received  proposals  from 
the  Fidelity  Mutual  Life  Insurance  Company  to  enter  its  service  in  tbe  same 
field  in  the  state  of  Nebraska,  which  proposals  he  held  in  abeyance.  On  tbe 
I  next  day  after  his  resignation,  to  wit,  tbe  14th  day  of  February,  1903^  he  eo- 

I  tered  into  a  contract  with  the  said  Fidelity  Company  as  superintendent  of 

I  the  state  of  Nebraska,  at  a  salary  of  $200  per  mouth,  with  a  bonus  of  6  per 

cent,  of  the  gross  premiums  received  from  Its  business  In  excess  of  the  pre- 
miums received  in  the  state  of  Nebraska  for  the  previous  year.    He  drew  Ws 
salary  from  the  plaintiff  in  error  to  the  1st  of  March,  1903,  and  his  occupa- 
{  tion  with  the  Fidelity  Company  began  on  the  date  of  his  contract,  so  that 

'  from  the '14th  day  of  February  to  tbe  1st  day  of  March  he  drew  pay  from  tbe 

two  companies,  which  fact  was  not  then  known  to  the  plaintiff  in  error.  By 
tbe  said  interlocutory  order  of  the  court  of  February  5,  1903,  inter  alia.  It  was 
•  ordered  that:  **A11  agents,  attorneys  and  subordinates  whatsoever  of  tbe 
Kansas  Union  Life  Insurance  Company,  having  in  tbelr  possession  any  money 
or  property  of  whatsoever  nature  or  description,  belonging  to  or  derived  fcom 
I  the  Kansas  Mutual  Life  Insurance  Company,  either  directly  or  indirectly,  be 

and  they  are  hereby  ordered  and  directed,  when  so  demanded,  to  account 
for  and  turn  over  the  same  to  said  trustees  above  appointed.*' 

In  conformity  therewith  the  plaintiff  in  error.  Its  servants  and  »nploy(^ 
turned  over  to  the  trustees  the  property  and  business  received  under  the  con- 
tract of  December  18,  1902.  Said  interlocutory  order,  declaring  the  arrange- 
ment between  the  Mutual  and  the  Union  Companies  void  as  ultra  vires,  was 
made  final  on  the  23d  day  of  March,  1903.  Subsequently,  on  the  27th  day  of 
June,  1903,  all  the  property  and  business  attempted  to  be  so  conveyed  by  tbe 
Mutual  Company  to  the  Union  Company  was,  under  order  of  the  court,  trans- 
ferred and  sold  by  tbe  trustees  or  receivers  to  the  Illinois  Life  Insurance 
Company  (the  latter  company,  by  an  enabling  statute  of  the  state  of  Kansas 
being  authorized  to  so  acquire  said  property).  Both  in  the  decree  nullifying: 
the  transfer  arrangement  between  the  Mutual  and  the  Union  Companies  and 
in  the  order  of  sale  to  the  Illinois  Life  Insurance  Company,  the  court  imposed 
the  obligation  upon  the  trustees  of  the  Mutual  Company  and  the  transferee. 
tbe  Illinois  Life  Insurance  Company,  to  assume  and  pay  all  outstanding  obli- 
gations of  the  Mutual  Company.  On  the  10th  day  of  March,  1903,  the  de- 
fendant in  error  brought  this  action,  by  wlilch  he  sought  to  recover  the  pres- 
ent value  of  the  renewal  premiums  (commissions)  under  the  terms  of  the 
contract  with  the  Mutual  Company,  and  the  loss  and  damages  resulting  from 
the  failure  to  fulfill  th€  contract  for  continuous  employment  for  one  year: 
treating  the  contracts  between  the  defendant  in  error  and  the  plaiutilT  in 
error  as  having  been  broken  by  the  latter,  so  as  to  entitle  him  to  recover  the 
full  present  value  of  all  oommissiona  on  renewal  premiums.    Tbe  court*  by 
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its  Instruction,  limited  the  recovery  to  the  present  yalne  of  commiasionfl  on 
renewal  premiums;  and  under  Its  charge  the  jury  so  found  and  returned  a 
verdict  for  $4,750,  the  present  value  of  the  renewal  commissions.  The  trial 
court  proceeded  upon  the  theory  that  it  was  not  necessary  for  the  defendant 
In  error  to  prove  the  amount  of  the  renewal  premiums  in  fact  paid  to  the 
company  as  provided  under  t^e  contract  of  April  14,  1898;  but  that  he  might 
recover  the  present  value  thereof,  past  and  prospective.  To  reverse  the  judg- 
ment, entered  on  this  verdict,  the  Union  Company  prosecutes  this  writ  of 
error. 

C.  J.  Evans  and  L.  A.  Stebbins  (W.  W.  Phelps,  on  the  brief),  for 
plaintiff  in  error. 

Clifford  Histed  and  Frank  Lincoln  McCoy  (Robert  H.  Olmsted, 
W.  H.  Rossington,  and  Charles  Blood  Smith,  on  the  brief),  for  de- 
fendant in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CARLAND, 
District  Judges. 

PHILIPS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  action  is  predicated  of  two  written  contracts  of  January  30, 
and  31,  1903.  We  are  unable  to  perceive  what  advantage  can  be 
claimed  by  the  defendant  in  error  in  having  it  conceded  that  the  two 
contracts  of  January  30th  and  31st  "were  made,  executed  and  de- 
livered at  the  same  time  and  as  part  of  one  transaction."  If  they  are 
to  be  treated  as  interdependent,  so  as  to  be  an  inseparable  legal  unit, 
the  action  should  fail  when  no  recovery  was  or  could  be  had  for  a 
breach  of  the  salary  contract.  Indeed,  if,  as  his  counsel  insists,  the 
inducement  for  the  guaranty  of  the  contract  between  the  parties  was 
the  acceptance  of  service  as  agent  under  the  plaintiff  in  error,  and 
the  defendant  in  error,  of  his  own  motion,  resigned  tliat  agency,  it 
would  follow  that  the  consideration  between  the  parties  for  the  two 
contracts  should  be  held  to  have  failed,  and  therefore  the  plaintiff 
in  error  would  be  absolved  from  liability  on  both.  As  the  judgment 
was  predicated  alone  of  the  contract  of  January  31st,  it  must  stand 
or  fall  as  the  right  of  recovery  thereon  shall  be  decided. 

The  first  contention  is  that  the  plaintiff  in  error  broke  the  salary 
contract  of  January  30th  by  refusing  to  go  on  with  its  execution,  in- 
dependent of  the  interference  of  the  court  in  annulling  the  contract 
of  December  18,  1902,  between  the  two  companies;  and  second,  by 
reason  of  its  failure  to  renew  the  license  to  do  business  in  the  state  of 
Nebraska.  A  brief  review  of  the  correspondence  between  the  parties 
between  January  31st  and  February  13th,  the  date  of  defendant  in 
error's  resignation,  and  the  letter  of  resignation,  will  demonstrate 
that  the  resignation  was  voluntary,  and  that  the  contention  now  made 
respecting  the  obligation  of  the  plaintiff  in  error  to  retain  the  defend- 
ant in  error  under  the  salary  contract  and  the  failure  to  renew  the 
license,  is  a  mere  afterthought.  In  the  letter  of  February  6th,  advis- 
ing the  defendant  in  error  of  the  decision  of  Judge  Hook  and  the  pur- 
pose of  the  court  to  perpetuate  the  business  of  the  Mutual  Company, 
Mr.  Davis,  president  of  the  Union  Company,  after  saying  that  "the 
decision  was  a  great  disappointment,"  said: 
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"In  the  meftntiine,  the  offlcen  of  the  company  are  faistrncted  to  continue 
the  buBineee,  but  pay  out  no  money  until  the  trustees  are  qualified  to  take 
possession,  which  we  aesume  will  be  within  the  next  few  days.  The  trusteee 
are  instructed  to  continue  the  present  oflkers  and  clerks,  with  a  Tiew  of  mak- 
ing the  Kansas  Mutual  a  going  concern,  doing  a  general  business,  until  such 
time  as  the  trustees  and  court  agree  upon  a  pl^n  of  reorganization.  ^  ^  ^ 
It  is  our  very  earnest  wish  and  desire  that  the  Kansas  Mutual  be  perpetuat- 
ed. Whether  there  will  be  any  amalgamation  with  the  Kansas  Union  is  a 
doubtful  question.  It  is  a  question  of  expediency  whether  to  undertake  to 
build  up  a  new  and  independent  company  from  the  start  From  the  fact  that 
the  court  found  against  the  company  it  seems  to  us  plain  that  it  would  be 
quite  difficult  for  the  agents  to  write  business  for  either  company.  Op  re- 
ceipt of  this  letter  kindly  giye  me  your  views  in  regard  to  the  advisabiiriy 
of  undertaking  to  perpetuate  the  Kansas  Union." 

The  response  made  to  this  letter  by  Mr.  Burman  was  a  demand 
to  return  to  him  a  check  for  the  amount  of  premiums  paid  on  his 
own  policy  and  that  of  his  wife  for  the  month  of  January ;  thus  con- 
tributing to  discredit  the  business  and  bring  about  lapses  on  policies. 
In  this  letter  he  made  complaint  of  the  failure  to  pay  his  salary. 
On  the  same  day  Mr.  Davis  wrote  him  informing  him  that  under  the 
order  of  the  court  the  officers,  clerks,  agents,  and  collectors,  should 
collect  premiums  under  the  supervision  of  the  trustees  appointed  by 
the  court,  and  remit  them  to  the  office  as  usual,  and  generally  carry 
on  the  business  of  the  Mutual  Company  as  theretofore;  that  these 
officers  were  directed  to  pay  out  no  money  at  the  present  time,  and 
for  that  reason  they  were  restrained  from  paying  the  February  salary 
and  March  rent,  until  the  trustees  qualified  and  took  charge  of  the 
business,  promising  to  call  their  attention  to  this  matter.  In  another 
letter  of  the  same  date  Mr.  Davis  advised  Mr.  Burman  of  a  conference 
had  that  morning  with  a  number  of  the  agents  and  the  attorney,  and 
that  it  was  decided  under  the  order  of  court  that  the  officers,  clerks^ 
agents,  etc.,  were  expected  to  render  their  services  to  the  Kansas 
Mutual  Life,  and  therefore  he  advised  that  they  proceed  with  the 
solicitation  of  applications  for  the  Mutual  Company. 

On  the  7th  of  February  Mr.  Burman  wrote  Mr.  Davis  in  answer 
to  the  letter  of  the  6th,  making  inquiry  as  to  whether  the  Kansas 
Mutual  had  authority  to  do  business  in  Nebraska,  as  its  certificate 
expired  on  the  1st  of  February,  in  which  letter  he  said : 

'*It  is  my  opinion  that  the  Kansas  Mutual  Life  will  never  succeed  in  re- 
organization, although  I  earnestly  hope  that  they  may  do  sa  This  reinsuring 
in  the  Kansas  Union  and  then  the  reorganization  of  the  Kansas  Mutual  has 
done  irreparable  harm.  •  •  •  Will  you  kindly  advise  me  where  I  stand? 
I  hold  a  contract  with  the  Kansas  Union  Life  Insurance  (Company,  and  also 
a  guaranty  with  them  that  my  renewal  commission  contract  with  the  Kan- 
sas Mutual  will  be  taken  care  of.  And  in  the  absence  of  a  contract  wltb 
the  Kansas  Mutual,  I  shall  hold  the  Kansas  Union  for  my  salary  and  ex- 
penses. I  shall  be  pleased  to  receive  full  instructions  in  regard  to  this  mat- 
ter. The  impression  of  our  policy  holders  and  the  public  in  general  Is  that 
the  company  is  Insolvent  and  in  the  hands  of  receivers.  *  *  ^  If  this  is 
not  a  fact,  equal  prominence  should  be  given  to  repudiate  that  statement, 
and  It  also  seems  to  me  that  every  policy  holder  should  receive  an  explana- 
tion as  to  the  company's  status  and  future  and  that  cannot  be  done  any  too 
quickly." 

This  is  the  only  reference  made  by  Mr.  Burman  to  the  expiration 
of  the  license  to  do  business  in  the  state  of  Nebraska.    On  the  same 
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date  Mr.  Davis  wrote  Mr.  Burmati,  in  explanation  of  why  his  salary 
had  not  been  paid,  that  it  was  customary  to  remit  the  salary  on  re- 
ceipt of  itemized  expense  bill,  which  was  not  received  until  the  5th 
instant,  and  that  he  had  no  thought  that  the  funds  would  be  tied  up 
as  they  were  by  Judge  Hook's  decision ;  otherwise  a  check  would  have 
been  forwarded  without  waiting  for  the  expense  account.  The  letter 
inclosed  an  extract  from  the  interlocutory  order  of  the  court  holding 
the  Kansas  Union  harmless  from  loss  on  account  of  the  reinsurance 
contract,  and  to  protect  it  against  legal  claims  or  demands  against 
the  Mutual  Company  prior  to  December  18,  1902,  further  stating: 

"The  Kansas  Union  has  no  other  thought  or  Intention  but  of  being  tme  to 
yon  and  eyery  other  agent  and  employ^,  and  have  arranged  for  the  Kansas 
Mutual  to  protect  the  Kansas  Union  along  every  line.  *  *  *  In  the  mean- 
time, please  use  your  influence  in  keeping  the  policy  holders  in  line  and  also 
the  agents  in  your  employ." 

On  February  10th  Mr.  Davis,  replying  to  a  letter  of  Mr.  Burman 
of  the  7th  instant,  said: 

"You  ask  the  question  where  do  yon  stand,  holding  a  contract  with  the 
Kansas  Union  and  also  a  guaranty  that  renewal  commission  under  your  Kan- 
sas Mutual  contract  will  be  taken  care  of.  The  Kansas  Union  expects  to  take 
care  of  your  contract  fairly  and  honorably,  and  from  inclosures  you  will  no- 
tice that  the  court  provides  that  the  Kansas  Mutual  shall  protect  and  hold 
the  Kansas  Union  harmless  on  account  of  any  agent's  contracts  taken  over 
from  the  Kansas  Mutual  Life  Insurance  Ck>mpany.  •  •  *  Please  be  pa- 
tient and  kind  about  the  matter,  and  you  will  receive  a  check  for  salary  and 
all  other  expenses  at  an  early  date.  You  ask  how  about  the  policies  issued 
by  the  Kansas  Union.  Of  course,  the  Kansas  Union  will  take  care  of  and 
protect  the  interest  of  its  policy  holders." 

On  February  11th  the  trustees  wrote  to  Mr.  Burman,  advising  him 
that  the  business  of  the  Mutual  Life  would  be  continued  on  the  lines 
as  near  as  possible  conducted  prior  to  the  18th  of  December,  1902; 
that  he  was  authorized  and  directed  to  solicit  applications  for  insur- 
ance in  the  Mutual  Company  on  the  same  conditions  as  set  forth 
in  his  agency  contract;  and  directing  him  to  encourage  the  policy 
holders  to  pay  renewal  premiums  when  due.  The  only  response  made 
to  all  this  was  the  letter  of  resignation  of  February  13th,  which  shows 
on  its  face  that  the  sole  ground  of  resignation  was  his  conclusion  that 
the  decision  of  Judge  Hook,  annulling  the  contract  between  the  two 
companies,  made  "it  impossible  for  me  to  be  of  any  service  to  your 
company,"  and  in  which  he  stated  that: 

"The  complications  that  have  arisen  in  this  matter  are  such  that  a  con- 
scientious agent  of  the  Kansas  Union  or  the  Kansas  Mutual  would  be  doing 
both  himself  and  the  company  he  undertook  to  represent  an  injustice  in  at- 
tempting to  write  insurance  at  the  present  time.  And  it  will  be  at  least  some 
time  before  this  embarrassment  can  be  overcome.  *  *  *  It  is  evident 
that  this  union  of  the  companies  has  very  materially  damaged  me  with 
reference  to  my  Kansas  Mutual  contract,  and,  as  the  Kansas  Mutual  Life 
Insurance  Company  is  directly  responsible  for  this  loss  to  me,  I  will,  as  soon 
as  I  can  estimate  my  actual  damages,  present  a  claim  against  your  company 
for  such  damages.  And  while  I  will  make  this  claim  against  your  company. 
I  do  not  in  any  manner  waive  any  rights  I  have  against  the  Kansas  Mutual 
Life  Insurance  Company  under  all  my  contracts  with  that  company.  I  there* 
fore  by  these  presents  tender  my  resignation  as  state  manager  for  Nebraska 
to  the  Kansas  Union  Life  Insurance  Company  to  take  effect  March  1,  1903, 
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but  desire  It  to  be  distinctly  understood  by  the  company  that  by  so  doing  I  do 
not  waive  any  rights  I  have  under  my  contract  with  your  company,  whereby 
your  company  has  guaranteed  my  renewal  commissions  due  and  to  become 
due  me  under  my  contracts  with  the  Kansas  Mutual  Life  Insurance  Company.'* 

The  letter  of  resignation  shows  on  its  face  that  this  astute  insurance 
agent  was  stating  his  case  with  a  view  to  litigation  with  the  plaintiff 
in  error,  and  with  ingenious  particularity  he  specified  the  reasons 
that  influenced  his  surrender  of  the  agency.  It  was  not  upon  the 
ground  that  the  Union  Company  was  unwilling  to  proceed  to  carry 
out  the  salary  contract,  or  on  the  ground  of  a  failure  to  renew  the 
license.  It  is  a  wholesome  rule  of  law,  instinct  with  fair  play,  ex- 
pressed by  Mr.  Justice  Swayne,  in  Railway  Company  v.  McCarthy, 
96  U.  S.  (6  Otto)  267,  24  L.  Ed.  693: 

"Where  a  party  gives  a  reason  for  his  conduct  and  decision  touching  any- 
thing  involved  In  a  controversy,  he  cannot,  after  litigation  has  begun,  change 
his  ground,  and  put  his  conduct  upon  another  and  different  consideration. 
He  is  not  permitted  thus  to  mend  his  hold.  lie  Is  estopped  from  doing  it 
by  a  settled  principle  of  law." 

This  principle  has  been  applied  in  the  following  instances:  Davis 
V.  Wakelee,  156  U.  S.  690,  15  Sup.  Ct.  555,  39  U  Ed.  578,  where  a 
bankrupt  obtained  his  discharge,  claiming  that  the  judgment  against 
him  was  not  affected  by  it,  it  was  held  he  could  not,  in  a  subsequent 
action  on  the  judgment,  deny  its  validity.  In  Davis,  etc..  Company 
V.  Dix  (C.  C.)  64  Fed.  411,  where  it  was  held  that  the  purchasers  of  a 
creamery  repudiating  the  contract  on  the  ground  of  fraudulent  rep- 
resentations, could  not  thereafter  set  up  an  interpolation  in  the  con- 
tract. In  Harriman  v.  Meyer,  45  Ark.  40,  where  it  was  held  that  the 
defense  that  a  tender  was  not  made  in  ready  money  was  not  admissible 
where  the  prior  objection  was  to  inadequacy  of  price.  In  Wallace  v. 
Minneapolis,  etc.,  Elevator  Company,  37  Minn.  465,  35  N.  W.  269, 
where  it  was  held  that  a  bailee  refusing  to  deliver  wheat  because 
claimed  by  another,  could  not  afterwards  refuse  on  the  ground  that 
the  charges  were  not  paid.  In  Harris  v.  Chipman,  9  Utah  105,  33 
Pac.  243,  where  it  was  held  that  a  plaintiff  rejecting  title  for  want 
of  administrator's  bond,  could  not  be  heard  to  object  afterwards  that 
letters  of  administration  were  not  under  seal.  In  Ballou  v.  Sherwood, 
32  Neb.  689.  49  N.  W.  796,  where  it  was  held  that  title  objected 
to  because  of  pending  litigation,  the  purchaser  could  not  afterwards 
object  for  want  of  seal  on  the  deed.  In  Frenzer  v.  Dufrene,  58  Neb. 
436,  78  N.  W.  720,  where  it  was  held  that  where  a  party  alleged  his 
wife's  recalcitrance  as  a  reason  for  not  executing  a  contract,  he  could 
not  afterwards  be  heard  to  allege  other  reasons. 

This  rule  should  have  especial  application  to  this  case  for  the  pal- 
pable reason  that  had  the  defendant  in  error  assigned  as  a  reason 
for  resigning  his  agency  the  neglect  to  renew  the  license,  he  would 
have  afforded  the  company  an  opportunity  to  remove,  the  objection. 
By  not  assigning  the  delay  or  omission  as  a  reason  for  his  refusal 
to  continue  his  agency,  and  making  no  claim  either  in  his  letter  of 
resignation  or  in  fact  in  the  petition  that  the  plaintiff  in  error  was 
unwilling  to  go  ahead  with  the  salary  contract,  he,  in  effect,  said 
such  ground  is  not  relied  on.    The  truth  is  that  the  most  persuasive 
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influence  for  his  hasty  action  in  resigning  his  agency,  within  13  days 
after  the  making  of  the  contract  between  him  and  the  plaintiff  in  error, 
was  the  one  he  carefully  concealed  in  his  letter  of  resignation,  and 
that  was  that  before  he  acted  as  the  agent  of  the  Mutual  Insurance 
Company  he  had  acted  as  the  agent  of  the  Fidelity  Insurance  Com- 
pany, and  that  during  the  time  between  January  31st  and  February 
13th  he  was  conducting  a  correspondence  with  the  president  of  the 
Fidelity  Insurance  Company,  looking  to  the  taking  of  service  under  it  in 
the  Nebraska  field  and  to  carry  over  to  it,  not  only  his  own  influence, 
but  the  services  of  his  entire  employes  in  that  field,  and  he  hastened 
into  that  new  arrangement  immediately  after  sending  in  his  letter  of 
resignation,  without  waiting  even  for  the  formal  acceptance  of  said 
letter.  And  the  evidence  shows  that  in  one  of  his  letters  to  the  presi- 
dent of  the  Fidelity  Insurance  Company  he  requested  that  the  con- 
tract between  them  be  concealed.  And  he  drew  salaries  from  both 
of  these  companies  up  to  the  1st  day  of  March,  1903. 

By  his  own  statement,  in  the  letter  of  resignation,  he  recognized 
that  the  only  obligation  of  the  Union  Company  for  his  commissions 
on  premiums  was  under  the  contract  of  assumption  for  the  liability 
of  the  Mutual  Company;  and  he  only  made  claim  for  his  salary  up 
to  the  1st  of  March.  The  whole  gravamen  of  tlie  petition  as  a  basis 
for  the  claim  for  damages  under  the  salary  contract  is  the  alleged 
failure  of  the  plaintiff  in  error  to  renew  its  license  in  the  state  of  Ne- 
braska. Moreover,  on  the  trial,  on  ruling  on  the  demurrer  to  the  evi- 
dence and  in  its  charge,  the  court  expressly  ruled  that  no  damages 
by  way  of  profits  on  anticipated  business  which  the  defendant  in  error 
might  do  for  the  plaintiff  in  error  within  the  year,  were  recoverable ; 
but  in  the  submission  to  the  jury  limited  the  inquiry  to  supposable 
commissions  on  renewal  premiums.  The  defendant  in  error  sued  out 
no  writ  of  error  on  this  ruling,  and  he  is,  therefore,  in  no  position 
to  complain  here  thereof.  He  has  had  his  day  in  court  on  that  issue, 
and  that  controversy  has  passed  in  rem  judicatum.  What  possible 
basis  did  or  could  Burman  furnish  for  estimating  such  profits  ?  During 
the  year  he  was  doing  business  in  the  same  field  under  a  salary  con- 
tract of  $200  per  month  and  traveling  expenses,  with  a  bonus  or  sum 
equal  to  6  per  cent,  of  the  gross  premiums  received  on  business  from 
the  date  of  the  contract  with  the  Fidelity  Company,  which  took  effect 
February  14, 1903,  in  excess  of  the  premium  receipts  from  said  state  for 
the  previous  year.  This  contract,  according  to  the  proofs,  he  deemed 
more  advantageous  to  himself  than  his  salary  contract  with  the  plaintiff 
in  error.  As  h©  could  not  have  served  both  masters  in  the  same  field 
during  the  same  year,  to  furnish  any  possible  basis  for  estimating 
profits  in  this  action  an  accounting  of  his  salary  and  commissions 
earned  under  his  contract  with  the  Fidelity  Insurance  Company  would 
have  to  be  taken  to  show  his  loss,  if  any.  His  claimed  damages  in  this 
respect,  therefore,  were  entirely  speculative,  if  not  imaginary. 

Treating  the  two  contracts  of  January  30th  and  31st  as  divisible, 
as  the  defendant  in  error  must  do  to  sustain  his  judgment,  he  must 
maintain  the  position,  not  only  that  the  plaintiff  in  error,  on  the  13th  day 
of  February,  1903,  had  broken  the  contract  of  January  31st,  but  had 
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SO  far  repudiated  it  as  to  entitle  him  to  then  demand  of  it  his  whole 
expectancy  on  the  policy  contract  obtained  for  the  Mutual  Company^ 
both  of  earned  commissions  and  renewal  commissions.  As  the  con- 
tract by  its  very  terms  was  one  of  guaranty  of  the  contract  between 
the  defendant  in  error  and  the  Mutual  Company  in  respect  of  such 
commissions,  we  are  remitted  to  that  to  ascertain  what  in  fact  and  law 
the  plaintiff  in  error  guarantied.  The  ninth  paragraph  of  said  con- 
tract expressly  declares: 

"That  no  commissions  shall  be  due  or  payable  to  said  party  of  the  second 
part  upon  any  policy,  except  upon  the  actual  payment  in  cash  to  said  com- 
pany of  the  premium  stipulated  in  that  policy  for  the  terms  for  which  the 
commission  Is  claimed." 

And  respecting  renewal  commissions  it  declares  that: 

'^he  renewal  commissions  under  this  contract  on  all  forms  of  policies  shall 
be  7^  per  cent  of  the  annual  premium,  as  paid  to  the  company." 

As  the  guaranty  is  no  broader  than  the  thing  guarantied,  the  only 
undertaking  by  the  plaintiff  in  error  in  this  respect  was,  first,  to  pay 
to  the  defendant  in  error  commissions  upon  the  policies  obtained  by 
him  "upon  the  actual  payment  in  cash  to  said  company  of  the 
premiums,"  and,  second,  the  renewal  commissions  as  the  premiums 
should  be  "paid  to  the  company."  The  petition  neither  avers,  nor 
did  the  defendant  in  error  make  proof,  that  any  such  payments  had 
been  made  after  the  execution  of  the  contract  in  question  or  any  prior 
thereto  unaccounted  for.  And  if  any  such  premium  had  been  col- 
lected or  received  by  the  plaintiff  in  error,  unaccounted  for,  it  was 
by  the  decree  of  the  court  required  to  be  turned  over  to  the  trustees 
appointed  by  the  court.  To  escape  from  this  obvious  purport  of  the 
contract  of  guaranty,  counsel  for  the  defendant  in  error  was  driven  to 
the  position  of  seeking  to  maintain  the  right  to  recover  the  entire 
amount  of  prospective  premiums  on  the  theory  that  by  its  wrong  the 
plaintiff  in  error  had  broken  the  contract  so  as  to  render  it  impossible 
of  performance.  This  contention  took  form  and  was  made  the  basis 
of  recovery  in  the  following  portion  of  the  court's  charge  to  the  jury : 

"However,  if  you  find  from  a  preponderance  of  all  the  evidence  in  this 
case,  that  the  defendant  company  and  the  property  it  received  from  the  Kan- 
sas Mutual  Life  Insurance  Company  were,  by  the  decision  of  this  court, 
placed  in  the  hands  of  trustees  appointed  by  this  court  and  afterwards  turned 
over  to  the  Illinois  Life  Insurance  Company,  under  order  of  the  court,  and 
that  the  appointment  of  said  trustees  and  the  decision  of  this  court  rendered 
impossible  the  fulfillment  of  the  contract,  and  that  this  was  occasioned  by 
the  fault  of  the  defendant  company  in  entering  into  its  contract  with  the 
Kansas  Mutual  Life  Insurance  Company,  then  and  in  that  event  the  breach 
of  the  contract  between  plaintiff  and  defendant  was  in  law  occasioned  by  the 
defendant" 

From  which  it  is  made  clear  that  the  learned  trial  judge  was  not  will- 
ing to  say  that  if  all  the  property  and  benefits  which  the  plaintiff  in  error 
received  from  the  Mutual  Company  were  by  the  decision  and  order 
of  the  court  taken  away  from  it  and  placed  in  the  hands  of  trustees 
of  the  court,  and  under  its  order  turned  over  to  the  Illinois  Life  In- 
surance Company,  whereby  the  contract  was  rendered  impossible  of  ful- 
fillment, the  defendant  in  error  was  entitled  to  recover  as  for  a  breach 
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of  the  contract;  but  in  its  ultimate  analysis  the  right  of  recovery  was 
made  to  depend  upon  the  further  fact  that  this  action  of  the  court 
was  occasioned  by  the  fault  of  the  plaintiff  in  error  in  entering  into 
the  contract  with  the  Mutual  Life  Insurance  Company.  There  being 
no  dispute  as  to  the  facts  about  the  decree  and  orders  of  the  court, 
and  no  dispute  about  the  plaintiff  in  error  having  entered  into  the 
contract  with  the  Kansas  Mutual  Life  Insurance  Company,  it  was 
simply  a  conclusion  of  law  for  the  court  whether  or  not  the  acts  con- 
stituted a  breach  of  contract ;  and  yet,  by  the  charge  of  the  court,  this 
question  was  turned  over  to  the  jury  without  instructive  direction,  in 
some  indefinable  way,  to  determine  for  themselves  whether  the  plaintiff 
in  error  was  at  fault  in  entering  into  the  contract  with  the  Kansas 
Mutual  Company,  and  whether  that,  as  a  matter  of  law,  made  it  liable 
to  this  action. 

An  actionable  breach  of  contract,  in  its  very  nature,  must  be  super- 
venient. It  must  arise  after  the  making  of  the  contract,  from  some 
-affirmative  act  in  disregard  of  its  mandate.  The  act  of  entering  into 
the  contract  with  the  Kansas  Mutual  Life  Insurance  Company  occurred 
40  days  prior  to  the  contract  in  question  with  the  defendant  in  error. 
The  existence  of  the  contract  between  the  two  companies  was  fully 
known  to  the  defendant  in  error  when  he  entered  into  the  contract 
with  the  plaintiff  in  error  on  January  31,  1903.  More  than  that,  he 
then  knew  that  the  validity  of  that  contract  was  being  tested  in  court ; 
and  it  was  as  much  within  the  contemplation  of  the  defendant  in  error 
as  in  that  of  the  plaintiff  in  error  that  the  possibility  of  carrying  out 
the  contract  of  guaranty  depended  upon  the  result  of  that  suit.  When 
the  defendant  in  error  entered,  into  the  contract  with  the  Mutual  Com- 
pany no  contractual  relations  existed  between  it  and  the  defendant  in 
'error,^and  it  owed  him  no  duty  in  that  regard.  In  so  far  as  he  was 
-concerned,  the  plaintiff  in  error  could  enter  into  any  arrangement  with 
the  Mutual  Company  to  take  over  its  business  and  reinsure  its  out- 
standing risks,  without  incurring  any  liability  to  any  agent  of  the 
Mutual  Company,  except  its  liability  to  account  in  equity  to  such  agent 
for  any  fund  transferred  to  it  by  the  Mutual  Insurance  Company,  or 
thereafter  received  by  it  under  the  contract  of  transfer,  when  such 
fund  migjit  be  chargeable  in  its  hands  with  some  lien,  express  or  im- 
plied, in  favor  of  such  agent.  No  adjudicated  case  has  ever  gone 
further  in  this  direction. 

The  case  of  Schrimplin  v.  Farmers'  Life  Association,  98  N.  W.  613, 
123  Iowa,  102,  is  an  apt  illustration.  In  that  case  the  Bankers'  Guar- 
anty Life  Association  made  a  contract  with  an  agent  which  inured 
to  the  benefit  of  the  complainant,  Schrimplin,  by  which  the  agent 
became  entitled  to  a  stipulated  commission  on  premiums  obtained  by 
him,  and  on  renewals  thereof  for  a  designated  period.  The  contract 
contained  the  express  stipulation  that  no  transfer  of  management 
or  change  of  name  of  the  association  or  reinsurance  by  any  other 
concern,  should  affect  the  plaintiff's  right  to  receive  the  stipulated 
income  from  the  renewals  of  said  policies.  Under  this  contract  the 
agent  effected  a  large  amount  of  insurance,  when  the  said  association, 
by  convention  between  it  and  the  Union  Life  Association,  transferred 
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its  assets  and  business  to  the  latter  company.  At  the  time  of  this 
transfer  a  right  to  renewal  commissions,  etc,  had  accrued  to  the  agent. 
The  written  contract  between  the  old  company  and  the  agent  was 
passed  over  and  delivered  to  the  Union  Life  Association.  Negotiations 
between  the  latter  company  and  the  agent  for  the  latter's  entering  into 
its  service  failed  of  consummation.  Thereafter  the  agent  filed  his  bill 
in  equity  against  the  Union  Company,  on  the  theory  that  the  com- 
plainant was  entitled  to  recover  from  the  defendant  upon  the  quarterly 
or  annual  renewals  of  insurance  secured  by  him  to  the  same  extent  he 
would  have  been  entitled  to  recover  from  his  principal  had  the  transfer 
not  been  made ;  and  to  that  end  he  prayed  that  the  defendant  be  re- 
quired to  make  an  accounting  of  all  such  renewals  as  it  had  received 
since  said  transfer.  It  was  held  that  as  the  defendant  company  took 
with  full  knowledge  of  the  plaintiff's  contract  with  the  old  company, 
which  created  an  equitable  lien  on  the  funds  collected  to  the  extent 
of  the  amount  of  commissions,  it  took  cum  onere.  But  it  was  distinctly 
held  that  the  defendant  was  liable  only  to  account  for  commissions 
on  premiums  actually  collected  by  it    The  court  said : 

"Then,  and  not  till  then,  did  any  Indebtedness  ariae  to  plaintiff  for  which 
it  could  be  held  liable.  It  has  received  these  moneys  not  only  with  notice 
of  the  charge  attaching  thereto  for  the  benefit  of  plaintiff,  but  with  promise 
to  pay  the  same,  and  it  will  not  now  be  permitted  to  retain  them  and  shield 
itself  behind  the  plea  of  ultra  vires  against  the  plaintiff's  demand  for  an 
accounting.  •  •  •  We  must  not  overlook  the  fact,  already  suggested,  that 
to  hold  defendant  liable  for  the  payment  of  plaintiff's  claim  does  not  in  reality 
add  a  single  dollar  to  the  burden  of  its  original  members.  Defendant  Is  re- 
quired to  account  only  for  the  renewal  payments  made  to  the  expense  fund 
by  the  membership  taken  over  from  the  Union  Association.** 

Commenting  upon  the  case  of  Twiss  v.  Guaranty,  87  Iowa,  733,  55 
N.  W.  8,  43  Am.  St.  Rep.  418,  the  court  said: 

"If,  in  the  case  before  us,  plaintlfTs  claim  was  one  which  had  accrued  or 
become  payable  from  the  Union  Life  Association  before  the  transfer  of  the 
business  to  the  defendant,  or  if  it  was  shown  that  defendant  had  received  and 
retained  nothing  of  value  by  reason  of  such  transfer,  •  •  •  then  the 
precedent  cited  would  perhaps  be  in  point'* 

What  difference  can  it  make  that  the  action  at  bar  is  based  upon 
an  express  contract  between  the  parties  rather  than  on  one  which 
the  law  implies?  The  same  obligation  and  the  same  consequences 
arise  and  flow  from  each.  The  express  undertaking  was  to  account 
to  the  defendant  in  error  for  his  commissions  as  the  premiums  should 
be  paid  to  the  company,  and  not  otherwise.  On  the  authority  of  this 
Iowa  Case,  invoked. by  counsel  for  defendant  in  error,  it  mattered 
not  if  the  contract  between  the  two  companies  was  ultra  vires,  the  pur- 
chasing company  was  estopped  from  interposing  such  defense,  on  the 
ground  that  having  knowingly,  by  virtue  of  the  transfer,  received  and 
retained  the  fund  impressed  with  a  trust  in  favor  of  the  complainant, 
it  was  unconscionable  to  withhold  it  from  the  cestui  que  trust.  But 
in  the  case  at  bar,  not  only  has  the  plaintiff  in  error  not  received  any 
fund  to  which  the  claim  of  the  defendant  in  error  attaches  in  its  hands, 
but  the  very  compact  it  made,  by  which  alone  it  could  ever  collect  or 
receive  a  cent  of  premiums,  was  nullified  by  the  decree  of  court,  and  it 
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was  enjoined  from  ever  receiving  such  premiums,  and  the  defendant 
in  error  was  prohibited  from  paying  to  it  any  such  premiums,  out 
of  which  his  commission  was  to  come.  The  decree  re-established  the 
statu  quo  of  the  Mutual  Insurance  Company,  and  there  is  no  claim  made 
that  it  was  insolvent.  There  is  no  charge  made  in  the  petition  of  'any 
fraud  or  collusion  on  the  part  of  the  plaintiff  in  error  by  which  that 
decree  was  brought  about.  On  the  contrary,  the  record  shows  that 
the  plaintiff  in  error  resisted  the  suit,  and  up  to  the  very  time  of 
Judge  Hook's  ruling,  on  the  5th  day  of  February,  1903,  that  the  trans- 
action was  ultra  vires,  it  stoutly  asserted  its  validity.  And  when  the 
judicial  announcement  came  it  tried  to  persuade  the  defendant  in 
error  to  continue  his  services,  as  he  of  all  men  occupied  such  position 
towards  the  business  as  would  save  it  from  injury  by  reason  of  the 
interposition  of  the  court.  It  is  true  that  when  the  case  came  on  for 
final  decree  the  plaintiff  in  error  consented  thereto,  with  the  same 
grace  that  a  man  submits  to  execution  when  resistance  can  no  longer 
avail.  Instead  of  the  defendant  in  error  loyally  standing  to  his  post 
of  duty  to  protect  the  policies  of  the  Mutual  Insurance  Company 
against  lapses,  he  left  it  to  sink  or  swim,  while  in  his  letter  of  resig- 
nation he  declared  that  he  proposed  to  hold  it  equally  with  the  plaintiff 
in  error  to  the  payment  of  the  unearned  renewal  commissions. 

As  already  suggested,  the  defendant  in  error  knew  when  he  entered 
into  the  contract  with  the  plaintiff  in  error  that  the  validity  of  the 
transfer  from  the  Mutual  Company  was  being  tested  in  court;  and 
that  the  ability  of  the  plaintiff  in  error  to  perform  the  contract  by  ac^ 
counting  to  him  for  commissions  on  premiums  paid  depended  upon 
the  result  of  that  suit.  And  one  remarkable  feature  of  the  court's 
ruling  on  the  demurrer  to  the  evidence  was  in  the  following  paragraph : 

"I  have  refused  to  allow  evidence  here  as  to  damages  for  anticipated  profits 
on  this  contract,  because  the  plaintiff  in  this  case  knew,  or  by  the  exercise 
of  any  ordinary  care  might  have  known,  that  the  Kansas  Union  had  placed 
itself  in  such  a  position  under  the  law  that  it  could  not  comply,  and  I  have 
relieved  the  case  of  that  element  of  damages." 

If  the  plaintiff  was  disentitled  to  recover  damages  for  anticipated 
profits  because  he  knew  that  the  Kansas  Union  had  placed  itself  in 
such  position  under  the  law  that  it  could  not  comply,  for  the  same 
reason,  and  by  the  same  logic,  he  was  not  entitled  to  recover  any 
other  damages  resulting  from  the  alleged  breach  of  the  contract. 

In  his  letter  of  resignation  the  defendant  in  error  said : 

"In  view  of  the  decision  of  Judge  Hook  in  the  recent  case  testing  the  legal- 
ity of  the  transfer  of  the  Kansas  Mutual  into  the  Kansas  Union  and  placing 
it  in  the  hands  of  trustees,  thereby  making  it  impossible  for  me  to  be  of  any 
service  to  your  company,  I  have  decided  to  sever  my  connection  with  the 
Kansas  Union  Life  Insurance  Company." 

If  the  decree  absolved  him  from  his  contractual  obligations,  by  mak- 
ing it  impossible  for  him  to  be  of  any  service  to  the  company,  by  the 
same  token,  mutatis  mutandis,  it  should  follow  that  it  operated  to  ac- 
quit the  company  from  further  performance. 

In  People  v.  Globe  Mutual  Life  Insurance  Company,  91  N.  Y.  174, 
it  was  held  that  where  a  life  insurance  company  had  entered  into 
a  contract  with  an  agent  for  a  specified  term,  at  a  stipulated  salary,  etc., 
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and  before  any  breach  of  the  contract  by  it,  it  was  restrained  from  the 
further  prosecution  of  its  business  under  its  franchise  by  order  of 
the  court,  and  a  receiver  was  appointed,  the  agent  had  no  valid  claim 
upon  the  fund  in  the  hands  of  tiie  receiver  for  damages  resulting  from 
an  alleged  breach  of  the  contract  by  causing  a  discontinuance  of  his 
employment,  in  the  absence  of  evidence  that  it  was  some  fault  of  the 
company  which  had  induced  the  superintendent  of  the  insurance  de- 
partment to  make  the  certificate  upon  which  the  Attorney  General 
instituted  the  suit ;  that  the  action  of  the  court  was  not  the  action  of 
the  corporation,  whatever  may  have  been  the  cause  prompting  the 
the  act.  The  court  distinguished  such  action  of  law,  in  a  judicial 
proceeding,  from  that  class  of  cases  where  the  company  stopped  pay- 
ment before  any  intervention  of  law,  and  by  a  voluntary  refusal  of 
performance  breached  the  contract;  and  also  from  that  class  of  cases 
which  affect  property  rights  and  survive  the  death  of  the  parties,  in 
which  instance  performance  can  be  made  by  the  assignees  or  succes- 
sors, where  there  was  no  incapacity  affecting  both  parties  alike. 

In  principle  there  can  be  no  distinction  between  an  injunction  granted 
on  the  interposition  of  the  state,  in  the  exercise  of  the  soveriegn 
right  of  visitation,  and  one  granted  by  the  court  at  the  suit  of  a  stodc- 
holder  on  the  ground  ,that  the  transaction  of  the  two  corporations  is  in 
contravention  of  the  charter  granted  by  the  sovereign.  The  decree 
of  the  court  rendered  it  illegal  for  the  plaintiff  in  error  to  collect  or 
receive  a  dollar  of  premiums  on  the  policies  issued  by  the  Mutual 
Company;  and  it  prevented  the  agent  from  paying  over  a  dollar  to 
the  plaintiff  in  error  of  any  such  premiums.  And  as  there  was  no 
evidence  that  the  plaintiff  in  error  either  induced  or  connived  at  the 
action  taken  by  the  stockholders  of  the  Mutual  Company,  the  case 
seems  to  us  to  come  within  the  ruling  in  People  v.  Globe  Mutual  In- 
surance Company,  supra,  the  reasoning  of  which  commends  itself 
to  our  approval.  This  case  is  followed  and  approved  by  Judge  Simon- 
ton  in  Malcomson  v.  Wappoo  Mills  et  al.  (C.  C.)  88  Fed.  680,  hold- 
ing that  damages  are  not  recoverable  against  a  corporation  for  its 
failure  to  perform  a  contract  for  the  sale  and  delivery  of  merchandise 
where  performance  was  prevented  solely  by  the  action  of  a  court  in 
appointing  a  receiver  for  the  corporation,  and  enjoining  all  others 
from  interfering  with  its  business  or  property.  The  vis  major,  which 
prevents  performance  in  such  cases,  is  the  interposition  of  the  court 

The  situation  is  little  different,  in  the  concrete,  from  that  where, 
on  account  of  the  nature  of  the  contract,  it  is  evident  that  the  parties 
dealt  on  the  assumption  of  the  continued  existence  of  the  thing  to 
which  it  relates,  the  subsequent  destruction  of  which,  in  law,  will 
excuse  performance.  The  substantive  thing  contracted  about  by  the 
parties  here  was  the  collection  of  renewal  premiimis  on  the  policies 
theretofore  issued  by  the  Mutual  Company,  on  which  depended  the 
right  of  the  defendant  in  error  to  commissions.  And  when  the  court, 
without  default  on  the  part  of  either  party,  and  against  the  resist- 
ance of  the  plaintiff  in  error,  impounded  the  subject-matter — ^took  it 
into  custodia  legis — ^and  prohibited  the  plaintiff  in  error  from  collect- 
ing or  receiving  any  such  premiums,  and  required  the  agent  to  attorn 
to  the  trustees  appointed  by  the  court,  it  in  effect  put  an  end  to  the 
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existence  of  the  thing — ^the  subject  of  the  contract — ^in  so  far  as  the 
parties  to  that  contract  were  concerned.  While  the  act  of  the  Mutual 
Company  in  undertaking  to  transfer  its  business  to  another  corpora- 
tion was  revocable  at  the  suit  of  a  stockholder,  as  between  it  and 
its  agent  there  was  nothing  in  the  contract  of  employment  which 
would  prevent  it,  in  the  economy  and  conduct  of  its  own  business 
affairs,  from  wholly  abandoning  the  field  in  Nebraska  or  from  going 
entirely  out  of  business,  or  changing  its  business  from  that  of  a  mutual 
company  to  that  of  a  level  premium  company.  In  re  English  & 
Scottish  Marine  Insurance  Company,  5  L.  R.  Chan.  Appeal,  737 ;  Pellet 
V.  Mfrs.  &  Men  Insurance  Company,  104  Fed.  502,  43  C.  C.  A.  669 ; 
Stier  V.  Imperial  Life  Insurance  Company  (C.  C.)  68  Fed.  843. 

Aside  from  the  liability  of  the  Mutual  Company  to  the  defendant 
in  error  for  commissions  on  premiums  collected,  tfie  only  limitations 
or  conditions  imposed  by  the  contract  between  him  and  the  Mutual 
Company  are  found  in  the  12th  paragraph,  which  declares  that: 

"In  the  event  of  the  termination  of  this  contract  from  any  cause  after 
two  years  from  date  hereof,  the  company  wiU  continue  to  pay  to  said  Frank 
Burman^  if  living,  or  to  his  executors,  administrators  or  assigns,  the  renewal 
commissions  under  this  contract  as  they  accrue  and  are  paid,  less  any  indebt- 
edness, for  as  many  years  as  the  party  of  the  second  part  sliall  have  been  in 
the  employ  of  said  company  under  this  contract;  provided,  there  shall  not 
be  less  than  $500,000  of  insurance  in  force  upon  the  books  of  the  company 
at  the  time  of  such  termination,  written  by  said  party  of  the  second  part  and 
his  agents;  provided,  further,  that  if  at  any  time  the  renewal  premiums  or 
any  portion  of  them  are  collected  by  or  at  the  expense  of  said  company,  or  in 
the  event  of  the  termination  of  this  contract  from  any  cause  whatsoever,  there 
shall  be  deducted  from  the  renewal  commissions  due  said  party  of  the  second 
part,  2%  per  cent  of  the  annual  premium  as  collected,  to  Cover  cost  of  said 
collection." 

So  if  the  attempted  transfer  by  the  Mutual  Company  to  the  Union 
Company  warranted  the  agent,  Burman,  in  treating  his  agency  for 
it  at  an  end,  the  situation  came  clearly  within  the  purview  of  said 
paragraph  12,  as  a  termination  of  the  contract  from  any  cause  after 
two  years  from  its  date  (the  contract  at  that  time  having  been  in 
force  more  than  two  years),  whereby  he  would,  as  against  it,  be  en- 
titled to  be  paid  by  it  "the  renewal  commissions  as  they  accrue  and  are 
paid."  If  such  renewal  premiums  are  paid  to  the  Mutual  Company 
or  to  its  transferee,  with  notice,  or  under  a  guaranty  or  assumption,  the 
agent  would  be  entitled  to  his  commissions  or  renewals  as  they  accrue 
and  are  paid  and  not  otherwise.  He  cannot  be  placed  in  a  better 
position  by  a  termination  of  his  contract  from  any  given  cause  than 
the  contract  expressly  stipulates.  Where  the  parties  by  contract  have 
expressly  provided  for  the  liability  of  one  of  the  parties  by  reason  of 
its  termination,  it  is  not  for  the  court  to  substitute  a  different  and 
additional  liability. 

Other  errors  complained  of  in  the  progress  of  the  trial,  and  the 
charge  of  the  court  to  the  jury,  need'  not  be  considered.  As  the  case 
stood  at  the  conclusion  of  the  evidence,  the  court  should  have  directed  a 
verdict  for  the  defendant  below.  The  judgment  of  the  Circuit  Court 
is,  therefore,  reversed,  and  the  cause  is  remanded  with  direction  to 
grant  a  new  trial  and  for  ftuther  proceedings  herein  in  conformity 
with  this  opinion. 
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LEAHY  et  al.  v.  HAWORTH. 
(Circuit  Court  of  Appeals,  Eighth  Chrcolt    Noyember  7, 1906.) 

No.  2,168. 

1.  EQTTmr — ^Amendment  of  Bili.. 

Where  an  English  executor  filed  a  bill  In  equity  In  a  federal  court,  In 
his  Individual  capacity  as  the  legal  owner,  to  foreclose  a  mortgage  owned 
by  his  testator,  and  which  matured  after  his  death.  It  was  within  tlw 
power  of  the  court  to  permit  the  filing  of  an  amended  bill  by  complainant, 
in  his  representative  capacity  as  executor,  setting  up  the  same  cause  of 
action. 

2.  ExECUTOBS— Right  to  Sue  in  Bqijity  in  Fobeion  JuBiSDiCTiON—SuBsr- 

QXTENT  QUALinOATION. 

A  foreign  executor  may  Institute  a  suit  in  equity  In  a  federal  court  to 
foreclose  a  mortgage  belonging  to  the  estate  of  his  testator,  and  if  tbe 
bill  is  filed  within  the  time  allowed  by  the  statute  of  limitations  his  sub- 
sequent taking  out,  before  the  hearing,  of  ancillary  letters  testamentarr 
or  of  administration  In  the  local  jurisdiction  will  relate  back  to  the  date 
of  the  filing  of  the  bill,  not  only  4^or  the  purpose  of  qualifying  him  to 
maintain  the  suit,  but  also  for  the  purpose  of  the  statute  of  limitation& 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  $2330.] 

8.  Same — Qualification — Nebraska  Statute. 

Comp.  SL  Neb.  1901,  8§  2677,  2678,  providing  for  the  appointment  and 
qualification  of  executors,  does  not  require  an  executor  to  take  an  oath  as 
such,  and  the  fact  that  he  does  not  do  so  will  not  affect  his  right  to  main- 
tain a  suit  to  collect  assets  of  the  estate. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  8142.] 

'L  Biixs  AND  Notes — ^Tbansfeb  by  Indobsement — Guabantt. 

Under  Comp.  St  Neb.  1901,  §  3380,  which  provides  that  "all  bonds,  prom- 
issory notes,  bills  of  exchange,  foreign  and  inland,  drawn  for  any  sum  or 
sums  of  money  certain,  and  made  payable  to  any  person  or  order,  or  to 
any  person  or  assigns,  shall  be  negotiable  by  Indorsement  thereon  so  is 
absolutely  to  transfer  and  vest  the  property  thereof  In  each  and  ererr 
indorsee  successively,"  as  construed  by  the  Supreme  Court  of  the  state,  a 
written  guaranty,  signed  by  the  payee  on  the  back  of  a  note  payable  to 
his  order,  constitutes  an  indorsement  with  an  enlarged  liability,  and 
transfers  the  legal  title  free  from  equities  existing  between  the  maker 
and  payee. 

6.  Same — Assignment. 

A  written  assignment  on  the  back  of  a  promissory  note  payable  to  thf 
order  of  the  payee,  signed  by  such  payee.  Is  the' equivalent  of  a  blank  in- 
dorsement to  transfer  title  to  the  note  free  from  equities,  either  under 
the  law  merchant  or  Comp.  St  Neb.  1901,  §  3380,  which  makes  a  note 
negotiable  by  indorsement  where  payable  "to  any  person  or  order  or  to  any 
person  or  assigns." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

On  July  12,  1887,  the  appellants  borrowed  $3^000  from  a  Massachusetts  co^ 
poratlon,  called  the  Dakota  Mortgage  Loan  Corporation,  and  executed  tbeir 
note  or  bond  for  that  sum  payable  to  the  order  of  the  corporation,  maturing:  Ju- 
ly 1,  1892.  This  note  was  negotiable  on  its  face.  To  secure  Its  due  payment  ap- 
pellants hereinafter  called  defendants,  executed  and  delivered  to  the  corpora- 
tion, a  mortgage  conveying  real  estate  owned  by  them  and  situated  in  tlie 
state  of  Nebraska.  Soon  after  receiving  the  note  the  corporation  sold  it  to- 
gether with  the  mortgage,  to  John  Stuart  &  Co.,  brokers,  of  Mancbester, 
England,  and  placed  on  the  back  of  the  note  the  following  indorsementi: 
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(1)  "For  yalne  received  the  Dakota  Mortgage  Loan  Ck)rporatlon  hereby  as- 
signs and  transfers  the  within  note  and  coupons,  together  with  all  its  right, 
title  and  interest  under  the  real  estate  mortgage  securing  the  same,  without  re- 
course, to *  The  Dakota  Mortgage  Loan  Corporation,  by  Allison  Z.  Ma- 
son, Treasurer/' 

(2)  **The  Dakota  Mortgage  Loan  Corporation  in  consideration  of  value  re- 
ceived, hereby  guarantees  the  payment  of  each  coupon  at  maturity  and  col- 
lection of  the  within  bond;  provided,  however,  that  the  said  cprporation  re- 
serves the  right  to  repurchase  this  bond  at  any  time,  at  its  face  and  accrued 
interest  to  the  time  of  repurchase,  and  a  refusal  to  legally  convey  the  bonds 
and  mortgage  deed  shall  release  said  corporation  from  further  liability.  In 
witness  whereof  the  Dakota  Mortgage  Loan  Corporation  has  signed  and  de- 
livered these  presents  by  its  treasurer,  this  13th  day  of  August,  1887.  By  Al- 
lison Z.  Mason,  Treas." 

Subsequently,  and  before  maturity  of  the  note,  John  Stuart  &  Co.  sold  the 
note  and  mortgage  for  value  to  Walter  Haworth,  a  citizen  of  Great  Britain 
and  resident  of  Manchester,  England,  who  died  before  the  maturity  of  the 
note.  Jesse  Haworth  and  Isaac  H.  Morris  became  executors  of  his  will  by 
appointment  of  an  English  tribunal.  Morris  died,  and  Jesse  Haworth,  the 
appellee,  was  left  the  sole  surviving  executor  under  the  £2nglish  appointment 
Prior  to  the  maturity  of  the  note  the  name  of  the  Dakota  Mortgage  Loan 
Corporation  was  by  an  act  of  the  Legislature  of  Massachusetts  changed  to 
Globe  Investment  Company.  Shortly  after  the  maturity  of  the  note  the  de- 
fendants Mary,  Richard,  and  Joseph  Leahy  borrowed  from  their  codefendant, 
William  Eugene  Hayward,  $3,000,  executing  to  him  as  security  therefor  n 
mortgage  on  the  same  premises  which  they  had  before  conveyed  to  secure  the 
loan  to  the  Dakota  Mortgage  Loan  Corporation,  and  with  this  money  paid  the 
Globe  Investment  Company  the  entire  amount  of  principal  and  interest  then 
due  and  owing  on  the  first-mentioned  loan.  At  the  time  of  making  this  pay- 
ment defendants  had  no  actual  knowledge  that  the  Globe  Investment  Company 
was  not  the  owner  of  the  note  and  mortgage.  The  Globe  Investment  Com- 
pany, instead  of  remitting  the  money  to  England  and  actually  paying  the 
note  in  question,  appropriated  the  same  to  its  own  use  and  continued  to  report 
to  John  Stuart  &  Co.  that  the  debt  remained  unpaid  and  that  the  borrowers 
were  paying  interest  semiannually.  The  Globe  Company  for  some  time  re- 
mitted to  John  Stuart  &  Co.,  the  semiannual  installments  of  interest  as  they 
were  supposed  to  accrue.  These  remittances  were  received  by  the  last-named 
company,  for  itself  or  its  transferee,  with  no  knowledge  of  the  payment  made 
to  the  Globe  Investment  Company.  Subsequently  the  Globe  Company  failed, 
the  remittances  to  England  ceased,  and  shortly  thereafter,  on  September  2<3. 
1896,  this  suit,  a  bill  in  equity  to  foreclose  the  mortgage,  was  instituted  in  the 
Circuit  Court  for  the  District  of  Nebraska,  by  Jesse  Haworth  and  Isaac  H. 
Morris,  the  English  executors,  not  in  their  capacity  as  executors,  but  as 
owners  and  holders  of  the  note  and  mortgage  in  question.  Subsequently,  and 
after  the  death  of  Isaac  H.  Morris,  Jesse  Haworth,  hereinafter  called  com- 
plainant, filed  an  amended  bill  disclosing  the  death  of  his  co-complalnant 
but  still  seeking  to  recover  in  his  individual  capacity,  ^he  suit  came  on  for 
trial  and  after  an  intimation  by  the  trial  Judge  that  complainant  could  not 
maintain  the  action,  he  took  leave  to  file  an  amended  bill.  This  last  amended 
bill  was  filed  June  28,  1902.  It  was  a  suit  to  foreclose  the  mortgage  first 
mentioned,  given  to  secure  the  note  for  $3,000  held  by  Walter  Haworth  at  the 
time  of  his  death.  It  differs  in  no  respect  from  the  former  bills,  except  that 
the  complainant  styles  himself  "sole  executor  of  estate  of  Walter  Haworth, 
deceased.*'  He  sets  forth  his  own  and  Isaac  H.  Morris*  appointment  as 
exeaitors  of  the  estate  of  Walter  Haworth  in  England,  their  due  qualification, 
the  death  of  Isaac  H.  Morris,  and  his  sole  survivorship  in  the  trust  He  fur- 
ther alleges  that  afterwards  he  applied  to  the  probate  court  in  Harlan  county, 
in  the  state  of  Nebraska,  having  Jurisdiction  over  such  matters,  and  was  on 
September  20,  1902,  duly  appointed  executor  of  the  last  will  and  testament  of 
Walter  Haworth,  deceased;  that  he  still  Is  the  acting  and  qualified  sole 
executor  of  such  estate.    Issues  were  properly  Joined  and  on  the  trial  a  de- 
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cree  of  foreclosure  was  rendered.  To  reverse  this  decree  an  appeal  was  dnly 
prosecuted  to  this  conrt.  There  are  14  assignments  of  error,  but  counsel  for 
defendants  In  their  brief  reduce  them,  for  the  purpose  of  our  considera- 
tion, to  the  following  3:  "(1)  That  the  court  erred  in  assuming  that  the 
complainant  had  qualified  as  executor  under  the  laws  of  Nebraska  and  had 
thereby  qualified  himself  to  sue  in  his  representative  capacity.  (2)  That  the 
court  erred  in  holding  that,  although  the  proceedings  in  the  probate  court  in 
Nebraska  were  not  commenced  until  more  than  10  years  after  the  maturity 
of  the  debt,  still  that  those  proceedings  might  relate  back  to  the  date  of  the 
filing  of  the  last  amended  bill,  not  only  for  the  purpose  of  qualifying  the  plain- 
tiff to  sue,  but  also  for  the  purpose  of  bringing  the  suit  within  the  period  of 
the  statute  of  limitations.  (3)  That  the  court  erred  in  holding  that  the 
assignment  placed  upon  the  back  of  the  note  had  the  same  legal  effect  as  an 
indorsement" 

T.  J.  Mahoney  (J.  A.  C.  Kennedy,  on  the  brief),  for  appellant 
C.  C.  Flansburg  (R.  O.  Williams,  on  the  brief),  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges, 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  first  and  second  assignments  of  error  arise  from  facts  so  in- 
terwoven that  they  may  well  be  considered  together.  By  the  statutes 
of  Nebraska  in  force  at  the  time  the  transactions  now  under  consider- 
ation were  had  the  statute  of  limitations  barred  complainants'  right  to 
foreclose  the  mortgage  in  question  in  10  years  after  the  maturity  of  the 
note.  Section  5596,  Comp.  St.  Neb.  1901.  The  note  was  executed  in 
1887,, payable  July  1,  1892.  On  June  30,  1902,  therefore,  the  right 
to  foreclose  the  mortgage  given  to  secure  the  payment  of  the  note 
was  barred.  The  suit  instituted  in  1896  by  the  English  executors  in 
their  individual  capacity  was  on  the  theory  that,  inasmuch  as  Walter 
Haworth  died  before  the  note  matured,  he  having  at  the  time  of  his 
death  no  cause  of  action  against  the  defendants,  no  such  cause  of  action 
descended  to  or  was  vested  in  his  executors ;  that  what  was  vested  in 
them  was  the  legal  title  to  all  chattels  of  the  testator  in  trust  for  the 
purpose  of  administration  under  the  law ;  and  that  as  such  legal  own- 
ers they  might,  in  their  own  names,  sue  to  recover  the  same  or  to 
enforce  any  right,  like  that  of  foreclosure,  incidental  to  the  ownership 
of  the  chattels.  This  seems  to  have  been  a  recognized  theory  of  the 
common  law.  See  Griffith  v.  Frazier,  8  Cranch,  9,  3  L.  Ed.  471 ;  Kane 
V.  Paul,  14  Pet  33, 10  L.  Ed.  311 ;  Giddings'  Executors  v.  Green  (C.  C.) 
48  Fed.  489,  and  cases  cited.  But  the  learned  trial  judge  ruled  that  this 
common-law  right  was  superseded  by  sections  6618  and  6621  of  the 
Compiled  Statutes  of  Nebraska  of  1901  relating  to  civil  actions.  He 
made  this  ruling  on  June  13, 1902,  and  gave  complainant  16  days  within 
which  to  amend  his  bill.  Complainant,  instead  of  standing  on  his  right 
to  sue  in  his  individual  capacity,  acquiesced  in  the  ruling  and  availed 
himself  of  the  leave  to  amend,  and  on  June  28,  1902,  two  days  before 
the  statute  of  limitations  had  run,  filed  his  last  amended  bill.  In  this  he 
made  substantially  the  same  averments  as  were  made  in  the  prior 
original  and  amended  bills  concerning  the  execution  of  the  note  and 
mortgage  and  the  breach  of  the  condition  of  the  mortgage  and  further 
made  allegations  showing  the  original  appointment  in  Great  Britain 
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of  himself  and  I;aac  H.  Morris,  the  death  of  Morris,  and  that  he  after- 
wards, on  September  20,  1902,  was  duly  appointed  executor  by  the 
probate  court  of  Harlan  county,  in  Nebraska. 

In  this  last-mentioned  bill  Haworth  remained  complainant  as  before, 
but  in  a  new  capacity;  then  as  an  individual,  now  as  sole  executor  of 
the  estate  of  Walter  Haworth,  deceased.  The  cause  of  action  re- 
mained as  it  was  from  the  beginning,  a  breach  of  condition  in  the 
mortgage,  entitling  complainant  to  foreclose  the  same,  and  the  action 
remained  the  same  as  at  the  beginning,  an  action  to  foreclose  the  mort- 
gage given  to  secure  payment  of  a  note  for  $3,000  held  at  all  times  by 
himself.  Such  being  the  case,  the  amendment,  as  we  have  heretofore 
held,  was  permissible  practice,  and  related  back  to  th6  commencement 
of  the  suit.  McDonald  v.  State  of  Nebraska,  41  C.  C.  A.  278,  101 
Fed.  171,  and  cases  cited.  See,  also,  Herron  v.  Cole,  26  Neb.  692,  41 
N.  W.  765,  and  Hines  v.  Rutherford,  67  Ga.  606. 

The  next  question  for  consideration  is  whether  the  filing  of  the  last 
amended  bill  by  complainant  without  having  secured  his  appointment 
as  executor  in  Nebraska  until  after  the  filing  thereof  is  fatal  to  his 
right  of  recovery.  In  considering  this  question  it  should  be  borne  in 
mind  that  complainant  had  an  interest  in  the  subject  matter  of  fore- 
closing the  mortgage  in  question  even  though  he  did  not  have  a  stand- 
ing in  court  to  do  so.  He  was,  by  virtue  of  his  appointment  in  Great 
Britain,  the  holder  and  owner  of  the  note  secured  by  the  mortgage, 
and  had  a  duty  imposed  upon  him  by  law  to  collect  it.  No  appointment 
as  ancillary  executor  in  Nebraska  could  add  an)rthing  to  his  legal 
title  or  to  his  right  to  collect  the  same.  Such  ancillary  administration 
is  required  as  a  matter  of  public  policy  to  insure  the  satisfaction  of  local 
creditors  out  of  local  assets  before  they  are  withdrawn  from  the  state 
or  turned  over  to  the  domiciliary  adminstrator  for  that  purpose.  This 
policy  is  equally  subserved,  whether  the  appointment  as  executor 
actually  occurs  before  or  after  the  institution  of  the  suit,  provided,  only, 
that  it  shall  be  made  before  trial.  From  these  considerations  it  is  ob- 
vious that  whether  the  appointment  of  an  ancillary  executor  be  made 
before  the  bringing  of  a  suit  or  afterwards,  but  before  the  trial,  is 
purely  formal  and  technical. 

In  the  case  of  Swatzel  v.  Arnold,  1  Woolw.  383,  Fed.  Cas.  No. 
13,682,  Mr.  Justice  Miller,  when  presiding  in  this  circuit,  had  before 
him  a  question  similar  to  that  which  now  confronts  us.  In  his  case  the 
plaintiff  brought  in  Nebraska  his  suit  as  administrator  to  foreclose  a 
mortgage.  His  only  right  to  sue  as  administrator  rested  upon  his  ap- 
pointment by  the  probate  court  of  a  county  in  the  state  of  Kansas  in 
which  decedent  was  domiciled  at  the  time  of  his  death.  He  held  that 
the  Kansas  administrator  might  institute  suit  in  the  courts  of  Ne- 
braska before  taking  out  ancillary  letters  of  administration  in  that 
state,  and  upon  taking  out  such  letters  might  by  amendment  show  the 
fact.  In  that  case  he  gives  forcible  reasons  for  the  conclusion  reached 
by  him.    He  says : 

"The  present  plaintiff  as  administrator  of  the  domicile  had  a  right  to  re- 
ceive for  final  distribution,  the  sum  due  on  the  mortgage.  He  had  an  Inchoate 
right  to  be  appointed  administrator  here,  and  if  any  one  else  had  been  ap- 
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pointed,  that  person  would  have  been  liable  to  account  to  him  for  what  was 
in  hand  after  paying  the  debts  in  that  Jurisdiction.  •  •  •  The  incapacity 
of  the  foreign  administrator  not  being  radical  so  as  to  entirely  deprive  him  of 
power  to  proceed  with  his  cause,  the  fact  of  his  taking  out  letters  in  this 
state  was  matter  which  he  might  aver  by  amendment  and  maintain  his  suit 
thereon.  •  •  •  The  impediment  to  the  exercise  of  the  full  powers  of  an 
administrator  in  a  jurisdiction  foreign  to  that  granting  his  letters  is  essen- 
tially technical  and  formal  and  should  not  be  strained  beyond  its  necessary 
appIlcation"--citing  Yeaton  v,  Lynn,  5  Pet  224,  8  L.  Ed.  106. 

Judge  Shipman  in  Black  v.  Allen  Co.  (C.  C.)  42  Fed.  618,  624,  9 
L.  R.  A.  433,  after  quoting  with  approval  some  of  Mr.  Justice  Miller's 
remarks  in  Swatzel  v.  Arnold,  supra,  says: 

"The  court  early  found  relief  in  cases  of  equity  from  too  strict  adherence 
to  technicality  upon  tf^e  ground  that  *in  equity  a  plaintllf  may  file  a  bill  as 
administrator  before  he  has  taken  out  letters  of  administration,  and  it  will 
be  sufficient  to  have  them  at  the  hearing,  which  is  not  the  case  at  law.' 
♦  ♦  ♦  Therefore  in  Humphreys  v.  Humphreys,  3  P.  Wms.  349,  where  the  next 
of  kin  had  brought  a  bill  without  administering,  and  the  defendant  de- 
murred, the  Lord  Chancellor  allowed  the  demurrer  and  then  permitted  the 
complainants  to  take  out  letters  of  administration,  which,  when  granted,  he 
said,  related  to  the  time  of  the  death  of  the  intestate,  and  to  allege  the  same 
by  way  of  amendment  or  by  supplemental  bilL" 

In  the  case  of  Humphreys  v.  Humphreys  (supra),  a  bill  was  filed 
by  an  administratrix  as  such.  To  this  a  plea  was  filed  alleging  that 
the  taking  of  administration  was  subsequent  to  the  filing  of  the  bill. 

**The  Lord  Chancellor  [according  to  the  report]  with  great  clearness,  and 
not  without  some  warmth  in  respect  of  the  delay,  overruled  the  plea,  observ- 
ing that  the  mere  right  to  have  an  account  of  the  personal  estate  was  in  the 
plalntifr,  *  *  *  as  she  was  the  next  of  kin  and  It  was  sufficient  that  she 
had  now  taken  out  letters  of  administration,  which,  when  granted,  related  to 
the  time  of  the  death  of  the  Intestate,  like  the  case  of  an  executor  before  his 
proving  the  will,  brings  a  bill,  yet  his  subsequent  proving  the  will  makes 
such  bill  a  good  one,  though  the  probate  be  after  the  filing  thereof." 

In  1  Daniell's  Chancery  PL  &  Pr.  p.  318,  it  is  said: 

"If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  has  proved  the 
will,  such  allegation  will  obviate  a  demurrer.  He  must,  however,  prove  the 
will  before  the  hearing  of  the  cause,  and  then  the  probate  will  be  sufficient  to 
support  the  bill,  although  it  bear  date  subsequently  to  the  filing  of  it  In 
like  manner,  a  plaintiff  may  file  a  bill  as  administrator  before  he  has  taken 
out  letters  of  administration,  and  it  will  be  sufficient  to  have  them  at  the 
hearing." 

Chancellor  Kent,  in  Doolittle  v.  Lewis,  7  Johns.  Ch.  46,  11  Am. 
Dec.  389,  in  discussing  a  kindred  subject,  says: 

"If  the  party  sues  as  executor  or  administrator,  without  probate,  or  taking 
out  letters  of  administration,  the  taking  them  out,  at  any  time  before  the 
hearing,  will  cure  the  defect,  and  relate  back  so  as  to  make  the  bill  good 
from  the  beginning.  *  *  *  In  a  light  so  merely  formal  is  that  omission 
viewed." 

Bates,  in  his  work  on  Federal  Equity  Procedure  (volume  1,  §  52), 
says : 

"In  equity  a  plaintiff  may  file  his  bill  as  administrator  before  he  has  taken 
out  letters  of  administration,  and  it  will  be  sufficient  to  have  the  letters  at 
the  hearing,  which  is  not  the  case  at  law.  It  is  a  general  rule  in  equity 
pleading  and  procedure  that  facts  which  have  occurred  after  the  filing  of 
the  bill  must  be  brought  before  the  court  by  supplemental  bill  and  not  by  way 
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of  amendment;  but,  as  an  exception  to  that  rule,  an  executor  or  adminis- 
trator appointed  in  one  state  may  sue  as  such  in  another  state  and  subse- 
quently take  out  letters  testamentary  or  of  administration  in  the  latter  state, 
and  set  up  that  fact  by  way  of  amendment" 

In  the  case  of  Hodges  v.  Kimball,  91  Fed.  845,  34  C.  C  A.  103, 
the  Circuit  Court  of  Appeals  for  the  Fourth  Circuit  had  before  it  the 
same  question  we  are  now  considering,  and  after  an  exhaustive  exam- 
ination and  citation  of  authorities  announced  the  rule  in  harmony 
with  that  already  stated,  to  the  effect  that  domiciliary  administrators 
might  institute  a  suit  at  law  in  a  foreign  state  without  having  first  taken 
out  letters  of  administration,  and  might  afterwards  secure  letters  of 
administration  in  that  state  and  by  amendment  to  their  original  cause 
of  action  make  the  same  appear  and  proceed  as  if  letters  had  been 
granted  prior  to  the  institution  of  the  suit.  The  court  in  its  opinion 
says: 

"It  was  virtually  conceded  In  argument  that  in  an  equity  suit  an  amendment 
showing  the  subsequent  taking  out  of  letters  of  administration  could  be 
made  and  the  suit  maintained,  but  it  was  strenuously  insisted  that  a  different 
rule  existed  in  the  courts  of  law.*' 

To  the  same  effect  is  the  case  of  Henry  v.  Roe  and  Bumside,  83 
Tex.  446,  18  S.  W.  806 ;  Hatch  v.  Proctor,  102  Mass.  351 ;  Goodrich 
V.  Pendleton,  4  Johns.  Ch.  549 ;  Osgood  v.  Franklin,  2  Johns.  Ch.  1,  7 
Am.  Dec.  513. 

From  the  foregoing  authorities,  and  many  others  cited  and  referred 
to  in  them,  we  think  the  rule  is  .well  settled  in  equity  practice,  however 
it  may  be  at  law,  that  an  executor  named  in  a  will  may  file  a  bill  in  his 
capacity  as  executor  before  probate  of  the  will  and  maintain  an  action 
as  such  executor,  provided  he  secures  probate  of  the  will  before  the 
hearing  of  the  cause.  Learned  counsel  for  appellant  have  favored  us 
with  no  authorities  sustaining  the  opposite  view ;  neither  have  we,  in 
our  examination  found  such.  Accordingly  we  are  constrained  to  hold 
that  the  fact  that  Haworth  had  not  qualified  as  executor  in  Nebraska 
on  June  28,  1902,  the  time  he  filed  his  last  amended  bill  (he  having  so 
qualified  later,  on  September  20,  1902)  is  not  a  defense  to  the  present 
action.  The  qualification  related  bade  at  least  to  the  date  of  filing 
the  amended  bill.  The  amended  bill  was  filed  two  days  before  the 
statute  of  limitations  would  have  barred  the  action.  Whether,  there- 
fore, the  amended  bill  related  back  to  the  commencement  of  the  action, 
which  the  authorities  already  cited  indicate,  is  quite  immaterial.  The 
action  in  any  event,  was  not  barred  by  the  statute  of  limitations. 

A  point  is  made  in  appellants'  brief  that  because  complainant  failed 
to  take  an  oath  to  faithfully  discharge  his  duties  as  executor  he 
was  never  qualified  as  such,  and  accordingly  was  not  entitled  to  re- 
cover in  this  action.  An  examination  of  the  statutes  of  Nebraska 
discloses  that  no  such  oath  is  required  in  that  state.  Sections  2677 
and  2678  of  the  Compiled  Statutes  of  1901,  alone  relate  to  the  quali- 
fication of  executors.    They  read  as  follows : 

'*Sec.  2677.  When  a  will  shall  have  been  duly  proved  and  allowed,  the  Pro- 
bate Ck>urt  shall  issue  letters  testamentary  thereon  to  the  person  named 
executor  therein  if  he  is  legally  competent  and  he  shall  accept  the  trust 
and  give  bond  as  required  by  law. 
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''Sec  2678.  Every  executor,  before  he  shall  enter  upon  the  ezecotlon  of 
his  trust  and  before  letters  testamentary  shall  Issue,  shall  giye  bond  to  tbe 
judge  of  probate  in  such  reasonable  sum  as  he  may  direct,  with  one  or  more 
sufficient  sureties  with  conditions  as  follows :    •    •    •  " 

No  provision  is  here  or  elsewhere  in  the  statutes  found  for  the 
taking  of  an  oath  to  faithfully  discharge  the  duties  of  the  oflSce.  The 
matter  of  qualification  is  purely  statutory.  The  statutes  of  Nebraska 
require  the  executor  to  give  bond  and  that  is  the  only  act  of  qualifi- 
cation contemplated  by  the  statutes. 

The  remaining  assignment  of  error  relied  on  by  defendants'  coun- 
sel relates  to  the  transfer  on  the  back  of  the  note.  It  is  claimed  that 
it  is  not  an  indorsement  within  the  meaning  of  the  law  merchant  and 
that  it  did  not  pass  the  legal  title  to  subsequent  holders  free  from 
equities  existing  between  the  makers  and  payee.  The  facts  of  the 
case  show  that  soon  after  the  maturity  of  the  note  the  makers  paid 
the  payee  the  full  amount  of  the  note.  This  note  was  pa3rable  "to  the 
order  of  the  Dakota  Mortgage  Loan  Corporation/*  and  is  conceded 
to  be  a  negotiable  instrument.  At  the  time  the  makers  paid  it  to  that 
corporation  under  its  new  name  of  Globe  Investment  Company  they 
necessarily  knew  the  negotiable  character  of  the  note  and  the  pos- 
sibility of  its  having  been  negotiated.  They  nevertheless  paid  it  without 
requiring  the  surrender  of  the  note  or  tiie  mortgage  given  to  secure 
its  payment.  In  these  circumstances  the  payment  was  at  their  own 
risk.  If  the  money  found  its  way  to  the  owner  and  holder  of  the 
note,  if  negotiated,  it  amounted  to  payment;  otherwise  not.  Weldon 
V.  Tollman,  15  C.  C.  A.  138,  67  Fed.  986;  Swift  v.  Bank  of  Wash- 
ington, 62  C.  C.  A.  339,  114  Fed.  643. 

No  legal  justification  of  this  payment  is  attempted  in  argument  or 
brief  by  defendants'  counsel.  Their  reliance  is  upon  the  proposition, 
involved  in  this  assignment  of  error,  that  the  note  was  not  so  in- 
dorsed as  to  vest  title  in  the  indorsee  so  as  to  cut  off  the  equities 
existing  between  the  makers  and  payee.  The  note  and  mortgage 
by  express  stipulation  of  the  parties,  is  to  be  construed  according  to 
laws  of  the  state  of  Nebraska.  We  must  therefore  examine  the  trans- 
actions in  the  light  of  those  laws. 

Section  3380,  Compiled  Statutes  of  Nebraska  of  1901,  is  as  fol- 
lows : 

"All  bonds,  promissory  notes,  bills  of  exchange,  foreign  and  inland,  drawn 
for  any  sum  or  sums  of  money  certain,  and  made  payable  to  any  person  or 
order,  or  to  any  person  or  assigns,  shall  be  negotiable  by  endorsement  thenoD, 
so  as  absolutely  to  transfer  and  vest  the  property  thereof  in  each  and  every 
endorsee  successively,  but  nothing  in  this  section  shall  be  construed  to  make 
negotiable  any  such  bond,  note  or  bill  of  exchange,  drawn  payable  to  any  per- 
son or  persons  alone,  and  not  drawn  payable  to  order,  bearer,  or  assigns: 
Provided,  that  all  such  bonds,  promissory  notes,  and  bills  of  exchange,  made 
payable  to  bearer  shall  be  transferable  by  delivery  without  endorsement 
thereon.    ♦    •    ♦»» 

From  this  statute  it  appears  that  promissory  notes,  payable  "to  any 
person  or  order,"  or  "to  any  person  or  assigns,"  are  made  negotiable 
by  indorsement.  This  statute  impresses  us,  with  a  twofold  mean- 
ing: First,  as  a  modification  of  the  law  merchant  concerning  what  is 
a  negotiable  instrument    By  the  law  merchant^  in  order  to  be  nego- 
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tiable,  a  note  must  be  payable  to  the  order  of  some  person  or  to  bear- 
er. By  the  statute  of  Nebraska  negotiability  is  extended  to  a  note 
payable  to  some  person  or  his  assigns.  And,  second,  in  the  event  a 
note  be  payable  as  last  stated,  the  assignment  may  be  made  by  a  blank 
indorsement.  In  other  words,  the  indorsement  of  the  name  of  the 
person  to  whose  assigns  the  note  is  payable,  on  the  back  of  the  note, 
operates  to  perform  the  function  of  the  usual  written  assignment 
It  is  apparent  from  these  considerations  that  we  are  now  dealing  with 
a  subject  somewhat  different  from  the  accepted  inland  bill  of  ex- 
change, or  (since  the  statute  of  Anne)  promissory  note  known  in 
commerce  or  by  the  law  merchant;  so  different,  indeed,  that  the 
parties  to  the  original  transaction  out  of  which  the  present  suit  arose 
saw  fit  to  stipulate  for  the  supposed  different,  if  not  greater,  ad- 
vantage found  in  the  application  of  the  laws  of  tiie  state  of  Nebraska. 

Tested,  now,  by  these  laws,  as  interpreted  by  the  Supreme  Court  of 
Nebraska,  how  does  the  case  stand?  It  is  first  strongly  urged  by 
counsel  for  complainant  that  the  guaranty  clause  on  the  back  of  the 
note  is  in  and  of  itself  an  indorsement  by  which  the  legal  title  of  the 
note  is  divested  from  the  pzytt  and  invested  in  the  transferee  upon 
delivery  of  the  note  to  him.  The  payee's  contract  of  guaranty  as 
found  on  the  note  is  perfect  of  its  kind.  It  acknowledges  receipt  of 
the  necessary  consideration  and  (referring  to  the  "note"  and  "interest" 
as  "bond"  and  "coupons")  guaranties  the  payment  of  each  coupon 
as  it  should  mature  and  finally  the  collection  of  the  bond  itself.  The 
fact  that  the  payee  reserved  the  right  to  repurchase  the  bond  at  any 
time  providing  for  a  release  from  its  guaranty  in  case  of  refusal  to 
sell  the  same  to  it,  on  demand,  in  no  manner  affects  its  primary  obli- 
gation to  guaranty  the  payment  of  the  interest  and  the  collection  of 
the  principal.  It  was  on  a  contingency,  which,  in  this  case  never. hap- 
pened, that  the  guaranty  became  subject  to  defeasance.  By  this  con- 
tract the  payee  for  an  acknowledged  consideration  obligated  itself 
absolutely  to  pay  the  principal  of  the  note,  if  payment  could  not  be 
obtained  from  the  maker  by  the  exercise  of  due  and  reasonable  care. 
Such  is  the  accepted  definition  of  a  contract  of  guaranty.  Brackett  v. 
Rich.  23  Minn.  485,  23  Am.  Rep.  703,  and  cases  cited.  This  contract 
is  more  comprehensive  aud  unconditional  than  the  contract  of  in- 
dorsement. By  the  latter  the  failure  to  present  a  note  to  a  maker 
at  its  maturity  and  to  demand  payment  thereof  and  notify  the  in- 
dorser  of  nonpayment  are  essential  and  necessary  conditions  to  the 
creation  of  any  liability  against  him  by  reason  of  his  indorsement. 

But  we  need  not  dwell  on  these  elementary  thoughts.  The  Supreme 
Court  of  Nebraska  has  frequently  considered  this  question  and  pro- 
nounced upon  it  in  no  uncertain  voice.  Heard  v.  Dubuque  County 
Bank,  8  Neb.  10,  30  Am.  Rep.  811,  was  a  suit  upon  a  promissory 
note  payable  to  the  order  of  V.  J.  Williams  &  Co.,  and  indorsed  only  as 
follows : 

'Tor  value  received  I  hereby  guarantee  payment  of  the  within  note  an<S 
waive  presentation,  protest,  and  notice.    [Signed]    Y.  P.  Williams  &  CJo." 

The  suit  was  in  favor  of  the  transferee  of  the  note.  Defendant's 
counsel  contended  that  the  note  never  was,  in  fact  negotiated  because 
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the  guaranty  written  upon  the  back  did  not  amount  to'  an  endorse- 
ment so  as  to  transfer  title.  The  court,  speaking  on  this  point, 
says  as  follows: 

"We  find  some  conflict  of  authorities,  but  we  adopt  the  law  and  the  lan- 
guage of  Day,  G.  J.,  in  Robinson  y.  Lair,  31  Iowa,  9 :  'We  confess  ourselves 
unable  to  give  effect  to  the  contract  of  guaranty  of  payment  and  waiver  of 
demand  and  notice,  if  the  payees  still  Intend  to  retain  the  title.  The  writing 
simply  constitutes  an  indorsement  with  an  enlarged  Uabllity'  "-H:iting  many 
cases. 

State  National  Bank  v.  Haylen,  14  Neb.  480,  16  N.  W.  764,  was 
an  action  for  the  foreclosure  of  a  mortgage  given  to  secure  a  nego- 
tiable promissory  note  signed  by  defendants,  payable  to  the  order 
of  Thomas  P.  Kennard,  and  by  him  indorsed  as  follows : 

"Collection  guaranteed  and  notice  of  protest  waived  this  26th  day  of  April, 
1880.    [Signed]    Thomas  P.  Kennard." 

Defendants  set  up  as  their  defense  usury,  fraud,  etc,  practiced 
upon  them  by  the  original  payee.  Plaintiff  replies,  alleging  purdiase 
in  good  faith,  before  maturity,  for  value  and  without  notice  of  any 
equity.  The  court,  in  disposing  of  the  case,  uses  the  following 
language : 

'There  is  no  question  made  in  the  evidence  of  the  plaintiff  bank  being  the 
bona  fide  owner  and  holder  of  the  note  and  mortgage,  nor  that  it  received  the 
same  before  maturity  in  the  ordinary  course  of  business  and  without  notice 
of  any  infirmity.  •  •  •  But  the  district  court  let  in  the  defense  of  usury 
for  the  reason,  as  is  stated  in  the  Judgment,  'it  [the  plaintiff]  holds  the  note 
as  assignee,  and  not  as  indorsee.'  *  •  *  This  is  exactly  the  form  of  in- 
dorsement which  in  Heard  v.  Dubuque  Gounty  Bank,  8  Neb.  10,  we  held,  fol- 
lowing Robinson  v.  Lair,  31  Iowa,  9,  to  constitute  an  indorsement  with  an 
enlarged  liability.  *  *  *  It  will  be  admitted  that  the  possession  of  the 
note,  with  the  payee's  name  written  across  the  back,  is  evidence  of  ownership 
in  the  plaintiff.  Yet  it  is  claimed  that  while  this  would  be  the  case  if  the 
payee*s  name  stood  alone  on  the  back  of  the  note,  that  here  there  are  other 
words  over  the  payee's  signature  to  which  it  applies  and  upon  which  it  has 
spent  its  force.  Let  us  admit  this,  and  then  see  whether  the  words  taken 
together,  including  the  signature,  do  not  furnish  still  stronger  evidence  of  a 
transfer  of  title  in  the  note  from  the  payee  to  the  holder.  By  virtue  of  these 
words  the  payee  agrees  that  he  will  pay  the  note  in  case  of  the  holders  using 
due  diligence  and  being  unable  to  collect  it  from  the  makers.  He  further- 
more agi'ees  that  his  ultimate  liability  to  pay  the  note  shall  not  be  affected 
by  reason  of  the  neglect  or  failure  of  the  holder  to  present  it  to  the  maker  at 
maturity  for  payment,  or  to  notify  him,  the  payee,  in  case  of  Its  nonpayment 
Now  what  meaning  could  any  of  these  words  have  except  upon  the  proposition 
understood  that  the  payee  had  disposed  of  the  note,  and  parted  with  the  title 
to  it  to  some  other  person,  to  whom  he  guaranteed  the  payment  and  in  whose 
favor  he  waived  the  duty  of  presentation  and  notice?  •  •  •  I  therefore 
pee  no  reason  for  departing  from  the  doctrine  of  Heard  v.  Dubuque  County 
Bank,  and  it  will  be  adhered  to.  The  note  and  mortgage  having  been  In- 
dorsed and  delivered  to  the  plaintiff  before  maturity  and  received  by  it  for 
value  in  the  ordinary  course  of  business,  without  notice  of  any  infirmity,  it 
holds  the  same  free  from  the  taint  of  usury." 

Weitz  V.  Wolfe,  28  Neb.  600,  44  N,  W.  485,  was  a  suit  to  recover 
the  amount  due  on  a  promissory  note  made  by  one  Jennings,  and  pay- 
able to  the  order  of  Weitz.  Before  maturity  Weitz  sold  and  trans- 
ferred the  note  to  Wolfe,  making  only  the  following  endorsement  upon 
the  same: 
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''I  gnarantee  the  payment  of  witliln  note,  waiving  demand  and  protest 
I  Signed]  T.  T.  Weltz." 

Jennings  and  Weitz  were  both  made  defendants.    The  court  says: 

*^be  Indorsement  In  tills  case  being  signed  by  the  payee,  operated  as  a 
transfer  of  the  note.  •  •  •  The  liability  of  Weltz  was  not  lessened  be- 
cause the  Indorsement  contained  the  word  'guarantee.'  He  Is  an  Indorser  and 
was  properly  sued  with  the  maker  In  the  same  action." 

Buck  V.  Savings  Bank,  29  Neb.  407,  46  N.  W.  776,  26  Am.  St  Rep. 
392,  was  a  suit  in  replevin  for  cattle  mortgaged  to  secure  the  payment 
of  a  note  payable  to  the  order  of  one  Mowry.  He  sold  the  note, 
placing  on  the  back  thereof,  the  following  words  only : 

'^Demand,  notice,  and  protest  waived,  and  payment  guaranteed.  [Signed] 
Welcome  Mowry." 

The  court  says  two  questions  are  presented  by  record :  First,  is  the 
writing  on  the  back  of  the  note  an  indorsement  or  merely  a  guar- 
anty? 

In  Heard  v.  Dubuque  County  Bank,  8  Neb.  10,  the  writing  on  tlie 
back  of  the  note  was  as  follows: 

"For  value  received  I  hereby  guarantee  payment  of  the  within  note,  and 
waive  presentation,  protest,  and  notice." 

This  was  held  to  be  an  indorsement  with  an  enlarged  liabilitv.  State 
National  Bank  v.  Haylen,  14  Neb.  480,  16  N.  W.  754.  The' writing 
on  the  back  of  the  note  in  question,  therefore,  was  a  valid  indorse- 
ment with  an  enlarged  liability.  To  the  same  effect,  also,  is  the  case 
of  Pollard  v.  Huff,  44  Neb.  892,  63  N.  W.  58. 

From  the  foregoing  it  appears  that  under  the  laws  of  Nebraska, 
as  interpreted  by  its  highest  judicial  tribunal,  the  guaranty  written 
on  the  back  of  the  note  before  maturity  and  at  the  time  of  its  sale 
to  John  Stuart  &  Co.  constitutes  in  and  of  itself  a  transfer  of  the 
legal  title,  equivalent  to  a  blank  indorsement,  such  a  transfer  as  en- 
tities the  transferee  or  subsequent  holder  to  maintain  an  action  for  its 
collection  free  from  equities  existing  between  the  makers  and  payee. 
Possibly  we  might  here  appropriately  end  our  consideration  of  this 
case,  but  as  we  find  in  the  assignment,  so  called,  written  on  the  back 
of  the  note  a  very  satisfactory  solution  of  the  question  before  us 
we  proceed  to  its  consideration. 

It  is  conceded,  of  course,  that  the  mere  indorsement  of  the  name 
of  a  payee  on  the  back  of  a  negotiable  note,  commonly  called  a  "blank 
indorsement,"  evidences  a  complete  transfer  of  title,  one  recognized 
by  the  law  merchant,  and  certainly  good  under  the  laws  of  Nebraska, 
Daniel  on  Negotiable  Instruments,  vol.  1,  §  688c,  says  : 

"The  mere  signature  of  the  payee  Indorsed  on  the  paper  expresses  an 
executed  contract  of  assignment  with  Its  Implications,  and  also  an  executory 
contract  of  conditional  liability  with  its  Implications.  The  assignment  would 
be  as  complete  by  the  mere  signature,  as  with  the  words  of  assignment  writ- 
ten  over  IL" 

By  this  standard  let  us  test  the  so-called  assignment.  It  reads  as 
follows : 

"For  value  received  the  Dakota  Mortgage  Loan  Corporation  hereby  assigns 
and  transfers  the  within  note  and  coupons,  together  with  all  its  right,  title 
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and  interest  under  the  real  estate  mortgage  securing  the  same,  without  re- 
course, to .  [Signed]  The  DakotH  Mortgage  Loan  Corporation,  by  Al- 
lison Z.  Mason*  Treasurer." 

Eliminating  the  words  italicized,  which  relate  to  the  transfer  of 
the  mortgage  security  and  which  were  doubtless  employed  ex  in- 
dustria  to  expressly  do  what  the  law  by  necessary  implication  does, 
there  remains  the  bare  statement  that  the  payee  of  the  note,  for  value 

received,  assigns  and  transfers  it  to .    This  statement  contains 

all  the  elements  of  a  blank  endorsement  It  is  merely  the  writing  out 
of  the  implications  of  such  indorsement,  it  is  written  on  the  bade  of 
the  note;  it  acknowledges  the  receipt  of  a  consideration;  it  employs 
apt  words  to  transfer  tihe  full  and  complete  title  to  the  note,  and  ac- 
tually purports  to  make  such  transfer.  Any  one  receiving  it  with  such 
a  transfer  in  blank  may  treat  it  as  a  blank  indorsement  and  transfer  it 
by  delivery  or  may  so  fill  it  up  as  to  make  it  a  special  indorsement 
Evans  V.  Gee,  11  Pet.  80,  9  L.  Ed.  639 ;  Lovell  v.  Evertson,  11  Johns. 
62 ;  Everett  v.  Tidball,  34  Neb.  803,  62  N.  W.  816. 

In  the  case  of  Maine  Trust  &  Banking  Co.  v.  Butler,  45  Minn. 
606,  48  N.  W.  333,  12  L.  R.  A.  370,  the  Supreme  Court  of  Minnesota, 
considering  a  question  similar  to  that  now  before  us,  makes  use  of 
the  following  lang^ge: 

"It  would  seem  obvious  that,  when  writing  out  upon  the  back  of  the  paper 
just  what  would  have*  been  inferred  from  his  signature,  the  Indoroer  has  In- 
curred no  greater  liability — ^has  done  no  more  than  he  would,  had  he  placed' 
his  signature  there.  How  can  It  be  said  then  that  he  has  done  less,  In  tbe 
absence  of  that  clear  declaration  of  his  Intent  to  exempt  himself  mentioned  in^ 
all  of  the  authorities  as  necessary  in  the  case  of  a  qualified  indorsementr 

There  is  abundant  authority  for  the  effect  which  we  give  to  the 
indorsement  in  question.  In  Markey  v.  Corey,  108  Mich.  184,  66  N.  W. 
493,  36  L.  R.  A.  117,  62  Am.  St  Rep.  698,  the  court,  after  reviewing 
and  citing  many  sustaining  authorities,  held  that  the  following  indorse- 
ment on  the  back  of  a  note,  namely:  "I  hereby  assign  the  within 
note  to  Matthew  M.  Markey  and  Catherine  Sunders" — ^was  a  good 
commercial  indorsement,  subjecting  the  payee  who  signed  the  same  to^ 
the  liability  of  indorser  under  the  law  merchant.  In  Adams  v.  Blethen, 
66  Me.  19,  22  Am.  Rep.  647,  it  is  held  that  a  defendant,  the  payee  of  a 
negotiable  note  who  signed  his  name  on  the  back  of  the  note  under 
these  words,  "I  this  day  sold  and  delivered  to  Catharine  M.  Adams 
the  with  not"  thereby  assumed  all  the  liabilities  of  an  endorser.  The 
court  there  says : 

"The  defendant  declares  that  he  sold  and  delivered  the  note.  Every  in- 
dorser of  a  bill  or  note  Impliedly  says  the  same  thing  by  his  Indorsement 
The  defendant  did  sell  and  deliver  the  note,  and  by  making  that  declaratioD 
over  his  name  on  the  back  of  it,  he  also  agreed  to  pay  the  note  to  the  plaintiff 
according  to  its  tenor,  upon  seasonable  notice,  If  the  maker  did  not  pay  It** 

In  Davidson  v.  Powell,  114  N.  C.  676,  19  S.  E.  601,  it  was  held 
that  the  indorsement  of  a  negotiable  note  in  these  words,  "I  assign  over 
the  within  note  to  S.  M.  Powell,"  does  not  limit  the  indorser's  liability. 
In  Sears  v.  Lantz,  47  Iowa,  668,  it  is  held  that  where  the  payee  of 
a  note  wrote  on  the  back  thereof  the  following  words :  "I  hereby  as- 
sign all  my  right  and  title  to  Louis  Meckley,"  and  signed  his  name 
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thereto,  he  thereby  subjected  himself  to  all  the  liabilities  of  an  in- 
dorsee In  Merrill  v.  Hurley,  6  S.  D.  693,  62  N.  W.  968,  66  Am.  St. 
Rep.  869,  it  is  held  that  when  the  president  of  a  corporation  to  which 
negotiable  interest  bearing  bonds  are  payable,  places  upon  the  back 
thereof  the  words,  "For  value  received  I  hereby  assign  the  within 
bond,  together  with  all  our  interest  in  and  all  our  right  under  the  mort- 
gage securing  the  same  to  Mary  E.  Merrill  without  recourse,"  and 
signs  the  same  as  such  president,  the  same  constitutes  a  contract  of 
indorsement  and  is  not  a  mere  assignment  of  the  instrument.  Bis- 
bing  V.  Graham,  14  Pa.  14,  63  Am.  Dec.  610,  was  a  suit  on  a  note 
by  the  endorsee  against  the  maker.  The  note  was  payable  to  the 
order  of  David  Paynter.  He  indorsed  it  as  follows:  "For  value 
received  I  assign  to  William  Graham,  or  order,  all  my  right,  title 
and  interest  in  the  within  note,  without  recourse" — ^and  signed  his 
name  thereto.  The  court  held  tfiis  to  be  an  indorsement,  protecting 
the  indorsee  from  equities  existing  between  the  maker  and  payee, 
making  use  of  these  words : 

**Nor  is  the  fact  that  the  transfer  of  the  note  assumes  the  form  of  an  ordi- 
nary assignment,  such  a  departure  from  the  usual  course  of  business  as  to 
put  the  indorsee  on  his  guard  against  the  indorser.  Although  a  blank  in- 
dorsement in  our  commercial  towns  is  the  usual  mode,  yet  in  the  country  it  is 
so  frequently  otherwise  that  it  seldom,  if  ever,  provokes  inquiry  or  obserya- 
tion." 

In  the  light  thrown  upon  this  so-called  assignment  by  the  authori- 
ties cited  we  are  unable  to  treat  it  merely  as  an  assignment  of  a  chose 
in  action,  subjecting  the  assignee  to  such  defenses  as  might  be  made 
against  the  assignor.  In  our  opinion  it  is,  in  all  essential  respects, 
the  equivalent  of  a  blank  indorsement,  and  relieves  an  innocent  holder 
from  equities  existing  between  the  makers  and  payee.  This,  we  think, 
would  be  true  under  a  proper  application  of  tfie  principles  of  the 
law  merchant;  but  we  are  especially  satisfied  of  it  in  view  of  the 
provisions  of  the  statute  of  Nebraska.  By  that  statute  a  note,  whether 
payable  to  a  person  or  his  assigns,  or  to  a  person  or  his  order,  is 
equally  negotiable.  Whether  payable  one  way  or  the  other,  the 
statute,  treating  them  practically  alike,  for  the  purpose,  doubtless,  of 
facilitating  the  transaction  of  business,  sanctions  the  transfer  of  title 
by  mere  endorsement.  If  the  note  is  payable  to  a  person  or  assigns,  an 
assignment  by  the  payee  using  the  words  employed  in  this  case,  "hereby 
assigns  and  transfers,"  would  be  the  technically  correct  method  of 
transferring  the  legal  title  of  such  a  note.  Again,  treating  them  in 
pari  materia,  the  technical  assignment,  like  that  above  indicated,  when 
containing  no  words  of  a  restrictive  or  conditional  character  from 
which  an  intent  not  to  transfer  the  legal  title  could  be  reasonably 
drawn,  should  transfer  the  legal  title  as  e|fectually  as  the  mere  en- 
dorsement The  statute  discloses  a  general  policy  in  the  state  of  Ne- 
braska, and  from  it  we  are  at  liberty  to  draw  all  reasonable  deductions. 

The  decree  below  was  for  the  right  party  and  is  accordingly 
affirmed. 
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riBST  NAT.  BANK  OF  CHICAGO  v,  BAIBD. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  29,  1906.) 

No.  2,266. 

1.  Chattel  Mobtgages — ^Tbansrs — NECEssrrT  of  Becobdino  Assionmeivt. 

Bev.  St  Wyo.  1899,  8  2812,  while  it  authorizes  the  recdrdbig  of  assign- 
ments of  chattel  mortgages,  does  not  require  it,  in  order  to  render  a  chat- 
tel mortgage  valid  In  the  hands  of  a  transferee  as  against  subsequent 
purchasers  of  the  property  from  the  mortgagor,  nor  affect  the  general 
rule  that  an  indorsement  before  maturity  of  negotiable  notes,  secured  by 
such  a  mortgage  duly  recorded,  carries  the  mortgage  with  it,  although  no 
assignment  is  made. 

2.  Same— DiscHABOE— Payment  to  Mobtgaoeb  afteb  Tbansfeb  of  Notes. 

Defendant  purchased  a  large  number  of  cattle,  with  knowledge  that 
some  of  the  same  were  subject  to  a  mortgage  executed  by  the  seller  to 
secure  negotiable  notes,  and  In  accordance  with  the  right  given  by  the 
contract  to  pay  the  mortgage  from  the  purchase  money  defendant,  after 
the  cattle  were  delivered,  paid  the  amount  thereof  to  the  mortgage  and 
obtained  releases  from  it  Prior  to  the  sale  the  mortgagee  had  sold  and 
indorsed  the  notes  secured  to  plaintiff.  Held,  that  such  indorsement  op- 
erated to  transfer  the  mortgage,  which  could  thereafter  be  released  only 
by  plaintiff,  even  though  no  assignment  was  taken  or  recorded,  as  might 
have  been  done  under  the  statute,  and  that  defendant  was  not  protected 
by  his  payment  to  the  mortgagee,  which  could  not  produce  the  notes  and 
was  not  authorized  by  plaintiff  to  receive  such  payment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Wyoming. 

Edgar  M.  Morsman,  Jr.  (C.  W.  Burdick,  on  the  brief),  for  plain- 
tiflF  in  error. 
John  W.  Lacey,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  GARLAND, 
District  Judges. 

GARLAND,  District  Judge.  This  action  was  commenced  by  the 
bank  against  Baird  to  recover  damages  for  the  conversion  of  60  bulls 
and  650  two  year  old  steers  and  spayed  heifers.  At  the  trial  the 
following  facts  appeared.  On  March  21,  1&03,  one  Henry  N.  Flato 
executed  and  delivered  to  the  Flato  Commission  Company  his  two 
certain  negotiable  promissory  notes,  due  October  21,  1903,  for  the 
sum  of  $10,000  and  $13,186.72,  respectively.  On  the  same  day,  in 
order  to  secure  the  payment  of  said  promissory  notes,  Flato  executed 
and  delivered  to  said  Flato  Commission  Company  a  chattel  mortgage 
which  so  far  as  is  material  to  the  questions  raised  on  this  writ  of  error, 
is  in  words  and  figures  as  follows: 

"Know  all  men  by  these  presents,  that  Henry  N.  Flato,  of  the  county  of 
Converse,  state  of  Wyoming,  party  of  the  first  part.  In  consideration  of  the 
sum  of  twenty-three  thousand,  one  hundred  and  eighty-six  and  72-100  dollars 
to  him  paid  by  the  Flato  Commission  Company,  a  corporation,  party  of 
the  second  part  the  receipt  whereof  is  hereby  acknowledged,  has  bar- 
gained, sold,  assigned,^  and  transferred,  and  by  these  presents  does  bargain, 
sell,  assign  and  transfer,  unto  said  party  of  the  second  part  and  Its  successors 
and  assigns,  all  the  following  articles  of  personal  property,  situated  In  the 
county  of  Converse  and  state  of  Wyoming,  to  wit:  Ten  hundred  and  ninety 
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(l(y90)  bead  of  cattle  2  year  old  and  upwards,  average  weight  about 


pounds,  and  worth  $30,000.00  now.  For  further  and  better  description  said 
cattle  are  marked  and  branded  with  one  or  more  of  the  marks  and  brands  as 
follows,  viz :  1,000  head  of  high-grade  two  year  old  steers  and  spayed  heifers 
branded  ^  ^  ^  on  left  side,  90  head  of  Hereford  and  Shorthorn  bulla 
branded  •  •  •  or  FT  on  left  side — and  it  is  the  intention  of  the  mort- 
gagor by  these  presents  to  cover  all  the  cattle  of  this  description  owned  and 
controlled  by  him.  *  *  *  Provided,  always,  and  these  presents  are  upon 
this  express  condition,  that  if  said  party  of  the  first  part  shall  pay,  or  cause 
to  be  paid  unto  the  said  party  of  the  second  part,  its  successors  or  assigns,  the 
commission  heretofore  stated  and  agreed  upon,  and  the  aforesaid  sum  oi 
twenty-three  thousand,  one  hundred  and  eighty-six  and  72-100  dollars  ($23,- 
180.72)  according  to  the  terms  of  two  certain  promissory  notes  of  even  date 
herewith,  executed  by  Henry  N.  Flato  to  the  order  of  the  Flato  Commlsslou 
Company,  and  payable  as  follows :  One  note  for  $13,186.72,  dated  March  21st, 
1903,  payable  Oct  21st,  1903,  after  date.  One  note  for  $10,000.00  dated  March 
21st,  1903,  payable  Oct  21st,  1903,  after  date.  •  •  •  All  payable  at  the  of- 
fice of  said  the  Flato  Commission  Company,  So.  Omaha,  Neb.,  and  all  with 
interest  thereon  at  the  rate'of  9  per  cent  per  annum  from  maturity  •  •  • 
then  these  presents    •    •    •    shall  be  void." 

A  copy  of  said  mortgage  was  duly  filed  for  record  in  the  office  of 
the  register  of  deeds  for  Converse  counnty,  Wyo.,  on  March  27,  1903. 
On  the  30th  day  of  April,  1903,  the  Flato  Commission  Company  duly 
indorsed,  sold,  and  delivered,  for  value  and  before  maturity,  said 
promissory  notes,  together  with  said  chattel  mortgage,  to  the  plaintiff 
bank,  which  has  ever  since  remained  the  lawful  owner  and  holder 
of  the  same,  and  no  part  of  the  amount  due  on  said  notes  has  been 
paid  to  said  bank.  On  June  2,  1903,  Henry  N.  Flato,  the  maker  of 
said  notes,  made  and  entered  into  a  written  agreement  with  the  de- 
fendant, Baird,  which,  so  far  as  material,  was  in  words  and  figures 
following : 

"This  agreement,  made  and  entered  into  this  2d  day  of  June,  A.  D.  1903, 
by  and  between  Henry  N.  Flato  of  Douglas  county,  Wyoming,  of  the  first  part, 
and  W.  M.  Baird,  of  Weston  county,  Wyoming,  party  of  the  second  part,  wit- 
nesseth :  That  for  and  in  consideration  of  one  dollar  in  hand  paid,  and  other 
good  and  valuable  considerations  hereinafter  named  and  set  forth,  the  said 
party  of  the  first  part  has  this  day  sold  and  transferred  to  said  party  of  the 
second  part  four  thousand  head  of  cattle,  more  or  less,  as  said  cattle  are 
rounded  up  and  found  on  the  ranges  in  the  state  of  Wyoming,  all  of  said 
cattle  being  branded  with  one  or  more  of  the  following  brands :  *  ^  *  Said 
brands  being  located  on  left  side  or  hip,  and  also  all  cattle  branded  ^  •  * 
on  left  side  and  *  *  *  on  left  shoulder.  That  all  sucking  calves  are  to  be 
thrown  in,  and  also  all  sucking  calves  branded  since  January  1st,  1903.  That 
said  cattle  are  to  be  delivered  at  *21'  Ranch  on  Black  Thunder  Creek  in 
Western  county,  Wyoming,  during  the  seasons  of  1903  and  1904,  as  they  are 
rounded  up  by  said  party  of  the  first  part,  ^  ^  *  together  with  the  party 
of  the  second  part  That  the  said  party  of  the  second  part  shall  pay  said  party 
of  the  first  part  the  sum  of  $28.50  for  each  and  every  head  of  cattle  delivered 
*  ^  *  by  the  said  party  of  the  first  part  in  accordance  with  and  under  the 
terms  of  this  agreement  ^  *  *  That  said  party  of  the  second  part  is  to 
place  in  escrow  as  part  payment  for  the  above  described  goods  and  chattels  a 
good  and  sufficient  deed  in  writing  to  654  acres  of  land  descril)ed  as  follows,  to 
wit:  Lots  seven  (7),  nine  (9),  ten  (10),  eleven  (11),  twelve  (12),  thirteen 
(13),  fourteen  (14),  fifteen  (15),  sixteen  (16),  seventeen  (17),  eighteen  (18), 
nineteen  (19),  and  twenty  (20),  In  section  one  (1),  township  seventy-eight 
(78),  of  range  thirty-two  (32),  and  the  west  half  of  the  southwest  quarter  of 
section  six  (6),  townthip  (78),  range  thirty-one  (31),  in  Outhrie  county, 
Iowa,  containing  654  acres,  which  said  land  is  valued  at  $33,200.00.  That 
said  deed  is  to  be  placed  in  escrow  in  the  Union  Stock  Yards  National  Bank 
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of  South  Omaha,  and  to  remain  in  escrow  in  said  bank  until  sufficient  cattle 
have  been  delivered  ondec  this  contract  to  pay  for  said  land,  and,  when  the 
mortgage  upon  the  cattle  so  delivered  has  been  released,  then  the  said  deed 
is  to  be  delivered  by  said  bank  to  said  party  of  the  first  part  or  his  repre- 
sentative. That  the  possession  of  the  above  described  premises  is  to  be  de- 
livered to  the  party  of  the  first  part  from  and  after  this  date;  said  party  of 
the  first  part  assuming  full  management  of  said  premises  from  and  after 
June  1st,  1903,  and  being  responsible  therefor.  That  after  the  above  described 
land  has  been  paid  for  as  herein  specified,  and  in  accordance  with  the  terms 
of  this  agreement,  all  cattle  thereafter  delivered  and  received  by  said  party  of 
the  second  part  are  to  be  paid  for  at  the  rate  herein  specified  and  agreed 
upon,  and  the  money  due  therefor  shall  be  deposited  in  the  Union  Stock  Yards 
National  Bank  of  South  Omaha  to  be  delivered  to  the  Flato  Commission  €k>m- 
pany,  when  the  said  Flato  Ck>mmission  Company  furnishes  the  proper  releases 
of  the  mortgages  held  upon  the  cattle  so  delivered.*' 

On  July  4,  1903,  Flato  delivered  part  of  the  cattle  described  in 
said  contract  at  the  place  designated  therein  and  subsequently  and 
prior  to  October  30,  1903,  delivered  the  remainder.  When  the  cattle 
were  delivered  at  the  ranch  of  defendant,  Baird,  they  were  branded 
^'21"  and  turned  loose  on  the  range.  T.  B.  McPherson  was  the 
<:ashier  of  the  Stock  Yards  National  Bank  at  South  Omaha,  Neb. 
James  C.  Dahlman  was  secretary  and  manager  of  the  Flato  Com- 
mission Company,  also  of  South  Omaha.  The  Stock  Yards  Na- 
tional Bank  and  Flato  Commission  Company  occupied  the  same  build- 
ing. Henry  N.  Flato  had  no  interest  in  the  Flato  Commission  Com- 
pany. When  cattle  were  delivered  by  Flato  at  Baird's  ranch  under 
the  contract,  Baird  gave  Flato  a  receipt  for  the  same  and  Flato  sent 
the  receipt  to  Dahlman.  Dahlman  would  then  take  the  receipt  to 
McPherson,  and  McPherson,  upon  receiving  a  release  of  the  cattle 
from  Dahlman  of  the  Flato  mortgage,  would  give  Dahlman  a  check 
for  the  cattle ;  the  check  being  signed  "Baird,  by  McPherson."  During 
all  the  time  of  these  pa3mients  by  McPherson  for  cattle  delivered 
by  Flato  to  Baird  the  Flato  Commission  Company  was  largely  in- 
debted to  the  Stock  Yards  National  Bank.  The  transaction  between 
Flato  and  Baird  was  closed  satisfactorily  so  far  as  appears.  Baird 
paid  for  all  the  cattle  received  from  Flato  at  the  contract  price.  The 
plaintiff  bank,  before  commencement  of  this  action,  claiming  to  be  the 
owner  and  entitled  to  the  possession  thereof  by  virtue  of  a  special 
property  therein  under  the  chattel  mortgage  given  by  Flato  to  the 
Flato  Commission  Company,  demanded  from  Baird  the  possession  of 
the  cattle  covered  by  the  mortgage,  which  demand  was  refused.  Evi- 
dence was  also  introduced  tending  to  show  that  Baird  had  received 
by  purchase  from  Flato  the  cattle,  or  some  of  them,  covered  by  the 
chattel  mortgage  and  also  the  value  of  the  same.  No  assignment  of 
the  mortgage  was  ever  filed  or  recorded  in  the  office  of  the  register 
of  deeds  of  Converse  county,  Wyo.  Baird  had  actual  knowledge  of 
the  mortgage  when  he  purchased  the  cattle  but  no  knowledge  of  the 
assignment  to  plaintiff  bank.  There  was  no  evidence  that  would 
warrant  a  finding  by  court  or  jury  that  plaintiff  bank  knew  oiE  or  au- 
thorized the  sale  of  the  cattle  by  Flato  to  Baird.  At  the  dose  of 
all  the  testimony  the  trial  court  charged  the  jury,  and  the  following 
portions  of  the  diarge,  among  others,  were  duly  excepted  tOw 
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^(1)  It  Is  conceded  by  all  that  no  assignment  of  this  mortgage  to  this 
plaintiff  was  ever  recorded,  and  it  was  suggested  by  counsel  at  the  argument 
that  no  assignment  of  the  mortgage  was  ever  taken;  that  the  notes  were 
transferred  and  the  transfer  of  the  notes  carried  with  it  the  transfer  of  the 
this  case,  that  would  not  relieve  the  plaintiff  from  the  necessity  of  obtaining 
and  filing  an  assignment  or  some  notice  of  record,  so  that  Innocent  purchasers 
might  be  protected,  under  the  statutes  of  this  state.  (2)  The  statutes  of  Wy- 
onilng  provide  for  recording  in  the  county  cleric's  office  assignments  of  diattel 
mortgages.  This  is  for  the  purpose  of  giving  notice  of  the  rights  of  the  as- 
signs to  persons  dealing  with  the  property.  In  this  case  the  plaintiff  bank 
failed  to  record  any  assignment  of  the  mortgage  and  thereby  failed  to  use 
one  of  the  recognized  methods  of  protecting  its  rights.  Now  a  notice  filed  of 
record  in  this  case  would  have  protected  both  Mr.  Balrd  and  this  banlc  If, 
under  these  circumstances,  the  defendant  made  all  reasonable  investigations 
and  inquiries  as  to  the  ownership  of  the  mortgage,  and  that  he  must  do,  and 
upon  the  information  so  obtained  in  good  faith  purchased  the  cattle  in  con- 
troversy, paying  full  value  therefor,  upon  the  faith  of  the  release  of  the 
mortgage  executed  by  the  Flato  Commission  Ck>mpany,  the  apparent  owner  of 
the  mortgage,  and  without  any  knowledge  on  his  part — that  is,  on  the  part  of 
the  defendant,  Balrd — ^then  you  are  authorized  to  find  for  the  defendant  (3) 
I  do  not  think  that  the  plaintiff,  under  our  recording  acts,  can  escape  its  duty 
to  file  notice,  to  protect  Innocent  purchasers,  of  the  transfer  of  the  mortgage 
by  simply  saying,  as  counsel  has  In  argument,  that  we  took  no  assignment 
but  the  transfer  of  the  notes  carried  with  it  the  mortgage.  While  that  is 
true,  the  recording  act.  as  I  understand  It  requires  an  assignment  to  be  re- 
corded, but  even  if  the  court  is  in  error  about  that  it  is  certainly  authorized 
and  I  think,  if  thnt  be  the  case,  it  is  all  sufficient  In  other  words,  I  think 
parties  purchasing  paper  of  this  character  are  bound  to  comply  with  the  re- 
cording acts  for  the  purpose  of  protecting  innocent  purchasers.  (4)  The  tes- 
timony in  this  case  shows,  and  I  think  there  is  no  conflict  that  Mr.  Baird 
paid  for  these  cattle,  and  there  is  no  controversy  but  that  the  bank  purchased 
these  notes  mentioned  in  the  mortgage,  which  mortgage  secured  the  notes,  but 
where  one  of  two  Innocent  parties  must  suffer,  the  one,  if  one  is  shown  to 
be  negligent  is  the  one  who  must  suffer  Now,  in  this  case,  as  I  said  to  you 
a  moment  ago,  if  this  bank  had  filed  a  notice  of  record  by  way  of  an  assi^- 
ment  or  otherwise,  which  I  think  it  was  its  duty  to  do,  both  the  bank  and 
Mr.  Balrd  would  have  been  protected  in  this  transaction.*' 

In  relation  to  the  matters  referred  to  in  the  above  excerpts  from 
the  court's  charge,  counsel  for  plaintiflF  bank  requested  the  court  to 
charge  the  jury  as  follows: 

"(1)  The  Jury  are  Instructed  that  payment  by  Baird  to  the  Flato  Ck>mmis- 
sion  Company  and  the  purported  execution  by  the  Flato  Commission  Com- 
pany of  the  releases  for  the  bulls  and  two  year  old  steers  and  spayed  heifers 
do  not  constitute  a  valid  discharge  of  the  lien  of  plaintlfTs  mortgage  upon  said 
cattle." 

Which  request  was  by  the  court  refused  and  an  exception  taken. 
Counsel  for  plaintiff  baiJc  also  requested  the  court  to  charge  the  jury 
as  follows : 

**(2)  The  Jury  are  Instructed  that  the  evidence  fails  to  show  that  either 
Dahlman  or  the  Flato  Commission  Company  were  the  agents  of  the  plaintiff 
either  in  making  the  sale  to  Baird  or  in  receiving  payment  for  the  cattle, 
and  the  acts  of  said  Dahlman  and  the  said  Flato  Commission  Company  are 
not  binding  on  the  plaintiff.** 

Which  said  request  was  by  the  court  refused  and  an  exception  taken. 
In  lieu  thereof,  the  trial  court  of  its  own  motion  charged  the  jury 
as  follows: 
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"(8)  There  Is  iome  testimony  In  the  case  tending  to  show  that  Mr.  Dahl- 
man  figured  in  the  matter  of  this  sale  of  these  cattle  to  the  defendant,  and 
as  there  Is  some  controversy  between  counsel  and  perhaps  some  conflict  in 
the  evidence  as  to  the  extent  of  his  authority,  I  give  you  this  rule  in  relation 
to  that:  If  you  find  from  the  evidence  that  the  plaintiff  hank  authorized 
Mr.  Dahlman,  the  secretary  of  the  Flato  Commission  Company,  to  dispose  of 
the  cattle  in  controversy,  and  that  Mr.  Dahlman  thereafter  Joined  in  the  sale 
of  the  cattle  to  the  defendant,  Mr.  Baird ;  and  that  before  the  purchase  was 
completed  gave  notice  of  the  trade  to  the  plaintiff  bank,  and  that  notwith- 
standing these  things  the  plaintiff  bank  took  no  steps  to  inform  intending  pur- 
chasers of  its  rights  in  the  mortgage,  and  if  you  further  find  from  the  evi- 
dence that  under  these  circumstances  that  the  defendant  Baird  purchased  the 
property  in  good  faith,  paying  full  value  therefor,  relying  upon  the  release  of 
the  mortgage  by  the  Flato  Commission  Company,  the  apparent  owner  of  the 
mortgage,  with  no  knowledge  whatever  of  any  rights  therein  In  the  plaintiff 
bank,  then  you  will  find  for  the  defendant  And  if  you  find  from  the  evi- 
dence that  Mr.  Dahlman  was  authorized  by  the  bank  to  dispose  of  the  cattle 
in  controversy  and  was  also  authorized  to  release  the  mortgage  in  contro- 
versy, and  that  Mr.  Dahlman,  while  so  authorized  and  acting  for  the  bank  and 
the  Flnto  Commission  Company  Joined  in  making  the  sale  of  the  cattle  to 
tbe  defendant  Baird,  and  if  you  further  find  that  the  defendant  Mr.  Baird 
purchased  the  cattle  In  good  faith,  paying  full  value  therefor  upon  the  faith 
of  a  release  of  the  mortgage  of  the  Flato  Commission  Company  and  without 
knowledge  of  the  rights  of  the  plaintiff  bank,  your  finding  should  be  for  the 
tlefendant" 

Although  the  case  was  in  form  submitted  to  the  jury  the  practical 
effect  of  the  court's  charge  was  to  direct  a  verdict  for  the  defendant, 
and  if  the  court's  view  of  the  law  was  correct  a  direction  in  favor  of  the 
defendant  was  justified.  As  the  case  stood  at  the  close  of  the  testimony 
the  plaintiff  bank  was  entitled  to  go  to  the  jury  on  the  question  as  to 
how  many  cattle  Baird  had  converted  and  the  value  thereof,  or  the 
defendant  Baird  was  entitled  to  a  directed  verdict  in  his  favor.  A 
strong  and  persuasive  argument  is  made  by  counsel  for  defendant 
Baird  on  the  theory  that  Baird  was  a  purchaser  of  the  cattle  from 
Flato  in  good  faith  relying  upon  the  release  of  the  chattel  mortgage 
obtained  from  the  Flato  Commission  Company.  The  evidence  intro- 
fluced  at  the  trial  shows  a  very  different  case  than  the  one  argued 
by  counsel  for  defendant  so  far  as  this  feature  of  the  case  is  con- 
cerned. The  evidence  shows  without  contradiction  that  Baird,  or 
McPherson,  who  acted  for  him,  never  received  a  release  of  any  kind 
until  after  every  head  of  cattle  described  in  any  release  had  been  de- 
livered to  Baird  at  his  ranch.  The  language  of  the  contract  of  June  21, 
1903,  between  Flato  and  Baird  declared  "that  said  party  of  the  first  part 
has  this  day  sold  and  transferred  to  said  party  of  the  second  part." 

If  the  contract  itself  did  not  constitute  a  completed  sale  as  between 
the  parties  thereto,  then  all  that  was  necessary  was  a  delivery  of  the 
cattle  under  contract,  and  delivery  of  the  cattle  thereunder  was  made 
before  any  release  of  the  chattel  mortgage  was  in  existence,  so  that 
to  say  that  Baird  purchased  on  the  faith  of  the  release  is  not  in  ac- 
cordance with  the  evidence.  The  sale  and  purchase  of  the  cattle  was 
one  thing,  the  pa3mient  for  the  same  quite  another.  Baird  knew  of  the 
mortgage  when  he  purchased  the  cattle.  He  recognized  it  as  a  valid 
and  existing  lien.  He  had  provisions  inserted  in  the  contract  which 
would  permit  him  to  pay  the  mortgage  and  have  the  payment  de- 
ducted from  the  amount  coming  to  Flato.    After  the  cattle  had  been 
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sold  and  delivered  to  Baird  he  would  not  pay  the  purchase  price  until 
he  had  a  release  of  the  mortgage.  This  was  not  buying  on  the  faith 
of  the  release,  it  was  directly  the  contrary.  He  did  not  trust  any  one 
to  pay  the  mortgage  except  himself,  and  he  paid  the  money  due  thereon 
to  the  original  payee  of  the  notes  without  the  production  of  the  notes 
and  mortgage  and,  so  far  as  the  record  shows,  without  even  asking 
for  them.  This  in  the  face  of  the  fact  that  the  notes  as  described  in 
the  mortgage,  which ,  mortgage  Baird  had  seen  was  payable  to  the 
Flato  Commission  Company,  its  successors  or  assigns.  It  thus  appears 
that  Baird  before  and  after  he  had  purchased  the  cattle,  and  after  they 
had  been  delivered  to  him,  knew  of  the  Flato  Commission  mortgage, 
knew  that  it  had  not  been  paid  or  discharged,  knew  of  this  before  he 
paid  a  dollar  of  the  purchase  price  and  with,  the  world  open  to  him 
as  a  field  of  inquiry,  he  paid  the  money  to  one  who  was  not  the  pwner 
and  holder  of  the  notes  and  mortgage,  and  could  not  produce  the 
same.  It  is  not  disputed  but  that  the  indorsement  and  delivery  of  the 
Flato  notes  to  the  plaintiff  bank  constituted  in  law  an  assignment  of 
the  mortgage  securing  the  same.  Therefore  the  payment  of  the 
amount  due  thereon  to  the  Flato  Commission  Company  did  not  dis- 
charge the  lien  of  the  mortgage,  unless  there  is  something  in  the  stat- 
utes of  Wyoming  which  renders  the  assignment  of  the  mortgage  to  the 
plaintiff  bank  void  as  against  Baird. 

It  is  claimed  by  counsel  for  Baird  that  the  laws  of  Wyoming  ren- 
dered the  assignment  of  the  mortgage  to  plaintiff  bank  void  as  against 
Baird,  for  the  reason  that  said  assignment  was  not  recorded  in  the 
office  of  the  register  of  deeds  of  Converse  county,  Wyo.,  or  that  said 
laws  furnished  an  opportunity  for  recording  the  assignment  of  the 
mortgage  and  the  bank  having  failed  to  have  the  same  recorded  was 
guilty  of  negligence  which  will  defeat  a  recovery  in  this  action.  The 
statutes  of  Wyoming  (Rev.  St  1899)  bearing  upon  the  subject  are 
as  follows: 

"Sec.  2811.  Every  mortgage,  bond,  conveyance  or  other  Instrument  intended 
to  operate  as  a  mortgage  of  goods,  chattels  or  personal  property  which  shall 
not  be  accompanied  by  immediate  delivery  and  be  followed  by  an  actual  and 
a  continued  change  of  possession  of  the  goods,  chattels  and  personal  property 
so  mortgaged  shall  be  absolutely  void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  mortgagees  or  purchasers  in  good  faith, 
unless  said  mortgage,  bond,  conveyance  or  other  instrument  intended  to  oper- 
ate as  a  chattel  mortgage  shall  be  filed  as  hereinafter  provided. 

"Sec.  2812.  Every  such  mortgage,  bond,  conveyance  or  other  instrument  in- 
tended to  operate  as  a  chattel  mortgage  shall  be  filed  in  the  office  of  the 
county  clerk  where  the  property  is,  and  shall  be  indexed  by  the  clerk  of  said 
county  in  a  book  to  be  kept  by  such  clerk  to  be  called  the  'Chattel  Mortgage 
Index.'  Upon  the  filing  of  such  mortgage,  conveyance  or  other  instruments 
Intended  to  operate  as  a  chattel  mortgage,  the  county  clerk  shall  enter  in 
said  index  the  name  of  the  mortgagor,  the  name  of  the  mortgagee  in  alpha- 
betical order,  the  date  of  said  instrument,  the  day  and  hour  of  filing,  the 
amount  for  which  it  is  security,  and  the  date  of  the  maturity  of  said  mort- 
gage, together  with  a  brief  description  or  reference  to  mortgaged  property, 
and  upon  the  release,  discharge  and  assignment  thereof,  he  shall  enter  in 
suitable  columns  opposite  the  original  entry  of  filing,  the  date  of  said  assign- 
ment, the  date  of  the  filing  of  said  assignment,  and  the  assignee  thereof,  or 
in  case  of  the  release  of  said  instrument,  the  date  of  said  discharge,  satisfac- 
tion or  release,  and  by  whom  released,  satisfied  or  discharged.    The  release, 
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satisfaction,  dlscliarge  or  assignment  of  the  chattel  mortgage  may  be  en* 
dorsed  upon  the  original  instrument  on  file  in  the  clerk's  office,  or  by  an  In- 
strument of  release  and  discharge  or  assignment  executed  .and  adcnowledged 
in  the  manner  provided  for  a  chattel  mortgage,  which  shall  be  filed  with,  and 
by  the  clerk  be  attached  to  the  original  instrument  in  his  office.  For  filing 
and  indexing  a  chattel  mortgage  the  county  clerk  shall  collect  and  pay  into 
the  county  treasury  a  fee  of  twenty-five  cents  to  be  paid  by  the  party  re- 
questing the  filing  of  such  Instrument,  and  for  each  assignment,  release  or 
discharge,  the  county  clerk  shall  collect  and  pay  into  the  county  treasury  a  fee 
of  fifteen  cents,  to  be  paid  by  the  party  requesting  such  service." 

It  would  extend  this  opinion  to  an  unwarrantable  length  to  review 
all  the  decisions  of  the  courts  bearing  upon  the  questions  raised  by 
the  instructions  of  the  court  given  and  those  requested  by  counsel 
for  defendant  Baird  and  by  the  court  refused.  Speaking  without 
reference  to  the  statutes  of  Wyoming,  it  may  be  stated  that  it  is  now 
the  settled  law  in  this  court  that  the  indorsement  of  the  two  negotiable 
promissory  notes  before  maturity  to  the  plaintiff  bank  carried  with 
them  the  chattel  mortgage  executed  as  security  therefor,  and  that 
plaintiff  bank  alone  could  thereafter  discharge  the  mortgage  lien. 
That  the  payment  of  the  mortgage  debt  by  Baird  under  the  circum- 
stances detailed  in  the  evidence  in  this  case  is  not  sufficient  to  protect 
Baird  as  against  the  lien  of  the  mortgage  which  passed  to  plaintiff 
bank  prior  to  such  payment.  Swift  v.  Bank  of  Washington,  114  Fed. 
643,  52  C.  C.  A.  339 ;  City  National  Bank  v.  Goodloe,  McClellan  Co., 
93  Mo.  App.  125;  State  National  Bank  v.  Cudahy  Packing  Co.  (C.  C.) 
126  Fed.  543 ;  Cudahy  Packing  Co.  v.  State  National  Bank,  134  Fed. 
538,  67  C.  C.  A.  662;  First  National  Bank  v.  National  Live  Stock 
Bank  (Okl.)  76  Pac.  130;  Kerfoot  v.  State  Bank  of  Waterloo  (Okl.) 
77  Pac.  46;  Martindale  v.  Burch,  57  Iowa,  291,  10  N.  W.  670;  Tilden 
v.  Stilson,  49  Neb.  384,  68  N.  W.  478;  Eggert  v.  Beyer,  43  Neb.  711, 
62  N.  W.  57;  Weldon  v.  Tollman,  67  Fed..  986,  15  C.  C.  A.  138;  Mary 
Leahy  et  al.  v.  Jesse  Haworth,  Executor,  etc  (decided  by  this  court 
November  7,  1905)  141  Fed.  850. 

We  have  carefully  examined  the  authorities  cited  by  counsel  for 
defendant,  and  find  them  all  arising  under  statutes  regulating  the 
recording  of  instruments  relating  to  real  estate,  where  said  statutes 
declared  void  conveyances  and  assignments  as  against  purchasers 
or  incumbrancers  in  good  faith,  or  under  a  state  of  facts  which  would 
not  make  the  equitable  doctrines  therein  referred  to  applicable  to 
the  case  at  bar.  The  statutes  of  Wyoming  heretofore  quoted  do  not 
require  an  assignment  of  a  chattel  mortgage  to  be  recorded,  in  order 
that  it  may  be  valid  as  against  subsequent  purchasers  or  incumbrancers, 
sp  the  assignment  of  the  Flato  mortgage  was  not  rendered  void  by 
those  statutes  for  want  of  record.  See  Graham  v.  Blinn,  3  Wyo.  746, 
30  Pac.  446.  In  the  case  referred  to  the  Supreme  Court  of  Wyoming 
used  the  following  language : 

"There  was  do  written  assignment  of  this  mortgage,  but  that  was  not  neces- 
Bflry.  Our  law  on  chattel  mortgages  does  not  require  this,  although  it  makes 
proTislon  for  a  record  of  such  assignments." 

It  is  claimed,  however,  that  the  statutes  of  Wyoming  afford  an 
opportunity  of  recording  assignments  of  chattel  mortgages  and  that 
because  the  plaintiff  bank  did  not  procure  a  written  assignment  of  the 
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Flato  mortgage  and  have  it  recorded,  it  was  guilty  of  such  negligence 
as  would  defeat  its  lien  on  the  cattle  purchased  bv  .Baird.^  If  the 
statute  did  not  require  the  assignment  to  be  recor(!ed,  then  the  re- 
cording of  the  same  would  not  have  been  constructive  notice  to  any 
one.  Negligence  only  arises  from  the  violation  of  some  legal  duty 
owing  by  one  individual  to  another.  Let  us  then  inquire  as  to  what 
legal  duty  the  plaintiflE  bank  owed  to  purchasers  of  the  Flato  cattle. 
The  plaintiff  bank  was  the  owner  and  holder  of  the  Flato  notes  and 
mortgage.  The  mortgage  was  duly  recorded.  No  person  could  pur- 
chase the  cattle  without  actual  or  constructive  notice  of  the  mortgage. 
There  was,  therefore,  no  duty  resting  on  the  plaintiff  bank  to  notify 
any  one  of  the  mortgage.  .  Was  there  any  legal  duty  resting  upon  it 
to  notify  any  one  that  it  owned  the  debt  secured  thereby?  We  think 
not.  We  think  the  plaintiff  bank  had  the  right  to  rely  upon  the  fact 
that  all  persons  purchasing  the  cattle  with  knowledge  of  the  mortgage, 
with  knowledge  that  the  notes  were  negotiable,  with  knowledge  de- 
rived from  the  face  of  the  mortgage  that  the  debt  thereby  secured  was 
payable  to  the  Flato  Commission  Company,  its  successors  or  assigns, 
were  bound  to  use  ordinary  care  to  see  that  the  person  to  whom  the 
debt  was  paid  was  the  owner  and  holder  of  the  notes.  Especially 
when  this  fact  could  be  ascertained  by  simply  asking  the  person  who 
was  about  to  receive  payment  to  produce  tfie  evidence  of  the  indebt- 
edness. Any  other  view  would  greatly  impede  the  circulation  of  ne- 
gotiable paper  and  largely  destroy  its  value.  We  have  carefully  ex- 
amined the  evidence  in  the  record  upon  the  question  as  to  whether  the 
plaintiff  bank  ever  knew  of  or  authorized  the  sale  of  the  cattle  by 
Flato  to  Baird,  or  whether  it  ever  authorized  the  Flato  Commission 
Company  to  receive  payment  of  the  notes,  and  we  can  find  no  com- 
petent evidence  upon  which  the  jury  would  be  authorized  to  find  in 
the  affirmative  on  the  propositions  stated.  We  therefore  are  of  the 
opinion  that  the  trial  court  erred  in  charging  the  jury  as  it  did 
in  the  excerpts  quoted  in  this  opinion  and  also  erred  in  refusing  to 
charge  as  requested  by  counsel  for  plaintiff  bank. 

The  judgment,  therefore,  of  the  trial  court  must  be  reversed,  and 
a  new  trial  ordered. 


THE  LACE  HOUSE  v.  UNITED  STATED 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  12,  1906.) 

No.  1,454. 

Customs   Duties — Undebyaluation — ^Forfeitube — Condition    Pbecedent^ 
Leoai.  Afpbaisement. 

Tariff  Act  July  24,  1897,  c.  11,  8  32,  30  Stat  211  [U.  S.  Comp.  St  1901, 
p.  1924],  providing  for  the  forfeiture  of  merchandise  the  "appraised 
value"  of  which  exceeds  the  entered  value  more  than  60  per  cent.  Is 
not  applicable  unless  there  has  been  a  legal  appraisement 

Same — ^Apfbaibement — Method  of  Pbogedube. 

An  appraising  oflScer,  having  no  knowledge  as  to  the  value  of  certain 
imported  articles,  sent  samples  to  the  appraiser  at  the  port  of  New  York 
for  information.    Held,  that  this  was  legal,  and  that  the  right  so  to  do  or 
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to  use  any  other  available  means  was  conferred  by  Ci:^tom8  Administra- 
tive Act  Jane  10,  1890,  c.  407,  8  10,  26  Stat  136  [U.  S.  €k>mp.  St  1901. 
p.  1922],  anthorizing  appraising  officers  to  'iiae  all  reasonable  ways  and 
means"  in  their  power  in  ascertaining  the  value  of  merchandise. 

8.   SAliB — ^VaUDITT   of   ApPBAISEliENT — CONDITIOll    PBBCEDENT— <3EBTinGATB   OF 

Appraisement. 

Under  section  2950,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  1940],  and  Cus- 
toms Administrative  Act  June  10,  1890,  c.  407,  f  13.  26  Stat  136  [U.  S. 
Comp.  St  1901,  p.  1932],  relating  to  certificates  of  officers  appraising 
imported  goods,  it  is  intended  that  the  appraisement  should  be  reduced 
to  writing.  The  certificate  of  the  appraising  ofllcer  is  the  legal  evidence 
of  appraisement,  and  if  it  is  not  made  the  appraisement  is  illegal. 

4.  Sams— Tbeabubt  RoQULATioxfs — ^Du^ctobt  Pbovibions. 

While  the  customs  regulations  are  valuable  as  showing  the  practical 
construction  placed  by  the  Treasury  Department  on  the  customs  laws, 
many  of  them  are  merely  directory,  and  an  appraisement  might  be 
valid,  and  yet  not  in  strict  conformity  with  every  requirement  of  the 
rules  prescribed  for  the  conduct  of  appraisements. 

5.  Same — Appraisement — ^Advance  in  Value—Notice  to  Impobtebs. 

Where  an  appraiser  who  has  advanced  the  value  of  Imported  merchan- 
dise falls  to  give  notice  of  the  advance  to  the  Importer  as  required  by 
the  customs  regulations,  the  Importer  thus  being  deprived  of  the  right  of 
appeal  for  reappraisement  the  appraisement  is  invalid,  and  does  not 
afford  a  proper  basis  for  the  forfeiture  and  condemnation  of  the  goods 
for  undervaluation,  under  Tariff  Act  July  24,  1897,  c.  11,  8  32,  30  Stat 
211  [U.  S.  Comp.  St  1901,  p.  1924]. 

6.  Same — Undervaluation — Seizube-^Rioht  of  Reappraisement. 

The  fact  that  goods  have  been  seized  for  undervaluation  does  not  de- 
prive the  consignee  or  owner  of  the  right  of  reappraisement  given  In 
Customs  Administrative  Act  June  10,  1890,  c  407,  i  13,  26  Stat  136  [U. 
S.  Comp.  St  1901,  p.  1932]. 

7.  Same — False  Invoice — Failure  to  Specify  Goods. 

The  fact  that  three  lace  dresses  in  a  package  by  themselves  were  found 
in  a  case  of  laces  and  embroideries,  but  were  not  mentioned  in  the  In- 
voice does  not  by  itself  warrant  the  infliction  of  the  penalties  provided 
In  Customs  Administrative  Act  June  10,  1890,  c  407,  §  9,  26  Stat  130 
[U.  S.  Comp.  St.  1901,  p.  1895],  for  entering  merchandise  by  means  of 
a  false  or  fraudulent  invoice. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

This  was  a  proceeding  in  rem  brought  by  the  United  States  In  the  court 
below  to  condemn  certain  merchandise  which  had  been  imported  Into  the 
United  States.  The  goods  consisted  of  laces,  embroidery,  edging,  and  inser- 
tion wbtcb  had  been  manufactured  in  Saxony  and  Switzerland,  and  of  three 
lace  dresses.  It  is  alleged  in  the  information  thot  the  invoice  of  the  goods 
(1)  did  not  contain  a  true  and  full  statement  of  the  actual  market  value  and 
wholesale  price  of  said  merchandise  at  the  time  of  the  exportation  thereof  to 
the  United  States  in  the  principal  markets  of  the  country  from  whence  said 
merchandise  was  exported,  and  (2)  that  the  said  invoice  was  a  false  invoice, 
in  this :  that  when  the  case  of  laces  and  embroideries  was  opened  in  Atlanta, 
Ga.,  it  contained  three  lace  dresses,  valued  at  $20.42,  which  were  not  on  the 
invoice.  The  Information  elaborately  charged  the  consignee  with  a  scheme 
to  defraud  the  government  by  means  of  a  false  and  fraudulent  Invoice  in 
making  the  entry  of  the  imported  merchandise.^ 

The  Lace  House,  a  corporation  under  the  laws  of  Georgia,  Intervened  and 
claimed  the  goods,  and  answered  the  Information.    The  answer  averred  that 

iSee  Customs  Administrative  Act  June  10,  1890,  c.  407,  |  9,  26  Stot  135  [U. 
S.  Comp.  St  1901,  p.  18951. 
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the  value  of  the  goods  declared  was  the  reasonable  value  thereof;  that  the 
reasonable  duty  on  the  merchandise  to  which  the  United  States  was  entitled 
had  been  paid;  that  the  claimant  tendered  the  amount  of  duty  alleged  to 
be  due,  even  though  said  amount  is  excessive;  that  neither  the  claimant  nor 
any  of  its  officers  or  agents  had  any  knowledge  that  the  three  lace  dresses 
were  in  the  package  until  the  same  was  opened;  that  it  was  not  the  purpose 
of  the  claimant  to  defraud  or  deprive  the  United  States  government  of  any 
of  its  lawful  duty  on  the  goods ;  that  the  omission  to  put  the  lace  dresses  on 
the  Invoice  was  an  accident  or  mistake,  and  was  not  done  with  intent  to  in- 
jure or  defraud  the  government 

The  government  offered  the  following  evidence: 

Marcellus  O.  Markham  testified :  "I  am  a  surveyor  of  customs  for  the  port 
of  Atlanta,  Ga.,  and  in  my  official  capacity  received  a  box  of  lace  goods 
shipped  from  London,  England,  to  the  Lace  House  at  Atlanta,  under  an  in- 
voice which  I  here  present.  This  box  contained  the  articles  specified  in  the 
invoice,  and  in  addition  thereto  contained  three  lace  dresses.  These  three 
lace  dresses  were  in  a  package  by  themselves,  and  the  lace  goods  described  in 
the  Invoice  were  done  up  in  packages  corresponding  with  the  enumeration  on 
the  invoice.  I  sent  for  Mrs.  Hunter,  president  of  the  Lace  House,  and  she 
came  to  my  office,  and  I  then  presented  to  her  the  declaration,  which  I  also 
have.  I  do  not  know  if  Mrs.  Hunter  read  this  paper,  and  I  do  not  recall  that 
I  read  it  to  her,  but  I  handed  it  to  her  and  requested  her  to  sign  it  and  she 
did  sign  it  and  made  the  affidavit  entered  thereon.  I  sent  that  invoice  on 
to  Naw  York  for  valuation  or  appraisement  and  sent  with  it  samples  of  the 
goods.  I  received  in  reply  to  my  communication  this  letter  and  the  statement 
attached  thereto.  I  made  the  statement  attached  to  that  letter  my  appraise- 
ment of  the  goods.  I  do  not  know  anything  about  the  value  of  the  lace 
goods.  I  do  not  know  of  my  own  knowledge  which  is  correct  the  valuation  given 
in  the  invoice  or  the  valuation  on  the  paper  which  I  adopted  as  my  appraisal. 
I  afterwards  cited  Mrs.  Hattie  Hunter  and  Vance  Hunter  up  for  examination, 
and  they  testified,  and  their  testimony  is  in  writing  and  in  the  hands  of  the 
district  attorney.  My  clerk.  Smith  Easley,  made  calculations  of  the  value 
of  the  goods  in  pounds,  shillings,  and  pence,  according  to  the  invoice,  and  in 
pounds,  shillings,  and  pence  according  to  my  appraisal." 

Smith  Easley  testified:  '"The  three  lace  dresses  were  not  on  the  Invoice, 
and  I  made  a  calculation  of  the  value  of  the  goods  as  shown  in  the  invoice 
and  as  shown  on  the  list  sent  from  New  York,  about  which  Surveyor  Mark- 
ham  has  testified.  If  you  take  all  the  goods  on  the  invoice  according  to  the 
invoice  valuation,  and  take  all  the  goods  on  the  appraisal  adopted  by  the 
surveyor,  I  find  as  follows:  According  to  the  invoice,  exclusive  of  the  lace 
dresses,  the  amount  was  ^15.  According  to  the  appraisement  they  were 
worth  $461.33.  There  is  a  difference  of  $146.33.  The  increase  of  the  ap- 
praised value  of  the  whole  over  the  iigoice  was  46  per  cent  Three  packages 
or  parcels  in  the  box  numbered  1461,^4839,  and  5927,  or  numerically  consid- 
ered from  the  top,  1,  2,  and  4,  amounted  to  66  per  cent  by  the  appraised 
value  more  than  the  Invoice  price.  Each  of  these  separate  items  exceeded  50 
per  cent  by  appraised  value  over  the  value  as  given  in  the  invoice.  The  three 
lace  dresses  were  not  included  in  the  total  of  the  value  of  the  goods  according 
to  the  invoice,  and  are  included  in  the  valuer  of  the  goods  in  the  appraised 
value  which  the  surveyor  testified  he  adopted  as  his  appraisal." 
.  The  government  offered  in  evidence  the  following  letter  and  statement  both 
referred  to  by  the  witness  Markham: 

**Office  of  the  Appraiser  of  Merchandise,  Christopher  and  Washington  Streets. 

"New  York,  N.  Y.,  April  21.  1903. 

"Hon.  M.  O.  Markham,  Surveyor  of  Customs,  Atlanta,  Ga. — Sir:  Your 
favor  of  the  9th  instant  regarding  a  shipment  of  laces  and  embroideries,  in- 
voice No.  5,524,  dated  at  London,  March  16th,  to  the  Lace  House,  Atlanta, 
Ga.,  at  hand.  The  samples  covering  this  shipment  also  received.  In  reply 
to  your  request  for  a  detailed  appraisement  of  same,  I  inclose  herewith  a  list 
of  the  pattern  numbers  with  the  appraised  value  of  each  In  the  country  of 
production  and  In  the  currency  thereof.    The  embroidered  laces  w«e  man- 
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Qfactarod  In  Planen,  Saxony ;  the  embroideriea  in  St  Gall,  Swits^land.    The 
London  yalaes  would  naturally  be  appreciably  higher. 

"BeepectfuUy,  G.  W.  Whitehead,  Appraiser, 

n  endorare.  B.  A.  H.** 

The  statement  which  was  offered  with  the  letter,  and  presumably  the  in- 
dosure  referred  to  in  the  letter,  consisted  of  a  list  of  the  pattern  numbers  of 
the  lace  with  its  appraised  value  per  metre,  aune,  and  dozen.  The  list  was 
not  signed,  dated,  or  certified  by  anyone,  and  covers  two  and  a  half  printed 
pages.  It  may  be  well  shown  by  the  first  and  last  parts  or  divisions,  which 
are  as  follows: 

4.839    Lace.  Appraised  Value. 

Pat  No.  4,8.^ Mks.  3  00  per  metre. 


4,848. 
5,559. 
5,678. 
4,853. 
4.907. 


1  50 

2  25 
4  00 
4  00 
2  50 


81.  Box  7.                                                                          Appraised  Value. 

Pat  No.  126,074 Fes.  .70  per  doz. 

"  "  84,904 "  .60  "  •• 

"  *•  86,974 '•  .60  "  •• 

•*  *•  86,976 * "  .70  •*  •• 

-  "  86.977 '•  .90  « 

«•  *•  84,978 "  .80  ••  •• 

The  claimant  objected  to  the  introduction  of  this  letter  and  paper  in  evi- 
dence on  the  ground  that  it  was  unofficial,  that  In  itself  it  showed  no  ap- 
praisal of  the  property,  and  that  it  was  a  mere  commirt^ation  from  a  de- 
partment of  the  government  without  any  statement  as  to^'ho  made  it  1m)w 
it  was  made,  or  the  knowledge  and  capacity  of  the  person  ma'li^ing  It  to  arrive 
at  the  conclusions  of  value  therein  stated ;  and  on  the  further  ground  that 
it  was  not  authenticated  in  any  official  manner,  or  by  any  officii  of  the  law 
in  his  official  capacity;  and  on  the  further  ground  that  Mr.  MarkfeSBL  Slav- 
ing declared  that  he  had  no  knowledge  of  the  value  of  the  goods  anoS^^^ 
he  based  his  opinion  entirely  and  alone  upon  that  paper,  had  not  made  in  fact 
any  appraisal,  and  that  the  paper  was  therefore  incompetent  and  inadmissibleV 
in  evidence ;  and  on  the  further  ground  that  Mrs.  Hunter  had  not  been  shown 
to  have  had  any  notice  of  the  appraisal,  nor  any  opportunity  to  appeal  .there- 
from. The  court  thereupon  admitted  the  letter  and  paper  in  evidence,  and 
the  claimant  excepted.  The  invoice  of  the  goods,  signed,  "Vance  Hunter. 
Charles  Elstob,  Agent*'  and  the  declaration  of  the  consiguee.  signed,  "Lace 
House,  H.  Hunter.  President"  both  in  me  usual  form,  were  in  evidence. 
The  government  having  rested,  the  claimant  offered  the  following  evidence: 
Mrs.  Hattie  Hunter  testified:  "The  Lace  House  is  a  corporation,  and  I 
own  nearly  all  of  it — ^all  except  one  share,  which  my  husband.  Vance  Hunter, 
owned.  I  was  sent  for  by  M.  O.  Markham,  surveyor,  when  the  case  of 
the  lace  goods  arrived.  Vance  Hunter  was  sick  at  the  time  and  unable  to  at- 
tend to  the  business,  and  this  was  the  first  time  that  I  had  been  called  on  in 
a  matter  of  that  kind.  I  had  never  made  a  declaration  before,  and  Mr.  Mark- 
ham  handed  me  a  paper  which  I  signed  without  reading,  or  without  any 
knowledge  of  its  contents.  The  fact  was  that  I  thought  it  was  a  mere  mat- 
ter of  form,  and  I  did  not  know  what  was  in  the  box,  and  had  paid  no  par- 
ticular attention  to  what  was  In  the  invoice.  I  did  not  know  until  I  heard 
about  the  lace  dresses  being  in  the  box  that' they  were  in  it  I  do  not  know 
who  put  them  In  or  how  they  came  to  be  left  off  of  the  invoice.  No  one  had 
authority  to  ship  goods  to  the  Lace  House  without  having  them  on  an  invoice. 
I  do  not  know  what  the  market  value  of  these  goods  was  in  the  country  where 
they  were  bought  I  never  had  any  intention  of  getting  goods  in  at  lees  than 
their  valuQ.  When  I  heard  that  Mr.  Markham  thought  the  goods  were  un- 
dervalued,,! gave  notice  that  I  was  willing  to  pay  duty  on  the  real  valuOi    I 
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knew  nothing  about  sending  samples  on  to  New  York.  I  did  not  know  that 
the  goods  were  to  be  appraised  in  New  York.  The  first  thing  I  knew 
of  the  matter  after  signing  the  declaration  was  a  summons  to  appear  and  be 
examined,  and  I  testified  at  that  examination  under  oath.  The  next  I  knew 
I  was  arrested  under  a  warrant  in  a  criminal  case,  and  after  that  I  was 
served  in  this  case  now  on  trial.  I  asked  Mr.  Hunter,  who  is  now  dead,  what 
about  the  lace  dresses,  and  he  said  he  did  not  know  they  had  been  sent,  and 
the  only  knowledge  he  had  of  lace  dresses  was  that  he  had  talked  in  Europe 
several  years  ago  with  a  gentleman  with  whom  he  had  long  dealt  and  from 
whom  he  had  bought  in  the  past  many  goods,  and  this  gentleman  said,  'Some 
of  these  times  I  will  make  your  wife  a  present  of  some  lace  dresses,'  but  that 
he  did  not  know  when,  and  had  no  idea  they  would  be  sent  in  this  case,  or 
that  they  would  be  left  off  of  the  invoice.  Mr.  Hunter  generally  attended  to 
buying  goods  and  making  declarations,  I  suppose;  because,  If  that  is  always 
necessary,  he  must  have  attended  to  it,  because  I  never  did  a  thing  like 
that,  except  in  this  instance,  and  only  then  because  he  was  seriously  sick. 
Mr.  Hunt«r  was  not  in  Europe  within  a  year  of  the  time  these  goods  were 
shipped  from  London." 

C.  E.  Dooly  testified:  "I  am  a  clerk  in  the  Lace  House.  I  was  present 
when  the  box  was  opened,  and  I  cut  off  at  the  request  of  Mr.  Markham  sam- 
ples of  the  laces  contained  in  the  box.  I  did  not  know  ansrthing  about  the  ap- 
praisement I  am  not  familiar  with  the  prices  of  such  goods  In  Europe. 
Sometimes  Job  lots -can  be  picked  up  at  low  prices." 

It  was  also  shown  that  the  Lace  House,  claimant,  paid  to  M.  O.  Markham, 
surveyor,  as  duty  on  the  goods  $189,  the  same  being  the  duly  according  to 
the  invoice,  but  the  surveyor  did  not  receive,  and  declined  to  accept,  any  duty 
on  the  three  lace  dresses  not  on  the  Invoice.  The  duty  was  paid  by  Mrs. 
Hunter  before  the  package  was  opened,  and  before  the  alleged  appraisement 
was  made. 

At  the  close  of  the  argument,  the  court,  upon  motion  of  the  district  attor- 
ney, directed  a  verdict  as  follows:  "The  statute  in  question  reads:  That 
if  the  appraised  value  of  any  merchandise  shall  exceed  the  value  declared  in 
the  entry  by  more  than  fifty  per  centum,  except  when  arising  from  a  manifest 
clerical  error,  such  entry  shall  be  held  to  be  presumptively  fraudulent,  and  the 
collector  of  customs  shall  seize  such  merchandise  and  proceed  as  in  case  of 
forfeiture  for  violation  of  the  customs  laws,  and  in  any  legal  proceeding  that 
may  result  from  such  seizure,  the  undervaluation  as  shown  by  the  appraisal 
shall  be  presumptive  evidence  of  fraud,  and  the  burden  of  proof  shall  be  on 
the  claimant  to  rebut  the  same,  and  forfeiture  shall  be  adjudged  unless  he 
rebut  such  presumption  of  fraudulent  intent  by  sufficient  evidence.  The  for- 
feiture provided  for  in  this  section  shall  apply  to  the  whole  of  the  merchan- 
dise, or  the  value  thereof,  in  the  case  or  package  containing  the  particular 
article  or  articles  in  each  invoice  which  are  undervalued.*  Now,  it  would 
seem  under  this  statute  tlmt  if  any  single  article  in  the  case  is  under- 
valued more  than  50  per  cent  that  would  be  sufficient  But  In  this  case 
the  proof  of  the  government  goes  farther  than  that,  and  takes  them  l>y 
lots,  as  you  have  heard  them  called  here,  and  two  of  those  lots  at  least 
were  undervalued,  one  68  per  cent  and  one  73  per  cent  The  evidence 
of  thnt  is  in  the  testimony  of  the  surveyor's  clerk.  So  this  seems  to  be  a 
clear  violation  of  the  terms  of  the  statute.  Of  course,  the  intention  of  the 
statlite  is  very  apparent  It  provides  that  undervaluation  up  to  50  per  cent 
the  consignee  simply  pays  the  extra  duly  on  the  undervalued  goods.  But^ 
when  it  goes  over  50  per  cent  of  the  appraised  value,  then  it  shall  be  pre- 
sumptively fraudulent,  and  the  claimant  of  the  goods  must  rebut  that  pre- 
sumption by  proof.  I  think  this  appraisement  a  perfectly  good  appraisal, 
and  I  do  not  see  but  one  course  to  pursue,  and  that  is  to  give  the  government 
a  verdict  in  this  case.  The  statute  is  plain.  The  evidence  is  uncontradicted 
that  one  of  those  lots  was  68  per  cent  under  the  appraised  value  (which  is 
more  than  60  per  cent),  and  consequently  the  whole  of  the  merchandise  is 
forfeited  to  the  government.  Of  course,  as  to  the  three  lace  dresses,  counsel 
for  the  claimant  makes  no  question  but  that  they  would  be  forfeited  in  any 
event    You  can  prepare  a  irerdlct,  and  X  will  get  Mr.  Harwell  to  act  as  for» 
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man,  and  sign  It    You  can  have  an  exception  to  that,  Gapt  Ellis.    Let  an 
exception  be  noted.*' 

Tbe  claimant  duly  excepted  to  the  action  of  the  court  in  directing  a  verdict 
The  jury  returned  a  verdict  as  directed,  and  the  court  entered  Judgment  of 
forfeiture  thereon,  and  the  claimant  brings  the  case  here  on  error.  It  is  as- 
signed by  claimant  the  plaintiff  in  error  here,  that  the  Circuit  Gourt  erred 
(1)  in  receiving  in  evidence  the  letter  and  statement  copied  herein,  and  (2) 
in  directing  a  verdict  for  the  government 

W.  D.  Ellis  (Ellis,  Wimbish  &  Ellis,  on  the  brief),  for  plaintiflf  in 
error. 
E.  A.  Angler,  U.  S.  Atty. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

SHELBY,  Circuit  Judge,  sffter  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court 

The  merchandise  condemned  by  the  judgment  of  the  Circuit  Court 
was  shipped  from  London,  England,  to  New  York,  the  port  of  arrival, 
and  was  forwarded  to  Atlanta,  Ga.,  the  port  of  entry.  The  invoice 
described  the  case  of  goods  as  consisting  of  lace  and  embroidery,  and 
stated  their  value  in  English  money.  The  claimant,  by  its  president, 
paid  the  duty  on  the  goods  according  to  the  invoice.  There  were  in  the 
case  three  lace  dresses — in  a  separate  package— on  which  the  duty 
was  not  paid;  the  government's  officer  declining  to  receive  the  same, 
because  the  dresses  were  not  listed  in  the  invoice.  The  surveyor  at 
the  port  of  Atlanta  had  no  knowledge  of  the  value  of  laces.  He  wrote 
and  sent  samples  of  the  lace  to  an  appraiser  in  and  for  the  port  of 
New  York  for  expert  advice  on  the  subject,  and  received  a  reply  in- 
closing a  list  and  description  of  the  laces  by  pattern  numbers,  and  a 
statement  of  their  value  per  metre,  aune,  and  dozen,  in  the  currency  of 
Switzerland  and  Saxony,  the  countries  where  the  laces  and  embroid- 
eries were  made.  The  Atlanta  surveyor's  clerk,  Smith  Easley,  made 
a  calculation  of  the  value  of  the  goods  as  shown  in  the  invoice,  and  as 
shown  in  the  statement  sent  the  surveyor  from  New  York,  and  found 
that,  among  the  many  packages  contained  in  the  case,  there  were  three 
"that  amounted  to  66  per  cent  by  the  appraised  value  more  than  tlie 
invoice  price."  By  the  appraised  value  the  witness  meant  the  value 
as^  stated  on  the  list  sent  the  surveyor  from  New  York  in  answer  to 
his  inquiry.  "Each  of  these  separate  items,"  said  the  witness,  "ex- 
ceeded 60  per  cent  by  appraised  value  over  the  value  given  in  the 
invoice."  The  surveyor,  Markham,  testified  that  on  the  receipt  of  the 
list  with  the  valuation  of  the  laces,  sent  in  answer  to  his  letter,  he 
adopted  the  same  as  his  appraisement.  No  written  appraisement  was 
made  by  the  surveyor  in  any  manner.  No  notide  of  any  kind  was  given 
to  the  claimant,  the  consignee,  or  to  any  one,  that  any  change  had 
been  made  of  the  valuations  stated  in  tlie  invoice.  The  court  re- 
ceived the  evidence  offered,  and  held  that  it  proved  a  valid  appraise- 
ment of  the  goods,  and  directed  the  jury  to  return  a  verdict  for  the 
government  and  against  the  claimant.  The  correctness  of  these  rulings 
presents  the  questions  to  be  decided.  The  court  directed  the  verdict 
for  the  government  because  the  appraised  value  of  the  merchandise 
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exceeded  the  value  declared  in  the  entry  by  more  than  60  per  centum. 
The  part  of  the  statute  directly  in  point  (Tariff  Act  July  24,  1897,  c. 
11,  §  32,  30  Stat.  211  [U.  S.  Comp.  St.  1901,  p.  1924])  was  quoted 
by  the  court  in  its  instruction  to  the  jury,  and  is  copied  in  the 
foregoing  statement  of  the  case.  The  entry  is  presumptively  fraudu- 
lent when  the  "appraised  value  of  the  merchandise  exceeds,"  etc. 
To  make  the  statute  applicable  there  must  be  a  legal  appraisement. 
The  correctness  of  the  court's  rulings,  therefore,  depends  on  the  le- 
gality of  the  appraisement  in  question. 

It  should  be  noted  in  the  beginning  that  the  act  of  February,  1881, 
made  Atlanta,  Ga.,  a  port  of  delivery  and  provided  for  the  appoint- 
ment of  only  "a  surveyor  of  customs."  Act  Feb.  28,  1881,  c.  92,  21 
Stat.  373  [U.  S.  Comp.  St.  1901,  p.  1753],  There  is  no  collector  at  the 
port  of  Atlanta,  and  no  appraiser.  At  a  port  of  delivery  where  there 
is  no  collector  the  surveyor  may  be  invested  with  such  of  the  powers 
and  duties  of  collectors  as  are  appropriate  to  such  ports.  Rev.  St. 
U.  S.  §§  2628,  2629  [U.  S.  Comp.  St.  1901,  pp.  1811,  1812] ;  Customs 
Regulations  (1899)  art.  1612.  And  where  there  are  no  appraisers, 
appraisement  may  be  made  by  the  collector  or  other  proper  officer. 
Customs  Regulations  (1899)  arts.  1241,  1603.  It  is  true,  therefore, 
as  contended  by  the  United  States  Attorney,  that  Markham,  as  sur- 
veyor of  customs  of  the  port  in  which  the  merchandise  had  been  en- 
tered, had  the  authority  "to  cause  the  actual  market  value  or  whole- 
sale price  at  the  period  of  exportation,  in  the  principal  markets  of  the 
country  from  which  the  same  has  been  imported,  to  be  appraised,  and 
such  appraised  value  shall  be  considered  the  value  upon  which  duty 
shall  be  assessed"  (Rev.  St.  U.  S.  §  2906  [U.  S.  Comp.  St.  1901,  p. 
1923]),  and  that  he  was  authorized  to  ascertain  this  value  by  "the  use 
of  all  reasonjd)le  ways  and  means  in  his  power."  Act  June  10,  1890, 
c.  407,  §10,  26  Stat.  136  [U.  S.  Comp.  St.  1901,  p.  1922].  There 
being  no  collector  and  no  appraiser  at  the  port,  Markham,  the  sur- 
veyor, was  charged  with  the  duty  of  appraisement.  He  had  no  knowl- 
edge of  the  value  of  the  goods.  Therefore,  by  sending  samples,  he 
sought  information  on  the  subejct.  His  right  to  use  Whitehead's  let- 
ter and  the  statement  it  contained,  or  any  other  available  means  is  un- 
questioned. The  statute  clearly  confers  such  right  on  him.  He  testi- 
fied: "I  made  the  statement  attached  to  that  letter  my  appraisement 
of  the  goods."  It  may  be  conceded  that  the  letter  and  statement 
contained  sufficient  information  from  which  the  surveyor  could  have 
made  an  appraisement  of  the  goods.  That  is  immaterial.  The  con- 
trolling question  is,  did  he  make  a  valid  appraisement  as  required  by 
law  ?  Is  it  not  required  by  law  that  the  appraisement  should  be  shown 
by  some  writing,  memorandum,  or  certificate,  signed  by  the  officer 
making  it?    These  questions  are  answered,  we  think,  by  the  statutes: 

"Where  mercbandlse  shall  be  entered  at  ports  where  there  are  no  apprais- 
ers, the  certificate  of  the  revenue  officer  to  whom  is  committed  the  estimatlnj? 
and  collection  of  duties  of  the  dutiable  value  of  any  merchandise  required 
to  be  appraised,  shall  be  deemed  and  taken  to  be  the  appraisement  of  such 
merchandise  required  by  law  to  be  made  by  such  officer."  Rev.  St  i  2950 
[U.  8.  Comp.  St  1901,  p.  1940]. 
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And  in  Act  June  10,  1890,  c.  407,  §  13,  26  Stat  136  [U.  S.  Comp. 
St.  1901,  p.  1932],  it  is  enacted  that: 

"At  ports  where  there  is  no  appraiser,  the  certifidate  of  the  castoms  oflker 
to  whom  is  committed  the  estimating  and  collection  of  duties,  of  the  dntiable 
ralue  of  any  merchandise  required  to  be  appraised,  shall  be  deemed  and  taken 
to  be  the  appraisement  of  such  merchandise." 

By  article  1246,  Customs  Regulations  (1899),  it  is  made  the  duty 
of  the  officer  acting  as  appraiser  "to  appraise  the  actual  market  value,'' 
etc.  "These  facts  will  be  indorsed  upon  the  invoice  and  signed  by 
the  appraiser  *  *  *  " ;  and  article  1266  requires  that  the  advances 
on  invoices  shall  be  made,  "by  writing  on  the  invoice  opposite  each  item 
advanced  the  words,  'Add  to  make  market  value,'  stating  in  numerals 
the  amount  necessary  to  make  the  price  per  unit." 

While  these  regulations  are  valuable  as  showing  the  practical  con- 
struction placed  by  the  Treasury  Department  on  the  customs  laws,  we 
understand,  of  course,  that  many  of  them  are  merely  directory,  and  that 
an  appraisement  might  be  valid  and  yet  not  in  strict  conformity  with 
every  requirement  of  the  rules  prescribed.  U.  S.  v.  Loeb,  107  Fed. 
692,  46  C.  C.  A.  662.  But  looking  to  the  statutes  themselves  we  can- 
not avoid  the  conclusion  that  it  was  intended  that  the  appraisement 
should  be  reduced  to  writing.  Commenting  on  the  regiilations  and 
statutes  we  have  cited,  the  Treasury  Department  on  May  26,  1904, 
in  a  formal  letter  of  advice  to  collectors  as  to  their  duties  when  acting 
as  appraisers,  informed  them  that  "the  certificate  of  the  collector  is 
the  legal  evidence  of  appraisement."    And  the  Secretary  added: 

"And  the  certificates  or  the  returns  of  valnes  on  invoices  of  goods,  in  order 
to  be  accepted  as  final,  must  be  signed  by  you  in  your  official  capacity  as  ap- 
praiser, as  required  by  law.**    7  Treasury  Decisions,  pp.  844,  845  (T.  D.  2S,321). 

There  are  other  statutory  provisions  that  point  to  (he  same  con- 
clusion. If  the  importer  of  merchandise  is  dissatisfied  with  the  ap- 
praisement, he  may  within  two  days  give  notice  to  the  collector  in 
writing  and  require  a  reappraisment  (section  13,  ^6  Stat.  137  [U.  S. 
Comp.  St.  1901,  p.  1932]),  and  on  the  reappraisement  being  made 
by  the  appraiser  the  consignee  was  entitled  to  an  appeal  to  the  board 
of  three  general  appraisers.  Customs  Regulations  (1899)  art.  1274. 
Unless  the  appraisement  is  put  in  writing  and  signed,  or  in  some  way 
identified  by  the  officer  making  it,  and  notice  of  it  be  given,  it  seems 
impossible  to  give  effect  in  practice  to  the  statutes  intended  to  allow 
a  review  of  the  appraisement.  This  right  of  review  is  a  valuable  one, 
and  a  construction  of  the  statutes  that  ignores  it  cannot  be  correct 
The  fact  that  the  statute  confers  on  the  importer  or  consignee  tbe 
right  to  require  within  two  days  after  the  appraisement  a  reappraise- 
ment indicates  that  it  was  the  intention  that  the  appraisement  should 
be  in  writing,  and  that  notice  should  be  given  to  the  owner  or  con- 
signee. The  Treasury  Department  evidently  puts  that  construction 
on  the  statutes,  because  such  notice  is  required  to  be  g^ven  by  its  regu- 
lations. "The  addition  made  by  the  appraiser  having  been  thus  noted 
on  the  invoice  and  certified  by  him  [referring  to  procedure  under  ar- 
ticle 1266],  the  invoice  will  be  forwarded  to  the  collector,  who  will  at 
once  give  notice  of  the  advance  to  the  importer/'    Customs  R^^ula- 
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tions  (1899)  art.  1267.  The  notice  required  to  be  given  by  the  Treas- 
ury Department  states  that  the  "merchandise  has  been  appraised  in 
accordance  with  law/'  and  states  the  amount  which  the  appraisement 
exceeds  the  amount  declared  as  the  value  on  entry.  And  the  notfce 
•concludes : 

"If  you  appeal  from  this  appraisement,  it  will  be  necessary  to  do  so  within 
two  official  days  after  the  day  of  this  notice." 

When  the  goods  are  legally  appraised,  the  fact  that  they  are  seized 
for  undervaluation  does  not  deprive  the  consignee  or  owner  of  the 
right  of  reappraisement.  It  is  in  just  such  cases  that  the  right  is 
most  valuable.  In  the  case  of  United  States  v.  Nasser,  heard  before 
Judge  Grossaip  in  1894,  the  appraisement  of  the  goods  had  been  made 
in  the  usual  manner,  but  the  surveyor  of  customs  denied  the  importer 
the  right  to  appeal,  because  the  goods  were  then  under  seizure  for 
violation  of  the  customs  laws,  and  the  court  said  "that  as  the  defend- 
ant had  been  denied  the  full  right  of  appeal  the  lawful  appraisement 
on  which  to  base  the  government's  claim  is  wanting.  *  *  *  " 
Synopsis  of  Decisions,  Treasury  Dept.  (1894)  T.  D.  14,778,  p.  185. 
Where  the  appraisement  is  not  made  in  writing,  and  no  notice  of  it 
is  given  to  the  consignee,  who  is  the  claimant,  the  claimant  being  there- 
by deprived  of  the  right  to  demand  reappraisement,  it  seems  to  us 
that  the  intention  of  the  statutes  would  be  defeated  should  we  hold 
that  such  appraisement  was  valid  and  a  proper  basis  for  the  forfeiture 
and  condemnation  of  the  goods.  We  are  of  opinion  that  the  record 
does  not  show  such  a  compliance  with  the  statutes  and  treasury  regu- 
lations as  to  make  the  appraisement  binding  on,  and  conclusive  against, 
the  claimant,  and  that  the  evidence  offered  to  show  an  appraisement 
should  have  been  excluded  on  the  claimant's  objections,  and  that  there 
was  error  in  directing  a  verdict  for  the  government. 

No  questions  are  raised  by  the  record  making  it  necessary  to  com- 
ment on  the  fact  that  the  case  contained  three  lace  dresses  which  were 
not  listed  on  the  invoice.  Collectors  and  other  officers  of  the  customs 
have  directions  from  the  Treasury  Department  as  to  the  return  to 
make  on  the  invoice  in  such  cases.  It  is  sufficient  to  say  now  that  the 
fact  that  the  dresses  were  not  on  the  invoice  did  not  justify  the  in- 
structions given  the  jury. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial. 


CONNECTICUT  FIRE  INS.  CO.  y.  BUCHANAN. 

NATIONAL  FIRE  INS.  CO.  7.  SAME. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  27,  1005.) 

Nob.  2,193,  2,194. 

INBUBANCE — POLICY — CONDITION     ReIATINO     TO     US«     AND     OCCUPANCT     OP 

BuiLDiNo  Construed. 

One  of  the  policies  in  suit  insured  a  building  as  a  '^normal  school  and 
dwelling/'  and  the  other  insured  It  ^'occupied  and  only  while  occupied 
as  a  normal  school  and  dwelling.**     Both  declared:     "If  the  occupants 
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itaould  be  changed,  except  change  of  occupants  without  Increase  of  hazard, 
or  if  the  nse  be  changed,  *  *  *  it  shall  be  held  to  be  an  election  on 
the  part  of  the  insured  to  cancel  said  policy,  and  the  said  policy  shall 
stand  canceled."  And  also:  'This  entire  policy  «  •  •  shall  be  void 
•  •  •  if  the  building,  •  •  •  whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  unoccupied."  Held,  these  pro- 
visions are  consistent,  certain,  and  unambiguous ;  the  difference  in  the  two 
policies  is  one  of  words,  not  of  meaning  or  legal  effect ;  and  both  plainly 
contemplate  use  and  occupancy  of  the  building  as  a  normal  school  and 
dwelling,  and  make  the  same  a  condition  to  the  acceptance  and  continu- 
ance of  the  risk. 
2.  Same — Evidencb — Breach  of  Condition  Shown. 

At  the  time  of  the  loss  the  building  was  used  for  the  temporary  storage 
of  the  library  and  a  portion  of  the  household  effects  of  a  teacher  formerly 
living  therein.  Its  use  for  school  purposes  had  been  suspended  for  an 
Indefinite  period,  not  In  the  sense  of  an  ordinary  recess  or  vacation,  but 
in  the  sense  of  an  absolute  suspension  of  the  school  by  those  who  had  been 
conducting  it  A  lease  contemplating  the  establishment  of  another  school 
of  the  same  character  had  been  negotiated,  but  the  tenant  had  not  arrived 
or  taken  possession.  No  one  was  living  In  the  building,  and  it  was  not 
the  abode  of  any  one  who  was  only  temporarily  absent  Held^  that  the 
condition  respecting  the  use  and  occupancy  of  the  building  was  broken, 
and  that  there  was  no  liability  under  the  policies  for  the  loss. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28,  Gent  Dig.  Insurance,  If 
751-753.] 

S.  BvinENCE — ^Pabol  Evidence  to  Vabt  Terms  of  Written  Pouot. 

In  the  absence  of  fraud  or  mutual  mistake,  no  representation,  promise, 
or  agreement  made,  or  opinion  expressed,  in  the  previous  parol  negotia- 
tions, as  to  the  terms  or  legal  effect  of  the  resulting  written  contract,  can 
be  permitted  to  prevail,  either  in  law  or  in  equity,  over  the  plain  provisions 
and  proper  interpretation  of  the  contract 

4.  Same^Principle  of  Estoppel  in  Pais  Not  Afplioablb. 

The  theory  that  proof  of  prior  and  contemporaneous  negotiations  and 
representations,  though  not  admissible  to  vary. the  terms  or  legal  effect 
of  the  written  contract,  may  be  received  for  the  purpose  of  raising  an 
estoppel  in  pals,  is  a  mere  evasion  of  the  salutary  rule  which  protects 
written  contracts  from  impeachment  by  loose  collateral  evidence,  and  upon 
principle  and  authority  is  not  tenable. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  *the  United  States  for  the  Southern 
District  of  Iowa. 

These  cases  are  so  nearly  alike  that  they  may  be  considered  together.  In 
separate  actions  at  law  upon  two  policies  of  fire  Insurance,  one  issued  by 
the  National  Fire  Insurance  Company,  of  Hartford,  Conn.,  and  the  other  by 
the  Connecticut  Fire  Insurance  Company,  of  the  same  place,  E.  M.  Buchanan, 
the  Insured,  recovered  verdicts  and  judgments  against  the  insurers.  The  ac- 
tions related  to  the  same  loss  by  fire  and  were  consolidated  for  purposes  of 
trial.  The  policies  covered  the  same  building  at  Humeston,  Iowa,  were  Is- 
sued by  the  same  local  recording  agent,  bore  the  same  date,  April  1,  1903, 
and  were  to  continue  in  force  one  year  from  that  date,  unless  avoided  or 
terminated  as  therein  provided.  The  insurance  stipulated  for  in  one  policy 
was  ''against  all  direct  loss  or  damage  by  fire,  except  as  hereinafter  provided, 
•  •  •  on  the  two  and  three  story  frame  building  .  •  •  •  occupied,  and 
only  while  occupied,  as  a  normal  school  and  dwelling  house,'*  and  that  stipu- 
lated for  in  the  other  policy  was  "against  all  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided,  •  •  •  on  two  and  three  story  frame  nor- 
mal school  and  dwelling  house.**  It  was  further  stipulated  in  both  policies: 
**This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  *  *  *  if  the  building  herein  described, 
whether  intended  for  occupancy  by  owner  or  tenant,  be  or  become  vacant  or 
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unoccupied.  It  Is  understood,  and  the  Insured  by  accepting  this  policy  so 
agrees,  unless  permission  be  indorsed  hereon,  that  *  *  *  if  the  possession 
be  changed,  or  if  the  occupants  should  be  changed,  except  change  of  occupants 
without  increase  of  hazard,  or  if  the  use  be  changed,  •  •  •  then  in  every 
such  case  it  shall  be  held  to  be  an  election  on  the  part  of  the  insured  to  cancel 
said  policy  and  the  said  policy  shall  stand  canceled  from  the  happening  of  any 
one  of  the  foregoing  events,  and  the  insured  shall  be  entitled  to  receive,  on  re- 
turn of  this  policy  to  the  company,  the  unearned  premium  from  date  of  sur- 
render. It  is  understood,  and  the  insured  by  the  acceptance  of  this  policy  so 
agrees,  that  •  •  *  any  change  of  use,  or  any  change  of  occupancy  (except 
change  of  tenants  without  increase  of  hazard),  is  in  each  instance  an  in- 
crease of  hazard  within  the  meaning  of  section  1743,  Code  of  Iowa.  This 
policy  is  made  and  accepted  subject  to  the  foregoing  stipulations  and  condi- 
tions, together  with  such  other  provisions,  agreements,  or  conditions  as  may 
be  indorsed  hereon  or  added  hereto,  and  no  officer,  agent,  or  other  representa- 
tive of  this  company,  except  the  manager  of  this  company  in  Chicago,  shall 
have  power  to  waive,  change,  or  modify  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  this  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  representative,  except  the  manager  of  this  company 
in  Chicago,  shall  have  such  power  or  be  deemed  or  held  to  have  waived, 
changed,  or  modified  such  provision  or  conditions,  and  such  waiver,  if  any, 
8hall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege  nor  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached."  No  indorsement  upon  or  written  ad- 
dition to  either  of  the  policies  was  made,  at  the  time  of  their  issuance  or  after- 
wards, by  either  the  local  recording  agent  or  the  mai)|iger  in  Chicago. 

The  building  was  destroyed  by  fire  May  20,  1903.  The  principal  defense 
interposed  to  the  actions  upon  the  policies  was  that  at  the  time  of  the  fire 
and  for  a  long  time  prior  thereto  the  building  was  not  used  or  occupied  as  a 
normal  school  or  as  a  dwelling,  but  was  vacant  and  unoccupied,  by  reason  of 
which  the  policies  were  inoperative  and  void.  With  their  answers  the  defend- 
ants paid  into  court  and  tendered  to  the  plaintiff  the  amount  of  the  premiums 
paid  on  the  policies,  with  interest  thereon  from  the  date  of  payment  The 
plaintiff  replied,  denying  that  the  building  was  vacant  or  unoccupied,  and 
stating  that  it  had  been  used  for  normal  school  purposes  to  within  six  months 
of  the  fire;  that  at  the  time  the  policies  were  issued  and  thence  to  the  time 
of  the  fire  the  household  furniture  and  library  of  one  Ueskett  was  stored  In 
the  building ;  that  the  recording  agent  who  issued  the  policies  had  at  the  time 
actual  knowledge  of  how,  and  the  extent  to  which,  the  building  was  used  and 
occupied,  and  that  by  reason  thereof  the  defendants  were  estopped  from  Inter- 
jjosing  the  defense  of  vacancy  and  nonoccupancy,  and  had  waived  the  stipula- 
tions in  the  policy  respecting  the  use  and  occupancy  of  the  building.  Another 
matter  alleged  in  an  amendment  to  the  reply — that  these  stipulations  had 
been  orally  waived  by  the  agent  after  the  policies  were  issued — ^need  not  be 
considered,  because  there  was  no  evidence  to  sustain  it 

The  facts  shown  by  the  evidence  were  these:  The  building  was  designed 
and  arranged  for  use  as  a  normal  school  and  dwelling,  and  was  so  used  and 
occupied  for  several  years;  the  school  being  conducted  during  nine  months 
of  each  year,  and  one  of  the  teachers,  with  his  family,  living  in  the  building 
throughout  the  year.  The  use  for  normal  school  purposes  ceased  in  the  sum- 
mer of  1002,  and  had  not  been  resumed  at  the  time  of  the  fire,  May  20,  1903, 
although  a  lease  contemplating  the  resumption  of  that  use  was  negotiated 
three  months  before.  The  tenants  bad  not  arrived  or  taken  possession.  Heskett, 
the  former  resident  teacher,  with  his  family,  moved  out  of  the  building  in  De- 
cember, 1902,  leaving  his  library  and  a  portion  of  their  household  effects,  not 
required  for  living  purposes  in  their  new  abode,  stored  In  some  of  the  rooms. 
Shortly  thereafter  one  Dotson,  with  his  family,  moved  into  two  of  the  liviug 
rooms  and  resided  there  until  about  March  18,  1903,  when  they  went  else- 
where. At  that  time  one  Sires  moved  his  household  effects  into  some  of  the 
rooms,  and  also  put  his  dog  in  the  building.  April  7th,  Sires,  with  his  family, 
set  up  housekeeping  there.    May  4th  they  went  elsewhere  with  their  effects, 


Digitized  by 


Google 


880  141  FEDERAL  REPORTER. 

Including  the  dog.  No  one  was  actually  living  in  the  building,  nor  was  It 
the  home  or  abode  of  any  one  who  was  temporarily  absent,  either  when  the 
policies  were  issued,  April  1st,  or  when  the  fire  occurred,  May  20ttL 

Referring  to  the  extent  to  which  he  exercised  a  supervision  over  his  effects, 
which  remained  stored  in  the  building  until  the  fire,  Heskett  testified :  "I  vis- 
ited the  building  a  part  of  the  time  twice  a  day.  The  visits  were  to  the  part 
designated  as  the  kitchen  on  the  first  floor.  The  period  I  was  there  every  day 
was  two  or  three  months  commencing  from  the  l)^nnlng  of  the  winter  until 
the  1st  of  May,  say  from  the  middle  of  December  to  the  1st  of  May.  When 
I  went  to  the  room  alone,  I  went  for  the  purpose  of  getting  ground  feed  for 
my  cow.  This  was  the  kitchen  on  the  first  fioor.  There  were  stored  in  there 
some  articles  of  kitchen  furniture  and  the  feed  that  I  used  for  my  cow.  That 
was  the  purpose  for  which  I  went  there  every  day.  •  •  •  I  went  to  and 
through  the  rooms  our  goods  were  in  two  or  three  times  a  week.  I  went  there 
for  the  purpose  of  getting  articles  I  wanted  to  use,  and  sometimes  I  went  in 
to  see  that  all  of  the  goods  were  intact"  In  like  manner,  but  referring  only 
to  the  period  intervening  between  March  18th  and  April  7th,  Sires  testified: 
"We  had  a  dog  there  that  remained  in  the  normal  school  building.  I  kept 
It  there  and  fed  it  there.  *  *  *  I  went  back  and  forth  to  the  rooms,  and 
went  into  the  rooms.    Did  not  remain  there  very  long/' 

The  evidence  relating  to  the  negotiations  leading  up  to  the  issuance  of  the 
policies,  and  relating  to  the  knowledge  possessed  by  the  local  recording  agent, 
Oalbreath,  at  that  time,  respecting  the  condition  of  the  building,  was  as  follows : 
Oalbreath  testified:  "When  I  wrote  the  policies  sued  upon  I  knew  the  condi- 
tions and  manner  in  which  the  building  was  occupied  on  the  1st  day  of  April, 
1903.  It  was  occupied  by  Mr.  Heskett  No  one  else  occupied  it  to  my  knowl- 
edge. I  knew  Mr.  Heskett  occupied  it  I  do  not  know  what  Mr.  Heskett 
had  in  the  building,  because  I  never  was  in  the  rooms.  At  the  time  I  wrote 
the  risk  I  did  not  know  of  any  one  occupying  the  building  in  any  manner 
than  in  the  manner  I  stated  it  was  occupied  by  Mr.  Heskett  I  knew  that 
at  the  time  the  policies  were  written  and  delivered.  ♦  •  •  I  did  not  know 
whether  a  tenant  had  moved  In  when  Mr.  Heskett  moved  out,  nor  whether  a 
tenant  had  moved  out  and  another  moved  in  or  not,  when  these  policies  were 
issued.  *  *  *  I  didn't  know  whether  a  family  was  living  in  those  rooms 
or  not  when  I  issued  the  policies.  I  knew  that  Mr.  Heskett  had  moved  out 
Moved  his  family  to  the  hotel.  I  knew  he  was  at  the  hotel.  I  don't  know  the 
Dotsons  that  moved  In  there  after  Mr.  Heskett  moved  out  Didn't  know  that 
Mr.  Dotson  was  in  there  at  all.  Q.  Then  for  aught  you  knew,  or  these  com- 
panies, the  building  was  occupied  by  a  family  when  these  policies  were  issued? 
A.  That  was  my  understanding.  It  was  my  understanding  that  Mr.  Heskett 
remaining  and  keeping  the  building  in  control  was  an  occupancy.  That  is  the 
reason  why —  Q.  You  did  not  know  whether  any  other  family  was  living  In 
there  or  not?  A.  No.  sir.  •  •  •  When  I  issued  the  policies  I  had  a  con- 
versation with  Mr.  Buchanan.  I  went  to  him  about  the  renewal  of  the 
policies.  I  did  not  go  to  Mrs.  Buchanan.  My  conversation  was  with  her  agent 
He  told  me  the  building  was  to  be  occupied  as  a  normal  school  building.  I  think 
he  said  the  man  was  to  be  there  either  in  May  or  June.  Did  not  ask  him 
whether  he  was  going  to  move  there  with  his  family.  All  that  was  said  was 
that  he  had  about  rented  or  had  rented  the  building,  and  the  man  was  going 
to  occupy  it  as  a  normal  school.  There  was  nothing  said  about  the  present 
occupancy  of  the  building.  Not  a  word,  I  think."  C.  E.  Buchanan,  who  was 
the  husband  of  the  plalntllf,  managed  the  property  for  her,  and  obtained  the 
Issuance  of  the  policies,  testified  that  he  told  Oalbreath  "how  the  building  was 
occupied"  and  showed  him  the  lease  before  named,  and  that  in  a  conversation 
occurring  about  a  week  before  the  policies  were  Issued,  and  having  reference 
to  whether  or  not  it  would  be  necessary  to  obtain  a  vacancy  permit  and  to  pay 
extra  insurance,  Oalbreath  said :  "You  don't  have  to.  I  understand  the  occu- 
pancy, and  you  don't  have  to  do  anything  of  the  kind.  The  man  [new  tenant] 
is  coming  here,  and  school  is  going  to  open  right  away,  and  you  don't  have 
to  do  anything  of  the  kind." 

Oalbreath's  duties  as  agent  of  the  defendant  companies,  save  as  his  author- 
ity may  have  been  restricted  by  the  terms  of  the  policies,  were  those  of 
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soliciting  insurance,  writing  and  delivering  policies,  receiring  premiums,  and 
making  the  necessary  endorsements  and  transfers..  There  was  no  evidence 
of  any  act  or  conduct  of  Calbreath,  after  the  policies  were  issued,  upon  which 
a  waiver  of  any  of  their  conditions  could  be  predicated,  even  if  he  was  author- 
ised to  waive  them.  Much  of  the  evidence  here  recited  was  admitted  over  the 
objections  of  the  defendants,  and  their  request  for  a  directed  verdict  in  their  v 
favor,  made  at  the  conclusion  of  the  evidence,  was  denied. 

The  Iowa  Code  of  1897  contains  these  provisions: 

"Sec.  1743.  Any  condition  or  stipulation  in  an  application,  policy  or  con- 
tract of  insurance,  making  a  policy  void  before  the  loss  occurs,  shall  not  pre- 
vent recovery  thereon  by  the  insured,  if  it  shall  be  shown  by  the  plaintiff  that 
the  failure  to  observe  such  provision  or  the  violation  thereof  did  not  Contrib- 
ute to  the  loss:  Provided,  however,  that  any  condition  or  stipulation  refers 
ring  •  •  ♦  to  vacancy  of  the  insured  premises,  •  •  •  or  to  a  change 
in  the  occupancy  or  use  of  the  proper^  insured.  If  such .  •  •  •  change  or 
use  makes  the  risk  more  hazardous,  «  «  •  shall  not  b«  ^  ^  *  affect- 
ed by  this  provision." 

"Sec  1749.  Any  person  who  shall  hereafter  solicit  insurance  or  procure 
application  therefor  shall  be  held  to  be  the  soliciting  agent  of  the  insurance 
company  or  association  issuing  a  policy  on  such  application  or  on  a  renewal 
thereof,  anything  in  the  application,  policy  or  contract  to  the  contrary  not- 
withstanding. 

"Sec.  1750.  *  •  •  Any  officer,  agent  or  representative  of  an  insurance 
company  doing  business  in  this  state  who  may  solicit  insurance,  procure 
applications,  issue  policies,  adjust  losses  or  transact  the  business  generally 
cf  such  companies,  shall  be  held  to  be  the  agent  of  such  insurance  company 
with  authority  to  transact  all  business  within  the  scope  of  his  employment, 
anything-  in  the  application,  policy,  contract,  by-laws  or  articles  of  incorpora- 
tion of  such  company  to  the  contrary  notwithstanding." 

George  H.  Carr,  James  P.  Hewitt,  A.  C.  Parker,  and  Craig  T. 
Wright  for  plaintiffs  in  error. 

Lewis  Miles  and  C.  W.  Steele,  for  defendant  in  error. 

Before  VAN  DEVANTER,  HOOK,  and  ADAMS,  Circuit  Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

One  of  the  polides  insured  the  building  as  a  "normal  school  and 
dwelling,"  and  the  other  insured  it  "occupied  and  only  while  occu- 
pied as  a  normal  school  and  dwelling."     Both  declared: 

"If  the  occupants  should  be  changed,  except  change  of  occupants  without  in- 
crease of  hazard,  or  if  the  use  be  changed,  *  *  *  it  shall  be  held  to  be  an 
election  on  the  part  of  the  insured  to  cannel  said  policy,  and  the  said  policy 
shall  stand  canceled." 

And  also: 

•This  entire  policy  •  •  •  shall  be  void  •  •  •  if  the  building,  •  • 
^  whether  intended  for  occupancy  by  owner  or  tenant,  be  or  become  yacant 
or  unoccupied." 

These  provisions  are  consistent,  certain,  and  unambiguous,  and  coun- 
sel for  the  insured  do  not  even  suggest  that  they  are  otherwise.  The 
difference  in  the  two  policies  is  one  of  words  only,  not  of  meaning  or 
legal  effect.  Both  plainly  contemplate  use  and  occupancy  of  the 
building  as  a  normal  school  and  dwelling,  and  make  the  same  a  condi- 
tion to  the  acceptance  and  continuance  of  the  risk.  Words  could 
hardly  have  been  chosen  to  better  or  more  certainly  express  the  pur- 
pose of  the  parties  to  exclude  liability  on  the  part  of  the  insurers  for 
141 F.- 
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any  loss  occurring  when  the  building  was  without  the  care,  super- 
vision, and  protection  involved  in  such  use  and  occupancy.  The  only 
use  made  of  the  building  at  the  time  of  the  fire  was  as  a  place  for 
the  temporary  storage  of  the  library  and  a  portion  of  the  household 
effects  of  a  teacher  formerly  living  therein.  Its  use  for  normal  school 
purposes  had  ceased,  not  in  the  sense  of  a  temporary  suspension  of 
school  work  during  an  ordinary  recess  or  customary  vacation,  but  in 
the  sense  of  an  absolute  suspension  of  the  school  by  those  who  had 
been  conducting  it.  A  lease  contemplating  the  establishment  of  another 
school  of  the  same  character  had  been  negotiated,  but  the  tenant  had 
not  arrived  or  taken  possession.  No  one  was  actually  living  in  the 
building,  and  it  was  not  the  home  or  abode  of  any  one  who  was  only 
temporarily  absent.  Occasional  visits  were  made  to  the  building  by 
the  former  resident  teacher,  in  connection  with  his  library  and  eflfects, 
which  were  temporarily  stored  therein;  but  he  and  his  family  were 
living  elsewhere.  In  these  circumstances  the  building  was  unques- 
tionably without  the  care,  supervision,  and  protection  necessarily  in- 
cident to  its  use  and  occupancy  as  a  normal  school  and  dwelling, 
and  was  vacant  and  unoccupied  within  the  meaning  of  the 
policies.  Limburg  v.  German  Fire  Ins.  Co.,  90  Iowa,  709,  67  N.  W. 
626,  23  L.  R.  A.  99,  48  Am.  St.  Rep.  468 ;  Feshe  v.  Council  BluflFs 
Ins.  Co.,  74  Iowa,  676,  39  N.  W.  87;  Ashworth  v.  Builders'  Mutual  Fire 
Ins.  Co.,  112  Mass.  422,  17  Am.  Rep.  117;  Corrigan  v.  Connectiait 
Fire  Ins.  Co.,  122  Mass.  298 ;  Herrman  v.  Adriatic  Fire  Ins.  Co.,  85 
N.  Y.  162,  39  Am.  Rep.  644 ;  Halpin  v.  Phoenix  Ins.  Co.,  118  N.  Y. 
165,  174,  23  N.  E.  482;  Halpin  v.  .Etna  Fire  Ins.  Co.,  120  N.  Y. 
70,  23  N.  E.  988 ;  Cook  v.  Continental  Ins.  Co.,  70  Mo.  610,  35  Am. 
Rep.  438;  American  Ins.  Co.  v.  Padfield,  78  III.  167;  Bennett  v.  Agri- 
cultural Ins.  Co.,  50  Conn.  420 ;  Moore  v.  Phoenix  Ins.  Co.  (N.  H.) 
6  Atl.  27,  10  Am.  St.  Rep.  384;  Continental  Ins.  Co.  v.  Kyle  (Ind.) 
24  N.  E.  727,  9  L.  R.  A.  81,  19  Am.  St.  Rep.  77;  Watertown  Fire 
Ins.  Co.  V.  Cherry  ( Va.)  3  S.  E.  876 ;  Weidert  v.  State  Ins.  Co.  (Ore.) 
24  Pac.  242,  249,  20  Am.  St.  Rep.  809. 

Counsel  for  the  insured  neither  concede  nor  controvert  the  con- 
clusion last  stated,  but  make  this  contention:  The  condition  of  the 
building  when  the  fire  occurred  was  the  same  as  when  the  policies 
were  issued.  The  recording  agent  issued  the  policies  with  full  knowl- 
edge of  that  condition,  and  his  knowledge  was  the  knowledge  of  the 
insurers.  "Oral  testimony  is  competent  to  show  the  knowledge  of 
the  agent.  *  *  *  Certainly  if  the  plaintiff  in  error  knew  the 
condition  of  the  property  as  to  occupancy  at  the  time  the  policy  sued 
on  herein  was  issued,  it  is  estopped  from  setting  up  said  condition 
as  a  defense  in  this  suit.  If  the  property  was  not  occupied,  and  the 
plaintiff  in  error  knew  that  fact  at  the  time  the  policy  was  issued, 
then  it  appears  to  us  that  the  law  is  well  settled  that  the  plaintiff  in 
error  waived  any  condition  in  the  policy  as  to  the  matter  of  occupancy." 
In  the  view  which  must  be  taken  of  the  attempt  to  thus  vary  and 
contradict  the  terms  of  the  written  policies,  it  will  not  be  necessary 
to  consider  some  of  the  matters  discussed  in  the  briefs,  viz. :  Whether 
the  condition  of  the  building  when  the  fire  occtu-red  was  the  same  as 
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when  the  policies  were  issued;  whether  Sires'  intervening  occupancy 
of  a  portion  of  the  building  as  a  dwelling  terminated  the  claimed 
waiver  and  avoids  an  estoppel;  and  whether  the  statutes  of  Iowa 
(Code  1897,  §§  1749,  1760)  are  valid  and  have  the  effect  of  prevent- 
ing any  limitation  upon  the  authority  of  insurance  agents  within  that 
state. 

The  question  for  decision  is  this:  When  the  parties  to  written 
policies  of  insurance  have  in  plain  and  unambiguous  terms  declared 
it  to  be  their  intention  that  the  insurance  shall  cover  a  described 
building  while  it  is  used  and  occupied  as  a  normal  school  and  dwelling, 
and  shall  be  inoperative  if  and  when  the  building  is  not  so  used 
or  occupied,  may  it  be  shown  by  oral  testimony — there  being  no  charge 
of  fraud  or  mutual  mistake  in  reducing  the  agreement  to  writing, 
and  the  actions  upon  the  policies  being  at  law — that  it  was  in  fact  the 
intention  of  the  parties  that  the  insurance  should  cover  the  building 
when  not  so  used  or  occupied,  but  clearly  vacant  and  unoccupied 
within  the  meaning  of  the  policies?  Although  the  question  is  dis- 
cussed by  counsel  for  the  insured  as  if  it  were  one  of  waiver  or  es- 
toppel, its  real  character  cannot  be  obscured  or  disguised.  Stated 
in  its  simplest  form,  the  question  is  whether  or  not,  in  actions  at  law 
upon  written  policies  of  insurance,  oral  testimony  of  the  conditions 
existing  when  the  policies  were  issued  and  of  the  contemporaneous 
and  prior  negotiations  of  the  parties  may  be  availed  of  to  enable 
the  insured  to  recover  for  a  loss  which  the  policies  in  plain  and  unam- 
biguous terms  declare  shall  give  no  right  of  recovery?  Upon  prin- 
ciple and  upon  the  authority  of  controlling  decisions  of  the  Supreme 
Court  of  the  United  States  the  question  must  be  answered  in  the  nega- 
tive. But  in  deference  to  the  ruling  to  the  contrary  by  the  learned 
judge  who  presided  at  the  trial  a  somewhat  extended  reference  will 
be  made  to  the  authorities  deemed  applicable. 

As  much  is  said  in  the  briefs  respecting  the  statutes  of  Iowa,  set 
forth  in  the  foregoing  statement  (Code  1897,  §§1749,  1750),  and 
the  decision  of  the  Supreme  Court  of  the  state  in  Liquid  Carbonic 
Acid  Mfg.  Co.  V.  Phoenix  Ins.  Co.,  101  N.  W.  749,  holding  that 
these  statutes  were  enacted  "for  the  express  purpose  of  prohibiting 
the  limitation  of  the  agent's  power  by  provisions  in  the  contract," 
it  will  be  assumed,  without  considering  the  validity  or  effect  of  the 
statutes,  that  the  recording  agent  had  full  authority  to  represent  the 
insurers  and  that  the  provisions  in  the  policies  designed  to  limit  his 
authority  are  inoperative.  In  this  connection,  however,  it  should 
be  observed  that  no  question  6t  the  admissibility  of  oral  testimony 
of  the  conditions  existing  when  the  policy  was  issued  or  of  con- 
temporaneous or  prior  negotiations  was  presented  in  Liquid  Car- 
bonic Acid  Mfg.  Co.  V.  Phoenix  Ins.  Co.,  but  only  the  question  whether 
subsequently  to  the  issuance  of  the  policy  the  agent  could  orally 
waive  its  conditions,  notwithstanding  the  limitations  attempted  to 
be  placed  upon  his  authority.  The  conclusion  was  that  these  limita- 
tions were  in  conflict  with  the  statutes  and  inoperative,  and  that  he 
could  orally  waive  conditions  of  the  policy  subsequently  to  its  issu- 
ance, a  question  entirely  apart  from  the  present  discussion* 
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The  rule  inhibiting  resort  to  parol  evidence  of  contemporaneous 
or  prior  conditions  or  negotiations  to  supersede,  contradict,  or  vary 
valid  written  contracts  is  stated  in  Starkie  on  Evidence  (10th  Ant 
Ed.)  647,  in  this  manner: 

''It  is  likewise  a  general  and  most  inflexible  mle  tliat  wherever  written  in- 
struments are  appointed,  either  by  the  requirement  of  law  or  by  the  com- 
pact of  parties,  to  be  the  repositories  and  memorials  of  truth,  any  other  erl- 
dence  is  excluded  from  being  used,  either  as  a  substitute  for  such  instrnmenti 
or  to  contradict  or  alter  them.  This  is  a  matter  both  of  principle  and  policy— 
of  principle,  because  such  instruments  are  in  their  own  nature  and  origin  en- 
titled to  a  much  higher  degree  of  credit  than  parol  evidence ;  of  policy,  because 
it  would  be  attended  with  great  mischief  if  those  instruments  upon  which 
men's  rights  depended  were  liable  to  be  impeached  by  loose  collateral  evi- 
dence." 

This  rule  is  fully  recognized  by  the  decisions  of  the  Supreme  Q)urt 
of  the  state  in  which  this  controversy  arose.  Fawkner  v.  Lew  Smith 
Wall  Paper  Co.,  88  Iowa,  169,  55  N.  W.  200,  46  Am.  St  Rep.  230; 
Congower  v.  Equitable  Mutual  Life  and  Endowment  Ass'n,  94  Iowa, 
499,  505,  63  N.  W.  192.  It  is  also  well  stated,  and  sustained  by  the 
citation  of  many  cases,  in  17  Cyc  667-571,  696,  606,  662. 

In  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19,  36, 
54  Am.  Dec.  309,  where  the  rule  was  applied  in  an  action  upon  a 
policy  of  fire  insurance,  it  was  said : 

''If  we  have  the  precise  contract  which  the  parties  chose  to  make  for  tliem- 
selves,  and  there  be  no  imperfection  or  ambiguity  in  the  language  used  to 
express  the  meaning  of  the  parties,  clearly  we  have  no  right  to  depart  from 
the  language,  and  travel  out  of  the  contract,  to  see  if  the  parties  did  not 
after  all,  mean  something  different  from  wha't  is  written.  Why,  we  ask,  resort 
to  inferior  and  secondary  evidence,  such  as  Inferences  from  supposed  usases 
or  circumstances,  or  the  knowledge  or  the  talk  of  the  parties,  at  the  time  of 
entering  into  the  contract?  •  •  •  The  rule  is  well  established  that  when 
the  parties  have  deliberately  put  their  engagements  into  writing  in  such  terms 
as  import  a  legal  obligation,  without  any  uncertainty  as  to  the  object  or  extent 
of  such  engagement,  it  is  conclusively  presumed  that  the  whole  engagement  of 
the  parties  and  the  extent  and  manner  of  their  undertaking  was  reduced  to 
writing.  After  this,  to  permit  oral  testimony  of  prior  or  contemporaneous 
conversation,  or  circumstances,  or  usages,  etc,  in  order  to  learn  what  was  in- 
tended or  to  contradict  what  is  written,  would  be  dangerous  and  unjust  in  the 
extreme." 

Batchelder  v.  Queen  Ins.  Co.,  135  Mass.  449,  was  an  action  upon  a 
policy  of  fire  insurance  conditioned  to  be  void  if  there  was  other 
insurance.  To  avoid  the  defense  that  there  was  other  insurance  when 
the  policy  was  issued,  the  insured  sought  to  show  that  the  insurer 
had  full  knowledge  thereof  at  the  time,  and  claimed  that  the  issu- 
ance of  the  policy  with  such  knowledge  was  a  waiver  of  the  condi- 
tion. Mr.  Justice  Holmes,  then  a  member  of  the  Supreme  Judicial 
Court  of  Massachusetts,  delivered  the  opinion  of  the  court,  saying: 

^'A  breach  of  condition,  happening  after  a  policy  is  issued,  may  be  waived, 
no  doubt;  but  when  the  breach  exists  at  the  moment  when,  if  ever,  the  con- 
tract  comes  into  existence,  it  must  be  waived  at  that  moment,  if  ever,  and  at 
that  very  instant  the  writing  purports  to  establish  and  insist  upon  the  ooa- 
dition.  We  must  follow  the  decisions  that  parol  evidence  of  such  a  waivw 
as  is  relied  on  in  this  case  would  contradict  tha  written  instruoMat  upon 
wliich  the  suit  la  brought" 
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In  Atherton  v.  Brown,  14  Mass.  162,  it  was  held  that  the  words 
in  a  policy  "on  board  Spanish  brig  New  Constitution"  amounted  to 
a  warranty  that  the  vessel  was  Spanish,  and  that  it  was  not  com- 
petent for  the  insured  to  show  by  parol,  in  avoidance  of  a  breach  of 
the  warranty,  that  the  insurer  knew  the  true  character  of  the  vessel 
at  the  time  of  issuing  the  policy. 

Jennings  v.  Chenango  County  Mutual  Ins.  Co.,  2  Denio,  76,  was 
assumpsit  on  a  policy  of  fire  insurance.  There  was  a  breach  of  the 
conditions  of  the  policy  respecting  the  occupancy  and  location  of  the 
insured  building,  and  it  was  held  the  effect  of  the  breach  could  not 
be  avoided  by  parol  evidence  that  the  insurer  was  informed  of  and 
assented  to  the  true  occupancy  and  location  of  the  building  before 
.the  policy  was  issued. 

In  Higginson  v.  Dall,  13  Mass.  96,  an  underwriter  sought  to  pre- 
vent a  recovery  by  parol  proof  of  a  prior  understanding  that  the  policy 
should  be  conditional,  when  by  its  terms  it  was  absolute.  It  was  held 
this  could  not  be  done.  Chief  Justice  Parker  observing: 

"Tbe  policy  itself  is  considered  to  be  the  contract  between  the  parties;  and 
wheneTer  proposals  are  made,  or  conTersations  bad,  between  tbe  parties,  prior 
to  tbe  subscription,  tbey  are  to  be  considered  as  waived,  if  not  inserted  in  tbe 
policy,  or  contained  in  a  memorandum  annexed  to  it" 

New  York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1,  is  a  case  wherein 
it  was  sought  to  explain  by  proof  of  the  prior  negotiations  that  a  pro- 
vision in  a  policy  relating  to  prior  insurance  was  intended  to  include 
subsequent  insurance  as  well.  Judge  Kent,  afterwards  Chancellor, 
disposed  of  the  matter  in  this  manner : 

"I  know  no  mle  better  establlsbed  than  that  parol  evidence  sball  not  b« 
admitted  to  disannul  or  substantially  vary  or  extend  a  written  agreement 
The  admission  of  such  testimony  woifld  be  miBcbievons  and  inconvenient 
Parol  evidence  is  to  be  received  in  the  case  of  an  ambiguitas  latens  to  ascer- 
tain the  identity  of  a  person  or  thing;  but  before  the  parol  evidence  is  to  be 
received  in  such  case  the  latent  ambiguity  must  be  made  out  and  shown  to  the 
court  In  the  present  instance,  there  is  no  ambiguity.  The  language  of  the 
contract  throughout  is  consistent  and  explicit  The  general  rule  of  law  has 
been  particularly  and  emphatically  applied  to  policies.  Sklnn.  54.  And,  ex- 
cept in  the  special  instance  of  explanations  resulting  from  the  usage  of  trade, 
they  have  never  been  allowed  to  be  contradicted  by  parol  agreements.  With- 
out therefore,  giving  any  opinion,  what  would  be  the  effect  of  the  parol  proof, 
if  admissible,  we  think  it  was  inadmissible." 

Dewees  v.  Mfinhattan  Ins.  Co.,  36  N.  J.  Law,  366,  is  especially  in 
point  and  is  worthy  of  particular  attention,  as  in  Northern  Assur- 
ance Co.  V.  Grand  View  Building  Association,  infra,  the  Supreme 
Court  of  the  United  States  referred  to  the  opinion  and  quoted  there- 
from at  length,  saying : 

*'It  contains,  as  we  think,  an  able  and  sound  statement  of  the  law  on  this 
important  subject" 

The  action  was  assumpsit  on  an  insurance  on  a  building  "occupied 
by  the  assured  for  country  store"  and  on  his  stock  of  merchandise 
therein.  One  of  the  stipulations  of  the  policy  declared  that  it  should 
be  of  no  effect  if  the  building  should  be  subjected  to  more  hazardous 
uses,  one  of  which  was  that  of  keeping  a  private  stable.  It  appeared 
on  the  trial  that  at  the  date  of  the  policy  and  at  the  date  of  the  fire  a 
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portion  of  the  building  was  applied  to  the  excepted  use,  and  that  the 
agent  of  the  insurer  knew  of  this  use  when  the  policy  was  issued.  In 
the  course  of  delivering  the  opinion  it  was  said  by  Chief  Justice 
Beasley : 

^The  contract  between  these  litigants,  on  the  point  which  I  shall  discuss.  Is 
clear  and  unambiguous.  The  defendants  agreed  to  Insure  a  building  occupied 
as  a  country  store,  and  the  stock  of  goods,  consisting  of  the  usual  variety 
of  a  country  store.  This,  by  the  plain  meaning  of  the  terms  employed,  is  a 
warranty  on  the  part  of  the  insured  that  the  building  was  used,  at  the  date  of 
the  agreement,  for  the  purpose  specified.  It  was  a  representation  on  the  face 
of  the  policy  touching  the  premises  in  question  and  which  affected  the  risk; 
and  such  a  representation,  according  to  all  the  authorities,  amounts  to  a  war- 
ranty. *  ^  *  It  can  be  intended  for  no  other  purpose  than  to  characterize 
the  use  of  the  building  at  the  date  of  the  Insurance ;  for,  unless  this  be  done, 
there  can  be  no  restriction  on  the  use  of  the  property  by  the  insured  during 
the  running  of  the  risk.  Unless  this  description  has  the  force  thus  attributed 
to  it,  the  premises  could  have  been  used  for  any  of  the  most  hazardous  pur- 
poses. A  building  described  in  a  policy  as  a  'dwelling  house'  could,  except 
for  the  rule  above  stated,  be  converted  into  a  mill  or  a  factory.  I  think  it 
is  incontestably  clear  that  the  description  of  the  use  of  the  premises  in  this 
case  was  meant  to  define  the  character  of  the  risk  to  be  assumed  by  the  de- 
fendants. *  •  *  The  contract  of  these  parties,  as  it  has  been  committed 
to  writing,  is  that,  if  the  plaintiff  shall  keep  a  stable  on  the  premises  insured, 
for  the  time  being  the  policy  shall  be  vacated.  But  it  is  said  the  agent  of 
the  defendants  who  procured  this  contract  was  aware  that  the  real  contract 
designed  to  be  made  was  that  the  plaintiff  might  apply  the  premises  to  this 
use.  This  knowledge  of  the  agent  of  the  defendants,  and  which,  it  is  con- 
(*eded,  will  bind  the  defendants,  is  to  have  the  effect  to  vary  the  obligations  of 
the  written  contract    Upon  what  principle  is  this  to  be  done?" 

The  want  of  power  in  a  court  of  law  to  reform  the  policy  on  the 
ground  of  mutual  mistake,  if  there  were  such,  was  adverted  to,  and 
the  opinion  proceeded: 

"Nor  do  I  think,  if  this  court  should  sustain  the  present  action,  that  it 
could  be  practicable  to  preserve  In  any  useful  form  the  great  primary  rule 
that  written  instruments  are  not  to  be  varied  or  contradicted  by  parol  evi- 
dence. The  knowledge  of  the  agent,  in  the  present  transaction.  Is  important 
only  as  showing  what  the  tacit  understanding  of  the  contracting  parties  was. 
Suppose,  Instead  of  proof  of  such  tacit  understanding,  the  plaintiff  had  offered 
to  make  a  stronger  case,  by  showing  that  the  agent  expressly  agreed  that  the 
building  might  be  used,  not  as  a  country  store,  as  the  policy  stated,  but  also 
as  a  stable,  and  that  the  restraining  stipulation  did  not  apply  to  the  extent 
expressed;  can  any  one  doubt  that,  according  to  the  practice  and  decisions  in 
this  state,  such  proofs  should  have  been  rejected?  A  rule  of  law  admitting  such 
evidence  would  be  a  repeal  of  the  principle  giving  a  controlling  efficacy  to 
written  agreements.  The  memory  and  understanding  of  those  present  at  the 
formation  of  the  contract  would  be  quite  as  potent  as  the  written  instrument" 

Referring  to  a  case  which  was  claimed  to  establish  the  doctrine 
that  parol  evidence  of  dontemporaneous  and  prior  negotiations,  while 
not  admissible  for  the  purpose  of  altering  or  contradicting  a  written 
contract,  was  admissible  to  establish  an  estoppel  in  pais,  it  was  fur- 
ther said: 

"I  think  there  Is  no  doubt  that  this  application  of  the  doctrine  of  estoppel 
to  written  contracts  is  an  entire  novelty.  In  the  long  line  of  innumerable 
cases  which  have  proceeded  and  been  decided  on  the  ground  that  parol  evidence 
is  not  ad/nissible  as  against  a  written  instrument,  no  judge  or  counsel  has 
ever  intimated,  as  it  Is  believed,  that  the  same  result  could  be  substantially 
attained  by  a  resort  to  this  circuity.    It  Is  true  that,  If  there  be  a  substantial 
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ground  In  legal  principle  for  its  introduction,  the  fact  that  it  is  new  will  not 
debar  from  its  adoption;  but  I  have  not  been  able  to  perceive  the  existence 
of  such  substantial  ground.  In  my  apprehension,  the  doctrine  can  be  made  to 
appear  plausible  only  by  closing  the  eyes  to  the  reason  of  the  rule  which  re- 
jects, In  the  presence  of  written  contracts,  evidence  by  parol.  That  reason  is 
that  the  common  good  requires  that  it  shall  be  conclusively  presumed  in  an 
action  at  law,  in  the  absence  of  deceit,  that  the  parties  have  committed  their 
real  understanding  to  writing.  Hence  it  necessarily  follows  that  all  evidence 
merely  oral  Is  rejected  whose  effect  is  to  vary  or  contradict  such  expressed 
understanding.  Such  rejection  arises  from  the  consideration  that  oral  testi-' 
mony  Is  unreliable  in  comparison  with  that  which  is  written.  It  is  idle  to  say 
that  the  estoppel.  If  permitted  to  operate,  will  prevent  a  fraud  or  Inequitable 
result.  Most  parol  evidence  contradictory  of  a  written  instrument  has  the 
same  tendency ;  but  such  evidence  is  rejected,  not  because,  if  true,  it  ought  not 
to  be  received,  but  because  the  written  instrument  Is  the  safer  criterion  of  what 
was  the  real  intention  of  the  contracting  parties.  In  the  case  now  criticised, 
the  pnrty  insured  stipulated  against  the  existence  of  buildings  within  a 
definite  number  of  feet  from  the  insured  property.  By  the  admission  of  parol 
testimony  this  stipulation  was  restricted  and  limited  in  its  effect.  This  result, 
no  doubt,  was  strictly  Just,  if  we  assume  that  the  parol  evidence  was  true; 
but,  standing  opposed  to  the  written  evidence,  the  law  presumed  the  reverse. 
The  alternative  is  unavoidable.  It  is  a  V:hoice  between  that  which  is  written 
and  that  which  Is  unwritten.  In  the  case  cited  the  effect  of  the  rule  adopted 
by  the  court  was  to  give  a  different  effect  to  the  written  terms  from  that  which 
they  intrinsically  possessed — a  result  induced  by  the  admission  of  oral  evi- 
dence. This,  I  cannot  but  think,  was  a  palpable  alteration  of  the  agreement 
of  the  parties.  The  mistake  of  the  court  appears  to  have  been  in  regarding 
simply  the  legal  effect  of  the  facts  which  were  proved  by  parol.  Receiving 
that  testimony  into  the  case,  a  clear  estoppel  was  made  out;  but  the  error 
consisted  in  the  circumstance  that  such  oral  evidence  was,  on  rules  well  set- 
tled, inadmissible.  The  question  presented  was  purely  one  as  to  a  rule  of 
evidence,  but  it  was  treated  as  a  problem  relating  to  the  application  of  general 
legal  principles  to  an  additional  state  of  facts.  The  case  was  not  decided  by 
a  unanimous  court  Three  Judges  dissented,  and,  in  my  Judgment,  that  dis- 
sent was  based  on  satisfactory  grounds.  But  it  has  been  already  observed 
that  even  if  the  doctrine  of  this  adjudication  should  be  received  by  this  court 
such  result  could  have  no  effect  on  our  decision  of  the  present  case.  The 
reason  Is  that  the  facts  now  before  us  do  not  present  the  elements  of  an  es- 
toppel. Such  a  defense  rests  on  a  misconception  as  to  a  state  of  facts,  in- 
duced by  the  party  against  whom  it  is  set  up.  The  person  who*  seeks  to  take 
advantage  of  it  must  have  been  misled  by  the  words  or  conduct  of  another. 
Now,  in  the  present  case,  the  agent  did  not  make  any  statement  nor  did  he 
do  anything,  which  led  the  plaintiff  to  alter  his  condition.  The  most  that 
can  be  laid  to  his  charge  Is  that  from  carelessness,  he  omitted  properly  to  de- 
scribe the  use  of  the  premises  insured.  But  this  was  not  a  misstatement  of 
a  fact  on  which  the  plaintiff  acted,  because  the  plaintiff  was  aware  of  the 
circumstances  that  the  building  was  put  to  another  use.  The  alleged  error 
in  the  description  Is  plain  on  the  face  of  the  policy,  and  the  law  incontestabiy 
charges  the  defendant  with  knowledge  of  the  meaning  and  legal  effect  of  his 
own  written  contract  Certainly  the  entire  state  of  things  was  as  well  known 
to  the  plaintiff  as  it  was  to  the  agent  of  the  defendants.  To  found  an  estoppel 
on  the  Ignorance  of  the  plaintiff  of  the  plainly  expressed  meaning  of  his  own 
contract  would  be  absurd." 

Another  case  which  was  extensively  and  approvingly  quoted  from 
in  Northern  Assurance  Co.  v.  Grand  View  Building  Association,  infra, 
is  Franklin  Ins.  Co.  v.  Martin,  40  N.  J.  Law,  568,  29  Am.  Rep.  271. 
The  facts,  so  far  as  material  to  the  present  discussion,  were  these: 
The  policy  sued  upon  described  the  building  insured  as  "occupied 
as  a  dwelling  and  boarding  house."  In  fact  it  was  also  occupied  as  a 
country  tavern,  and  one  of  the  rooms  was  maintained  as  a  billiard 
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room.  This  continued  to  be  the  condition  at  the  time  of  the  fire. 
The  policy  showed  that  taverns  and  billiard  rooms  were  classified 
as  extrahazardous  risks.  The  trial  court,  having  admitted  evidence 
that  the  agent  of  the  insurer  inspected  the  building  before  issuing 
the  policy  and  knew  the  manner  in  which  it  was  used,  left  the  ques- 
tion to  the  jury  whether  the  parties  did  not  intentionally  use  the 
term  "boarding  house"  to  describe  the  very  thing  that  was  insured. 
The  opinion  declares  diat  the  words  "occupied  as  a  dwelling  and  board- 
ing house"  defined  the  character  of  the  risk  asstuned,  and  constituted  a 
warranty  that  the  building  was  at  the  time  used  for  that  purpose, 
and  also  holds : 

"It  is  manifest  that  the  theory  tbat  snch  parol  evidence,  though  It  may 
not  be  competent  to  change  the  written  contract,  may  be  recelTed  for  the  pur- 
pose  of  raising  an  estoppel  in  pais,  ii  a  mere  evasion  of  the  rule  excluding 
parol  testimony  when  offered  to  alter  a  written  contract    A  party  suing  on  a 
contract  in  an  action  at  law  must  be  conclusively  presumed  to  be  aware  of 
what  the  contract  contains,  and  the  legal  effect  of  his  agreement  is  that  its 
terms  shall  be  complied  with.     Extrinsic  evidence  of  the  kind  under  consid- 
eration must  entirely  fail  in  its  object,  unless  its  purpose  be  to  show  that 
the  contract  expressed  in  the  written  policy  was  not,  in  reality,  the  contract 
as  made.    A  defendant  cannot  be  estopped  from  making  the  defense  that  the 
contract  sued  on  is  not  his  contract,  or  that  his  adversary  has  himself  violated 
it  in  those  particulars  which  are  made  conditions  to  his  rights  under  it,  on 
the  ground  of  negotiations  and  transactions  occurring  at  the  time  the  con- 
tract was  entered  into,  unless  the  plaintiff  is  permitted  to  show,  from  such 
sources,  that  the  contract  as  put  in  writing  does  not  truly  express  the  intention 
of  the  parties.    The  difficulty  lies  at  the  very  threshold.    An  estoppel  cannot 
arise  except  upon  proof  of  a  contract  different  from  that  contained  in  the 
written  policy,  and  an  inflexible  rule  of  evidence  forbids  the  introduction  of 
such  proof  by  parol  testimony,  when  offered  to  vary  or  affect  the  terms  of 
the  written  instrument    •    •    *    The  cases  usually  cited  for  the  proposlton 
tbat  a  contract  of  insurance  is  excepted  out  of  the  class  of  written  contracts 
with  respect  to  the  admissibility  of  parol  evidence  to  vary  or  control  the 
written  contract  will  be  found  on  examination  to  be  to  a  large  extent  those  in 
which  the  proof  has  been  received  with  a  view  to  the  reformation  of  the 
policy  in  equity,  or  to  meet  the  defense  that  the  contract  was  Induced  by  false 
or  fraudulent  representations  not  embodied  in  the  contract,  or  are  the  de- 
cisions of  courts  in  which  the  legal  and  equitable  jurisdictions  are  so  blended 
that  the  functions  of  a  court  of  equity  have  been  transferred  to  the  jury  box. 
•    •    ♦    How  the  contract  was  effected,  whether  directly  with  the  insurer  or 
by  the  intervention  of  agents,  is  of  no  consequence.    The  question  of  the  ad- 
missibility of  the  testimony  does  not  relate  to  the  method  by  which  the  con- 
tract was  made.    It  concerns  the  rule  of  evidence  by  which  the  contract  how- 
ever made,  shall  be  Interpreted.    Upon  principle,  it  is  impossible  to  perceive 
on  what  ground  such  testimony  shall  be  received.    A  policy  of  insurance  is 
a  contract  In  writing  of  such  a  nature  as  to  be  within  the  general  rule  of  law 
that  a  contract  in  writing  cannot  be  varied  or  altered  by  parol  testim<»y.    If 
It  be  ambiguous  In  Its  terms,  parol  evidence  such  as  would  be  competent  to  re- 
move an  ambiguity  In  other  written  contracts  may  be  resorted  to  for  the  pur- 
pose of  explaining  Its  meaning.    If  It  incorrectly  or  imperfectly  expresses  ttie 
actual  agreement  of  the  parties,  it  may  be  reformed  in  equity.    If  strict  com- 
pliance with  the  conditions  of  Insurance,  with  respect  to  matters  to  be  done  by 
the  Insured  after  the  contract  has  been  concluded,  has  been  waived,  sncb 
waiver  may,  In  general,  be  shown  by  extrinsic  evidence,  by  parol.    Further 
than  this  It  Is  not  safe  for  a  court  of  law  to  go.    To  except  policies  of  insnr- 
ance  out  of  the  class  of  contracts  to  which  they  belong,  and  deny  tiiem  the 
protection  of  the  rule  of  law  that  a  contract  which  Is  put  in  writing  shall 
not  be  altered  or  varied  by  parol  evidence  of  the  contract  the  parties  Intended 
to  make,  as  distinguished  from  what  appears  by  the  written  contract  to  be 
that  which  they  have  in  fact  made,  is  a  violation  of  principle  that  will  open 


Digitized  by 


Google 


CONNSOnCUT  XIBB  INS.  GO.  Y.  BUOHANAK.  88& 

tbe  door  to  the  grossest  of  frauds.  *  *  ^  A  court  of  law  can  do  notbinr 
but  enforce  tbe  contract  as  tbe  parties  have  made  It  The  legal  rule  that 
in  courts  of  law  the  written  contract  shall  be  regarded  as  the  sole  repository 
of  the  intentions  of  the  parties,  and  that  its  terms  cannot  be  changed  by  parol 
testimony,  Is  of  the  utmost  importance  in  the  trial  of  jury  cases,  and  can 
never  be  departed  from  without  the  risk  of  disastrous  consequences  to  the 
rights  of  parties.  In  the  present  case  the  property  insured  was  described  in 
the  policy  as  a  dwelling  and  boarding  house.  There  was  no  ambiguity  in  the 
terms  used  that  justified  resort  to  extrinsic  evidence  to  explain  the  meaning 
of  the  contract  The  effect  given  to  the  testimony  on  this  subject  by  the 
charge  of  the  court  was  to  change  the  terms  of  the  contract  and  reform  it,  and 
make  anocher  and  a  difTerent  contract  In  this  there  was  MTor,  for  which  the 
Judgment  should  be  reversed." 

It  should  be  observed  that  in  none  of  the  cases  to  which  reference 
has  been  made  was  the  decision  made  to  turn  upon  any  limitation  upon 
the  authority  .of  the  agent,  or  otherwise  than  upon  the  application 
of  the  salutary  rule  which  prevents  the  subordination  of  unambigu- 
ous written  contracts  to  parol  proof  of  contemporaneous  and  prior 
conditions  and  negotiations.  That  the  rule  announced  and  applied  in 
these  cases  has  been  treated  by  the  Supreme  Court  of  the  United 
States  as  fundamental  and  invariable  is  attested  by  repeated  decisions 
of  that  court,  among  which  may  be  mentioned  The  Delaware,  14  Wall. 
679,  20  L.  Ed.  779 ;  Insurance  Co.  v.  Lyman,  15  Wall.  664,  21  L.  Ed. 
246;  Hearne  v.  Marine  Ins.  Co.,  20  Wall.  488,  22  L.  Ed.  395: 
Brawley  y.  United  States,  96  U.  S.  168,  173,  24  L.  Ed.  622 ;  Insurance 
Co.  V.  Mowrv,  96  U.  S.  544,  24  L.  Ed.  674 ;  Thompson  v.  Insurance 
Co.,  104  U.  S.  262,  26  L.  Ed.  765 ;  Simpson  v.  United  States,  172 
U.  S.  372,  379-381,  19  Sup.  Ct.  222,  43  L.  Ed.  482;  Northern  Assur- 
ance Co.  V.  Grand  View  Building  Association,  183  U.  S.  308,  22  Sup. 
Ct.  133,  46  L.  Ed.  213. 

In  the  case  of  The  Delaware  it  was  held  it  could  not  be  shown  in 
avoidance  of  a  liability  on  a  maritime  bill  of  lading,  the  legal  import 
of  which,  in  the  absence  of  a  stipulation  to  the  contrary,  was  that  the 
goods  should  be  stowed  under  deck,  that  in  fact  they  were  stowed 
on  deck  by  the  consent  of  the  shippers  and  in  pursuance  of  an  oral 
agreement  consummated  before  the  goods  were  sent  on  board,  and 
before  the  bill  of  lading  was  executed.  The  opinion  contains  this 
statement : 

"Subsequent  oral  agreements  In  respect  to  a  prior  written  agreement,  not 
falling  within  the  statute  of  frauds,  may  have  the  effect  to  enlarge  the  time 
of  performance,  or  may  vary  any  other  of  its  terms,  or.  If  founded  upon  a  new 
consideration,  may  waive  and  discharge  It  altogether.  Verbal  agreements. 
however,  between  the  parties  to  a  written  contract,  are  in  general  inadmissible 
to  contradict  or  vary  its  terms  or  to  affect  its  construction,  as  all  such  verbal 
agreements  are  considered  as  merged  in  the  written  contract" 

In  Insurance  Co.  v.  Lyman,  supra,  where  it  was  sought  to  recover 
on  an  oral  contract  of  insurance  differing  from  the  written  policy, 
the  court  held: 

"Undoubtedly  a  valid  verbal  contract  for  insurance  may  be  made,  and  when 
it  is  relied  on,  and  is  unembarrassed  by  any  written  contract  for  the  same  in- 
surance, it  can  be  proved  and  become  the  foundation  of  a  recovery,  as  in  all 
other  cases  where  contracts  may  be  made  either  by  parol  or  in  writing.  But 
it  is  also  true  that  when  there  is  a  written  contract  of  insurance  it  must  have 
the  same  effect,  as  the  adopted  mode  of  expressing  what  the  contract  is,  that 
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it  has  In  other  classes  of  contract,  and  must  have  the  same  effect,  In  exchidlng 
parol  testimony  In  Its  application  to  it,  that  other  written  instruments  have.** 

In  Hearne  v.  Marine  Ins.  Co.,  supra,  it  was  said  that  the  rule  ex- 
cluding parol  proof  where  it  is  inconsistent  with  the  written  contract 
is  not  confined  to  what  is  stated  in  express  terms,  because  "what  is 
implied  is  as  effectual  as  what  is  expressed,"  and  that  to  establish 
the  inconsistency  "it  is  sufficient  if  it  appears  that  the  parties  intended 
to  be  governed  by  what  is  written  and  not  by  anything  else." 

Insurance  Co.  v.  Mowry,  supra,  was  an  action  upon  a  policy  of 
life  insurance.  The  facts  and  the  ruling  in  respect  to  a  claim  of  es- 
toppel in  pais  similar  to-that  now  insisted  upon  are  fully  shown  in  the 
following  portion  of  the  opinion : 

"By  the  express  condition  of  the  policy  the  liahility  of  the  company  wa& 
relesRed  upon  the  failure  of  the  insured  to  pay  the  premium  when  it  matured ; 
and  the  plaintiff  could  not  recover  unless  the  force  of  this  condition  could  in 
Fome  way  be  overcome.  He  sought  to  overcome  it  by  showing  that  the  agent 
who  Induced  him  to  apply  for  the  policy  represented  to  him,  In  answer  to  sug- 
gestions that  he  might  not  be  informed  when  to  pay  the  premiums,  that  the 
company  would  notify  him  in  season  to  pay  them,  and  that  he  need  not  give 
himself  any  uneasiness  on  that  subject ;  that  no  such  notification  was  given  to 
lilm  before  the  maturity  of  the  second  premium,  and  for  that  reason  he  did 
not  pay  it  at  the  time  required.  This  representation  before  the  policy  was  is- 
pued,  it  was  contended  in  the  court  below  and  in  this  court,  constituted  an 
estoppel  upon  the  company  against  insisting  upon  the  forfeiture  of  the  policy. 
But  to  this  position  there  is  an  obvious  and  complete  answer.  All  previous 
verbal  arrangements  were  merged  in  the  written  agreement  The  understand- 
ing of  the  parties  as  to  the  amount  of  the  insurance,  the  conditions  upon 
which  it  should  be  payable,  and  the*  premium  to  be  paid,  was  there  expressed, 
for  the  very  purpose  of  avoiding  any  controversy  or  question  respecting  them. 
The  entire  engagement  of  the  parties,  with  all  the  conditions  upon  which  its 
fulfillment  could  be  claimed,  must  be  conclusively  presumed  to  be  there  stated. 
If  by  inadvertence  or  mistalce  provisions  other  than  those  intended  were  insert- 
ed, or  stipulated  provisions  were  omitted,  the  parties  could  have  had  recourse 
for  a  correction  of  the  agreement  to  a  court  of  equity,  which  is  competent  to 
give  all  needful  relief  In  such  cases.  But,  until  thus  corrected,  the  policy 
must  be  taken  as  expressing  the  final  understanding  of  the  assured  and  of  the 
insurance  company.  The  previous  representation  of  the  agent  could  in  no  re- 
spect operate  as  an  estoppel  against  the  company.  Apart  from  the  circum- 
stance that  the  policy  subsequently  issued  alone  expressed  its  contract,  an 
estoppel  from  the  representations  of  a  party  can  seldom  arise,  except  where 
the  representation  relates  to  a  matter  of  fact— to  a  present  or  past  state  of 
things.  If  the  representation  relate  to  something  to  be  afterwards  brought 
into  existence,  it  will  amount  only  to  a  declaration  of  intention  or  of  opinion, 
liable  to  modification  or  abandonment  upon  a  change  of  circumstances  of  which 
neither  party  can  have  any  certain  knowledge.  The  only  case  in  which  a 
repressentatlon  as  to  the  future  can  be  held  to  operate  as  an  estoppel  Is  where 
It  relates  to  nn  Intended  abandonment  of  an  existing  right,  and  is  made  to  in- 
fluence others,  and  by  which  they  have  been  induced  to  act  An  estoppel  can- 
not arise  from  a  promise  as  to  future  action  with  respect  to  a  right  to  be 
acquired  upon  an  agreement  not  yet  made.  The  doctrine  of  estoppel  is  ap- 
plied, with  respect  to  representations  of  a  party,  to  prevent  their  operating 
a  fraud  upon  one  who  has  been  led  to  rely  upon  them.  They  would  have  that 
effect  if  a  party  who,  by  hl«  fltateraents  as  to  matters  of  fact  or  as  to  his  in- 
tended abandonment  of  existing  rights,  had  designedly  Induced  another  to 
change  his  conduct  or  alter  his  condition  in  reliance  upon  them,  could  be 
permitted  to  deny  the  truth  of  his  statements,  or  enforce  his  rights  against 
his  declared  intention  of  abandonment  But  the  doctrine  has  no  place  for  ap- 
plication when  the  statement  relates  to  rights  depending  upon  contracts  yet  to 
be  made,  to  which  the  person  complaining  is  to  be  a  party.    He  has  it  In  his 
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power  in  sach  cases  to  guard  in  advance  against  any  consequences  of  a  snb« 
sequent  change  of  Intention  and  conduct  by  the  person  with  whom  he  is  deal- 
ing. For  compliance  with  arrangements  respecting  future  transactions, 
parties  must  provide  by  stipulations  in  their  agreements  when  reduced  to  writ- 
ing. The  doctrine  carried  to  the  extent  for  which  the  assured  contends  in 
this  case  would  subvert  the  salutary  rule  that  the  written  contract  must  pre- 
vail over  previous  verbal  arrangements,  and  open  the  door  to  all  the  evils 
which  that  rule  was  intended  to  prevent" 

In  Thompson  v.  Insurance  Co.,  supra,  the  court  used  this  language : 

"An  Insurance  company  may  waive  a  forfeiture  or  may  agree  not  to  enforce 
a  forfeiture ;  but  a  parol  agreement,  made  at  the  time  of  issuing  a  policy,  con- 
tradicting the  terms  of  the  policy  itself,  like  any  other  parol  agreement  In- 
consistent with  a  written  instrument  made  contemporary  therewith,  is  void, 
and  cannot  be  set  up  to  contradict  the  writing." 

A  line  of  decisions  sometimes  claimed  to  be  in  opposition  to  those 
last  cited  is  illustrated  by  the  case  of  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  20  L.  Ed.  617,  where  an  insurance  company  was  held  to 
be  estopped  from  interposing  as  a  defense  to  an  action  on  a  life 
policy  the  falsity  of  certain  statements  in  the  application  upon  which 
the  policy  was  based,  because  these  statements  had  been  inserted  in 
the  application  by  the  company's  agent,  notwithstanding  truthful  state- 
ments were  made  to  him  at  the  time  by  the  insured.  Referring  to  the 
rule  which  prevents  written  contracts  from  being  contradicted  or 
varied  by  parol,  the  opinion  opens  with  this  statement: 

'The  great  value  of  the  rule  of  evidence  here  Invoked  cannot  be  easily 
overestimated.  As  a  means  of  protecting  those  who  are  honest,  accurate, 
and  prudent  in  making  their  contracts,  against  fraud  and  false  swearing, 
against  carelessness  and  Inaccuracy,  by  furnishing  evidence  of  what  was  In- 
tendeil  by  the  parties,  which  can  always  be  produced  without  fear  of  change 
or  liability  to  misconstruction,  the  rule  merits  the  eulogies  It  has  received. 
But  experience  has  shown  that  in  reference  to  these  very  matters  the  rule  is 
not  perfect  The  written  instrument  does  not  always  represent  the  intention 
of  both  parties,  and  sometimes  it  fails  to  do  so  as  to  either;  and  where  this 
has  been  the  result  of  accident,  or  mistake,  or  fraud,  the  principle  has  been 
long  recognized  that  under  proper  circumstances  and  In  an  appropriate  pro- 
ceeding the  Instrument  may  be  set  aside  or  reformed,  as  best  suits  the  pur- 
poses of  Justice." 

Language  is  then  used  which,  if  construed  broadly  and  without 
reference  to  the  facts  of  that  case,  might  give  support  to  the  theory 
that  the  rule  mentioned  can  be  practically  defeated  by  the  applica- 
tion of  the  principle  of  estoppel  in  pais ;  but,  as  if  to  restrain  the  force 
of  this  language,  the  opinion  concludes : 

This  principle  does  not  admit  oral  testimony  to  vary  or  contradict  that 
which  Is  in  writing,  but  it  goes  upon  the  idea  that  the  writing  offered  in  evi- 
dence was  not  the  instrument  of  the  party  whose  name  is  signed  to  it ;  that  It 
was  procured  under  such  circumstances  by  the  other  side  as  estops  that  side 
from  using  it  or  relying  on  its  contents;  not  that  it  may  be  contradicted  by 
oral  testimony,  but  that  It  may  be  shown  by  such  testimony  that  it  cannot 
be  lawfully  used  against  the  party  whose  name  is  signed  to  it." 

This  ruling  was  followed  in  Insuisance  Co.  v.  Mahone,  21  Wall. 
152,  155,  22  L.  Ed.  593,  and  in  New  Jersey  Mutual  Life  Ins.  Co.  v. 
Baker,  94  U.  S.  610,  614,  24  L.  Ed.  268,  to  the  extent  only  of  holding 
the  company  estopped  from  asserting  the  falsity  of  statements  in  the 
application  where  it  was  prepared  by  the  company's  agent  after  truth- 
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ful  Statements  were  made  to  him  by  the  insured.  In  Northern  Assur- 
ance Co.  V.  Grand  View  Building  Association,  supra,  Insurance  Co. 
V.  Wilkinson  was  relied  upon  by  counsel  for  the  insured  as  showing  an 
abandonment  of  the  doctrine  announced  and  applied  in  earlier  cases; 
but  it  was  observed  by  the  court,  evidently  to  correct  any  misappre- 
hension as  to  the  extent  of  the  decision  relied  upon,  that  the  matter  in 
respect  of  which  parol  testimony  had  been  admitted — 

"Was  not  a  fact  or  statement  contained  in  the  policy  sued  on,  but  an  extrinsic 
fact  or  statement  contained  in  the  application.  The  defense  made  upon  tliat 
statement  was,  in  legal  effect,  a  denial  of  the  execation  of  the  statement — 
a  defense  that  can  always  be  sustained  by  parol  evidence.  However  this  may 
have  been,  we  are  unwilling  to  have  the  case  regarded  as  one  overthrowing 
a  general  rule  of  evidence.  Some  of  the  remarks  contained  in  the  opinion 
might  seem  to  bear  that  interpretation,  bat  not  necessarily  so.  That  Mr. 
Justice  Miller  did  not  intend,  in  the  case  of  Insurance  Company  v.  Wilkin- 
son, to  lay  down  a  new  rule  of  evidence  in  insurance  cases,  is  clearly  shown  iu 
the  subsequent  case  of  Insurance  Co.  y.  Lyman,  15  Wall.  664,  21  L.  Ed.  246^ 
where  the  opinion  was  delivered  by  the  same  learned  justice.** 

The  case  principally  relied  upon  by  counsel  for  the  insured  is  Con- 
tinental Life  Ins.  Co.  v.  Chamberlain,  132  U.  S.  304,  10  Sup.  Ct.  87,. 
33  L.  Ed.  341.  That  was  an  action  upon  a  life  policy  issued  in  Iowa. 
The  facts  were  these:  The  blanks  in  the  application  upon  which  the 
policy  was  based  were  filled  in  by  the  agent  for  the  company.  One 
of  the  questions  propounded  therein  was,  "Has  the  party  [applicant] 
any  other  insurance  on  his  life?"  When  the  question  was  read  the 
applicant  truthfully  stated  that  he  had  certificates  of  membership  in 
certain  co-operative  associations  and  that  he  did  not  know  whether 
they  would  be  considered  insurance.  The  agent,  having  replied  that 
co-operative  associations  were  in  no  sense  insurance  companies  and 
that  he  did  not  consider  the  certificates  insurance,  wrote  the  answer 
"No  other"  into  the  application  and  it  was  signed  by  the  applicant 
The  certificates  did  constitute  other  life  insurance.  The  defense 
interposed  by  the  company  was  that  the  answer  to  the  question  was 
false  and  avoided  the  policy,  which  contained  provisions  to  the  effect 
that  it  would  be  void  if  there  were  any  false  statement  in  the  appli- 
cation, that  no  statement  made  to  the  agent  would  be  binding  on  the 
company  unless  written  into  the  application,  that  the  contract  should 
be  deemed  to  be  fully  set  forth  in  the  policy  and  the  application,  and 
that  none  of  its  terms  could  be  modified  or  waived  by  the  agent 
The  decision  may  be  summarized  as  follows:  (1)  Under  the  Iowa 
statute  (section  1749,  supra)  the  agent  represented  the  company,  and 
not  the  insured,  in  preparing  the  application,  notwithstanding  the 
provisions  of  the  policy,  and  his  act  in  writing  the  answer,  alleged  to 
be  untrue,  was  the  act  of  the  company.  (2)  The  purport  of  the  word 
"insurance"  in  the  question  was  not  so  absolutely  certain  as  to  preclude 
proof  of  what  kind  of  insurance  the  parties  had  in  mind  when  the 
question  was  answered,  and  such  proof  did  not  contradict  the  written 
contract.  (3)  In  these  circumstances  the  company  was  estopped  from 
asserting  that  the  answer  was  the  statement  of  the  insured,  or  that 
the  question  and  answer  embraced  insurance  in  co-operative  associa- 
tions. The  case  is  certainly  not  an  authority  for  the  admission  of 
parol  testimony  to  contradict  or  vary  a  plain  and  unambiguous  stipu- 
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lation  in  a  written  contract,  whether  offered  in  support  of  a  claimed 
estoppel  in  pais  or  otherwise.  In  respect  of  this  question  it  is  not  dif- 
ferent from  Insurance  Co.  v.  Wilkinson. 

In  this  connection  it  will  be  well  to  refer  to  the  case  of  Marston  v. 
Kennebec  Mutual  Life  Ins.  Co.,  89  Me.  266,  36  Atl.  389,  56  Am.  St 
Rep.  412,  cited  by  counsel  for  the  insured.  It  was  there  held,  fol- 
lowing Insurance  Co.  v.  Wilkinson  and  Continental  Life  Ins.  Co.  v. 
Chamberlain,  that  where  the  application,  upon  which  the  policy  is 
issued,  is  drawn  by  an  unauthorized  agent  of  the  insurer,  and  the  an- 
swers to  the  interrogatories  are  written  by  him,  without  fraud  or 
collusion  on  the  part  of  the  applicant,  the  insurer  is  estopped  from 
controverting  the  tinith  of  such  answers  in  an  action  upon  the  policy ; 
the  reason  for  the  ruling  being  that  the  answers  are  not  the  statements 
of  the  applicant  but  of  the  insurer.  The  case,  however,  makes  a  clear 
distinction  between  admitting  parol  testimony  to  show  that  the  state- 
ments in  the  application  are  those  of  the  insurer,  through  its  au- 
thorized agent,  and  admitting  such  testimony  to  contradict  or  vary 
a  statement  or  stipulation  of  tfie  policy  itself,  as  in  the  present  cases — 
a  distinction  pointed  out,  as  before  shown,  in  Northern  Assurance  Co. 
V.  Grand  View  Building  Association,  in  the  observation  there  made 
respecting  Insurance  Co.  v.  Wilkinson.  Referring  to  a  prior  case  in 
which  parol  testimony  of  a  contemporaneous  representation  or  assur- 
ance of  the  agent  relating  to  the  time  within  which  the  premium  could 
be  paid  was  held  inadmissible,  the  Supreme  Judicial  Court  of  Maine 
states  the  distinction  in  the  following  language  in  the  case  cited 
(page  27G  of  89  Me.,  page  392  of  36  Atl.  [56  Am.  St.  Rep.  412]) : 

'^nt  we  think  that  case  is  to  be  dlBtingaished  from  the  case  at  bar.  In 
that  case  the  provision  in  relation  to  the  time  of  payment  of  the  preminms  was 
one  of  the  express  terms  of  the  contract,  as  much  as  was  the  amount  of  the 
insurance,  the  party  insured,  or  to  whom  it  was  payable.  They  constituted 
the  essential  elements  of  a  completed  contract,  and,  of  course,  could  not  be 
varied  by  parol.  But  the  questions  and  answers  in  the  application  in  this 
case,  while  they  form  the  'basis  of  the  contract,'  are  really  propositions  for 
a  contract,  or  proposals  upon  which  it  is  to  be  issued,  if  satisfactory  to  the 
company.  The  evidence  which  was  held  inadmissible  in  the  one  case  and  that 
which  is  received  in  the  other  bears  upon  entirely  distinct  propositions.  Jo 
the  former,  it  was  excluded  because  it  tended  to  vary  a  written  contract  by 
parol;  in  the  latter,  it  becomes  admissible  to  show  that  the  recitals  In  the 
application  are  not,  under  the  circumstances,  the  representations  of  the  ap- 
piicant,  although  signed  by  him,  but  the  statements  of  the  company,  which 
had  full  knowledge  of  all  the  facts  and  which  is  estopped  from  controverting 
the  truth  of  these  statements." 

McMaster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ct. 
10,  46  L.  Ed.  64,  is  also  relied  upon  as  sustaining  the  admission  of  oral 
testimony  of  the  recording  agent's  knowledge  of  the  condition  of  the 
insured  building  when  the  policies  were  issued  and  of  his  prior  verbal 
assurance  to  the  husband  of  the  insured;  and  this,  notwithstanding 
counsel  make  no  claim  that  there  is  any  inconsistency,  uncertainty,  or 
ambiguity  in  the  provisions  of  the  policies  now  in  suit.  That  such 
is  not  the  proper  interpretation  of  the  decision  in  that  case  is  plain, 
for  otherwise  it  would  be  in  conflict,  not  only  with  many  prior  de- 
cisions which  it  does  not  mention,  but  also  with  the  later  decision  in 
Northern  Assurance  Co.  v.  Grand  View  Building  Association,  which 
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does  not  mention  it.  The  case  was  unusual  in  its  facts,  but  it  will 
sufficiently  show  what  was  presented  for  decision  to  say:  The  action 
was  upon  five  life  policies,  which  were  dated  and  took  eiBFect  December 
18,  1893,  but  provided  for  the  payment  of  annual  premiums  on  De- 
cember 12th  in  every  year  thereafter.  The  application  was  dated  De- 
cember 12,  1893,  and  contained  a  request  that  the  policies  bear  the 
same  date.  The  insured  died  January  18,  1895,  without  paying  the 
second  premiums.  The  policies  provided  for  a  grace  of  one  month 
in  the  payment  of  premiums,  and  there  was  deemed  to  be  an  incon- 
sistency and  uncertainty  in  the  provisions  in  respect  of  the  period 
covered  by  the  first  premiums  and  of  the  forfeiture  imposed  for  non- 
payment of  subsequent  premiums.  As  to  the  second  premiums,  "it 
was  conceded  that  payment  on  January  12th,  in  one  view,  and  on 
January  18th,  in  the  other,  would  have  averted  a  forfeiture."  In 
these  circumstances  it  was  held  that  oral  testimony  of  extrinsic  facts 
was  properly  received  to  show  the  interpretation  which  the  parties 
put  upon  the  inconsistent  and  uncertain  provisions  when  the  policies 
were  issued,  and  to  further  show  that  the  plaintiff  was  not  estopped 
from  asserting  that  the  policies  did  not  take  effect  in  advance  of 
their  actual  date,  because  the  request  respecting  the  dating  of  the  poli- 
cies, and  therefore  respecting  the  time  when  they  should  be  effective, 
was  inserted  in  the  application  by  the  company's  agent  without  the 
knowledge  of  the  applicant  and  was  never  assented  to  by  him.  The 
case  is,  therefore,  like  Continental  Life  Ins.  Co.  v.  Chamberlain,  which 
it  cites  and  applies,  and  is  not  an  authority  for  the  admission  of  oral 
testimony  to  contradict  or  vary  the  plain  and  unambiguous  terms  of 
a  written  policy.  Another  matter  which  militates  strongly  against 
its  use  as  such  an  authority  is  that  the  decision  was  ultimately  rested 
upon  the  proper  construction  of  the  policies,  irrespective  of  extrinsic 
facts,  as  is  shown  by  the  concluding  portion  of  the  opinion,  which  reads: 

'^be  truth  is  the  policies  were  not  in  force  until  December  18tb,  and  as 
tbe  premiums  were  to  be  paid  annually,  and  were  so  paid  in  advance  on  de- 
livery, the  second  payments  were  not  demandable  on  December  12,  1894,  as  a 
condition  of  the  continuance  of  the  policies  from  the  12th  to  the  18th.  And, 
as  tbe  policies  could  not  be  forfeited  for  nonpayment  during  that  time,  the 
month  of  grace  could  not  be  shortened  by  deducting  the  six  days  which  be- 
longed to  McMaster  of  right  In  our  opinion  the  payment  of  the  first  year's 
premiums  made  the  policies  nonforfeitable  for  the  period  of  13  months,  and 
Inasmuch  as  the  death  of  McMaster  took  place  within  that  period  the  aUeged 
forfeiture  furnished  no  defense  to  the  action." 

If  it  be,  as  is  insisted  by  counsel  for  the  insured,  that  there  is 
language  in  Continental  Life  Ins.  Co.  v.  Chamberlain  and  in  Mc- 
Master V.  New  York  Life  Ins.  Co.  which  justifies  the  admission,  by 
way  of  establishing  an  estoppel  in  pais,  of  oral  testimony  to  contra- 
dict or  vary  the  terms  of  a  written  contract  in  an  action  at  law  on  the 
contract,  such  language  cannot  now  be  regarded  as  controlling,  for 
the  reason  that  the  question  has  been  ruled  otherwise,  in  conformit)* 
with  prior  decisions,  in  the  case  of  Northern  Assurance  Co.  v.  Grand 
View  Building  Association,  183  U.  S.  308,  22  Sup.  Ct.  133,  46  L.  Ed. 
213.  which  is  the  last  deliverance  of  the  court  upon  the  subject;  and,  as 
illustrating  that  the  decision  in  that  case  may  properly  be  regarded  as 
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having  the  effect  of  limiting  any  such  language  in  the  two  interven- 
ing cases,  it  may  be  observed  tihat  the  two  learned  members  of  the 
court  who  wrote  the  opinions  in  those  cases  dissented  from  the  de- 
cision in  the  last  one.  It  is,  of  course,  the  duty  of  this  court  to  ascertain 
and  follow  the  true  rule  of  decision  in  the  Supreme  Court,  as  gath- 
ered from  its  several  opinions  upon  the  subject,  and  not  to  follow 
expressions  in  particular  opinions,  which  upon  consideration  of  all 
appear  to  be  without  the  court's  approval. 

What  has  been  said  shows  it  is  important  to  consider  the  circum- 
stances under  which  Northern  Assurance  Co.  v.  Grand  View  Building 
Association  was  brought  before  the  court,  the  questions  presented  for 
decision,  and  what  was  actually  decided.  It  was  an  action  at  law 
upon  a  fire  policy  which  contained  two  provisions  which  need  be 
mentioned:  One,  that  the  policy  should  be  void,  unless  otherwise 
provided  in  an  indorsement  thereon  or  addition  thereto,  if  the  insured 
then  had  or  should  thereafter  procure  other  insurance  on  the  property 
covered  by  that  policy;  and  the  other,  that  no  agent  could  waive 
any  provision  of  the  policy,  except  by  a  written  indorsement  thereon 
or  addition  thereto.  It  was  shown  by  oral  testimony  that  there  was 
other  concurrent  insurance  on  the  property  when  the  policy  was  issued 
and  that  the  company's  agent  was  so  informed  at  the  time.  No  consent 
to  other  insurance  was  indorsed  on  the  policy  or  added  to  it.  A 
judgment  for  the  plaintiff  was  affirmed  by  this  court;  there  being 
majority  and  dissenting  opinions.  41  C.  C.  A.  207,  101  Fed.  77.  The 
majority  opinion  applied  the  principle  of  estoppel  in  pais,  and  held  that 
the  written  stipulation  respecting  other  insurance  was  avoided  or  su- 
perseded by  the  oral  testimony  of  the  agent's  knowledge  of  the  exist- 
ence of  such  insurance  when  the  policy  was  issued.  It  also  held 
that  the  stipulation  limiting  the  agent's  authority  was  not  applicable 
to  his  acts  at  the  inception  of  the  contract,  but  only  to  such  as  might 
occur  after  the  policy  should  become  operative.  The  dissenting  opin- 
ion was  to  the  effect  that  the  stipulation  invalidating  the  policy  if 
there  was  other  insurance  could  not  be  contradicted  or  varied  by  parol, 
as  was  permitted  by  the  majority  opinion,  citing,  among  others,  cer- 
tain decisions  of  the  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit, and  that  the  other  stipulation  was  an  effectual  limitation  upon  the 
authority  of  the  agent  at  the  inception  of  the  contract  as  well  as  there- 
after. Thus,  when  the  case  was  removed  to  the  Supreme  Court  by 
certiorari,  two  questions  were  distinctly  presented :  One  whether,  not- 
withstanding the  rule  which  protects  written  contracts  against  con- 
tradiction or  alteration  by  parol  testimony,  the  act  of  the  agent  in 
issuing  the  policy  with  knowledge  of  the  existing  insurance  could  be 
shown  by  parol  for  the  purpose  of  avoiding  or  superseding  the  stipu- 
lation against  other  insurance,  through  the  application  of  the  princi- 
ple of  estoppel;  and  the  other,  whether  the  other  stipulation  was  an 
effectual  limitation  upon  the  agent's  authority.  In  its  opinion  the  Su- 
preme Court  cites  with  approval  several  of  the  decisions  of  state 
courts  before  mentioned,  particularly  commends  the  ruling  in  the  two 
New  Jersey  cases  that  the  principle  of  estoppel  cannot  be  invoked  to 
defeat  the  rule  which  prevents  the  contradiction  or  alteration  of  writ- 
ten instruments  by  parol,  and  then  proceeds : 
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"It  must  be  conceded  that  it  Is  shown,  In  the  able  brief  of  the  defendant 
In  error,  that  in  seyeral  of  the  states  the  courts  appear  to  have  departed 
from  well-settled  doctrines  in  respect  both  to  the  Incompetency  of  parol  eri- 
dence  to  alter  written  contracts  and  to  the  binding  effect  of  stipulations  In 
policioB  restricting  the  authority  of  the  company's  agents.  •  •  «  We  do 
not  consider  it  necessary  or  profitable  to  examine  in  detail  the  decisions  of 
the  Circuit  Courts  or  of  the  Circuit  Courts  of  Appeals.  It  is  sufficient  for  our 
present  purpose  to  say  that  the  Circuit  Court  of  Appeals  for  the  Seventh 
-Circuit  has  held  consistently  to  the  doctrines  on  this  subject  laid  down  by  the 
English  and  American  courts  generally  (United  Firemen's  Ins.  Co.  ▼.  Thomas, 
82  Fed.  406,  27  C.  C.  A.  42,  47  L.  R.  A.  450),  and  that  the  Court  of  Appeals  for 
the  Eighth  Circuit  In  the  present  case  has  by  a  majority  of  its  members 
adopted  and  applied  the  view  that  a  written  contract  may  in  an  action  at  law 
be  changed  by  parol  evidence,  and  that  such  clauses  as  restrict  the  power 
of  agents  of  insurance  companies  to  contract  otherwise  than  by  some  writing 
should  be  given  effect,  if  at  all,  as  they  respect  such  modifications  of  a 
policy  as  are  made  or  are  attempted  to  be  made  after  it  has  been  delivered 
and  taken  effect  as  a  valid  instrument,  and  should  not  be  considered  as  hav- 
ing relation  to  acts  done  by  the  company  or  its  agents  at  the  inception  of  the 
contract  101  Fed.  77,  41  C.  C.  A.  207.  In  such  divergence  of  decisions^ 
we  have  deemed  it  proper  to  have  the  present  case  brought  before  us  by  a 
writ  of  certiorari.  As'  to  the  fundamental  rule  that  written  contracts  cannot 
be  modified  or  changed  by  parol  evidence,  unless  in  cases  where  the  con- 
tracts are  vitiated  by  fraud  or  mutual  mistake,  we  deem  it  sufficient  to  ssy 
that  it  has  been  treated  by  this  court  as  invariable  and  salutary.  The  rule 
Itself  and  the  reasons  on  which  It  is  based  are  adequately  stated  in  the  cita- 
tions already  given  from  the  standard  works  of  Starkie  and  Greenleaf.  Pol- 
icies of  fire  insurance  in  writing  have  always  been  held  by  this  court  to  be 
within  the  protection  of  this  rule." 

Prior  decisions  of  that  court  are  then  reviewed,  including  Insurance 
Co.  V.  Wilkinson,  and  it  is  said  (pages  361,  364  of  183  U,  S.,  pages 
153,  154  of  22  Sup.  Ct.  [46  L.  Ed.  213] )  : 

"What,  then,  are  the  principles  sustained  by  the  authorities  and  applicable 
to  the  case  in  hand?    They  may  be  briefly  stated  thus:    That  contracts  in 
writing,  if  in  unambiguous  terms,  must  be  permitted  to  speak  for  themselves, 
and  cannot  by  the  courts,  at  the  instance  of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence,  unless  in  case  of  fraud  or  mutual  mistake 
of  facts ;  that  this  principle  Is  applicable  to  cases  of  insurance  contracts  as 
fully  as  to  contracts  on  other  subjects;    •    *    •    that  it  is  competent  and 
reasonable  for  insurance  companies  to  make  it  matter  of  condition  in  their 
policies  that  their  agents  shall  not  be  deemed  to  have  authority  to  alter  or 
contradict  the  express  terms  of  the  policies  as  executed  and  delivered;  that 
where  fire  insurance  policies  contain  provisions  whereby  agents  may,  by  writ- 
ing indorsed  upon  the  policy  or  by  writing  attached  thereto,  express  the  com- 
pany's  assent  to  other  insurance,  such  limited  grant  of  authority  is  the  meas- 
ure of  the  agent's  power  in  the  matter ;  and  where  such  limitation  is  exprened 
in  the  policy  executed  and  accepted,  the  insured  is  presumed,  as  matter  of  law. 
to  be  aware  of  such  limitation.    *     •    *    This  case  is  an  illustration  of  the 
confusion  and  uncertainty  which  would  be  occasioned  by  permitting  the  intro- 
duction of  parol  evidence  to  modify  written  contracts  and  by  approving  the 
conduct  of  agents  and  persons  applying  for  insurance  in  disregarding  the 
express  limitations  put  upon  the  agents  by  the  principal  to  be  aifected.    It 
should  not  escape  observation  that  preserving  written  contracts  from  change 
or  alteration  by  verbal  testimony  of  what  took  place  prior  to  and  at  the  time 
the  parties  put  their  agreements  into  that  form  is  for  the  benefit  of  both 
parties.    In  the  present  case,  if  the  witnesses  on  whom  the  plaintiff  relied  to 
prove  notice  to  the  agent  had  died,  or  had  forgotten  the  circumstances,  be 
would  thus,  if  he  had  depended  to  prove  his  contract  by  evidenee  extrinsic 
to  the  written  instrument,  have  found  himself  unable  to  do  so.     So,  on  the 
other  side,  If  the  agent  had  died,  or  his  memory  had  failed,  the  defendant 
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company  might  have  been  at  the  mercy  of  nnflcmpalons  and  Interested  wit- 
nesses. It  is  not  an  answer  to  say  that  such  difficulties  attend  other  transac- 
tions and  negotiations;  for  it  is  a  knowledge  of  the  inconveniences  that  at- 
tend oral  evidence  that  has  led  to  the  custom  of  putting  important  agreements 
in  writing  and  to  the  legal  doctrine  that  protects  them,  when  so  expressed  and 
when  no  fraud  or  mutual  mistake  exists,  from  being  changed  or  modified 
by  the  testimony  of  witnesses  as  to  conversations  and  negotiations  that  may 
never  have  taken  place,  or  the  real  nature  and  meaning  of  which  may  have 
faded  from  recollection." 

Thus  the  opinion  shows  that  both  of  the  questions  presented  in 
the  case  were  deliberately  determined  by  the  Supreme  Court,  after 
full  consideration  of  its  prior  decisions  and  of  the  conflicting  decisions 
in  the  state  courts;  that,  in  respect  of  the  first  question,  it  was  held 
that,  in  the  absence  of  fraud  or  mutual  mistake,  unambiguous  written 
contracts  must  be  permitted  to  speak  for  themselves,  and  cannot,  at 
the  instance  of  one  of  the  parties,  be  altered  or  contradicted  by  parol 
testimony ;  and  that  the  theory  that  such  testimony,  although  not  com- 
petent to  alter  or  contradict  the  contract,  may  yet  be  received  for  the 
purpose  of  raising  an  estoppel  in  pais,  is  a  mere  evasion  of  the  true  rule 
and  wholly  untenable.  While  that  ruling  is  determinative  of  the  pres- 
ent cases,  there  are  also  decisions  of  this  court  which  would  lead  to 
the  same  result.  Thus,  in  Laclede  Fire  Brick  Mfg.  Co.  v.  Hartford 
Steam  Boiler  Inspection  Co.,  9  C.  C.  A.  1,  3,  8,  60  Fed.  351,  353,  358, 
there  was  proof  that  the  inspector,  through  whom  a  policy  was  ob- 
tained insuring  seven  boilers  against  explosion,  had  stated  to  the  in- 
sured, in  advance  of  the  issuing  of  the  policy,  that  if  additional  boilers 
were  obtained,  but  not  more  than  seven  were  used  at  the  same  time, 
the  risk  would  be  no  greater  and  the  policy  would  cover  the  additional 
boilers:  but  it  was  held  that  there  was  no  liability  under  the  policy 
for  the  explosion  of  an  after-acquired  boiler  and  that  the  inspector's 
statement  "was  merged  in  the  written  contract  evidenced  by  the  policy, 
and  was  not  available  to  the  plaintiff  either  as  a  representation,  an 
agreement  or  an  estoppel."  So,  also,  in  Traveller's  Ins.  Co.  v.  Hen- 
derson, 16  C.  C.  A.  390,  396,  69  Fed.  762,  768,  which  was  a  suit 
in  equity  to  reform  a  policy,  it  was  held : 

"Where  the  class  of  risks  intended  to  be  insured  against  is  clearly  described 
in  the  policy,  and  the  assured  has  a  full  and  fair  opportunity  to  read  the 
instrument,  the  company  will  not  be  bound  by  representations  made  by  its 
agent,  in  good  faith,  that  the  policy  covers  risks  that  are  not  in  fact  within 
its  proYisions." 

In  other  cases  it  has  been  often  stated  that,  in  the  absence  of  fraud 
or  mutual  mistake,  no  representation,  promise,  or  agreement  made, 
or  opinion  expressed,  in  the  previous  parol  negotiations,  as  to  the 
terms  or  legal  effect  of  the  resulting  written  contract,  can  be  per- 
mitted to  prevail,  either  in  law  or  in  equity,  over  the  plain  provisions 
and  proper  interpretation  of  the  contract.  Wilson  v.  United  States 
Cattle-Ranch  Co.,  20  C.  C.  A.  241,  73  Fed.  994;  McKinley  v.  Wil- 
liams, 20  C.  C.  A.  312,  74  Fed.  94 ;  Green  v.  Chicago  &  N.  W.  Ry. 
Co.,  35  C.  C.  A.  68,  92  Fed.  873 ;  Union  Selling  Co.  v.  Jones,  63  C. 
C.  A.  224,  128  Fed.  672;  Kilby  Mfg.  Co.  v.  Hinchman-Renton  Fire 
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Proofing  Co.,  66  C.  C.  A.  67,  132  Fed.  957;  Rucker  v.  Boltes,  67  C. 
C.  A.  30,  34,  133  Fed.  868;  Davis  Calyx  Drill  Co.  v.  Mallory  (C  C 
A.)  137  Fed.  332. 

The  decisions  cited  exhaust  the  argument  upon  the  subject  Noth- 
ing could  be  added  to  what  they  contain.  Because  of  the  error  in 
admitting  parol  testimony  which  enabled  the  insured  to  recover  on 
policies  different  from  those  which  the  parties  had  made  for  them- 
selves, and  because  of  the  error  in  refusing  to  direct  verdicts  for  the 
defendants  upon  the  evidence  properly  admitted,  the  judgments  arc 
reversed,  with  directions  to  grant  a  new  trial  in  both  cases. 


COLORADO  EASTERN  R.  CO.  v.  CHICAGO,  B.  &  Q.  RT.  CO. 

(Circuit  Court  of  Appeals,  Elgbth  Circuit    November  9,  1906.) 
No.  2,279. 

1.  Injunction — Temporabt  Injunction — Effect — Showing  Requibed. 

Tbe  granting  of  a  temporary  Injunction  does  not  determine  the  rights 
of  the  parties.  Tbe  court  need  be  satisfied  no  further  than  of  a  prob- 
able right  and  a  probable  danger,  and  that  such  right  may  be  defeated 
without  the  interposition  of  a  restraining  order,  and  that  the  granting 
of  such  order  will  probably  be  attended  with  less  Injury  to  the  respondent 
r    than  to  the  complainant 

[Ed.  Note. — For  cases  in  point,  see  vol.  27,  Cent  Dig.  Injunction,  5S 
302-309.] 

2.  CouBTS — United    States   Coubts — Jubisdigtion — Restbaininq    Conoeicna- 

TION    PbOCEEDINGS. 

Section  720,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  581].  declaring  that 
the  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  state,  has  no  application  to 
the  Instance  of  a  nonresident  owner  of  land  entered  upon  by  the  defend- 
ant in  condemnation  proceedings  Instituted  In  tbe  state  court  to  which 
such  nonresident  owner  is  not  made  a  party,  and  does  not  prevent  him 
from  applying  to  the  United  States  Circuit  Court  for  an  injunction  to  re- 
strain the  trespass  upon  his  land. 

3.  Eminent  Domain — Remedies  of  Ownbb — Injunchon. 

The  provision  of  the  state  statute  of  Colorado  (3  Mills'  Ann.  St  Re?. 
Supp.  §  1716)  authorizing  the  plaintiff  In  condemnation  proceedings  to 
proceed  against  the  apparent  owner  of  the  land  of  record,  and,  after  pay- 
ing into  court  the  prima  facie  damage  to  the  land,  to  enter  and  begin 
the  construction  of  a  railroad  thereon,  does  not  preclude  the  real  owner 
from  enjoining  the  further  entry  and  use  of  his  land,  especially  where 
the  petitioner  for  condemnation,  before  entry,  has  notice  of  the  claim  of 
title  to  the  premises  by  such  third  party. 

4.  Same — Right  to  Become  Pabtt. 

Section  1726,  Mills'  Ann.  St.  Colo.,  providing  that  any  person  not  made 
a  party  to  such  proceeding  may  become  such  by  filing  a  cross-petition 
at  any  time  before  hearing,  setting  forth  that  he  Is  an  owner  or  has  an 
Interest  in  the  property  sought  to  be  taken,  etc.,  and  that  the  rights  of 
such  persons  shall  thereupon  be  fully  considered  and  determined,  is  only 
permissive  in  character,  and  does  not  operate  to  deny  such  third  party, 
a  nonresident,  the  right  to  appeal  by  injunction  to  the  United  States  Cir- 
cuit Court  to  prevent  the  appropriation  of  his  lan^  Such  statutes  do 
not  meet  tbe  requirement  of  due  process  of  law,  as  the  law  abborB  a 
Judgment  without  notice. 
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B.  Sahs — Relief  Granted^ 

As  tbe  state  statute  of  Colorado  In  condemnation  proceedings  anthor- 
izes  the  petitioner  to  institute  tbe  same  in  tbe  state  district  court,  with 
the  right  to  amend  the  petition  at  any  time  l)efore  final  Judgment  by  bring- 
ing in  a  new  party  defendant,  a  temporary  restraining  order  at  the  suit 
of  a  nonresident  owner  of  the  land,  not  made  a  party  to  the  proceeding, 
ought  not  to  enjoin  tbe  petitioner  for  condemnation  from  making  such 
claimed  owner  a  party  defendant  therein.  Such  nonresident,  when  made 
a  party  defendant,  may  remove  the  controversy  into  the  federal  court, 
and  there  try  out  the  whole  question  of  the  right  to  appropriate  by  con- 
demnation his  land  to  the  use  of  the  petitioner. 

(Syllabus  by  the  Ck)urt) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

On  the  15th  day  of  April,  1905,  the  complainant,  Chicago,  Burlington  & 
Qulncy  Railway  Company,  an  Iowa  corporation,  filed  In  the  United  States 
Circuit  Court  for  the  District  of  Colorado  its  bill  of  complaint  against  the 
Colorado  Eastern  Railroad  Company,  a  Colorado  corporation,  alleging  that 
since  the  20th  day  of  November,  1901,  the  complainant  has  been  the  owner  of 
two  parcels  of  land,  known  as  "Parcel  No.  1"  and  "Parcel  x  or  No.  2,"  with- 
in the  corporate  limits  of  the  city  of  Denver;  that  it  had  obtained  said  prop- 
erty by  mesne  conveyances  under  the  Republican  Valley  Railroad  Comi>any 
and  the  Burlington  &  Colorado  Railroad  Company;  that  said  parcels  of  laud 
had,  long  prior  to  said  acquisition  of  title,  been  appropriated  to  the  use  of 
said  railroad  companies  for  railway  tracks,  switches,  and  terminal  facilities; 
that  at  the  time  hereinafter  complained  of  the  same  was  being  so  actually 
used  by  the  complainant,  or  such  portions  of  it  as  were  not  being  so  actually 
used  were  absolutely  necessary  for  Its  future  uses  in  the  development  of  its 
business ;  that  in  the  latter  part  of  the  month  of  March,  1005,  while  the  com- 
plainant was  so  in  and  entitled  to  the  exclusive  possession  and  occupnncy  of 
said  tracts  of  land,  the  defendant,  appellant,  wrongfully,  with  force,  entered 
thereon  and  excluded  the  complainant  therefrom  without  warrant  or  author- 
ity of  law ;  that  if  the  defendant  is  permitted  to  continue  its  said  wrongs  and 
retain  possession  of  said  parcels  of  land  the  complainant  will  be  deprived  of 
the  use  thereof,  and  be  forced  to  procure,  by  condemnation  or  otherwise,  other 
tracts  of  land  in  the  vicinity  thereof  for  its  legitimate  railroad  uses  and  pur- 
poses; that  as  to  said  parcel  x  or  No.  2  the  complainant,  from  the  necessities 
of  its  increasing' business  and  requirements  for  more  extended  terminal  facil- 
ities, side  tracks,  and  storage  tracks,  had,  previohs  to  the  injuries  complained 
of,  commenced  to  giade  and  prepare  the  same  for  railroad  tracks,  to  be  used 
in  connection  with  its  railroad  operations;  that  it  was  being  prevented  by 
defendant's  said  wrongs  from  improving  said  parcels  and  laying  its  railroad 
tracks  thereon;  that  the  possession  of  said  parcels  of  land  by  the  defendant  is 
inconsistent  with  tbe  use  thereof  by  the  complainant,  and  would  prevent  the 
complainant  from  using  the  same  as  hitherto  and  as  it  intends  to  use  the 
same  In  the  future,  thus  unduly  interfering  with  the  exercise  of  the  com- 
plainant's franchise  and  use  of  said  property  as  a  railroad,  which  inter- 
ference would  be  Increased  by  the  defendant  further  prosecuting  its  pro- 
posed work  of  construction  of  a  railroad  for  its  use  on  said  property.  From 
the  map  filed  as  an  exhibit  in  the  case,  giving  a  survey  of  the  proposed 
route  of  tbe  defendant's  railroad,  it  is  shown  to  run  longitudinally  on  the 
right  of  way  of  the  complainant's  railroad.  The  bill  further  alleges  that 
the  defendant  threatens  and  intends  to  institute  against  the  complainant 
proceedings,  in  some  court  of  the  state,  to  condemn  to  its  use  said  parcels 
of  land  in  the  event  the  complainant  does  not  acquiesce  In  said  wrongs 
and  injury,  and  thereby  to  undertake  to  deprive  the  complainant  of  said 
lands  under  the  gulae  of  devoting  the  same  to  its  public  use  for  railroad  pur- 
poses, notwithstanding  the  fact  that  said  parcels  had  already  been  purchased, 
acquired,  dedicated,  and  appropriated  to  railroad  uses  and  purposes  by  tbe 
complainant;  that  unless  the  defendant  is  enjoined  by  the  equitable  interpo- 
sition of  the  court,  it  would  continue  its  unlawful  possession  of  said  lands, 
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and  to  place  thereon  Its  railroad  tracks  and  other  structures,  thereby  depriv- 
ing the  complainant  of  Its  rightful  use,  and  would  forthwith  proceed  to  tear 
up  and  destroy  the  complainant's  railroad  track  located  as  aforesaid.  It  al- 
leges want  of  power  In  the  defendant  corporation  to  exercise  the  right  of  emU 
nent  domain  as  to  said  lands,  and  the  existence  of  any  necessity  therefor. 
The  bill  further  charged  the  defendant  with  insolvency,  and  that  the  com- 
plainant had,  prior  to  the  bringing  of  this  suit.  Instituted  In  said  United 
States  Circuit  Court  an  action  of  ejectment  against  the  defendant  to  evict 
it  from  said  lands.  The  prayer  of  the  bill  is  that  the  defendant,  its  officers, 
and  agents  be  restrained  and  enjoined  from  continuing  said  possession,  and 
from  further  trespassing  thereon,  or  further  constructing  or  attempting  to 
construct  any  railroad  or  other  structures  thereon,  and  from  Interfering  with 
the  complainant  In  its  use  of  said  parcels  of  land,  or  with  the  complainant 
in  constructing  railroad  tracks  or  other  structures  the  complainant  might  de- 
sire to  erect  or  construct  thereon,  and  restraining  the  defendant  from  Institut- 
ing or  commencing  in  any  court  any  proceeding  whatever,  in  the  nature  of 
condemnation  or  otherwise  against  the  complainant  in  relation  to  said  parcels 
of  land,  and  to  enjoin  the  defendant  from  tearing  up  or  In  any  way  interfer- 
ing with  the  railroad  track  of  the  complainant  located  thereon,  until  the 
further  order  of  the  court 

The  court  granted  a  temporary  Injunction,  enjoining  the  defendant,  Its  offi- 
cers, agents,  servants,  and  employes,  from  further  working  upon  or  trespassing 
upon  either  of  said  parcels  of  land,  and  from  constructing  or  attempting  to  con- 
struct any  railroad  or  structure  over  said  parcels  of  land,  and  from  in  any 
manner  Interfering  with  the  complainant  In  Its  use  of  its  railroad  track  locat- 
ed on  said  parcel  No.  1,  and  from  Interfering  with  the  complainant  in  the  use 
of  said  parcel  No.  2,  and  further  enjoining  the  defendant  from  Instituting  or 
commencing  in  any  court  any  proceeding  in  the  nature  of  condemnation  or 
otherwise  against  the  complainant  in  relation  to  said  land,  and  from  tearing 
up,  touching  or  in  any  manner  interfering  with  the  railroad  track  of  the 
complainant  located  upon  said  parcel  No.  1.  From  this  order  the  Colorado 
Eastern  Railroad  Company  appealed  to  this  court 

Lucius  M.  Cuthbert  (Henry  T.  Rogers,  Daniel  B.  Ellis,  Lewis  B. 
Johnson,  and  Pierpont  Fuller,  on  the  brief),  for  appellant. 

Charles  W.  Waterman  (Joel  F.  Vaile  and  William  W.  Field,  on  the 
brief),  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  artd  CARLAND, 
District  Judges. 

PHILIPS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  this  court. 

Counsel  for  appellant  has  argued  this  case  as  if  the  appeal  had 
been  from  a  final  decree  making  the  injunction  perpetual.  This  is 
a  misconception.  The  case  was  heard  on  the  bill  for  a  temporary 
injunction,  and  the  order  of  the  court  was  only  provisional — "until 
the  further  order  of  the  court."  The  bill  was  sworn  to,  and  no  an- 
swer thereto  has  been  filed.  The  allegations  of  the  bill,  therefore, 
for  the  purposes  of  a  temporary  restraining  order,  stood  presump- 
tively true.  Affidavits  were  submitted  by  both  parties  on  the  hear- 
ing. Such  affidavits  are  addressed  to  the  consideration  of  the  court 
in  deciding  for  itself  whether  or  not  it  should  exercise,  in  the  particu- 
lar case,  its  judicial  discretion  in  granting  or  refusing  a  temporary 
injunction.  Such  affidavits  are  ex  parte,  made  without  cross-exami- 
nation by  the  adverse  party,  and  not  infrequently  they  are  prepared 
with  a  free  hand,  and  are  often  quite  perfunctory.    The  character  of 
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the  affiants  in  this  case  is  such  as  to  entitle  their  statements  to  re- 
spectful consideration  as  far  as  they  are  material. 

The  order  granting  a  temporary  injunction  "does  not  finally  de- 
termine the  rights  of  the  parties  to  the  action.  Its  only  purpose  and 
effect  are  to  preserve  the  existing  state  of  things,  until  the  case  can 
be  fully  heard  by  the  court  and  the  entry  of  a  final  decree  therein. 
And  it  is  equally  well  settled  that  the  granting  of  a  provisional  in- 
junction rests  in  the  sound  discretion  of  the  trial  court,  and  that  it  is 
not  necessary  that  the  court  should,  before  granting  it,  be  satisfied 
from  the  evidence  before  it  that  the  plaintiff  will  certainly  prevail 
upon  the  final  hearing  of  the  cause.  On  the  contrary,  *a  probable  right, 
and  a  probable  danger  that  such  right  will  be  defeated  without  the 
special  interposition  of  the  court,'  is  all  that  need  be  shown  as  a  basis 
for  such  an  order."  Sanitary  Reduction  Works  v.  California  Reduc- 
tion Company  (C.  C.)  94  Fed.  694,  696,  697.  It  is  sufficient  to  the 
granting  of  a  temporary  restraining  order  that  the  complainant  dis- 
closes the  existence  of  a  prima  facie  right,  with  a  threatened  injury 
to  that  right  by  the  respondent,  and  that  the  granting  of  such  order 
will  probably  be  attended  with  less  injury  to  the  respondent  than  to 
the  complainant.  Charles  v.  City  of  Marion  et  al.  (C.  C.)  98  Fed.  166. 
And  it  may  be  granted  for  the  purpose  of  preserving  the  statu  quo 
"whenever  the  questions  of  law  and  fact  to  be  ultimately  determined 
in  the  suit  are  grave  and  difficult,  and  injury  to  the  moving  party 
will  be  immediate,  certain  and  great  if  it  is  denied,  while  the  loss  or 
inconvenience  to  the  opposing  party  will  be  comparatively  small  and 
insignificant  if  it  is  granted."  City  of  Newton  et  al.  v.  Levis,  79  Fed. 
715-718,  25  C.  C.  A.  161.  Certain  it  is  that  the  court  should  not  enter 
into  a  nice  calculation  of  the  comparative  inconvenience  and  probable 
loss  of  the  respective  parties,  when  it  appears  prima  facie  that  without 
consent,  without  due  notice  to  or  legal  process  against  the  complainant, 
the  defendant  entered  upon  the  right  of  way  of  the  complainant  railroad 
company  in  an  attempt  to  construct  thereon  another  railroad  track.  It 
is  true  that  the  bill  of  complaint  discloses  that  the  defendant  had  al- 
ready entered  upon  complainant's  right  of  way,  and  had  begun  the  con- 
struction thereon  of  a  railroad  bed,  and  was  preparing  it  for  use  as 
a  railroad.  But  this  preparation  for  the  construction  of  defendant's 
railroad  was  not  completed.  It  was  only  in  progress.  And  the  bill 
shows  that  the  complainant  had  instituted  an  action  of  ejectment  to 
evict  the  defendant,  prior  to  the  filing  of  the,  bill  of  complaint  herein. 
The  aid  of  such  a  bill  to  the  action  of  ejectment  is  recognized  in  courts 
of  equity,  and  at  times  is  highly  remedial  and  proper  to  maintain  the 
•  statu  quo  and  stay  the  hand  of  the  alleged  wrongful  intruder  from 
doing  further  acts  upon  the  invaded  premises,  which,  if  not  wholly 
irreparable,  would  likely  produce  complications  and  inflict  injuries 
difficult  to  remedy.  Buskirk  et  al.  v.  King,  72  Fed.  22,  18  C.  C.  A. 
418,  25  U.  S.  App.  607;  Natoma  W.  &  M.  Co.  v.  Clarkin,  14  Cal.  644, 
548;  Riemer  v.  Johnke,  37  Wis.  258,  261,  262;  People  v.  Alberty,  11 
Wend.  160,  162 ;  Bush  v.  Phillips,  3  Wend.  428. 

By  affidavits  and  certified  transcript  of  the  record,  the  defendant 
on  the  hearing  disclosed  the  fact  that  at  the  time  of  filing  the  bill 
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of  complaint,  it  was  proceeding  in  the  state  district  court  to  con- 
demn the  land  in  question  to  its  use,  for  the  construction  thereon  of  its 
railroad.  On  this  fact  appellant's  counsel  advances  the  proposition  that 
this  suit  in  the  federal  court  is  an  attempt  to  stay  a  proceeding  at  law, 
already  instituted,  in  the  state  court,  and  is  therefore  interdicted  by 
section  720,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  681],  which  de- 
clares that: 

**The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  In  any  court  of  a  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy." 

The  bill  of  complaint  does  not  disclose  that  any  such  condemnation 
proceeding  had  been  instituted  against  the  complainant,  but  the  al- 
legation is  that  the  defendant  threatens  to  begin  such  proceeding. 
The  affidavits  and  the  record  presented  by  the  defendant  at  the  hear- 
ing only  disclose  the  fact  that  in  the  month  of  March,  1905,  just  pre- 
ceding the  month  in  which  the  bill  of  complaint  was  filed,  the  de- 
fendant instituted  such  condemnation  proceeding  against  the  Bur- 
lington &  Colorado  Railroad  Company,  the  apparent  owner  of  record. 
This  complainant  was  not  named  as  a  party  defendant  or  served  with 
any  notice  or  process  therein.  This  being  conceded,  the  proceeding 
instituted  in  the  state  court,  as  to  the  complainant,  was  clearly  res  inter 
alios  acta ;  and  therefore  the  provision  of  said  section  720  has  no  appli- 
cation, for  the  palpable  reason  that  no  jurisdiction  was  obtained  of  the 
subject  or  the  parties  involved  in  the  bill  of  complaint.  To  escape  this 
dilemma,  the  learned  counsel  for  appellant  has  recourse  to  the  pro- 
vision of  the  Colorado  statute  (3  Mills'  Ann.  St.  Rev.  Supp.  §  1716,) 
which  provides,  in  condemnation  proceedings,  that  "the  names  of  all 
I^ersons  interested  therein  as  owners  or  otherwise  as  appearing  of 
record,  if  known,  or  if  not  known  stating  that  fact,"  shall  be  set  forth 
in  the  petition.  The  contention  is  that  inasmuch  as  the  record  of 
the  county  in  which  the  lands  are  located  showed  that  the  Burlington 
&  Colorado  Railroad  Company  was  the  ostensible  owner,  yet,  notwith- 
standing it  transpires,  as  shown  by  the  affidavits  in  support  of  the 
bill  as  well  as  its  allegations,  that  whatever  right  or  interest  the 
Burlington  &  Colorado  Railroad  Company  had  to  this  land  had  long 
prior  to  the  institution  of  the  proceeding  for  condemnation  been  con- 
veyed to  and  vested  in  the  complainant,  the  Chicago,  Burlington  & 
Quincy  Railway  Company,  a  separate,  distinct  body  corporate,  the 
proceeding  nevertheless  was  sufficient  to  entitle  the  defendant  to  enter 
upon  the  complainant's  right  of  way,  and  after  ascertaining  the  amount 
of  damages  to  the  owner  of  the  land  and  paying  the  same  into  court, 
as  by  statute  provided,  it  had  the  right  to  enter  and  build  its  road; 
and  that  the  only  right  now  open  to  complainant  is  either  to  accept 
said  money  so  paid  into  court,  or  to  intervene  in  the  condemnation 
proceeding,  as  provided  by  section  1726  of  the  statute  (Mills'  Ann. 
St.),  which  is  as  follows: 

"Any  person  not  made  a  party  to  such  proceeding  may  become  such  by 
filing  a  cross-petition  at  any  time  before  the  hearing,  setting  forth  that  he  Is 
nn  owner  or  has  an  Interest  In  the  property  sought  to  be  taken  or  damaged 
by  the  petitioner,  and  stating  the  character  and  extent  of  such  interest,  and 
the  rights  of  such  person  shall  thereupon  be  fully  considered  and  determined." 
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This  position  does  not  commend  itself  to  our  approval.  It  chal- 
lenges the  right  to  due  process  of  law,  that  rule  of  justice  which  hears 
before  it  condemns,  that  proceeds  upon  inquiry,  and  renders  judg- 
ment only  after  formal  trial.  The  law  abhors  a  judgment  without 
notice.  Under  the  federal  Constitution  and  the  judiciary  act,  passed 
pursuant  thereto,  the  nonresident  citizen,  owning  real  estate  in  the 
state  of  Colorado,  has  the  right  to  appeal  to  the  federal  court  for  the 
just  protection  of  his  property,  whenever  its  ownership  and  enjoy- 
ment are  invaded  against  his  consent  and  without  notice  or  legal  pro- 
cess. No  state  Legislature  under  any  pretense  can  strike  down  or  con- 
dition this  right 

As  well  put  by  appellee's  counsel,  under  the  construction  of  the 
statute  contended  for,  it  would  result  that  if  A.,  possessing  the  right 
of  eminent  domain,  desired  to  appropriate  a  piece  of  land  which  he 
had  reason  to  know  belonged  to  and  was  in  the  possession  of  B.,  yet, 
if  the  record  for  registration  of  deeds  showed  the  title  to  be  in  the 
name  of  C,  the  actual  grantor  of  B.,  A.  could,  by  the  institution  of 
condemnation  proceeding  against  C,  obtain  an  ex  parte  order  of  the 
court  to  oust  B.,  and  put  A.  in  possession,  with  the  only  right  left  to 
B.  to  either  accept  the  money  paid  into  court,  thereby  creating  an 
estoppel  against  him  to  contest  the  right  of  appropriating  his  land,  or 
to  intervene  in  the  proceeding.  In  case  of  a  nonresident  owner  he 
might  never  hear  of  the  unpublished  proceeding  until  the  matter  had 
passed  into  final  judgment  in  the  state  court.  The  mere  statement  of 
such  a  proposition  carries  with  it  its  own  refutation. 

The  primary  requirement  of  the  statute  is  that  the  petition  shall 
set  forth  "the  names  of  all  persons  interested."  Where  the  names  of 
interested  parties  are  not  known,  the  statute,  for  the  mere  purpose 
of  expediting  the  desire  of  the  petitioner  to  construct  a  railroad,  au- 
thorizes the  institution  of  proceedings  against  the  owner  appearing  of 
record,  or  if  not  known  stating  that  fact.  The  statute  does  not  and 
could  not  lawfully  undertake  to  conclude  the  rights  and  transmute  the 
title  of  the  real  owner  without  notice  and  having  his  day  in  court. 
More  than  that,  if  recourse  is  had  to  the  affidavits  in  this  case  it 
appears  that  Mr.  Rogers,  the  president  of  the  Colorado  Eastern  Rail- 
road Company,  before  the  hearing  of  the  condemnation  proceedings, 
came  into  possession  of  facts  sufficient  to  advise  him  that  the  com- 
plainant company  was  claiming  an  interest  in  this  property,  and  that 
it  would  not  come  to  any  convention  with  the  appellant  respecting  a 
concession  of  the  right  of  way. 

The  right  of  the  complainant  as  a  nonresident  citizen  to  appeal  to 
the  equity  jurisdiction  of  the  federal  courts  is  not  affected  by  the 
provision  of  said  section  1726  of  the  Colorado  statute,  which  au- 
thorized it  to  enter  its  voluntary  appearance  and  become  a  party  to 
said  condemnation  proceeding.  It  is  mere  permissive  in  character,  and 
cannot  be  construed  to  operate  as  a  denial  of  the  nonresident's 
right  to  invoke  the  jurisdiction  of  the  federal  court  to  protect  his 
property  rights  when  invaded  without  due  process  of  law.  In  Smyth 
V.  Ames,  169  U.  S.  466,  616,  18  Sup.  Ct.  418,  422,  42  L.  Ed.  819, 
where  a  like  contention  on  principle  was  made,  that  a  specific  statute 
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of  the  State  having  prescribed  a  particular  method  for  the  protection 
of  complainant's  right,  furnished  the  adequate  remedy  at  law  within 
the  meaning  of  section  723,  Rev.  St.  U.  S.  [Q.  S.  Comp.  St.  1901,  p. 
583] ,  the  court  said : 

"We  cannot  accept  this  view  of  the  equity  jurisdiction  of  the  Circuit  CJourts 
of  the  United  States.  The  adequacy  or  inadequacy  of  a  remedy  at  law  for 
the  protection  of  the  rights  of  one  entitled  upon  any  ground  to  invoke  the 
]M>wer8  of  a  federal  court  is  not  to  be  conclusively  determined  by  the  statutes 
of  the  particular  state  in  which  suit  may  be  brought  One  who  is  entitled 
to  sue  In  the  federal  Circuit  Court  may  invoke  its  Jurisdiction  in  equity 
whenever  the  established  principles  and  rules  of  equity  permit  such  a  suit  in 
that  court;  and  he  cannot  be  deprived  of  that  right  by  reason  of  his  being 
allowed  to  sue  at  law  in  a  state  court  on  the  same  cause  of  action.  It  is  true 
that  an  enlargement  of  equitable  rights  arising  from  the  statutes  of  a  state 
may  be  administered  by  the  Circuit  Courts  of  the  United  States  [citing  au- 
thorities]. But  if  the  case  in  its  essence  be  one  cognizable  in  equity,  the 
plaintiff — ^the  required  value  being  in  dispute — ^may  invoke  the  equity  powers 
of  the  proper  Circuit  Court  of  the  United  States  whenever  jurisdiction  at- 
taches by  reason  of  diverse  citizenship  or  upon  any  other  ground  of  federal 
jurisdiction  [citing  authorities].  A  party  by  going  into  a  national  court  does 
not,  this  court  has  said,  lose  any  right  or  appropriate  remedy  of  which  he 
might  have  availed  himself  -in  the  state  courts  of  the  same  locality ;  that  the 
wise  policy  of  the  Constitution  gives  him  a  choice  of  tribunals  [citing  author- 
ities]. So,  'whenever  a  citizen  of  a  state  can  go  into  the  courts  of  a  state 
to  defend  his  property  against  the  Illegal  acts  of  its  officers,  a  citizen  of  an- 
other state  may  invoke  the  jurisdiction  of  the  federal  courts  to  maintain  a 
like  defense.  A  state  cannot  tie  up  a  citizen  of  another  state,  having  property 
rights  within  Its  territory  Invaded  by  unauthorized  acts  of  its  own  officers, 
to  suits  for  redress  in  its  own  courts'  [citing  authorities]." 

On  the  case  presented  we  are  of  opinion  that  the  complainant  was 
entitled  to  a  temporary  injunction.  This,  without  here  deciding 
wheflier  or  not  the  land  in  question  is  subject  to  condemnation  for 
the  uses  claimed  by  the  appellant.  That  question  should  not  be  con- 
sidered by  the  court  until  after  issue  joined  on  the  merits,  evidence 
taken  and  heard,  in  the  due  course  of  procedure.  We  are  of  opinion, 
however,  that  the  temporary  decree  ot  the  court  went  too  far  in  en- 
joining the  appellant  from  instituting  condemnation  proceedings 
against  the  appellee.  It  has  been  rilled  in  Union  Terminal  Company 
V.  Chicago,  Burlington  &  Quincy  Railway  Company  (C.  C.)  119  Fed. 
209,  and  Madisonville  Traction  Company  v.  5aint  Bernard  Mining 
Company  (C.  C.)  130  Fed.  792,  affirmed  by  the  Supreme  Court 
in  196  U.  S.  239,  25  Sup.  Ct  251,  49  L.  Ed.  462,  that  a  condemnation 
proceeding  instituted  in  the  state  court  against  a  nonresident  citizen 
owner  may  be  removed  by  him  into  the  federal  court.  And,  as  a  corol- 
lary, it  is  to  be  conceded  that  the  nonresident  citizen  may  institute  a 
condemnation  proceeding  in  the  first  instance  in  the  federal  Circuit 
Court,  as  such  a  proceeding  partakes  of  the  quality  of  a  suit  at  law. 
This  appellee,  however,  is  not  seeking  to  have  any  land  condemned 
for  a  public  use,  but  resists  the  appropriation  by  appellant  of  its  land. 
As  the  statute  which  confers  the  exercise  of  the  power  of  eminent  do- 
main on  the  petitioner  authorizes  it  to  institute  such  proceeding  in  the 
local  district  court,  and  as  by  section  1719  of  said  statute  (Mills'  Ann. 
St.)  the  petitioner  is  authorized  to  amend  the  petition  by  bringing 
in  a  new  party  at  any  stage  of  the  proceeding,  we  are  unwilling  to 
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deny  to  it  this  statutory  right.  It  is  probable  that  the  appellant  might, 
by  cross-bill  in  the  present  suit,  present  the  question  of  condemnation, 
and,  if  entitled  thereto,  obtain  a  decree  of  condemnation  by  this  court. 
If,  however,  it  should  desire  to  proceed  under  the  state  statute  in  the 
state  court  by  bringing  in  the  appellee,  it  should  have  the  right  to  do 
so,  leaving  the  appellee  free  to  remove  the  case  into  the  federal  court. 
In  either  event  the  question  of  the  right  of  appellant  to  appropriate  by 
condemnation  the  lands  in  controversy  would  have  to  be  tried  out 
in  the  federal  jurisdiction. 

The  temporary  decree  made  by  the  Circuit  Court  is  affirmed,  save 
as  to  that  portion  which  enjoins  the  appellant  from  instituting  con- 
demnation proceedings  in  the  state  court  or  otherwise;  and  the  cause 
is  remanded  to  the  Circuit  Court  with  directions  to  set  aside  and 
vacate  such  provision  of  the  decree,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion.  The  costs  of  the  appeal  to  be  taxed  one- 
half  against  the  appellant  and  one-half  against  the  appellee. 


RICKERD  V.  CHICAGO,  ST.  P.,  M.  &  O.  RT.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  27,  1905.) 

No.  2,232. 

Masteb  and  Sebv ant— Killing  of  Railroad  Fibeican— Assumed  Risk. 
It  cannot  be  said  as  matter  of  law  that  a  railroad  fireman,  who  was  kill- 
ed by  the  derailment  of  the  train  on  bis  usual  run,  assumed  the  risk  of 
such  derailment  as  one  of  the  dangers  of  his  employment  where  there 
was  evidence  tending  to  show  that  the  engine,  which  was  being  operated 
backward,  was  run  at  an  unusual  and  dangerous  speed  on  a  very  rough 
track  and  on  a  downgrade  terminating  in  a  curve  at  the  point  where  the 
derailment  occurred. 

[Ed.  Note. — ^Assumption  of  risk  Incident  to  employment,  see  note  to  Ches- 
apeake &  O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

Same — Nboligbncb  of  Railboao  Company — ^Evidence  of  Custom  of  Other 
Companies. 

Upon  issues  as  to  whether  a  defendant  railroad  company  was  charge- 
able with  negligence  In  the  killing  of  an  employ^  because  of  the  manner 
of  ballasting  its  track,  or  because  of  the  running  of  an  engine  with  a  train 
backwards  at  a  high  rate  of  speed,  while  evidence  that  It  was  customary 
for  other  railroads  to  use  the  same  methods  of  ballasting  and  to  run  en- 
gines backward  at  higher  rates  of  speed  is  competent,  it  Is  not  conclusive, 
where  there  is  other  testimony  that  such  practices  are  dangerous  to  trains, 
and  does  not  warrant  an  Instruction  that  there  was  no  negligence  as  mat- 
ter of  law ;  It  being  the  province  of  the  court  and  jury  to  determine  the 
question  of  negligence  under  all  the  evidence,  and  not  of  other  railroad 
companies. 

Same — ^Action  fob  Death  op  Sebvant — Questions  fob  Juby. 

In  an  action  to  recover  for  the  death  of  a  railroad  fireman,  who  was 
killed  by  the  derailing  of  the  train  on  his  usual  run,  it  was  shown  that  the 
train,  consisting  of  eight  freight  cars,  a  passenger  coach,  engine,  and  ten- 
der, was  run  on  a  downgrade  on  a  rough  track,  the  engine  operated  back- 
ward, at  a  speed  of  from  35  to  40  miles  an  hour,  to  a  point  where  the  track 
curved  and  commenced  to  ascend  a  steep  upgrade  where  the  derailment  oc- 
curred ;  also,  that  a  flange  of  one  of  the  wheels  of  the  tender  was  broken 
either  before  or  after  the  derailment  There  was  also  evidence  tending  to 
show  that  the  track  was  rough  and  In  bad  condition,  owing  to  insufficient 


Digitized  by 


Google 


906  141  FBDBBAL  BBPOBTBB. 

ballasting  and  decayed  ties,  and  tbat  the  speed  of  the  train  at  the  time 
was  greater  than  usual.  Under  the  law  of  the  state  the  railroad  company 
was  liable  for  injuries  to  employes  caused  by  the  negligence  of  fellow  serv- 
ants. Held,  that  such  evidence  presented  a  case  for  the  jury,  and  that  it 
was  error  to  direct  a  verdict  for  defendant 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

On  the  26th  day  of  October,  1908,  William  B.  Rickerd,  while  performing  the 
duties  of  fireman  on  one  of  defendant  in  error's  trains  In  the  state  of  Wiscon- 
sin, was  killed  by  the  derailment  of  the  engine  on  which  he  was  employed. 
Laura  Rickerd,  as  administratrix,  sued  the  railway  company  to  recover  dam- 
ages for  said  killing.  She  alleged  In  her  complaint  that  the  proximate  cause  of 
the  killing  was  negligence  on  the  part  of  the  railroad  company  in  certain  partic- 
ulars, specified  in  her  complaint  as  follows:  (1)  That  the  roadbed  and  rail- 
road track  at  the  point  where  said  engine  and  train  became  derailed  was  un- 
ballasted, unsurfaced,  and  so  very  rough  and  uneven  that  they  were  unfit,  un- 
safe, and  dangerous  as  a  roadbed  and  railway  track  upon  which  to  operate  en- 
twines and  trains;  (2)  that  at  the  time  said  locomotive  engine  became  derailed 
the  locomotive  engineer  in  charge  of  said  engine  carelessly,  negligently,  wrong- 
Lully,  and  unlawfully  caused  said  engine  and  train  to  be  propelled  at  a  very 
high,  dangerous,  excessive,  and  unsafe  rate  of  speed,  and  at  a  rate  of  speed 
much  in  excess  of  the  usual  and  ordinary  rate  of  speed  on  said  railway ;  (3) 
that  at  the  time  of  said  derailment  said  engine  was  being  operated  tmckward. 

The  law  of  Wisconsin  bearing  upon  the  liability  of  the  railway  company  is 
as  follows :  "Liability  for  Injuries  to  Employees :  Section  1816.  Every  rail- 
road company  operating  any  railroad  which  is  In  whole  or  in  part  within  this 
state  shall  be  liable  for  all  damages  sustained  within  the  same  by  any  of  its 
employees  without  contributory  negligence  upon  his  part:  (1)  When  such 
injury  is  caused  by  a  defect  in  any  locomotive,  engine,  car,  rail,  track,  machin- 
ery or  appliance  required  by  said  company  to  be  used  by  its  employees  in  and 
about  the  business  of  their  employment,  if  such  defect  could  have  been  dis- 
covered by  such  company  by  reasonable  and  proper  care,  tests  or  inspections ; 
and  proof  of  such  defect  shall  be  presumptive  evidence  of  knowledge  thereof 
on  the  part  of  such  company.  (2)  While  any  such  employee  is  so  engaged  In 
operating,  running,  riding  upon  or  switching  passenger,  freight  or  other  trains, 
engines,  or  cars,  and  while  engaged  in  the  performance  of  his  duty  as  such  em- 
ployee, and  which  such  injury  shall  have  been  caused  by  the  carelessness  or 
negligence  of  any  other  employee,  oflScer  or  agent  of  such  company  In  the  dis- 
cbarge of  or  for  failure  to  discharge  his  duties  as  such."    Rev.  St.  Wis.  1898. 

At  the  trial  of  the  case  in  the  court  below  the  plaintiff  in  error  introduced 
evidence  tending  to  show  the  following  facts:  Defendant  in  error  owns  and 
operates  a  line  of  railroad  in  the  state  of  Wisconsin  l>etween  the  towns  of 
Spring  Valley  and  Woodville.  On  the  26th  day  of  October,  1903,  William  B. 
Rlckerd,  while  employed  as  fireman  on  a  locomotive  engine  which  was  haul- 
ing one  of  defendant  In  error's  trains  on  said  road,  was  killed  by  the  derail- 
ment of  said  engine  and  train.  The  train  consisted  of  eight  freight  cars  and 
one  passenger  coach.  The  railroad  track  at  the  place  of  the  accident  runs 
north  and  south.  At  a  point  north  of  the  place  of  derailment  1100  feet  the 
track  is  17*feet  higher  than  at  the  place  of  derailment,  making  a  1.8**  grade. 
At  a  point  1500  feet  south  of  the  place  of  derailment  the  track  is  30  feet 
higher  than  at  the  place  of  derailment,  making  a  2,5°  grade.  At  the  time  of 
the  derailment  the  train  was  going  south,  and  the  engine  was  being  operated 
backward.  The  speed  of  the  train  was  from  35  to  40  miles  an  hour.  At  the 
point  of  derailment  there  was  a  3  per  cent,  curve  in  the  track.  Mr.  Egan,  a 
witness  for  plaintifiT,  testified  that  the  roadbed  at  and  near  the  point  of  derail- 
ment was  rough  and  not  well  surfaced,  the  ties  were  old  and  light,  the  surface 
material  between  the  ties  was  coarse,  consisting  of  pieces  of  slag  from  two  to 
three  inches  in  diameter.  There  was  no  fine  dirt  on  it,  and  water  would  run 
in  every  direction  through  the  slag. 

Harry  Hall,  a  witness  for  plaintiff  in  error,  was  a  passenger  on  the  train  in 
question,  and  testified  that  before  the  derailment  the  cars  were  swaying  back 
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And  fortb  and  bobbing  np  and  down.  Jobn  Bums,  a  witness  for  the  plaintiff, 
testified  that  the  railroad  track  at  the  point  of  derailment  was  rough  and 
uneven,  with  yery  little  attempt  to  ballast  it ;  that  the  condition  of  the  ties  was 
such  that  in  various  places  you  could  kick  them  with  your  foot  to  pieces  because 
of  their  being  rotten.  Mr.  Bums,  who  Is  a  locomotive  engineer,  also  testified 
that  it  is  not  so  safe  to  run  an  engine  backward  as  forward,  and  that  a 
maximum  rate  of  speed  of  16  to  16  miles  an  hour  is  a  maximum  safe  rate  of 
speed  in  running  an  engine  backward,  and  gave  it  as  his  Judgment  that  an 
engine  could  not  be  run  over  the  track  in  question  backward  at  a  speed  of 
forty  miles  an  hour  without  being  derailed.  Mr.  Gibson,  another  locomotive 
engineer,  gave  testimony  to  the  same  effect 

After  the  accident  one  of  the  wheels  of  the  tender  was  found  to  be  broken. 
The  piece  was  broken  out  of  the  flange,  and  was  about  14  inches  long.  The 
break  was  a  fresh  one.  The  testimony  of  plaintiff  in  error  tended  to  show 
that  the  break  occurred  after  the  wheel  left  the  rail.  The  testimony  of  de- 
fendant in  error  tended  to  show  that  the  break  occurred  before  the  wheel  left 
the  rail. 

Certain  witnesses  called  by  plaintiff  in  error  testified  as  follows  relative 
to  the  speed  of  the  train  at  the  time  of  derailment  In  comparison  with  the 
usual  speed  of  the  train :  Katie  Radbaugh :  '*Q.  How  did  it  run  [the  train] 
on  this  day  in  question  as  compared  with  the  speed  at  which  it  ran  on  other 
occasions?  A.  It  ran  very  fast,  much  faster  than  I  have  ever  noticed  it  be- 
fore." Marlt  Gronne  testified :  "Compared  as  Id  speed  with  other  days  when 
it  [the  train]  went  by,  it  was  going  faster  the  day  it  tipped  over  than  at  other 
times.  I  cannot  remember  that  I  ever  saw  any  train  go  by  before  as  fast  as 
this."  Elizabeth  Gunderson  testified  that  It  seemed  to  her  that  the  train  ran 
faster  at  the  time  In  question  than  usual.  William  Covell,  the  engineer  on 
the  train  at  the  time  in  question,  called  by  defendant  in  error,  testified  that 
the  usual  speed  of  the  train  with  a  heavy  load  as  tbe  train  passed  down  by 
the  charcoal  kilns  and  over  the  bridge  was  between  30  and  35  miles  an  hour. 
The  derailment  occurred  at  the  lowest  point  of  the  track  between  two  hills, 
and  at  the  middle  point  of  the  curve  herein  referred  to.  The  engine  was  a' 
42-ton  engine,  with  hauling  capacity  of  450  tons.  The  load  on  the  cars  at  time 
of  derailment  was  160  tons. 

The  defendant  Introduced  evidence  which  tended  to  contradict  the  evidence 
of  plaintiff  in  error.  The  deceased,  William  B.  Rlckerd,  had  been  fireman  for 
defendant  in  error  between  four  and  five  years  on  this  same  road,  performing 
the  same  kind  of  service,  including  the  manner  of  operating  the  engine,  and 
during  this  time  had  made  two  trips  a  day  over  this  same  piece  of  road.  At 
the  close  of  all  the  evidence  the  defendant  In  error  moved  the  court  to  direct  a 
verdict  in  its  favor,  which  motion  was  granted,  and  the  case  is  now  here  on 
exception  to  such  ruling. 

Frank  D.  Larrabee  (Mathias  Baldwin,  on  the  brief),  for  plaintiff  in 
error. 

Pierce  Butler  (Thomas  Wilson,  on  the  brief),  for  defendant  in  error. 

Before  HOOK,  Circuit  Judge,  and  GARLAND  and  POLLOCK, 
District  Judges. 

GARLAND,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  question  presented  by  the  record  is  whether,  under  the  law  of 
Wisconsin  and  the  general  law  of  negligence,  a  case  is  presented  for  a 
jury  where  it  is  shown  that  a  train  consisting  of  eight  freight  cars,  a 
passenger  coach,  locomotive  engine,  and  tender  was  run  on  a  down 
grade  on  a  rough  track,  the  engine  operated  backward,  at  the  rate  of 
from  35  to  40  miles  an  hour  to  a  point  where  the  track  curves,  and  where 
it  conimences  rapidly  to  ascend  an  up  grade,  with  breakage  of  the  wheel 
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of  the  tender,  derailment  of  the  engine  and  cars,  and  the  killing  of  de- 
ceased as  incidents  of  the  trip.  There  can  be  but  one  answer  to  the 
question.  It  certainly  presents  a  question  for  the  jury,  unless  there  is 
some  rule  of  law  which  will  prevent  a  recovery.  It  is  urged  in  this  case 
that  there  can  be  no  recovery,  because,  as  matter  of  law,  the  deceased 
must  be  held  to  have  assumed  the  risks  and  hazards  of  his  occupation 
on  account  of  his  service  with  the  railway  company  as  fireman  on  the 
same  road,  in  the  same  kind  of  service,  for  four  or  five  years  prior  to  the 
accident.  When  Rickerd  entered  upon  or  continued  in  the  employment 
of  the  company,  he  assumed  all  the  risks  and  dangers  of  his  occupation,^ 
which  were  known  to  him,  and  all  which  a  reasonably  prudent  man  in 
his  situation  would  have  known.  In  the  case  of  Chicago  G.  W.  Ry.  Co. 
V.  Price,  97  Fed.  431,  38  C.  C.  A.  247,  this  court  declared  the  law  as 
follows : 

'The  rule  Is  that  the  danger  from  the  defects  of  the  railroad  or  machinery 
furnished  the  employd  must  have  been  so  obvious  and  threatening  tliat  a 
reasonably  prudent  man  In  his  situation  would  have  avoided  them,  in  order  to 
charge  the  injured  servant  with  contributory  negligence  because  he  continued 
in  the  discharge  of  his  duty,  and  thereby  assumed  the  risks.  Railway  Ck>.  v. 
Jarvi,  10  U.  S.  App.  439»  450.  3  C.  C.  A.  433,  437,  53  Fed.  66,  69;  Kane  v.  Rail- 
way Go.,  128  U.  S.  91,  94,  9  Sup.  Gt  16,  32  L.  Ed.  339;  Railroad  Go.  v.  McDade,. 
135  U.  8.  554,  570,  573,  30  Sup.  Gt  1044,  34  L.  Ed.  235;  Gook  v.  Railway  Go.. 
34  Minn.  45,  24  N.  W.  811 ;  Myers  ▼.  Iron  Go.,  150  Mass.  125,  22  N.  E.  631^  15- 
Am.  St  Rep.  176." 

We  must  not  lose  sight  of  the  fact,  however,  that  the  danger  to  which 
the  deceased  was  subject  under  the  circumstances  detailed  in  the  evi- 
dence resulted  from  a  combination  of  alleged  negligent  acts  on  the  part 
of  defendant  and  its  engineer.  Neither  one,  perhaps,  standing  alone,^ 
would  have  caused  the  accident,  but  the  rough  and  uneven  track,  the 
excessive  speed,  the  running  of  the  engine  backward,  the  curved  track 
at  the  bottom  of  a  steep  down  grade  where  the  track  commenced  a  sharp 
up  grade,  all  taken  together,  it  is  alleged,  caused  the  derailment.  Can 
it  be  said  as  a  matter  of  law  that  by  his  service  for  four  or  five  years  as 
fireman  deceased  knew  the  danger  to  him  of  these  combined  acts  of  neg- 
ligence, or  that  a  reasonably  prudent  man  in  his  situation  would  have 
known  it  ?  It  is  noticeable  that  both  sides  at  the  trial  placed  upon  the 
stand  expert  witnesses  as  to  the  danger  attendant  upon  operating  an  en- 
gine backward  at  the  rate  of  speed  and  under  the  conditions  shown  by 
the  testimony  in  this  case.  We  think  the  question  as  to  whether  the  de- 
ceased knew,  or  as  a  reasonably  prudent  man  ought  to  have  known,  the 
danger  of  breaking  the  flange  of  the  wheel  and  derailment  by  reason  of 
the  existence  of  the  alleged  acts  of  negligence,  should  have  been  submit- 
ted to  the  jury,  especially  in  view  of  the  testimony  that  the  speed  of  the 
train  at  the  time  of  the  accident  was  greater  than  usual.  This  testimony 
cannot  be  brushed  aside  as  of  no  weight,  as  its  weight  or  the  credibility 
of  the  witnesses  is  not  for  the  court,  but  for  the  jury,  to  determine.  The 
witnesses  who  testified  that  the  speed  of  the  train  was  from  35  to  40 
miles  an  hour,  and  the  witnesses  who  testified  that  the  speed  was  faster 
than  usual,  corroborate  each  other,  as  the  engineer  called  by  the  defend- 
ant testified  that  the  usual  speed  was  30  to  35  miles  an  hour.  We  think 
that  the  evidence  left  the  extent  of  the  knowledge  of  deceased  of  tlie 
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danger  to  which  he  was  exposed  by  the  alleged  acts  of  negligence  of 
the  railway  company  too  indefinite  and  uncertain  to  warrant  the  trial 
court  in  withdrawing  the  question  of  his  assumption  of  this  danger  from 
the  jury. 

The  trial  court  assumed  that  there  was  no  evidence  as  to  the  bad  con- 
dition of  the  track,  except  the  use  of  slag  for  ballasting,  and,  as  slag 
was  used  by  other  railroad  companies  for  ballasting,  there  was  no  want 
of  ordinary  care  in  the  use  of  it  in  the  present  case.  The  assumption  as 
to  what  the  evidence  showed,  as  well  as  the  legal  conclusion  drawn 
therefrom,  was  erroneous.  What  a  well-conducted  railroad  company 
may  use  for  ballast  may  be  evidence  relevant  to  the  issue  of  negligence, 
but  the  plaintiff  had  the  right  to  have  her  case  tried  by  a  court  of  jus- 
tice, and  not  by  some  other  railroad  company.  The  trial  court,  again, 
said  that,  notwithstanding  the  testimony  of  some  of  plaintiff's  witnesses 
that  in  theii-  opinion  it  was  unsafe  to  run  an  engine  backward  faster  than 
15  or  18  miles  an  hour,  it  was  customary  among  very  many  railroads  to 
run  engines  with  the  tenders  in  front  at  much  higher  rates,  and  that 
whatever  is  customary  on  well-conducted  roads  is  not  negligence.  This 
was  an  erroneous  view  of  the  case,  as  it  took  a  disputed  question  of 
fact  from  the  consideration  of  the  jury,  and  announced  a  mistaken  view 
of  the  law  of  negligence.  The  final  arbiters  of  what  shall  constitute 
negligence  under  a  particular  state  of  facts  are  the  courts  of  justice,  and 
they  cannot  abdicate  this  function  in  favor  of  any  one.  In  this  class 
of  cases  the  law  fixes  the  standard ;  the  question  always  being :  "What 
would  a  reasonably  careful  and  prudent  man,  in  the  exercise  of 
ordinary  care,  have  done  under  like  circumstances?"  Evidence 
of  what  other  well-conducted  railroads  do  in  the  operation  of  en- 
gines backward  may,  in  a  proper  case,  be  relevant;  but  other  rail- 
roads cannot,  by  their  custom,  deprive  the  plaintiff  in  error  from  hav- 
ing the  question  as  to  whether  the  operation  of  the  engine  backward  un- 
der the  conditions  which  she  claims  existed  in  this  case,  and  in  face  of 
the  fact  that  she  introduced  evidence  that  to  so  operate  them  faster  than 
15  to  18  miles  an  hour  is  dangerous,  and  that  to  so  operate  them  is  not 
as  safe  as  to  operate  them  in  the  regular  way,  submitted  to  a  jury  for  de- 
termination. The  trial  court  was  also  of  the  opinion  that  there  was  not 
sufficient  evidence  to  warrant  the  jury  in  finding  that  the  derailment  was 
caused  by  any  other  cause  than  the  breaking  of  the  flange  of  the  wheel 
on  the  tender,  and,  as  there  is  no  complaint  made  as  to  any  negligence  in 
regard  to  the  wheel,  there  could  be  no  recovery.  The  proximate  cause 
of  the  derailment  in  this  case  was  for  the  jury,  and  the  testimony  left 
that  question  in  doubt,  but  the  plaintiff  in  error  had  the  right  to  claim,  as 
a  reasonable  inference  from  the  evidence,  that  the  acts  of  alleged  negli- 
gence on  the  part  of  de^fendant  in  error  broke  the  flange  of  the  wheel 
of  the  tender.  It  would  not  be  an  improbable  thing,  and  certainly  not 
impossible. 

The  judgment  of  the  trial  court  must  be  reversed,  and  a  new  trial  or- 
dered. 
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TAGGART  t.  KBPUBLIO  IRON  ft  STEEL  00. 
(Circuit  Ck>art  of  Appeals,  Sixth  Glrcait    November  13,  1906.) 

No.  1,415. 

1.  Railboads — Ohio  Statute  Requibino  Blocking  of  Fbogs — Private  Swttch- 

BS. 

A  manufacturing  company,  maintaining  in  its  yards  a  number  of  tracks 
and  a  switch  engine  for  Its  use  in  shifting  freight  cars,  is  not  a  "railroad 
corporation  operating  a  railroad  or  part  of  a  railroad/'  within  the  mean- 
ing of  93  Ohio  Laws,  p.  342,  requiring  such  railroad  corporations  to  block 
their  frogs. 

[Ed.  Note. — ^Duty  to  block  switches,  see  note  to  Hauss  v.  Railroad  Co.. 
46  C.  0.  A.  9a] 

2.  Masteb  Am)  Servant — ^Action  fob  Injury  to  Switchman — Questions  fob 

Jury. 

,  Plaintiff  was  employed  as  a  switchman  in  the  yards  of  defendant,  a 
manufacturing  company,  and  in  stepping  between  slowly  moving  cars  to 
uncouple  the  same,  after  the  automatic  coupler  failed  to  work,  his  foot 
caught  in  an  unblocked  frog,  and  he  was  injured.  There  was  testimony 
that  the  couplers  on  a  large  number  of  cars  switched  in  the  yards  would 
not  work,  and  that  it  was  customary  in  such  case,  and  in  fact  often  nec- 
essary, for  the  switchman  to  go  between  the  cars ;  and  there  was  no  rale 
prohibiting  it  PlaintiflT  had  worked  there  but  12  days,  and  testified,  with- 
out contradiction,  that  he  did  not  know  the  frogs  were  unblocked,  because 
they  were  covered  with  cinders.  Held,  that  the  question  whether  plain- 
tiff was  negligent  In  attempting  to  make  the  coupling  as  he  did,  and  also 
the  question  whether,  if  so,  his  negligence  was  a  proximate  cause  of  bis 
Injury  by  reason  of  the  unblocked  frog,  were  questions  for  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

King  &  Tracy  and  Marshall  &  Fraser,  for  plaintiff  in  error. 
Richard  Jones,  Jr.,  and  Holbrook  &  Monsarrat,  for  defendant  in  error. 
Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  to  recover  damages  for 
personal  injuries  (the  loss  of  a  foot)  suffered  by  the  plaintiff  while  in 
the  employ  of  the  defendant  as  a  yard  switchman.  The  court  directed  a 
verdict  against  the  plaintiff,  on  the  ground  that  the  testimony  showed 
he  was  guilty  of  contributory  negligence.  The  case  is  here  upon  the 
question  whether  it  was  one  for  the  jury. 

The  accident  took  place  on  August  8,  1903.  Taggart,  the  plaintiff, 
was  then  35  years  old,  and  had  been  employed  by  the  steel  company 
about  12  days.  Before  that  time,  he  had  been  employed  some  3  years 
as  a  brakeman  in  yard  and  road  service.  The  compiany  owns  and  oper- 
ates a  rolling  mill  near  Toledo,  Ohio,  and  in  connection  with  it  a  number 
of  tracks  and  switches  in  the  yard  which  incloses  its  plant.  On  these 
tracks  it  operates  a  pony  or  switch  engine  for  convenience. in  shifting 
freight  cars.  For  this  purpose  it  employs  an  engineer  and  a  switchman. 
On  the  day  of  the  accident,  the  plaintiff  and  the  engineer  were  engaged 
in  switching  cars  in  the  yard.  Three  box  cars  were  attached  to  the  en- 
gine. It  was  necessary  for  the  plaintiff  to  cut  off  two  of  these  cars  by 
uncoupling  them.    The  cars  were  moving  at  the  rate  of  from  two  to 
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four  miles  an  hour.  The  cars  to  be  uncoupled  were  each  provided  with 
an  automatic  coupler.  The  plaintiff  was  on  the  west  side  of  the  train, 
the  same  side  as  the  engineer.  There  was  testimony  tending  to  show  it 
was  necessary  for  him  to  be  here,  because  only  from  this  side  could  he 
signal  the  engineer,  and  because  a  sand  bin  and  other  obstructions  came 
so  dose  to  the  track  on  the  other  side  as  to  prevent  an  approach  to  the 
cars  there.  Walking  along  as  the  train  moved,  the  pkiintiif  two  or  three 
times  attempted  to  uncouple  the  cars  by  the  use  of  the  lever  of  the  auto- 
matic coupler,  but  it  would  not  work.  He  says  the  chain  was  so  long  it. 
would  not  lift  the  pin.  At  any  rate,  failing  to  uncouple  the  cars  by  the 
use  of  the  automatic  coupler,  he  stepped  between  them  for  the  purpose 
of  lifting  the  pin  with  his  hand.  As  he  stepped  in,  his  foot  was  caught 
in  an  unblocked  frog  and  crushed  and  mangled  by  the  moving  car  before 
he  could  extricate  it.  The  testimony  was  conflicting  as  to  whether  the 
cars  could  have  been  safely  uncoupled  while  standing  still.  The  en- 
gineer, who  had  had  no  experience  as  a  switchman,  thought  they  could. 
The  plaintiff  and  other  switchmen  said  they  could  not.  The  court  took 
the  view  that,  since  the  cars  were  equipped  with  automatic  couplers,  the 
switchman  was  bound  to  uncouple  them  without  going  between  them, 
and,  if  there  were  obstructions  on  the  other  side,  he  should  have  sig- 
naled the  engineer  to  move  the  cars  further  up,  and  then  have  gone 
around  and  tried  the  coupler  on  the  other  side.  Since  he  did  not  do  this, 
but  took  "the  more  dangerous  way,"  he  was  guilty  of  contributory  neg- 
ligence. Respecting  the  testimony  of  the  plaintiff  that  it  was  the  custom 
in  that  yard  to  uncouple  by  hand  while  the  cars  were  in  motion  when  the 
automatic  coupler  would  not  work,  the  court  said  that  no  custom  of  that 
sort  could  change  the  inherent  negligent  character  of  the  act  of  unnec- 
essarily going  between  the  cars  when  they  were  moving. 

1.  Counsel  discussed  the  question  whether  the  Ohio  statute  requiring 
railroad  companies  to  block  their  frogs  did,  or  did  not,  apply  to  the  de- 
fendant. The  act  in  terms  applies  to  "every  railroad  corporation  oper- 
ating a  railroad  or  part  of  a  railroad  in  this  state."  93  Ohio  Laws,  p. 
342.  Failure  to  comply  with  the  act  subjects  the  railroad  corporation  to 
a  punishment  by  fine.  Although,  by  the  law  of  Ohio,  a  manufacturing 
company  may  construct  a  railroad,  when  such  purpose  is  stated  in  its 
articles  of  incorporation  (Rev.  St.  §  3866),  and  with  respect  to  it  is 
made  subject  to  the  general  railroad  laws  of  the  state,  we  are  not  satis- 
fied that  the  yard  tracks  and  switches,  operated  by  the  defendant  in  the 
manner  we  have  described,  come  within  the  intent  and  meaning  of  this 
statute.  U.  S.  v.  Harris,  177  U.  S.  305,  20  Sup.  Ct.  609,  44  L.  Ed.  780. 
They  do  not  seem  to  us  to  constitute  a  railroad  or  make  this  manufac- 
turing company  a  railroad  corporation  under  the  law  of  Ohio.  We 
might  as  well  hold  that  every  private  switch  constitutes  a  railroad  and 
makes  the  person  or  company  owning  and  operating  it  a  railroad  corpo- 
ration. These  yard  tracks  are  nothing  more  than  private  switches  and 
were  only  used  as  such.  There  were  some  10  frogs  in  this  yard,  all  un- 
blocked, and  covered  with  cinder,  so  their  character  was  not  open  and 
obvious.  The  failure  to  block  them,  if  not  negligence  as  a  matter  of  law 
under  the  Ohio  statute,  might  have  been  held  by  the  jury  to  be  negli- 
gence in  fact  under  all  the  circumstances. 
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2.  The  real  question  in  the  case,  as  submitted  to  us,  is  whether  the 
court  was  correct  in  holding  that  the  plaintiff  had  been  guilty  of  con- 
tributory negligence  in  stepping  between  the  cars.  We  think  the  court 
was  not ;  that  the  rule  laid  down  in  the  case  of  L.  E.  &  W.  R.  R.  Co.  v. 
Craig,  73  Fed.  643,  19  C.  C.  A.  631,  and  Id.,  80  Fed.  488,  25  C.  C.  A. 
585,  required  the  submission  of  the  question  to  the  jury.  Taggart  had 
been  employed  in  the  yard  only  10  or  12  days.  He  was  not  informed 
that  the  frogs  were  unblocked.  He  says  he  did  not  know  they  were 
unblocked,  that  the  cover  of  cinder  concealed  their  character,  and  there 
was  nothing  to  contradict  him,  except  an  inference — ^the  inference  that 
because  he  was  working  there  he  must  have  noticed  their  character.  In 
answer  to  this,  it  might  be  said  that,  having  worked  where  the  frogs 
were  required  by  law  to  be  blocked,  he  would  naturally  presume,  without 
examination,  that  these  frogs  were  blocked.  The  company  had  no  rules 
to  regulate  his  work.  In  the  Craig  Case  there  was  a  rule  forbidding  em- 
ployes to  go  between  the  cars  when  coupling  or  uncoupling,  but  the 
plaintiff  was  permitted  to  show  that  the  company  practically  abrogated 
or  abandoned  the  rule  by  acquiescing  in  its  constant  violation.  In  the 
present  case  there  was  no  rule,  and  there  was  testimony  tending  to  show 
that  it  was  usual  and  customary  for  the  switchman  to  step  in  and  lift 
the  pin  when  the  autcxnatic  coupler  would  not  work,  although  the  cars 
were  in  motion.  The  yard  boss  testified  to- this.  There  was  also  testi- 
mony of  a  substantial  kind,  tending  to  show  it  was  not  only  custcmiary, 
but,  as  a  practical  thing,  necessary  and  proper,  for  the  plaintiff,  under 
the  peculiar  circumstances  pres^ted  to  him,  to  step  in  for  the  purpose 
of  lifting  the  pin ;  that  he  had  to  work  on  that  side,  both  to  signal  th^ 
engineer  and  because  there  were  obstructions  on  the  other;  and  he  had 
to  uncouple  the  cars  while  moving  because  they  could  not  be  uncoupled 
when  standing  still  without  unreasonable  difficulty  and  delay,  if  not  dan- 
ger. To  the  suggestion  that  the  presence  of  the  automatic  couplers 
changed  the  situation,  it  may  be  said  that  such  a  coupler  to  be  effective 
must  work.  The  uncontradicted  testimony  was  that  this  coupler  would 
not  work  and  there  was  testimony  to  the  effect  that  80  per  cent,  of  the 
couplers  tried  in  the  yard  would  not  work.  It  may  have  been  that  the 
cars  used  there  did  not  come  under  the  federal  act.  That  act,  as  we  have 
held,  is  limited  to  cars  used  in  interstate  commerce.  U.  S.  v.  Geddes, 
131  Fed.  452,  65  C.  C.  A.  320.  But,  however  that  may  be,  a  car  with 
an  automatic  coupler  that  will  not  work  is  to  all  intents  and  purposes  a 
car  without  an  automatic  coupler,  and  the  switchman  must  handle  it  in 
the  old  way,  dangerous  though  that  may  be. 

This  brings  us  to  another  consideration,  whether,  if  Taggart  was 
negligent  in  stepping  in  to  lift  the  pin,  such  negligence  contributed  di- 
rectly to  his  injury;  in  other  words,  whether  he  should  have  anticipated 
the  accident  which  befell  him.  Ought  he  to  have  forseen  the  unblocked 
frog  ?  The  record  does  not  show  that  the  cars  were  moving  at  a  speed 
dangerous  in  itself.  If  Taggart,  in  stepping  in,  had  stumbled  and  had 
been  run  over,  or  in  lifting  the  pin  had  caught  his  hand  and  had  it 
crushed,  it  might  well  be  said  that  these  were  contingencies  he  should 
have  anticipated,  and  that  his  negligence  in  exposing  himself  to  such 
dangers  was  the  proximate  cause  of  his  injury;  but  there  was  testimony 
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tending  to  show  that  he  had  no  reason  whatever  to  apprehend  the  dan- 
ger of  the  unblocked  frog.  That  was  a  danger  to  which  he  would  have 
equally  exposed  himself  in  walking  ahead  of  a  moving  train  or  in  going 
around  it  to  get  to  the  other  side.  Both  these  things  switchmen  fre- 
quently have  to  do.  In  the  Craig  Case  it  was  held  that  this  question  of 
proximate  cause  was  one  for  the  jury.  78  Fed.  642,  646,  19  C.  C  A. 
631. 

Being  of  the  opinion  that  the  case  was  one  for  the  jury,  the  judgment 
is  reversed,  and  the  case  remanded  for  a  new  trial. 


CHICAGO  GREAT  WESTERN  RT.  00.  ▼.  CROTTT 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Octobsr  6,  1905.) 

No.  2,003. 

1.  Neoliqknoij — Pebsonai.  Injuby — Assumption  of  Risk  ahd  Contbibutoby 
Negliqbncb  May  Abisb  out  of  Same  Facts. 

While  assumption  of  risk  and  contributory  negligence  reet  upon  different 
git>unds  and  are  distinct  and  independent  defenses,  they  are  not  neces- 
sarily Incompallble,  but  may  and  sometimes  do  arise  out  of  the  same  facts, 
as  where  the  danger  is  not  only  known  or  obyious,  but  Injury  therefrom  is 
so  Imminent  that  no  person  of  ordinary  prudence  would  assume  the  risk. 
2^  Masteb  and  Sebvant— Sebvant  Acting  undeb  Dibbction  or  Sufebiob. 

Where  a  servant  knows  and  appreciates  the  danger  of  the  act  which  he 
undertakes,  he  does  not  any  the  less  assume  the  risk  of  injury  or  become 
chargeable  with  contributory  negligence,  as  the  case  may  be,  because  he 
undertakes  it  under  the  direction  of  his  superior. 

[Ed.  Note.— For  cases  in  point,  see  toI.  S4,  Cent  Dig.  Master  and  Serv- 
ant, §§  649,  781.] 

t.  Same — Stakino  or  Cab. 

A  brakeman,  who,  in  the  absence  of  an  emergency  Justifying  his  action, 
participated  in  staking  a  car  with  full  knowledge  and  appreciation  of  the 
danger,  assumed  the  risk  of  injury,  although  the  conductor  may  have  been 
negligent  in  directing  that  the  car  be  staked  when  there  was  another  and 
safe  method  of  accomplishing  the  same  result,  and  in  directing  the  use 
of  an  engine  and  train  In  the  process  of  staking  when  the  use  of  the  en- 
gine alone  was  reasonably  possible  and  less  dangerous;  and,  where  the 
danger  was  so  imminent  that  no  person  of  ordinary  prudence  would  have 
assumed  the  risk,  the  brakeman  was  also  guilty  of  contributory  negligence. 

4.  Same— Iowa  Statute— Negligence  or  Co-Employ^  on  Railboad— Assump- 
tion or  Risk. 

The  statute  of  Iowa  (Code  1807,  fi  2071)  abrogates  in  respect  of  the 
"use  and  operation  of  any  railway**  the  conmion-law  rule  that  an  employd 
by  his  contract  of  employment  assumes  the  risk  of  injury  from  the  future 
negligence  of  a  fellow  servant ;  but  It  does  not  affect  the  rule  that,  where 
an  employ^  undertakes  an  act  the  danger  of  which  is  obvious  or  acttally 
known  to  him,  and  is  inherent  in  the  act  Itself  or  in  the  particular  man- 
ner In  which  it  is  to  be  performed,  he  assumes  the  risk  of  injury,  and  this, 
although  the  danger  may  have  arisen  from  the  prior  negligence  of  a  co- 
employ^. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

Thomas  D.  Healy  (M.  F.  Healy,  D.  M.  Kelleher,  A.  G.  Briggs,  and 
John  L.  Erdall,  on  the  brief),  for  plaintiflf  in  error. 
141 F.— 58 
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H.  C.  Kenline  and  J.  J.  McCarthy  (R.  P.  Roedell,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  to  recover 
damages  for  the  death  of  James  J.  Crotty,  a  brakeman,  which  occurred 
while  lie  was  engaged,  with  others,  in  moving  a  car  from  one  of  two 
parallel  side  tracks  to  the  other  over  a  connecting  switch  by  the  process 
of  staking,  a  term  which  indicates  that  the  car  was  being  pushed  toward 
and  over  the  switch  by  means  of  a  pole  placed  between  the  car  and  a 
moving  engine  or  train  on  the  other  track.  The  only  negligence  char- 
ged against  the  defendant  which  the  evidence  tended  to  sustain  was 
that  staking,  although  known  to  be  dangerous,  was  resorted  to  when  an- 
other and  entirely  safe  method  of  moving  the  car  was  reasonably  open, 
and  that  an  engine  and  train  were  used  in  the  staking  when  the  use  of 
the  engine  alone  was  reasonably  possible  and  was  known  to  be  attended 
with  less  danger.  That  this  constituted  actionable  negligence  is  not 
questioned.  The  defenses  were  assumption  of  risk  and  contributory 
negligence.  The  defendant,  conceiving  that  both  were  conclusively 
established  by  the  evidence,  requested  that  the  jury  be  instructed  to  re- 
turn a  verdict  in  its  favor.  The  request  was  denied,  and  that  ruling  is 
assigned  as  error. 

Without  conflict,  the  evidence,  and  more  especially  that  for  the 
plaintiff,  established  these  facts :  A  train  crew,  in  which  the  deceased 
was  a  brakeman,  had  just  brought  a  freight  train,  consisting  of  an  en- 
gine and  about  seven  cars,  from  Qarion,  Iowa,  to  one  of  two  side 
tracks  in  the  defendant's  switching  yards  at  Coulter,  in  that  state, 
when  the  station  agent  requested  the  crew  to  move  a  loaded  coal  car 
to  that  side  track  from  the  other  one  over  a  connecting  switch.  The 
crew,  with  the  aid  of  a  section  gang,  pushed  the  car  by  hand  until  it 
became  stalled  in  a  frog,  or  by  ice  which  had  formed  in  places  along 
the  rails.  Under  the  conductor's  direction  the  process  of  staking  was 
then  undertaken.  The  deceased  procured  an  ordinary  fence  post  from 
near  by,  placed  one  end  of  it  against  the  caboose,  which  was  the  rear 
car  in  the  freight  train,  and  held  the  post  so  that  the  other  end  would 
come  in  contact  with  the  coal  car  as  the  train  moved  backward  toward 
the  switch.  The  conductor  signaled  the  engineer  to  back  up,  and  when 
the  post  came  in  contact  with  the  coal  car  the  latter  ran  ahead  a  few 
feet  more  rapidly  than  the  train  was  moving,  the  post  slipped  and  fell, 
and  the  train  was  stopped  at  a  signal  from  the  conductor.  In  this  first 
effort  the  post  was  applied  to  the  comers  of  the  cars  in  such  manner 
that  the  deceased  was  not  upon  either  track,  but  that  was  changed  at 
the  conductor's  direction.  One  end  was  placed  in  the  hollow  of  the 
coupler  of  the  caboose,  where  it  would  not  slip  so  easily,  and  the  deceas- 
ed took  a  position  on  the  track  in  the  rear  of  the  caboose,  or  rather  in 
front  of  it,  considering  the  direction  in  which  it  was  to  move.  The  train 
was  again  put  in  motion,  but  the  resistance  offered  by  the  coal  car,  by 
reason  of  the  ice  which  had  formed  in  places  along  the  rails,  was  so 
variable  that  the  car  ran  ahead  a  few  feet  every  now  and  then,  making 
it  impossible  to  maintain  the  contact.    The  staking  proceeded  and  the 
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deceased  walked  along  in  front  of  the  moving  caboose,  holding  the 
post  in  position  to  keep  it  from  falling  as  the  coal  car  jumped  from  one 
icy  place  to  another.  By  reason  of  the  Convergence  of  the  tracks  the 
coal  car  was  gradually  moved  over  in  front  of  the  caboose  and  the  de- 
ceased came  to  occupy  a  position  between  the  ends  of  these  moving  cars, 
the  distance  between  which  was  seven  feet,  the  length  of  the  post.  He 
remained  in  this  exposed  position,  and  the  staking  was  continued,  un- 
til the  post  slipped  and  fell.  The  cars  then  came  together  and  he  was 
crushed  to  deatii.  The  train  was  being  moved  backward  as  slowly  as 
it  well  could  be,  and  when  the  post -slipped  the  engine  was  promptly 
stopped  at  an  emergency  signal  from  the  conductor,  but  by  reason  of 
the  slack  in  the  train,  which  was  not  unusual,  the  caboose  did  not  stop 
until  it  came  in  contact  With  the  coal  car.  The  deceased  made  no  ob- 
jection to  the  staking  of  the  car  or  to  the  part  in  it  which  was  assigned 
to  him.  He  was  28  years  of  age,  was  intelligent  and  well  educated,  and 
had  had  seven  or  eight  years  of  experience  as  a  switchman  and  brake- 
man.    The  accident  occurred  in  the  daytime. 

There  can  be  no  difference  of  opinion  among  candid,  reasonable  and 
impartial  men  upon  these  facts.  The  dangers  which  inhered  in  the 
process  of  staking  were  obvious  and  easily  capable  of  full  appreciation ; 
more  than  that,  they  were  vividly  illustrated  to  the  deceased  as  the 
staking  progressed  and  before  he  paid  the  awful  penalty  for  disre- 
gartling  them.  He  knew  the  particular  conditions  under  which  the 
staking  was  undertaken  and  continued.  He  saw  and  understood  how 
many  cars  were  in  the  train,  how  much  slack  there  was  in  it,  and  how 
it  was  controlled,  because  he  was  one  of  the  crew  which  brought  it  from 
the  station  where  it  was  made  up.  He  saw  and  understood  the  condi- 
tion of  the  track  which  contributed  to.  the  irregular  and  jerky  move- 
ment of  the  coal  car.  He  saw  and  understood  what  character  of  post 
he  was  using.  He  saw  and  understood  that  the  contact  with  the  coal 
car  could  not  be  maintained,  that  the  post  was  all  that  kept  the  cars  from 
coming  together  and  that  it  was  inclined  to  slip  and  fall.  In  short,  he 
knew  whatever  of  defect  there  was  in  the  method  adopted,  or  in  the  ap- 
pliances used,  to  transfer  the  car  from  one  track  to  the  other,  and  what- 
ever of  enhancement  of  the  risk  there  was  in  the  particular  conditions 
under  which  the  transfer  was  undertaken.  It  is  idle  to  say  that  he  may 
not  have  fully  appreciated  the  dangers  of  the  undertaking,  or  of  his 
part  in  it.  They  were  so  obvious  that  their  full  appreciation  was  un- 
avoidable to  one  of  his  yea^s,  intelligence,  and  experience.  Thoughtful 
consideration  of  the  undisputed  facts  irresistibly  leads  to  the  conclusion 
that  he  participated  in  the  staking  of  the  car  with  full  knowledge  and 
appreciation  of  its  dangers  and  without  objection,  and  that  thereby  he 
voluntarily  assumed  the  risk  of  injury.  Worden  v.  Humeston  &  Shen- 
andoah Ry.  Co.,  72  Iowa,  201,  207,  33  N.  W.  629 ;  Cudahy  Packing  Co. 
V.  Marcan,  106  Fed.  645,  45  C.  C.  A.  615,  54  L.  R.  A.  258;  King  v. 
Morgan,  48  C.  C.  A.  507, 109  Fed.  446 ;  Musser-Sauntry  Land,  etc.,  Co. 
V.  Brown,  61  C.  C.  A.  207,  126  Fed.  141 ;  St.  Louis  Cordage  Co.  v. 
Miller,  126  Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  551 ;  Glenmont  Lum- 
ber Co.  V.  Roy,  61  C.  C.  A.  506, 126  Fed.  524. 

While  assumption  of  risk  and  contributory  negligence  rest  upon  dif- 
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ferent  grounds  and  are  distinct  and  independent  defenses,  they  are  not 
necessarily  incompatible,  but  may  and  sometimes  do  arise  out  of  the 
same  facts,  as  where  the  danger  is  not  only  known  or  obvious,  but  in- 
jury therefrom  is  so  imminent  that  no  person  of  ordinary  prudence 
would  assume  the  risk.  Musscr-Sauntry  Land,  etc.,  Co.  v.  Brown,  61 
C.  C.  A.  207,  126  Fed.  141 ;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
495,  602,  505,  61  C  C.  A.  47?^,  484,  487,  63  L.  R.  A.  661.  This  case 
is  of  that  character.  Walking  between  moving  cars  separated  by  only 
a  short  distance  is  always  attended  with  much  and  obvious  danger. 
The  deceased  was  walking  between  moving  cars;  more  than  that,  he 
was  attempting  to  hold  in  place  between  them  an.  unwieldy  fence  post 
which  required  such  use  of  his  arms  and  of  the  strength  of  his  body  as 
to  impair  his  capacity  to  use  them  quickly  and  freely  for  his  protection. 
The  irregular  and  jerky  movement  of  one  of  the  cars  made  his  task  al- 
together uncertain  of  accomplishment.  If  the  post  slipped,  as  it  was 
likely  to  do  at  any  moment,  it  would  be  most  difficult  for  him  to  extri- 
cate himself  from  his  position  before  the  gap  between  the  cars  was 
closed,  and,  failing  in  this,  he  would  almost  certainly  receive  serious  in- 
jury if  he  did  not  lose  his  life.  The  danger  was  therefore  imminent  as 
well  as  obvious ;  so  much  so  that  no  person  of  ordinary  prudence  would 
have  assumed  the  risk.  By  its  assumption  the  deceased  manifested  a 
reckless  disregard  of  his  own  safety,  and  was  guilty  of  contributory 
negligence. 

But  it  is  said  that  his  participation  in  the  staking  of  the  car  was  not 
voluntary  because  it  was  at  the  direction  of  his  superior  officer,  the  con- 
ductor. The  premise  is  correct,  but  the  conclusion  does  not  follow. 
The  deceased  knew  and  appreciated  the  danger,  and  in  that  respect 
stood  upon  an  equal  footing  with  the  conductor.  Yet  he  complied  with 
the  latter's  direction  without  objection  when  he  could  have  complied  or 
not  as  he  chose.  The  law  adjudges  such  action  to  be  voluntary.  It  is 
well  settled  that  where  a  servant  knows  and  appreciates  the  danger  of 
the  act  which  he  undertakes  he  does  not  any  the  less  assume  the  risk  of 
injury,  or  become  chargeable  with  contributory  negligence,  as  the  case 
may  be,  because  he  undertakes  it  under  the  direction  of  the  master's 
representative.  Gorman  v.  Des  Moines  Brick  Mfg.  Co.,  99  Iowa,  257, 
264,  68  N.  W.  674;  Kean  v.  Detroit  Copper  &  Brass  Rollmg  Mills 
(Mich.)  33  N.  W.  395,  400;  Toomey  v.  Eureka  Iron  &  Steel  Works 
(Mich.)  50  N.  W.  850;  Showalter  v.  Fairbanks  (Wis.)  60  N.  W.  257; 
Writt  V.  Girard  Lumber  Co.  (Wis.)  65  N.  W.  173 ;  Bradshaw  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  21  S.  W.  346;  Linch  v.  Sagamore  Mfg.  Co., 
143  Mass.  206,  9  N.  E.  728;  Wescott  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  153 
Mass.  460,  27  N.  E.  10;  Reed  v.  Stockmeyer,  20  C.  C.  A.  381,  384,  388, 
74  Fed.  186 ;  Railroad  Co.  v.  Jones,  95  U.  S.  439,  443,  24  L.  Ed.  506. 
The  last  case  was  one  in  which  the  plaintiff  was  injured  in  a  collision 
while  riding  on  the  pilot  of  a  locomotive.  He  sought  to  excuse  his  act 
in  occupying  such  an  exposed  position  by  evidence  tending  to  show  that 
he  and  other  employes  of  the  defendant  were  about  to  be  conveyed  from 
their  place  of  work  by  a  train  consisting  of  a  locomotive  and  box  car. 
when  the  defendant's  representative  told  them  to  jump  on  anywhere  as 
they  were  behind  and  must  hurry,  and  that  in  response  to  this  direction 
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the  plaintiff  and  others  took  a  position  on  the  pilot  of  the  locomotive. 
Of  this  it  was  said  by  the  court : 

"The  knowledge,  assent,  or  direction  of  the  company's  agents  as  to  what  be 
did  is  immaterial.  If  told  to  get  on  anywhere,  that  the  train  was  late,  and 
that  he  must  hnrry,  this  was  no  jnstiflcation  for  taking  such  a  risk.  As  well 
might  he  have  obeyed  a  suggestion  to  ride  on  the  cowcatcher,  or  put  himself 
on  the  track  before  the  advancing  wheels  of  the  locomotive.  The  company, 
though  bound  to  a  high  degree  of  care,  did  not  insure  his  safety.  He  was  not 
an  infant  nor  non  compos.  The  liability  of  the  company  was  conditioned  upon 
the  exercise  of  reasonable  and  proper  care  and  caution  on  his  part  Without 
the  latter  the  former  could  not  arise." 

Gorman  v.  Des  Moines  Brick  Mfg.  Co.,  supra,  was  a  case  where  the 
plaintiff  was  injured  while  attempting  to  loosen,  with  a  wrench,  a 
greasy  burr  on  vibrating  machinery.  Tlie  wrench  slipped  and  his  hand 
was  caught  in  revolving  cogwheels.  He  sought  to  excuse  his  act  in  at- 
tempting to  remove  the  burr  without  stopping  the  machinery  by  testi- 
mony to  the  effect  that  the  defendant's  representative  directed  him  to 
keep  the  machinery  running  and  not  to  stop  it.  The  trial  court  held  that 
the  plaintiff  was  guilty  of  contributory  negligence  and  directed  a  verdict 
for  the  defendant.  In  disposing  of  the  claim  that  the  plaintiff  acted  in 
obedience  to  the  direction  of  his  superior,  it  was  said  by  the  Supreme 
Court  of  Iowa : 

"But  if  it  be  conceded  that  the  plaintiff  was  given  specific  directions  to  do 
the  act  in  the  manner  he  did,  or  that  he  was  justified  in  believing  that  such 
were  given  him,  yet  we  are  not  prepared  to  say  that  the  court  was  in  error 
in  sustaining  the  defendant's  motion.  Plaintiff  testified  that  when  he  attempt- 
ed to  loosen  the  nut,  the  machine  was  vibrating,  so  that  the  wrench  he  was 
using  was  likely  to  slip  off,  and  that  he  knew  that  if  it  did  slip  off,  his  hand 
would  go  into  the  revolving  cogwheels,  which  were  not  more  than  five  inches 
from  his  hand.  Now,  it  seems  to  us  that  the  danger  was  so  manifest  as  to  pre- 
vent a  reasonable,  prudent,  and  cautious  man  from  risking  it,  even  upon  an 
order  from  his  superiors  in  authority.  It  is  well  settled  that  while  obedience 
to  an  order  from  a  superior  authority  will,  as  a  rule,  relieve  one  from  the 
charge  of  contributory  negligence,  yet,  when  the  act  to  be  done  fs  so  reckless 
or  obviously  dangerous  as  that  no  reasonably  prudent  man  would  have  un- 
dertaken it,  the  order  from  the  superior  will  be  no  excuse.  Plaintiff  was 
familiar  with  the  dangers  attendant  upon  the  use  of  the  wrench  so  close  to 
the  moving  cogwheels,  as  was  the  defendant's  superintendent,  and  in  obeying 
the  orders  given  him,  If  it  be  conceded  any  were  given,  he  assumed  the  risks 
incident  to  the  performing  of  his  task." 

The  contention  is  also  made  that  the  deceased's  participation  in  the 
staking  of  the  car  was  not  voluntary  or  negligent  because  he  was  act- 
ing in  an  emergency  or  under  circumstances  when  he  was  not  free  to 
refuse  obedience  to  the  conductor's  direction,  and  in  support  of  this 
contention  reference  is  made  to  Kane  v.  Northern  Central  Ry.  Co.,  128 
U.  S.  91,  94,  9  Sup.  Ct.  16,  17,  32  L.  Ed.  339,  where  it  was  said: 

*'An  employ^  upon  a  railroad  train,  likely  to  meet  other  trains,  owes  it  to 
the  public,  as  well  as  to  his  employer,  not  to  abandon  his  post  mmecessarily." 

But  as  it  was  an  essential  part  of  the  plaintiff's  case  that  the  staking 
of  the  car  was  itself  unnecessary,  or  that  the  use  therein  of  more  of  the 
freight  train  than  the  engine  was  unnecessary,  and  as  both  of  these  mat- 
ters are  shown  to  have  been  apparent,  it  is  not  open  to  the  plaintiff  to 
say  that  compliance  with  the  conductor's  direction  was  a  duty  owing  to 
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the  public  or  to  the  defendant.  Moreover,  the  coal  car  was  not  part  of 
the  freight  train,  or  intended  to  be  made  so,  and  it  is  a  necessary  con- 
clusion from  the  evidence  that  noncompliance  with  the  conductor's  di- 
rection would  not  have  been  an  abandonment  of  the  deceased's  post  as 
a  brakeman  of  the  freight  train,  would  not  have  interfered  with  the 
progress  of  that  train  toward  its  destination,  and  would  not  have  sub- 
jected either  life  or  property  to  danger,  but  at  most  would  have  led  to  the 
adoption  of  a  safer  method  of  transferring  the  coal  car  from  one  point 
in  the  defendant's  yards  to  another. 

The  claim  is  also  made  that  under  the  statute  of  Iowa  (Code  1897,  § 
2071),  as  interpreted  by  the  Supreme  Court  of  that  state  in  Phinney  v. 
Illinois  Central  Ry.  Co.,  122  Iowa,  488,  98  N.  W.  358,  the  deceased  did 
not  assume  the  risk  of  injury  from  obedience  to  a  negligent  direction  of 
the  conductor  because  the  latter  was  a  fellow  servant.  Careful  ex- 
amination of  the  statute,  the  case  cited  and  other  decisicMis  of  the  same 
court,  discloses  that,  so  far  as  the  statute  is  applicable  to  the  present 
case,  its  only  effect  is  that  of  attributing  the  negligence  of  the  con- 
ductor to  the  defendant.  It  abrogates,  in  respect  of  the  "use  and  oper- 
ation of  any  railway,"  the  common-law  rule  that  an  employe,  by  his 
contract  of  employment,  assumes  the  risk  of  injury  from  the  future 
negligence  of  a  fellow  servant;  but  it  does  not  affect  the  rule  that 
where  an  employe  voluntarily  undertakes  an  act,  the  danger  of  which  is 
at  the  time  obvious  or  actually  known  to  him,  and  is  inherent  in  the  act 
itself  or  in  the  particular  manner  in  which  it  is  to  be  performed,  he 
assumes  the  risk  of  injury  therefrom.  In  the  case  cited  a  railroad  em- 
ploye was  injured  in  a  collision  caused  by  the  negligence  of  a  train  dis- 
patcher of  which  he  neither  had  nor  could  have  had  any  knowledge 
prior  to  the  injury,  while  in  the  present  case  the  negligence  of  the  con- 
ductor was  an  existing  fact  or  condition  with  knowledge  and  apprecia- 
tion of  which  the  deceased  elected  to  participate  in  the  staking  of  the 
car  and  to -chance  the  danger  from  which  the  injury  ensued.  This  dis- 
tinction Is  clearly  recognized  in  the  decisions  of  the  Supreme  Court  of 
the  state.  Thus,  in  Pearl  v.  Omaha  &  St.  Louis  Railroad  Co.,  115 
Iowa,  535,  88  N.  W.  1078,  where  the  death  of  a  brakeman  was  caused 
by  the  negligence  of  the  conductor  in  failing  to  set  the  brakes  upon  a 
detached  portion  of  his  train,  of  which  the  brakeman  could  have  had 
no  knowledge  at  the  time,  it  was  held  that  there  was  no  assumption  of 
the  risk  because,  as  was  said,  a  railroad  employe  "never,  under  our 
statute,  assumes  the  risk  of  the  future,  unanticipated  negligence  of  his 
co-employe."  And  in  Cowles  v.  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  102  Iowa,  607,  71  N.  W.  680,  where  a  railroad  employe  was  injured 
by  going  in  front  of  a  moving  engine  to  adjust  a  turntable,  when  the  en- 
gine had  almost  reached  the  turntable  and  was  moving  with  substan- 
tially unchecked  speed,  it  was  held  that  he  assumed  the  risk  of  injury, 
although  it  arose  primarily  from  the  negligence  of  a  co-employe  whose 
duty  it  was  to  stop  the  engine  and  wait  for  a  signal  indicating  that  the 
turntable  was  adjusted.     It  was  said  in  that  case : 

"Under  the  repeated  adjudications  of  this  court,  recovery  cannot  be  t»4 
when  one  voluntarily  exposes  himself  to  danger  of  which  he  knows,  or  mUsfit 
have  known  by  the  exercise  of  ordinary  care." 
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That  the  statute  relied  upon  does  not  prevent  an  assumption  of  the 
risk  in  instances  like  the  present,  where  the  danger,  though  arising  from 
negligence,  is  known  and  appreciated,  is  also  shown  in  the  case  of  Mar- 
tin V.  Chicago,  Rock  Island  &  Pacific  Ry.  Co.,  118  Iowa,  148, 153, 158, 
91  N.  W.  1034,  59  L.  R.  A.  698,  96  Am.  St.  Rep.  371. 

Another  Iowa  statute  requires  that  in  every  railroad  train  there  shall 
be  "a  sufficient  number  of  cars  with  some  kind  of  efficient  automatic 
or  power  brake  to  enable  the  engineer  to  control  the  train  without  re- 
quiring brakemen  to  go  between  the  ends  or  on  the  top  of  the  cars  to 
use  the  hand  brake,"  and  in  respect  of  violations  of  the  duty  so  imposed 
abolishes  the  defense  of  assumption  of  risk.  Code  1897,  §§  2082,  2083. 
It  is  now  said  that  this  statute  was  violated  in  making  up  the  freight 
train,  and  that  this  contributed  to  or  caused  the  injury.  But  no  such 
contention  appears  to  have  been  insisted  upon  in  the  Circuit  Court,  and 
of  course  it  cannot  be  made  in  this  court  in  the  first  instance.  The  peti- 
tion contains  no  reference  to  the  statute,  to  the  absence  of  automatic  or 
power  brakes  from  any  of  the  cars,  or  to  any  inability  of  the  engineer 
to  properly  control  the  train.  Some  evidence  was  introduced  respecting 
the  number  of  cars  equipped  with  such  brakes,  the  manifest  purpose  of 
which  was  to  show  the  amount  of  slack  in  the  train,  and  nothing  more ; 
but  there  was  no  evidence  as  to  what  proportion  or  number  of  the  cars 
should  have  been  so  equipped  to  enable  the  engineer  to  exercise  the 
prescribed  measure  of  control  over  the  train.  Whether,  therefore,  the 
statute  is  applicable  to  a  case  in  which  the  injury  for  which  recovery  is 
sought  did  not  result  from  going  between  or  on  top  of  the  cars  to  use 
hand  brakes  need  not  be  considered  at  this  time. 

As  it  follows  from  what  has  been  said  that  the  court  erred  in  refusing 
to  direct  a  verdict  for  the  defendant,  the  judgment  is  reversed,  with  a 
direction  to  grant  a  new  trial. 


TOWER  LUMBER  CO.  v.  BRANDVOLD. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    October  9,  1906.) 
No.  2,079. 

Mabtcb  AifD  Sebvaut — Injury  or  SsBVAirr — CoNTRniuTOBT  Nboligeivcib. 

Plaintiff  was  in  the  employ  of  defendant  lumber  company,  and  was  sent 
out  as  one  of  a  crew  over  a  private  logging  railroad  owned  by  defend- 
ant The  train  was  run  backward,  pushing  in  front  some  logging  cars, 
back  of  which,  next  to  the  tender,  was  a  flat  car  provided  for  the  men 
and  tools.  The  road  was  rough  and  likely  to  be  obstructed  by  fallen  trees 
and  stones.  Plaintiff,  with  some  others,  was  sent  forward  at  one  point 
to  remove  an  obstruction  from  the  track,  and  in  returning,  instead  of  going 
upon  the  flat  car  with  the  other  men,  took  a  position  on  the  front  logging 
car,  sitting  on  the  end  of  a  cross  timber  projecting  beyond  the  side  of 
the  car,  which  was  merely  a  skeleton  car  for  carrying  logs.  In  going 
down  a  grade  the  car  was  derailed  and  plaintiff  was  injured;  none  of 
those  on  the  flat  car  receiving  injury.  Held,  that  the  injury  was  due 
to  plaintiff's  own  negligence  and  recklessness  in  unnecessarily  taking  a 
position  of  obvious  danger,  which  was  not  Justified  or  excused  by  the 
fact  that  it  was  acquiesced  in  by  the  foreman,  and  for  which  defendant 
was  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  vol.  Si,  Cent  Dig.  Master  and  Serv- 
ant, ii  708,  764.] 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

H.  H.  Grace,  for  plaintiff  in  error. 

John  Jenswold,  Jr.,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  action  was  instituted  by  John  Brand- 
void,  defendant  in  error,  hereafter  called  plaintiff,  against  the  Tower 
Lumber  Company,  defendant,  to  recover  damages  sustained  by  him  by 
reason  of  the  negligence  of  defendant  in  carelessly  operating  a  logging 
train  and  maintaining  an  unsafe  track  over  which  the  train  was  operat- 
ed. The  answer  consists  of  a  general  denial  and  plea  of  contributory 
negligence. 

The  facts  as  disclosed  by  the  record  are  these:  The  defendant, 
owning  large  tracts  of  timber  land  near  Bear  Head  Lake,  in 
Minnesota,  constructed  a  sawmill  and  built  a  logging  railroad  connect- 
ing the  Duluth  &  Iron  Range  Railroad  with  its  mill  and  thence,  by 
tracks  and  spurs,  through  the  timber  as  occasion  required.  This  road 
was  not  for  public  use  in  the  carrying  of  freight  or  passengers.  It  was 
exclusively  a  private  concern  used  for  the  purpose  of  milling  and  mar- 
keting timber.  A  short  distance  from  the  mill  was  a  railroad  camp  or 
headquarters  for  the  men,  known  as  "Camp  2."  From  this  camp,  on 
the  morning  of  April  14,  1902,  the  defendant  started  out  a  logging  train 
consisting  of  locomotive,  tender,  flat  car,  and  three  logging  cars,  going 
in  the  reverse  order,  the  locomotive  backing  the  train  into  the  timber. 
Plaintiff  and  22  other  men,  all  of  whom  were  in  the  employ  of  defend- 
ant, boarded  the  train,  taking  their  place  on  the  flat  car,  which  was 
specially  provided  to  carry  them  and  their  working  tools.  The  logging 
cars  were  about  24  feet  long,  composed  of  two  longitudinal  sills,  and 
two  cross-pieces,  called  "bunkers,"  one  near  each  end  of  the  car. 
These  bunkers  consisted  of  a  piece  of  timber  9  or  10  feet  long,  extend- 
ing well  over  the  sides  of  the  track  from  the  longitudinal  sills,  with  an 
upper  surface  of  11  inches.  The  train  went  on  its  way  about  a  mile, 
when,  observing  some  stones  on  the  track.  Foreman  Pierson,  who  was 
riding  on  the  tender,  caused  the  train  to  be  stopped,  and  the  stones  to  be 
removed.  The  train  had  proceeded  about  a  half  a  mile  further  when  a 
fallen  tree  was  observed  across  the  track  and  it  was  again  stopped. 
The  foreman  ordered  some  of  the  men  riding  on  the  flat  car  to  go  for- 
ward and  remove  the  tree,  and  among  them  he  wanted  one,  at  least,, 
who  had  an  ax.  Plaintiff,  having  an  ax  as  required,  went  forward 
with  two  or  three  other  men  to  remove  the  tree.  The  tree  was  lifted 
off  the  track  and  all  the  men  except  plaintiff  returned  to  the  flat  car. 
Plaintiff,  instead  of  returning  to  it,  jumped  upon  the  third  logging  car, 
which  was  in  advance  of  all  others  as  the  train  was  being  backed  into 
the  timber,  and  took  his  seat  on  the  end  of  the  bunker  near  the  front 
and  on  the  left  side  of  the  car  as  it  was  moving.  Some  diversity  of 
views  are  expressed  by  the  witnesses  as  to  the  exact  place  on  the  log- 
ging car  where  plaintiff  sat,  but  the  plaintiff  testified  as  a  witness  in 
his  own  behalf  and  cleared  up  the  matter.    He  testified  substantially 
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to  the  effect  that  he  sat  on  the  end  of  the  bunker,  with  his  feet  hanging 
down  over  the  end,  with  nothing  to  steady  or  support  him  except  his 
bare  hands  pressed  against  the  side  or  edge  of  the  bunker  on  which  he 
sat.  The  uncontradicted  evidence*  is  that  the  road  was  crudely  con- 
structed as  a  logging  road  only,  with  many  curves  and  heavy  grades, 
and  liable  to  obstruction  by  falling  trees  and  stones.  Plaintiff  had  rid- 
den on  this  road  before,  and  was  familiar  with  the  general  condition  of 
the  cars  and  track.  After  removing  the  tree  from  the  track  the  train 
progressed  about  one-half  a  mile  when  it  stopped,  and  plaintiff  was  call- 
ed upon  by  the  foreman  to  turn  a  switch  located  there.  This  he  did,  and 
afterwards  returned  to  the  logging  car  and  again  took  his  seat,  the 
same  as  already  described.  The  train  again  started,  and  soon  took  a 
steep  downward  grade.  At  or  near  the  foot  of  this  grade  it  had  reach- 
ed a  speed,  according  to  plaintiff's  witnesses,  of  from  12  to  14  miles  an 
hour.  Plaintiff  kept  his  seat  on  the  end  of  the  bunker  with  his  face  to- 
wards the  side  of  the  track,  trying  to  steady  himself  by  clutching  the 
edge  of  the  bunker  with  his  hands,  until  the  car  reached  the  foot  of  the 
grade,  where  it  was  derailed  and  plaintiff  thrown  off  and  injured. 
There  is  strong  evidence  that  plaintiff  was  repeatedly  warned  of  the 
danger  of  riding  on  the  bunker  and  ordered  back  to  the  flat  car  where 
all  the  other  workmen  rode ;  but  this  evidence  is  contradicted  by  plain- 
tiff, and  accordingly  cannot  be  considered  for  the  present  purposes. 
None  of  the  other  workmen,  who  rode  on  the  flat  car,  were  injured  by 
the  accident. 

In  the  light  of  the  foregoing  testimony  the  defendant,  at  the  end  of 
the  case,  requested  the  trial  court  to  instruct  the  jury  that  plaintiff  was 
not  entitled  to  recover,  which  the  court  refused  to  do.  The  controlling 
assignment  of  error  is  predicated  on  this  refusal.  In  the  view  we  take 
of  the  plea  of  contributory  negligence,  it  is  not  necessary  to  consider 
the  issue  relating  to  defendant's  negligence.  In  fact,  for  the  purpose 
of  this  opinion,  it  may  be  assumed  that  there  was  substantial  evidence 
of  actionable  negligence  on  the  part  of  the  defendant ;  but  if  the  plain- 
tiff, for  want  of  ordinary  care  on  his  part,  directly  contributed  to  his 
injury,  he  cannot,  on  familiar  principles  of  law,  recover. 

We  cannot  read  the  evidence,  consisting  largely  of  plaintiff's  own 
statements,  without  being  irresistibly  led  to  the  conclusion  that  he  not 
only  failed  to  observe  ordinary  care,  but  that  he  displayed  a  reckless- 
ness and  disregard  for  his  own  safety  of  the  grossest  sort.  A  place  of 
safety  was  provided  for  him  and  other  workmen.  He  knew  it,  and  at 
first  occupied  it.  Afterwards,  when  he  and  other  men  were  called  to 
the  front  of  the  advancing  train  to  remove  obstacles  from  the  track  and 
the  work  was  done  and  his  co-employes  returned  to  the  flat  car  where 
tliey  belonged,  he  mounted  the  skeleton  car,  and  seated  himself  as  al- 
ready seen.  There  is  no  evidence  that  he  was  ordered  or  requested  to 
go  there  for  the  discharge  of  any  duty  in  behalf  of  the  master.  The  evi- 
dence in  our  opinion  conclusively  shows  that  he  voluntarily  and  need- 
lessly exposed  himself  to  danger ;  that  he  took  a  position  upon  the  log- 
ging car  full  of  obvious  peril.  Any  unusual  jolt  or  mishap,  in  the  na- 
ture of  things  and  according  to  common  experience  of  mankind,  would 
have  dislodged  him  from  his  perilous  position  and  subjected  him  to  in- 
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jury.  He  was  a  full-grown  man,  and  presumably  possessed  of  common 
intelligence.  By  the  use  of  his  own  senses,  even  the  instinct  which 
prompts  men  of  ordinary  prudence  to  self-protection,  he  should  have 
realized  his  danger  and  abandoned  his  rash  and  foolhardy  action.  In 
these  circumstances  he  cannot  excuse  his  carelessness,  as  he  attempts 
to  do  in  his  evidence,  by  saying  he  did  not  know  or  appreciate  the  dan- 
ger of  the  situation.  Tuttle  v.  Milwaukee  Railway,  122  U.  S.  189,  7 
Sup.  Ct.  1166,  30  L.  Ed.  1114;  King  v.  Morgan,  109  Fed.  446,  448,  48 
C.  C  A.  507,  609 ;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495,  513, 
61  C.  C.  A.  477,  63  L.  R.  A.  551,  and  cases  cited. 

We  think  this  case  falls  fairly  within  the  principles  laid  down  by  this 
court  in  Gilbert  v.  Burlington  Railway  Co.,  128  Fed.  529,  63  C.  C.  A. 
27,  and  is  fully  covered  and  controlled  by  the  following  cases:  Rail- 
road Company  v.  Houston,  95  U.  S.  697,  24  L.  Ed.  542 ;  St.  Louis,  etc.. 
Railway  v.  Schumacher,  152  U.  S.  77,  14  Sup.  Ct.  479,  38  L.  Ed.  361, 
and  Railroad  Company  v.  Jones,  95  U.  S.  439,  24  L.  Ed.  506.  The 
Jones  Case  is  very  similar  in  its. facts  to  the  one  now  before  us.  Jones 
was  in  tiie  employ  of  the  railroad  company,  engaged  in  constructing 
and  repairing  the  roadway.  The  crew  with  which  he  was  engaged  was 
out  with  a  train  consisting  of  an  engine,  tender,  and  box  car.  When 
about  to  return  to  camp  one  evening,  the  conductor  of  the  train  told  the 
men  to  jump  on  anywhere ;  that  they  were  behind  time,  and  must  hurry. 
Jones  jumped  on  the  pilot  of  the  locomotive,  and  was  injured  while  on 
the  way  to  camp.  The  box  car  was  open,  and  contained  plenty  of 
room  for  plaintiff  and  the  other  workmen.  The  court,  in  its  opinion, 
uses  the  following  language: 

''He  [Jones]  and  another  who  rode  beside  him  were  the  only  persons  hurt 
upon  the  train.  All  those  in  the  box  car,  where  he.  should  have  been,  were 
uninjured.  He  would  have  escaped  also  if  he  had  been  there.  His  injury  was 
due  to  his  own  recklessness  and  folly.  He  was  himself  the  author  of  his  mis- 
fortune." 

In  that  case  the  Supreme  Court  holds  that  the  knowledge,  assent  or 
direction  of  the  company's  agents  as  to  what  Jones  did  is  immaterial. 
The  court  says : 

''If  told  to  get  on  anywhere,  that  the  train  was  late,  and  that  he  must  hurry, 
this  was  no  Justification  for  taking  such  a  risk.  As  well  might  he  have  obey- 
ed a  suggestion  to  ride  on  the  cowcatcher,  or  put  himself  on  the  track  before 
the  advancing  wheels  of  the  locomotive." 

This  last  observation  affords  a  complete  answer  to  the  contention  of 
plaintiff's  counsel,  that  the  request  of  Foreman  Pierson  that  plaintiff  in 
this  case  should  go  forward  and  open  a  switch,  was  the  equivalent  of 
recognizing  his  right  to  be  upon  the  logging  car.  If  the  company's 
agents  could  not,  by  their  direct  assent,  justify  the  plaintiff's  riding  upon 
the  logging  car  when  no  business  of  the  company  dictated  or  requir- 
ed such  exposure,  certainly  the  request  that  plaintiff  should  get  off  the 
car  and  open  the  switch  would  afford  no  justification  by  implication. 
See  Chicago  Great  Western  Ry.  Co.  v.  Crotty  (decided  at  this  term) 
141  Fed.  913. 

After  attentive  consideration  of  all  the  evidence  we  are  of  opinion 
that  plaintiff  was  guilty  of  negligence  which  directly  contributed  to  his 
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injury,  and  that  his  conduct  was  such  that  all  reasonable  men,  in  the  ex- 
ercise of  unbiased  and  impartial  judgment  would  so  say.  Such  being 
the  case,  the  trial  court  should  have  directed  a  verdict  for  the  defendant. 
Gilbert  v.  Burlington  Ry.  Co.,  supra.  For  failure  to  do  so  the  judg- 
ment must  be  reversed  and  a  new  trial  granted.    It  is  so  ordered. 


AMERICAN  BRAKE  BEAM  00.  T.  PUNOS. 

(Olrcoit  Ck>urt  of  Appeals,  Seventh  Circuit    Jaouary  20,  1905.) 

No.  1,092. 

Contracts — ^Lbqautt — Restbautt  of  Tbadb. 

A  contract  recited  that  plaintiff,  who  was  the  patentee  of  an  Invention 
relating  to  brake  beams,  for  the  consideration  of  $10,000  to  be  paid  him, 
had  assigned  to  defendant,  which  was  a  corporation  engaged  in  the  manu- 
facture of  bralce-beams,  a  certain  patent  and  a  pending  application  for  a 
second  and  provided  that  plaintiff  during  the  life  of  the  patent  should 
not  become  connected  with  any  company  manufacturing  or  selling  brake- 
beams  In  the  United  States  either  as  officer,  employ^  or  shareholder  but 
reserved  to  him  the  right  to  terminate  such  part  of  the  contract  at  any 
time  by  refunding  the  consideration  paid  him  by  defendant  Held,  that 
such  agreement  to  remain  out  of  the  brake-beam  business  did  not  render 
the  contract  unlawful  as  one  in  restraint  of  trade  and  competition  or  cre- 
ating a  monopoly  and  that  plaintiff  could  maintain  an  action  thereon  to 
recover  the  stipulated  consideration. 

[Ed.  Note. — For  cases  in  point  see  vol.  11,  Cent.  Dig.  Contracts,  SS  550- 
553.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Illinois. 

The  action  in  the  Circuit  Court  was  on  a  written  agreement  between  Pun^s 
and  the  Brake  Beam  Company,  wherein  the  Brake  Beam  Company,  for  certain 
considerations  therein  named,  agreed  to  pay  Pungs  the  sum  of  ten  thousand 
dollars,  credit  being  given  for  two  thousand,  five  hundred  dollars  already  paid. 

The  defense  was  the  general  issue,  with  notice  of  special  defenses. 

At  the  trial,  on  motion  of  the  plaintiff,  a  verdict  for  the  plaintiff  for  the 
sum  of  nine  thousand,  one  hundred  and  thhrty-flve  dollars,  and  forty-one  cents 
was  returned ;  and  on  this  verdict  after  motion  for  new  trial  was  overruled, 
judgment  was  entered.  Upon  the  refusal  of  the  court  to  grant  a  new  trial : 
upon  the  court's  direction  to  the  Jury  to  return  a  verdict  for  the  plaintiff;  and 
upon  the  exclusion  of  certain  evidence  offered  on  the  trial  by  defendant,  the 
principal  errors  complained  of  are  assigned. 

The  evidence  showed,  that  beginning  in  1886  as  an  inventor,  and  1887  as  a 
manufacturer,  Pungs  was  in  the  metallic  brake-beam  business  until  1892, 
when  with  others,  he  organized  the  American  Brake  Beam  Company,  which 
took  over,  along  with  other  companies,  his  previous  company.  Of  the  Ameri- 
can Brake  Beam  Company,  Pungs  was  a  stockholder  and  the  manager  until 
1894,  when  selling  his  stock  to  Henry  D.  Laughlin,  the  latter  became  general 
manager  of  the  company.  Until  1897,  however,  Pungs  remained  in  the  employ 
of  the  company,  superintending  its  business  at  Detroit,  Michigan.  On  this 
latter  date  he  was  discharged. 

January  19th,  1899,  one  of  the  contracts  sued  upon  was  executed  In  writing 
as  follows: 

An  agreement  between  Wm.  A.  Pungs  of  the  city  of  Detroit,  in  the  state  of 
Michigan,  and  the  American  Brake  Beam  Co.,  a  corporation  under  the  laws  of 
the  state  of  Illinois,  whose  chief  or  home  office  is  in  the  city  of  Waukegan,  in 
said  state. 
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Wltnesseth :  In  consideration  of  the  mutaal  agreements  of  the  parties,  as 
herein  expressed,  they  agree  as  follows : 

Ist :  Under  the  date  of  June  28th,  ISdS,  letters  patent  No.  606,2d8  were  Issued 
from  the  patent  office  of  the  United  States  to  said  Pungs,  covering  the  brake 
beam  therein  described.  His  application  for  a  patent  on  another  brake  beam 
has  been  allowed  by  the  patent  office,  as  per  notice  to  him  from  Thomas  S. 
Sprague  ft  Son,  dated  Nov.  12th,  1888,  and  hereto  attached.  This  latter  pat- 
ent, Pungs  will  cause  to  be  issued  to  himself  or  the  Brake  Beam  Co.,  as  his 
assignee,  as  may  be  agreed. 

2nd :  Both  these  patents  said  Pungs  sells  to  said  Company,  and  he  will  as- 
sign them  in  due  form,  and  also  will  assign  to  the  Company  all  such  letters 
patent  as  may  be  hereafter  granted  to  him  on  any  metallic  brake  beam  or  any 
part  relating  to  a  brake  beam,  and  will  enter  into  a  written  contract  with  the 
Company  not  to  engage  in  a  brake  beam  business  in  any  way,  shape  or  form, 
and  not  to  be  connected  with  any  company  manufacturing  or  selling  brake 
beams,  either  as  officer,  employ^  or  shareholder  (the  Chicago  Railway  Equip- 
ment Company  alone  excepted),  all  for  the  price  and  sum  of  Ten  Thousand 
Dollars  ($10,000.00)  to  be  paid  to  him  by  said  Brake  Beam  Ck>mpany  in  four 
equal  Installments  of  $2,500.00  each,  the  first  payable  three  months  after  the 
date  hereof,  the  second  in  six  months,  the  third  in  nine  months,  and  the  fourth 
in  twelve  months  after  said  date ;  such  stay-out  contract  to  cover  the  period 
covered  by  said  letters  patent  No.  606,298,  and  to  be  coextensive  with  the  coun- 
try. But  he  shall  be  given  the  right  in  said  contract  to  at  any  time  terminate 
it  by  refunding  to  said  Brake  Beam  Company,  its  successors  or  assigns,  said 
sum  of  Ten  Thousand  Dollars  ($10,000.00). 

3rd :  In  the  event  said  Pungs  at  any  time  prior  to  the  expiration  of  the  term 
covered  by  said  letters  patent,  that  is  to  say,  at  any  time  prior  to  June  28tb, 
1915,  becomes  an  officer,  agent  or  shareholder  in  any  company  or  corporation 
manufacturing  or  selling  metallic  brake  beams  of  any  type  whatever,  or  en- 
gages in  the  business  himself,  that  in  that  case  his  so  doing  shall  be  construed 
as  an  election  on  his  part  to  refund  to  said  Brake  Beam  Company  the  said  sum 
of  Ten  Thousand  Dollars  ($10,000.00),  forthwith,  and  he  covenants  and  agrees 
so  to  do. 

4th :  This  contract  is  in  no  way  to  affect  the  representative  claims  of  the 
parties  against  each  other  and  shall  not  be  so  treated,  the  deal  covered  by  it 
being  independent  and  alone. 

March  22nd,  1899,  a  supplemental  contract  in  writing  was  executed  as 
follows : 

An  agreement  between  William  A.  Pungs  of  the  city  of  Detroit,  the  state  of 
Michigan,  and  the  American  Brake  Beam  Company,  a  corporation  under  the 
laws  of  the  state  of  Illinois,  whose  chief  office  is  in  the  city  of  Waukegan  in 
said  state. 

Witnesseth : 

In  consideration  of  the  mutual  agreements  of  the  parties  as  herein  expressed, 
they  agree  as  follows : 

1st :  Since  the  execution  of  the  contract  between  the  parties,  dated  January 
19th,  1899,  said  Pungs  has  transferred  to  said  Brake  Beam  (Company  lett»3 
patent  of  the  United  States  No.  006,298  referred  to  in  the  1st  paragraph  of  said 
contract,  and  has  also  executed  an  assignment  to  said  Brake  Beam  Ck>mpany 
of  his  pending  application  for  another  patent  on  brake  beams,,  which  is  also 
referred  to  in  said  1st  paragraph,  and  will  without  delay,  cause  the  letters 
patent  covering  his  said  application  to  be  forthwith  issued  to  said  Brake  Beam 
Company,  as  assignee  of  himself,  and  to  be  duly  delivered  to  the  Company. 

2nd :  As  contemplated  in  the  said  second  paragraph  of  said  contract  of  Jan- 
uary 19,  said  Pungs  now  enters  into  this  written  contract  with  said  Com- 
pany, and  by  it  covenants  and  agrees  that  he  will  not  engage  in  the  brake  beam 
business  in  any  way,  shape  or  form  at  any  place  within  the  United  States  of 
America,  its  territories,  or  the  District  of  Columbia  and  that  he  will  not  be 
connected  with  any  company  manufacturing  or  selling  brake  beams  in  the 
United  States,  either  as  officer,  employ^,  or  sharehold^  (the  C!hicago  Railway 
Equipment  Ck>mpany  alone  excepted),  at  any  time  during  the  period  covered 
by  said  letters  patent  No.  606,298.  Said  Pungs  reserves  the  right,  however,  to 
at  any  time  terminate  this  contract,  and  thus  to  relieve  himself  of  his  stay-out 
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obligation,  by  refunding  to  said  Brake  Beam  Company,  its  snccessors  or  as- 
signs, the  snm  of  Ten  Thousand  Dollars  ($10,000.00),  which  is  the  price  to  be 
paid  him  by  said  company  for  said  letters  patent,  and  his  stay-out  obliga- 
tions, as  hereinafter  more  clearly  expressed. 

3rd:  For  the  letters  patent  as  aforesaid  and  the  stay-out  obligation  afore- 
said, said  Brake  Beam  Ck>mpany  covenants  and  agrees  to  pay  to  said  Pungs 
the  sum  of  Ten  Thousand  Dollars  ($10,000.00)  in  four  equal  Installments  of 
twenty-five  hundred  dollars  ($2,500.00)  each,  the  first  Installment  to  be  payable 
on  the  19th  day  of  April  A.  D.  1899 ;  the  second  on  the  19th  day  of  July,  the 
third  on  the  19th  day  of  October,  1899,  and  the  fourth  and  last  on  the  19th 
day  of  January,  1900. 

4th:  In  the  event  said  Pungs  at  any  time  prior  to  the  expiration  of  the 
term  covered  by  said  letters  patent,  that  is  to  say,  at  any  time  prior  to  June  28, 
1915,  becomes  an  officer,  agent  or  shareholder  in  any  company  or  corporation 
manufacturing  or  selling  metallic  brake  beams  of  any  type  whatever,  or  en- 
gages in  the  business  himself,  then  and  in  that  case  his  so  doing  shall  be  con- 
strued as  an  election  on  his  part  to  refund  to  said  Brake  Beam  (Company  said 
sum  of  Ten  Thousand  Dollars  ($10,000.00)  forthwith,  and  he  covenants  and 
agrees  so  to  do. 

On  these  contracts,  twenty-five  hundred  dollars,  and  no  more,  have  been 
paid.    The  suit  was  for  the  balance.    Further  facts  are  stated  in  the  opinion. 

Harry  P.  Webber,  for  plaintiff  in  error. 
Dwight  C.  Rexford,  for  defendant  in  error. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court.  The  contract,  upon  which  suit  was  brought,  ob- 
ligated the  Brake  Beam  Company  to  pay  an  indivisible  sum,  ten  thous- 
and dollars.  The  consideration  was  the  conveyance  to  the  Brake  Beam 
Company  of  certain  inventions  patented  and  to  be  patented ;  as  also  an 
agreement,  that  during  the  period  to  be  covered  by  certain  of  the  letters 
patent,  Pungs  would  not  engage  in  the  brake  beam  business  in  any 
place  within  the  United  States,  or  be  connected  with  any  company  en- 
gaged in  such  business.  The  contract  does  not  disclose  how  much  of 
the  consideration  was  for  the  patents,  or  how  much  for  the  agreement  to 
remain  out  of  business.  On  the  face  of  the  contract,  either  consider- 
ation, assuming  that  they  were  both  lawful,  would  sustain  the  con- 
tract, and  entitle  Pungs  to  a  recovery. 

It  is  not  argued  that  the  consideration,  so  far  as  it  is  embodied  in 
the  inventions  transferred,  is  not  lawful.  Parties  may  lawfully  assign 
inventions  not  yet  patented,  and  even  future  inventions,  so  far  as 
such  future  inventions  are  tributary  to  the  inventions  assigned. 

But  is  was  insisted  that  the  agreement  embodied  in  the  contract  to 
remain  out  of  the  brake  beam  business  within  the  United  States  for 
the  time  named,  was  an  attempt  to  illegally  restrain  trade,  to  illegally 
restrict  competition,  and  to  create  a  monopoly;  and  was,  therefore, 
an  unlawful  consideration ;  and  evidence  was  offered  tending  to  show 
that  though  the  assignment  of  the  inventions  wis  stated  to  be  a  part 
of  the  consideration,  the  sole  real  consideration,  as  understood  be- 
tween the  parties  at  the  time,  was  this  agreement  to  remain  out  of 
the  brake  beam  business.  This  evidence  was  excluded.  Evidence,  al- 
so, was  offered  tending  to  show  that  the  inventions  were  without  com- 
mercial or  practical  value.  But  independently  of  its  probative  weight 
on  the  issue  whether  the  agreement  to  remain  out  of  business  was,  or 
was  not,  the  sole  real  consideration,  such  evidence  clearly  would 
have  been  immaterial 


Digitized  by 


Google 


926  141  TBDERAL  BEPOBTEB. 

The  first  question  thus  presented,  is  this :  Is  the  agreement  to  re- 
main out  a  consideration  that  invalidates  the  contract?  If  the  con- 
tract is  not  thus  invaUdated,  the  entire  case  made  by  plaintiff  in  error 
{ails. 

It  will  be  noted  that  Pungs  actually  transferred  the  patents,  so  that 
the  contract  in  this  respect  was  already  executed ;  also,  that  the  period 
he  was  to  remain  out  of  the  brake  beam  business  was  just  the  period 
the  transferee  was  to  have  the  benefit  of  the  patent  transferred ;  and, 
further,  that  Pungs  was  at  liberty,  at  any  time  during  the  period 
named,  to  return  to  the  brake  beam  business  upon  refunding  the  ten 
thousand  dollars  paid  him. 

We  do  not  look  on  this  as  a  contract  in  restraint  of  trade.  It  binds 
no  one  to  stay  out  of  the  trade.  At  most,  it  is  an  agreement,  merely, 
that  if  Pungs  renews  his  connection  with  the  trade,  he  shall  return 
the  consideration  received  by  him  for  the  patents  transferred.  Pungs, 
personally,  was  not  a  manufacturer  of  brake  beams.  He  was  in  no 
true  sense  a  dealer  or  competitor,  commercially,  in  that  business. 
His iconnection  with  the  business  was  that  of  inventor  chiefly;  and 
the  agreement  under  consideration  may  be  considered  as  an  incident, 
only,  to  the  commercialization  of  his  invention.  Even  in  this  he  has 
put  no  mortgage  on  his  inventive  faculties.  He  has  merely  put  him- 
self where,  without  putting  any  binding  restraint  on  his  inventive 
faculties,  or  for  that  matter,  upon  his  liberty  as  a  manufacturer,  he 
will  realize,  for  the  time  being,  on  what  he  has  already  invented,  the 
largest  commercial  return. 

This  is  not,  in  our  judgment,  restraint  of  trade.  The  question 
whether  a  given  contract  is  restraint  of  trade  depends  as  much  upon 
the  nature  of  the  business  said  to  be  restrained,  as  upon  the  more 
commonlv  mentioned  elements  of  time  and  place.  Harrison  v.  Glu- 
cose Refining  Company,  116  Fed.  304,  53  C.  C.  A.  484,  58  L.  R.  A. 
915.  The  nature  of  the  contract  under  consideration  comes  plainly 
within  the  principles  of  that  case,  and  of  Morse,  etc..  Company  v. 
Morse,  103  Mass.  73,  4  Am.  Rep.  513,  and  other  cases. 

In  the  view  thus  taken  of  this  question,  the  other  questions  raised 
and  discussed  become  immaterial.  The  judgment  of  the  Circuit  Court 
is  affirmed. 


FIRST  NAT.  BANK  OF  DUNCAN  V.  ANDERSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  23,  1905.) 

No.  2,152. 

1.  Bills  and  Notes — Indobsement  tob  Pubposx  of  Tbansfeb — ^Liabujtt  op 
indobseb. 

Where  the  cashier  of  a  national  bank,  acting  as  plalntifTs  agent,  with 
full  power  to  invest  her  money,  made  a  loan  thereof  to  a  third  person, 
taking  his  note  therefor  payable  to  the  bank,  which  on  the  same  day  trans- 
ferred It  to  plaintiff  by  Indorsement,  without  receiving  any  considera- 
tion therefor,  such  Indorsement  was  merely  for  plaintiff's  accommodation, 
and  gave  her  no  right  of  action  to  recover  the  amount  of  the  note  from 
the  bank. 
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2.  Save — Considebatior  of  Indorsement. 

The  mere  fact  that  the  borrower  deposited  the  money  borrowed  in  his 
account  hi  the  bank,  and  thereafter  paid  from  it  certain  notes  he  owed 
to  the  bank  when  they  matured,  did  not  constitute  a  consideration  for  the 
indorsement  of  the  note. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory. 

For  opinion  below,  see  82  S.  W.  692. 

Potter,  Bowman  &  Potter,  for  plaintiff  in  error. 

William  I.  Gilbert  and  Edward  H.  Bond,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  Lou  Anderson,  plaintiff  below  and  de- 
fendant in  error  here,  instituted  this  suit  in  the  United  States  Court 
in  the  Indian  Territory,  Southern  District,  against  the  First 'National 
Bank  of  Duncan,  plaintiff  in  error,  to  recover  $1,666.10,  balance  al- 
leged to  be  due  her  on  a  certain  promissory  note  made  by  one  J.  A. 
Thomas  on  July  11,  1900,  payable  to  the  order  of  the  bank  and  by  it 
on  the  same  day  indorsed  and  delivered  to  her.  The  answer  tendered 
the  issue  that  the  bank's  indorsement  was  solely  for  the  accommoda- 
tion of  the  plaintiff  and  without  any  consideration  moving  it  thereto. 
On  the  issues  so  tendered  the  defendant,  admitting  plaintiff's  prima 
facie  right  of  recovery,  assumed  the  burden  of  proving  the  affirmative 
defense  set  up  in  the  answer.  The  case  was  tried  to  a  jury,  and  re- 
sulted in  a  verdict  and  judgment  for  plaintiff  for  the  amount  sued  for 
with  interest.  The  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory, after  a  consideration  of  the  case,  affirmed  the  judgment,  and  it 
is  now  before  us  on  writ  of  error  to  secure  a  reversal  of  the  case. 

The  main  and  important  assignment  of  error  is  that  the  trial  court 
erred  in  not  directing  a  verdict  at  the  close  of  the  evidence  in  favor  of 
the  defendant,  and  that  the  United  States  Court  of  Appeals  in  the 
Indian  Territory  erred  in  not  so  ruling.  The  facts  are  simple:  J.  T. 
Jeans,  the  cashier  of  defendant  bank,  is  practically  the  only  witness 
as  to  the  material  facts  determinative  of  the  right  of  recovery.  He 
testifies,  in  substance,  that  the  plaintiff,  a  relative  of  his  wife,  who 
either  had  money  on  deposit  in  his  bank  or  was  about  to  collect  some, 
requested  him  to  invest  it  for  her  so  that  she  could  get  "something  out 
of  it."  He  represented  to  her  that  J.  A.  Thomas,  a  farmer  and  cattle 
dealer,  would  like  to  borrow  it,  and  testifies  that  he  went  over  the  mat- 
ter with  Thomas ;  took  a  list  of  his  collateral  and  submitted  the  whole 
matter  to  the  plaintiff  and  asked  her  what  she  wanted  him  to  do  about 
it;  she  said  she  would  leave  it  all  to  him;  that  whatever  he  thought 
best,  to  go  ahead  and  do  it. 

The  foregoing  evidence  is  without  any  contradiction  and  establishes 
beyond  question  that  the  plaintiff  constituted  Jeans,  the  cashier  of  the 
bank,  her  agent,  with  unlimited  discretion  to  invest  her  money  for 
her.  Pursuant  to  this  authority  Jeans  made  the  loan  of  $2,000  to 
Thomas  for  one  year,  taking  his  note  for  the  principal,  with  interest 
at  the  rate  of  2  per  cent,  per  month  added,  making  the  face  of  the  note 
$2,480.    This  note  was  made  payable  to  the  order  of  the  bank  and 
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forthwith  indorsed  and  delivered  to  plaintiff.    Jeans  explains  that  the 
reason  for  making  the  note  payable  to  the  bank,  instead  of  to  the  plain- 
tiff directly,  was  that  in  case  the  maker,  Thomas,  should  be  disposed 
to  plead  usury,  owing  to  the  unwarranted  interest  contracted  for,  a  suit 
in  the  name  of  the  bank  would,  in  some  manner  imperceptible  to  us, 
afford  immunity  against  such  a  plea.    However  that  may  be>  the  note 
was  in  fact  made  payable  to  the  order  of  the  bank,  and  according  to 
the  allegations  of  the  complaint  and  in  harmony  with  the  proof  the 
bank  on  the  day  of  its  date,  "transferred  and  indorsed  it  to  the  plsdn- 
tiff."    On  the  same  day,  July  11,  1900,  the  maker,  Thomas,  made  and 
executed  a  chattel  mortgage  conveying  a  large  number  of  cattle,  hogs, 
mules,  and  horses  to  plaintiff  directly,  as  collateral  security  for  Sie 
payment  of  the  note  in  question.    The  evidence  permits  of  no  doubt 
that  the  money  which  formed  the  consideration  for  the  note  belonged 
to  plaintiff ;  that  she  authorized  Jeans,  the  defendant's  cashier,  to  make 
the  loan  in  question  to  Thomas ;  and  that  he  acted  as  her  agent  with 
plenary  powers  in  the  transaction.     The  indorsement  in  question  was 
only  a  means,  inspired  by  questionable  motives,  doubtless,  of  transfer- 
ring the  legal  title  to  the  note  to  plaintiff  in  whom  the  equitable  right 
belonged.    The  indorsement,  therefore,  was  only  for  the  accommoda- 
tion of  the  plaintiff,  and  can,  in  and  of  itself,  afford  no  right  of  recov- 
ery in  this  case.    West  St.  Louis  Savings  Bank  v.  Shawnee  County 
Bank,  95  U.  S.  657,  24  L.  Ed.  490;  Western  National  Bank  v.  Arm- 
strong, 152  U.  S.  346,  14  Sup.  Ct.  572,  38  L.  Ed.  470 ;  United  States 
National  Bank  of  New  York  v.  First  National  Bank  of  Little  Rock,  13 
C.  C.  A.  472,  64  Fed.  985 ;  State  National  Bank  v.  Newton  National 
Bank,  14  C.  C.  A.  61,  66  Fed.  691. 

The  other  question  requiring  attention  is  whether  the  bank  received 
a  consideration  for  its  indorsement.  There  is  no  claim  that  it  did  so 
directly ;  that  plaintiff  either  paid  anything  to  the  bank  or  understood 
that  the  bank  was  getting  anything  for  its  indorsement  The  proof 
shows  tliat  at  the  time  Thomas  borrowed  the  money  from  the  plaintii! 
he  was  a  depositor  in  the  defendant's  bank  and  was  indebted  to  the  de- 
fendant on  some  notes;  that  on  borrowing  this  money, from  the  plain- 
tiff he  deposited  it  to  his  individual  credit  with  the  bank,  and  subse- 
quently paid  off  his  indebtedness  to  the  bank  represented  by  notes  in 
the  amount  of  $700  to  $1,400.  The  exact  sum  does  not  appear.  From 
these  and  other  facts  to  which  attention  will  be  called,  it  is  sought  to 
justify  the  verdict  on  the  ground  that  this  payment  by  Thomas  of  his 
indebtedness  to  the  bank  in  some  manner  operated  as  a  consideration 
for  defendant's  indorsement  of  Thomas'  note.  There  is  nothing  in 
the  bare  fact  that  the  bank  required  Thomas  to  pay  his  matured  obli- 
gations. Such  is  a  necessary  and  daily  occurrence  in  all  well  managed 
banks.  The  bank  got  nothing  by  the  transaction  except  the  payment 
of  a  loan,  and  after  its  payment  the  loan  was  no  longer  an  asset.  The 
result  left  the  bank  in  the  same  condition  as  to  assets  and  liabilities  as 
it  was  before.  But  the  theory  suggested  or  insinuated  in  the  cross- 
examination  of  witness  Jeans  is  that  because  Thomas  paid  his  loans  to 
the  bank  soon  after  receiving  plaintiff's  money,  and  because  some  eight 
or  ten  months  thereafter  he  (Thomas)  failed  in  business,  as  is  shown 
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by  the  evidence,  therefore  it  must  have  been  a  part  of  the  purpose  of 
the  cashier  of  the  bank  in  negotiating  the  loan  to  Thomas  to  put  him 
in  funds  with  which  to  pay  a  doubtful  debt  owing  by  him  to  the  bank. 
This  theory,  in  our  opinion,  is  not  warranted  by  any  substantial  evi- 
dence. 

It  is  true  there  is  some  evidence  tending  to  show  that  Thomas  was, 
and  had  been  for  a  long  time,  addicted  to  drinking  and  gambling,  and 
was  in  these  respects  regarded  as  reckless;  but  according  to  the 
undisputed  evidence  he  enjoyed  good  financial  credit  at  the  time  his 
note  was  taken.  Eight  months  afterward,  in  March,  1901,  he  became 
financially  involved,  had  to  borrow  more  money,  and  later  became  a 
fugitive  from  justice.  But  these  facts  have  no  legitimate  bearing  upon 
the  issue  whether  the  defendant,  at  the  time  of  indorsing  the  note  in 
question,  received  a  valuable  consideration  therefor.  All  this  evidence 
and  other  like  evidence  could  only  have  afiforded  a  basis  for  unwar- 
rantable speculation  and  conjecture,  and  is  not  sufficient  upon  which  to 
base  an  intelligible  finding  or  to  warrant  a  recovery  in  an  action  at 
law.  Central  Coal  &  Coke  Co.  v.  Hartman,  111  Fed.  96,  49  C.  C.  A. 
244.  Moreover,  the  evidence  shows  that  soon  after  the  bank  received 
payment  of  its  notes  from  Thomas  it  allowed  him  the  privilege  of 
overdrawing,  and  that  he  exercised  it  to  such  an  extent  that  by  March, 
1901,  he  was  indebted  to  the  bank  on  overdrafts  in  the  sum  of  $600  to 
$800.  This  fact  is  inconsistent  with  the  theory  of  plaintiff's  counsel 
that  the  bank  induced  the  plaintiflf  to  loan  her  money  to  Thomas  for 
the  real  purpose  of  enabling  it  to  secure  payment  of  an  imperiled 
loan  theretofore  made  to  Thomas.  If  the  bank  was,  in  July,  1900, 
distressed  over  the  fact  of  Thomas'  indebtedness  to  it,  we  can  conceive 
of  no  reasonable  likelihood  of  its  soon  afterwards  voluntarily  permit- 
ting him  to  become  a  creditor  in  practically  an  equal  amount  as  before. 

The  testimony  of  witness  Jeans  presents  a  consistent  and  reason- 
able theory  of  the  case;  one  in  full  accord  with  human  experience. 
The  plaintiff,  Mrs.  Anderson,  was  not  called  upon  to  contradict  it  in 
any  way.  By  fair  inference,  therefore,  she  should  be  held  to  admit  its 
substantial  truth.  The  defense  is  not  only  supported  by  substantial  evi- 
dence, but  it  is  in  harmony  with  the  law  governing  national  banks.  As 
already  observed,  the  law  prohibits  them  from  indorsing  any  paper 
merely  for  the  acconmiodation  of  another ;  and  common  honesty,  which 
should,  in  the  absence  of  substantial  proof  to  the  contrary,  be«imputed 
to  them,  rather  than  the  dishonest  and  unworthy  purpose  charged  by 
the  plaintiff,  renders  the  other  phase  of  the  plaintiff's  contention  im- 
probable. 

We  do  not  deem  it  necessary  to  further  discuss  the  testimony.  It  is 
sufficient  to  say  we -have  given  it  a  careful  perusal  and  consideration, 
and  taking  it  all  together  we  fail  to  find  any  substantial  evidence  con- 
tradicting the  testimony  of  Jeans  to  the  effect  that  he  acted  solely  as 
the  agent  of  the  plaintiff  in  negotiating  the  loan  to  Thomas,  and  that 
the  bank  received  no  consideration  whatever  for  its  indorsement  of 
the  note  in  question. 

The  trial  court,  therefore,  should  have  directed  a  verdict  in  favor  of 
the  defendant,  as  requested  at  the  close  of  the  evidence^  and  the  United 
141 F.— 68 
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States  Court  of  Appeals  in  the  Indian  Territory  should  have  reversed 
the  judgment  of  the  lower  court  because  of  its  failure  to  give  that  in- 
struction. The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded  to  the  United  States  Court  in  the  Indian  Territory,  Southern 
District,  with  instructions  to  grant  a  new  trial.    It  is  so  ordered. 


CHICAGO  GREAT  WESTERN  RT.  CO.  ▼.  SMITH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  13,  190S.) 

No.  2469. 

RAILBOAOS — INJUBT  AT  CBOSSmO — CONTRIBUTOBT  NbGLIGENCB. 

The  law  requires  of  one  about  to  cross  railroad  tracks  the  vigilant  exer- 
cise of  his  faculties  of  sight  and  hearing  at  such  short  distance  therefrom 
as  will  be  effectual  for  his  protection,  and  if  this  duty  is  neglected,  and 
injury  results,  there  can  be  no  recovery,  although  the  injury  would  not 
have   occurred  but  for  the  negligence  of  the  railroad  company. 

[Ed.  Note.— For  coses  in  point,  see  vol.  41,  Cent  Dig.  Railroads,  SS  1043- 
1052.] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

John  L.  Erdall  (A.  G.  Briggs,  on  the  brief),  for  plaintiff  in  error. 
P.  W.  Tourtellot  and  E.  H.  Crocker  (Henry  Rickel,  on  the  brief),  for 
defendant  in  error. 

Before  VAN   DEVANTER  and  HOOK,  Circuit  Judges,   and 
LOCHREN,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  actiwi  under  the 
state  statute  to  recover  damages  for  the  death  of  R.  H.  Armstrong, 
who  was  struck  by  a  locomotive  and  instantly  killed  while  walking 
across  the  tracks  of  the  railway  company  in  its  yards  at  Oelwein,  Iowa. 
The  negligence  charged  against  the  company  was  that  the  locomotive 
was  being  driven  at  a  rate  of  speed  prohibited  by  an  ordinance  of  the 
town,  and  that  the  bell  was  not  rung  nor  the  whistle  blown,  as  requir- 
ed by  the  ordinance.  There  may  be  some  question  whether  the  ordi- 
nance was  applicable  to  the  place  of  the  injury ;  but  it  will  be  assumed 
that  it  was,  and  also  that  there  was  sufficient  evidence  of  the  right  of 
the  deceased  to  cross  the  defendant's  yards  at  that  place  and  of  the 
negligence  of  the  company  to  make  the  case  in  these  respects  one  for 
the  jury.  One  of  the  defenses  set  up  in  the  answer  was  contributory 
negligence,  and  the  only  question  necessary  to  be  considered  is  whether 
or  not  this  defense  was  so  conclusively  proven  that  the  court  should 
have  granted  the  defendant's  prayer  for  a  directed  verdict  in  its  favor. 
The  evidence,  if  viewed  in  the  light  most  favorable  to  the  plaintiff, 
established  these  facts: 

The  company's  yards  contained  several  parallel  tracks  used  for  vari- 
ous railroad  purposes,  including  the  making  up  and  movement  of  trains 
and  the  switching  and  storage  of  engines  and  cars.    On  one  of  these 
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tracks  was  stored  an  engine  not  then  in  use,  spoken  of  as  a  "dead  en- 
gine." Next  to  it  was  a  track,  spoken  of  as  the  "coal  track,"  because  it 
led  to  the  place  where  engines  were  supplied  with  coal.  .  The  distance 
between  the  overhang  of  the  dead  engine  and  the  nearest  rail  of  the 
coal  track  was  about  7  feet.  The  deceased  approached  these  tracks  on 
a  line  substantially  at  right  angles  to  them,  passed  close  by  one  end  of 
the  dead  engine,  which  was  on  his  left,  and  then  over  the  intervening  7 
feet  onto  the  coal  track,  when  he  was  struck  by  a  locomotive  coming 
from  the  left  which  was  being  driven  backward  at  a  rate  of  possibly  15 
or  20  miles  an  hour.  The  injury  occurred  in  the  daytime.  Before 
reaching  the  dead  engine  the  deceased  looked  to  the  left,  but  by  reason 
of  intervening  obstructions  he  could  not  have  seen  the  moving  locomo- 
tive from  that  point.  When  he  passed  the  line  of  the  dead  engine  the 
other  locomotive  was  in  such  plain  view  that  its  approach  would  have 
been  disclosed  by  a  mere  glance  along  the  track  in  that  direction. 
There  was  nothing  in  the  surrounding  conditions  to  distract  his  atten- 
tion or  to  prevent  him  from  taking  appropriate  observations  for  his  pro- 
tection. He  was  not  seen  by  those  in  charge  of  the  locomotive  until 
after  the  injury. 

These  facts  permit  of  no  other  conclusion  than  that  the  deceased 
went  upon  the  coal  track  without  taking  the  precautions  necessary  to 
determine  whether  he  could  do  so  in  safety.  This  was  negligence. 
The  place  was  one  of  great  danger,  and  the  track  was  itself  a  warning. 
As  was  said  in  Elliott  v.  Chicago,  etc.,  Ry.  Co.,  150  U.  S.  245,  248,  14 
Sup.  Ct.  85,  86,  37  L.  Ed.  1068 : 

"It  can  never  be  assamed  that  can  axe  not  approaching  on  a  track,  or  that 
there  is  no  danger  therefrom." 

The  law  requires  of  one  going  into  so  dangerous  a  place  the  vigilant 
exercise  of  his  faculties  of  sight  and  hearing  at  such  short  distance 
therefrom  as  will  be  effectual  for  his  protection,  and  if  this  duty  is  neg- 
lected, and  injury  results,  there  can  be  no  recovery,  although  the  in- 
jury would  not  have  occurred  but  for  the  negligence  of  others.  Con- 
tinental Improvement  Co.  v.  Stead,  95  U.  S.  161,  24  L.  Ed.  403 ;  Rail- 
road Co.  V.  Houston,  95  U.  S.  697,  24  L.  Ed.  542 ;  Schofield  v.  Chicago, 
etc.,  Ry.  Co.,  114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed.  224;  Northern 
Pacific  R.  R.  Co.  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct.  763,  43  L.  Ed. 
1014;  Chicago,  etc.,  Ry.  Co.  v.  Andrews,  64  C.  C.  A.  399,  130  Fed.  65 ; 
Shatto  V.  Erie  R.  R.  Co.,  59  C  C.  A.  1,  121  Fed.  678;  Ames  v.  Water- 
loo, etc.,  Co.,  120  Iowa,  640,  95  N.  W.  161. 

But  It  is  urged  that  the  deceased  had  a  right  to  expect  that  the  com- 
pany, in  propelling  a  locomotive  or  train  along  any  of  its  tracks,  would 
conform  to  the  requirements  of  the  town  ordinance,  and  that  he  was 
justified  in  conducting  himself  accordingly.  The  case  of  Texas  Pacific 
Ry.  Co.  V.  Cody,  166  U.  S.  606,  17  Sup.  Ct.  703,  41  L.  Ed.  1132,  is 
relied  upon  as  sustaining  this  contention,  but  it  does  not  go  so  far.  On 
the  contrary,  it  is  in  entire  accord  with  the  prior  and  subsequent  deci- 
sions before  cited,  which  hold  that  the  duties  of  railroads  and  travelers 
at  intersecting  highways  are  mutual  and  reciprocal,  and  no  higher  de- 
gree of  care  is  required  of  the  one  than  of  the  other ;  that  one  cannot 
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too  exclusively  impose  upon  the  other  the  duty  of  avoiding  a  collision; 
that  negligence  on  the  part  of  one  is  no  excuse  for  negligence  on  the 
part  of  the  other;  and  that  if  both  are  negligent,  and  injury  results, 
there  can  be  no  recovery.  The  case  relied  upon  was  this :  The  plain- 
tiff was  injured  by  a  train  which  was  being  backed  over  a  street  cross- 
ing in  the  nighttime.  There  was  evidence  tending  to  show  that  the 
night  was  very  dark  and  misty ;  that  the  crossing  was  not  lighted ;  that 
no  bell  was  rung,  no  whistle  was  blown,  and  no  light  was  displayed  on 
the  train ;  and  that  the  plaintiff  as  he  went  upon  the  crossing  slackened 
his  pace,  walked  slowly,  listened,  and  looked,  but  neither  saw  nor  heard 
the  train.  In  the  presence  of  this  evidence  tending  to  show  that  the 
plaintiff  had  taken  due  precautions  for  his  protection,  approval  was 
given  to  an  instruction  to  the  effect  that  a  person  attempting  to  cross  a 
railroad  track  has  the  right  to  expect  that  the  railroad  company  will  give 
the  signals  required  by  law,  and,  "if  he  is  without  fault"  and  the  com- 
pany fails  to  give  such  signals,  and  its  neglect  results  in  his  injury,  he 
can  recover.  The  present  case  is  quite  different.  In  no  view  of  its 
facts  can  the  deceased  be  said  to  have  been  without  fault.  The  injury 
occurred  in  broad  daylight.  He  stepped  immediately  in  front  of  a  rap- 
idly moving  engine  which  was  in  plain  view  when  he  was  yet  in  a  place 
of  security,  and  when  there  was  nothing  in  the  situation  to  distract  his 
attention  or  to  prevent  him  from  exercising  due  regard  for  his  safety. 
He  was  conclusively  shown  to  have  been  guilty  of  negligence  contribut- 
ing to  his  injury,  and  a  verdict  for  the  defendant  should  have  been  di- 
rected. 
The  judgment  is  reversed,  with  a  direction  to  grant  a  new  trial. 


WABASH  B.  00.  v.  DB  TAB. 
(Oircnlt  Ooart  of  AppeaISp  Eighth  Oircult    Kovember  15,  1906.) 

No.  2,01& 

1.  BaILBOADS— INJTTBT  AT  OBOSSINO— PbESXTICPTION  A8  TO  DUE  OaBK  BT  TbAV- 


Because  the  natural  Instinct  of  self-preservation  generally  prompts  men 
to  acts  of  care  and  cantlon  when  approaching  or  in  the  presence  of  danger, 
there  is,  In  the  absence  of  credible  evidence  of  the  actual  fact  in  any  in- 
stance, a  presumption  of  the  exercise  of  due  care  and  caution ;  but,  like 
other  presumptions  of  fact  arising  from  the  ordinary  or  usual  conduct  of 
men,  rather  than  from  what  is  invariable  or  universal,  this  presumption  is 
disputable,  and  cannot  exist  where  it  Is  Incompatible  with  the  conduct  of 
the  person  to  whom  it  is  sought  to  apply  it,  which  may  be  shown  by  the 
testimony  of  eyewitnesses  to  his  movements,  or  by  evidence  of  the  physical 
surroundings  and  other  conditions  at  the  time. 

[Ed.  Note.— For  cases  In  point,  see  vol.  41,  Oent  Dig.  Ballroads,  S  1121.] 

2.  Sahe— Weight  Ai?n  Application  of  Presumption. 

The  presumption  of  the  exercise  of  due  care  and  caution  on  the  part  of 
one  approaching  a  place  of  danger  is  essentially  inferior  In  probative  force 
•  and  weight  to  credible  evidence,  either  direct  or  circumstantial,  explana- 
tory of  the  actual  occurrence,  and,  in  those  courts  where  the  presumption 
underlies  the  rule  that  the  burden  of  proving  contributory  negligence  rests 
upon  the  defendant  and  must  be  maintained  by  a  fair  preponderance  of 
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the  evidence,  Its  force  and  Influence  are  so  largely  embodied  In  the  enforce- 
ment of  that  rule  that  it  has  little  independent  application,  save  as  it  rests 
upon  a  general,  but  not  Invariable,  rule  of  human  experience  which  may 
and  should  be  considered  in  determining  the  credibility  of  evidence  and  the 
weight  to  be  given  to  it  when  these  matters  are  not  otherwise  entirely 
dear.  ' 

< Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

James  P.  Hewitt  (George  H.  Carr,  A.  C.  Parker,  and  Craig  T. 
Wright,  on  the  brief),  for  plaintifiF  in  error. 

J.  C.  Mabry  (Byron  C.  Ward  and  J.  Edward  Mershon,  on  the  brief), 
for  defendant  in  error. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges,  and 
AMIDON,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  to  recover 
damages  for  the  death  of  William  De  Tar,  who  was  instantly  killed  by 
a  train  which  came  in  collision  with  his  wagon  as  he  was  driving  over 
the  crossing  of  the  Wabash  Railroad  and  Qiestnut  street  in  the  outer 
part  of  Albia,  Iowa.  The  petition  charged  the  railroad  company  with 
negligence  in  that  the  speed  of  the  train  was  excessive,  no  signal  of  its 
approach  was  given,  and  no  precaution  to  discover  the  presence  of 
travelers  at  the  crossing  was  taken  by  the  enginemen.  The  answer  trav- 
ersed this  charge,  and  also  alleged  that  the  deceased  was  guilty  of  neg- 
ligence contributing  to  the  injury  in  that  he  drove  upon  the  crossing 
without  exercising  reasonable  care  for  his  own  safety.  The  trial  in  the 
Circuit  Court  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  It 
appeared  from  the  evidence  that  the  collision  occurred  about  nine 
o'clock  in  the  morning  of  a  day  in  January;  that  the  deceased  was  a 
mail  carrier  in  the  rural  delivery  service,  was  quite  familiar  with  the 
crossing,  having  passed  over  it  with  his  wagon  and  team  almost  daily 
for  many  months;  and  that  the  wagon  was  partially  inclosed,  and  the 
team  was  gentle.  In  respect  of  the  charge  that  no  signals  of  the  ap- 
proach of  the  train  were  given,  the  evidence  was  conflicting.  There 
was  no  direct  evidence,  in  the  sense  of  testimony  from  eyewitnesses,  as 
to  what,  if  any,  precautions  for  his  own  safety  were  taken  by  the  de- 
ceased as  he  approached  the  crossing ;  but  there  was  at  least  substantial 
evidence  tending  to  show  that  the  physical  surroundings  and  other  con- 
ditions at  the  time  were  such  that,  had  he  made  reasonable  use  of  his 
senses  of  sight  and  hearing,  he  would  have  discovered  the  approaching 
train  before  he  drove  upon  the  crossing  and  in  ample  time  to  have 
avoided  the  collision.  In  its  charge  to  the  jury,  the  court,  after  stating 
that  on  the  issue  of  contributory  negligence  the  railroad  company  had 
the  burden  of  proof  and  must  maintain  it  by  a  fair  preponderance  of 
the  evidence,  gave  the  following  instruction : 

"It  Is  a  law  of  nature  that  you  and  I  recognize  that  every  man  wants  to  live. 
It  is  so  with  men,  unless  their  minds  are  disordered  in  some  way  or  other. 
That  Is  a  natural  Instinct  Implanted  within  us,  the  desire  to  live.  That  Is 
entitled  to  weight  as  evidence,  as  an  affirmative  fact,  and  can  only  be  offset  bgr 
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affirmative  evidence  on  the  other  aide.  How  much  evldenoe  doea  It  take  to  ride 
down  the  presamptloa  that  every  man  ia  presumed  not  to  do  a  neslisent  act? 
That  la  to  aay,  whether  one  witness  or  several,  or  whether  It  may  he  ridden 
down  by  circumstances  and  situation  and  attendant  facts,  but  this  pre- 
sumption that  every  man  has  a  desire  to  live  is  entitled  to  weight  as  evidence. 
It  is  as  though  Mr.  De  Tar  could  in  some  way  speak  to  us.'' 

And  in  that  connection  the  following  requests  to  charge,  tendered  by 
the  defendant,  were  refused : 

"If  you  find  from  the  evidence  introduced  that  said  Wm.  De  Tar  did  see  or 
hear  the  train,  or  by  exercising  reasonable  care  he  could  have  seen  it,  in  time 
to  avoid  the  accident,  then  the  presumption  that  he  exercised  care  in  order  to 
preserve  his  life  is. overcome  by  the  evidence,  and  plaintiff  cannot  recover. 

*'If  you  first  find  that  defendant  was  negligent,  then  the  presumption  that 
said  Wm.  De  Tar  exercised  reasonable  care  in  order  to  preserve  bis  life  would 
be  sufficient  to  warrant  a  recovery,  if  there  was  no  opposing  evidence  upon  that 
questioD ;  but  in  this  case  affirmative  evidence  has  been  introduced  tending  to 
show  negligence  upon  the  part  of  said  De  Tar,  and,  if  you  find  there  is  suf- 
ficient evidence  to  establish  his  negligence  by  a  fair  preponderance  of  the  evi- 
dence, there  can  be  no  recovery  by  the  plaintiff  in  this  case." 

Complaint  is  made  of  these  rulings,  and  we  think  it  is  well  ground- 
ed. Because  the  natural  instinct  of  self-preservation  generally  prompts 
men  to  acts  of  care  and  caution  when  approaching  or  in  the  presence 
of  danger,  there  is,  in  the  absence  of  credible  evidence  of  the  actual 
fact  in  any  instance,  a  presumption  of  the  exercise  of  due  care  and  cau- 
tion. Railroad  Company  v.  Gladmon,  15  Wall.  401,  407,  21  L.  Ed. 
114 ;  Continental  Improvement  Co.  v.  Stead,  95  U.  S.  161, 165,  24  L.  Ed. 
403 ;  Baltimore  &  Ohio  R.  R.  Co.  v.  Griffith,  159  U.  S.  603,  610, 16  Sup. 
Ct.  105, 40  L.  Ed.  274 ;  Texas  &  Pacific  Ry.  Co.  v.  Gentry,  163  U.  S.  353, 
366, 16  Sup.  Ct.  1104,  41  L.  Ed.  186 ;  Baltimore  &  Potomac  R.  R.  Co.  v. 
Landrigan,  191  U.  S.  461,  474,  24  Sup.  Ct.  137,  48  L.  Ed.  262;  City  of 
Naples,  16  C.  C.  A.  421,  424,  69  Fed.  794 ;  Northern  Pacific  Ry.  Co.  v. 
Spike,  57  C.  C  A.  384,  121  Fed.  44.  But  it  is  a  presumption  of  fact, 
not  of  law,  and,  like  other  presumptions  arising  from  the  ordinary  or 
usual  conduct  of  men,  rather  than  from  what  is  invariable  or  universal, 
it  is  disputable,  and  cannot  exist  where  it  is  incompatible  with  the  con- 
duct of  the  person  to  whom  it  is  sought  to  apply  it.  Fresh  v.  Gilson, 
16  Pet.  327,  331,  10  L.  Ed.  982 ;  Insurance  Co.  v.  Weide,  11  Wall.  438. 
441.  20  L.  Ed.  197;  French  v.  Edwards,  13  Wall.  506,  514,  20  L.  Ed. 
702;  Lincoln  v.  French,  105  U.  S.  614,  617,  26  L.  Ed.  1189;  Schutz 
V.  Jordan,  141  U.  S.  213,  220,  11  Sup.  Ct.  906,  35  L.  Ed.  705. 

Thus,  in  Continental  Improvement  Co.  v.  Stead,  supra,  it  was  said  of 
persons  approaching  and  passing  over  railroad  crossings: 

"They  have,  indeed,  the  greatest  Incentives  to  caution,  for  their  lives  are  in 
Imminent  dan^^er  if  collision  happen ;  and  hence  it  will  not  be  presumed,  with- 
out evidence,  that  they  do  not  exercise  proper  care  in  a  particular  case.  But 
notwithstanding  the  hazard,  the  infirmity  of  the  human  mind  in  ordinaiy  men 
is  such  that  they  often  do  manifest  a  degree  of  negligence  and  temerity  en* 
tirely  Inconsistent  with  the  care  and  pnidence  which  is  required  of  them,  such, 
namely,  as  an  ordinarily  pmdent  man  would  exercise  under  the  circumstances. 
When  such  Is  the  case,  they  cannot  obtain  reparation  for  their  injuries,  even 
though  the  railroad  company  he  in  fault" 

And  in  Baltimore  &  Potomac  R.  R.  Co.  v.  Landrigan,  supra,  where 
approval  was  given  to  an  instruction  to  the  effect  that,  in  Uie  absence 
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of  evidence  on  the  subject,  there  would  be  a  presumption  of  the  ex- 
ercise of  due  care  by  one  attempting  to  pass  over  a  railroad  crossing, 
but  that  the  presumption  might  be  rebutted  by  evidence  of  the  sur- 
rounding circumstances,  it  was  said : 

''There  are  few  presamptiona,  based  on  human  feelings  or  experience,  that 
have  surer  foundation  than  that  expressed  in  the  instruction  objected  to.  But, 
notwithstanding  the  incentive  to  the  contrary,  men  are  sometimes  inattentiye, 
careless,  or  reclcless  of  danger.  These  the  law  does  not  excuse  nor  does  it  dis- 
tinguish between  the  degrees  of  negligence." 

So,  also,  in  the  cases  City  of  Naples  and  Northern  Pacific  Ry.  Co. 
V.  Spike,  supra,  it  was  held  by  this  court  that  the  presumption  arising 
from  the  natural  instinct  of  self-preservation  stands  in  the  place  of 
positive  proof  "in  the  absence  of  countervailing  evidence."  As  the 
presumption  reflects  only  the  ordinary  or  usual  conduct  of  men,  and 
is  at  utter  variance  with  what  they  sometimes  do,  it  is  not  entitled  to 
probative  force  or  weight  as  affirmative  or  positive  evidence,  but  only 
to  the  force  or  effect  of  a  rebuttable  inference  of  fact  which  must  nec- 
essarily yield  to  credible  evidence  of  the  actual  occurrence.  Nor  is  it 
essential  that  such  evidence  shall  come  from  eyewitnesses  to  the  move- 
ments of  the  person  injured,  because  the  presumption  must  equally  yield 
to  evidence  which  shows  that  the  physical  surroundings  were  such  that 
the  injury  would  not  have  occurred  had  he  been  in  the  exercise  of  rea- 
sonable care.  Tomlinson  v.  Chicago,  etc.,  Ry.  Co.,  67  C.  C.  A.  218, 
134  Fed.  233 ;  St.  Louis  &  San  Francisco  R.  R.  Co.  v.  Chapman  (C.  C. 
A.)  140  Fed.  129 ;  Rollins  v.  Railway  Co.  (C.  C.  A.)  139  Fed.  639  ; 
Northern  Pacific  R.  R.  Co.  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct.  763, 
43  L.  Ed.  1014.  The  last  case  was  a  railroad  crossing  case,  the  facts 
of  which  were  these:  The  highway  approached  the  crossing  by  a 
gradual  decline,  the  length  of  which  was  130  to  150  feet.  Along  the 
greater  portion  of  this  distance  the  view  of  an  approaching  train  was 
cut  off  by  the  banks  of  the  excavation  on  either  side  of  the  highway ; 
but  at  a  distance  of  about  40  feet  before  reaching  the  track  the  road 
emerged  from  the  cut,  and  the  view  of  the  track  for  about  300  feet  was 
unobstructed.  The  deceased  was  familiar  with  the  crossing,  and  was 
driving  a  gentle  team.  The  train  which  collided  with  his  wagon  was 
going  at  a  speed  of  about  20  miles  an  hour.  Three  witnesses  who  at 
the  time  occupied  positions  ranging  from  130  to  260  feet  from  the 
crossing,  gave  testimony  tending  to  show  that  the  deceased  made  no 
effort  lo  discover  whether  or  not  a  train  was  approaching.  The  court 
said : 

"When  it  appears  that  If  proper  precautions  were  taken  they  could  not  have 
failed  to  prove  effectual,  the  court  has  no  right  to  assume,  especially  in  face 
of  all  the  oral  testimony,  that  such  precautions  were  taken." 

And  also: 

'^f,  in  this  case,  we  were  to  discard  the  evidence  of  the  three  witnesses  en- 
tirely, there  would  still  remain  the  facts  that  the  deceased  approached  a  rail- 
way crossing  well  known  to  him;  that  the  train  was  in  full  view;  that,  if  he 
had  used  his  senses,  he  could  not  have  failed  to  see  it ;  and  that,  notwithstand- 
ing this,  the  accident  occurred.  Judging  from  the  common  experience  of  men, 
there  can  be  but  one  plausible  solution  of  the  problem  how  the  collision  occur- 
red.   He  did  not  look,  or,  if  he  looked,  he  did  not  heed  the  warning,  and  took 
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the  ehaace  of  crossing  the  trade  before  the  train  oonld  reach  him.  In  either 
case  he  was  clearly  guilty  of  contrlbntoiy  negligence.  •  •  •  Upon  the 
whole,  we  are  of  opinion  that  the  testimony  tending  to  show  contributory 
negligence  on  the  part  of  the  deceased  was  so  condoslTe  that  nothing  remain- 
ed  for  the  juryt  and  that  the  defendant  was  entitled  to  an  Instroctlon  to  re- 
turn a  verdict  in  its  favor." 

It  is  thus  plainly  and  authoritativdy  settled  not  only  that  the  pre- 
sumption of  the  exercise  of  reasonable  care  is  a  rebuttable  inference 
of  fact,  but  also  that  it  does  not  have  any  probative  force  or  weight  in 
a  case  where  the  surrounding  circumstances  are  shown  to  have  been 
such  that,  had  the  injured  person  taken  reasonable  precautions  for  his 
safety,  the  injury  would  not  have  occurred. 

What  is  here  said  of  this  presumption  is  also  sustained  by  many  de- 
cisions in  the  state  courts.  Thus,  in  Crawford  v.  Chicago,  etc.,  Ry. 
Co.,  109  Iowa,  433,  435,  80  N.  W.  519,  it  was  said  by  the  Supreme 
Court  of  Iowa: 

"The  plaintiff  also  contends  that,  as  Glaflln  lost  his  life  In  the  collision,  the 
presumption  that  he  exercised  due  care  must  prevail.  That  such  a  presump- 
tion is  proper,  and  must  be  given  weight,  may  be  conceded*  but  it  cannot  pre- 
vail against  evidence  which  shows  that  he  could  not  have  exercised  due  care. 
*  *  *  A  person  possessing  the  ordinary  powers  of  seeing  and  hearing  can- 
not,  without  negligence  on  his  part,  knowingly  approach  a  railway  crossing, 
and  fall  to  discover  an  approaching  train,  which  he  can  readily  see  or  hear  a 
sufficient  length  of  time  to  enable  him,  with  reasonable  effort,  to  avoid  danger." 

And  it  was  said  by  that  court  in  Ames  v.  Waterloo,  etc,  Ca,  120 
Iowa,  642,  646,  95  N.  W.  161,  162: 

"Had  there  been  no  evidence  whatever  as  to  the  circumstances  surrounding 
the  deceased  at  the  time  his  injury  was  received,  or  as  to  how  the  accident  oc- 
curred, the  presumption  would  be  entertained  that,  prompted  by  the  instinct  of 
self-preservation,  the  deceased  was  taking  reasonable  precautions  for  his  own 
safety.  But  several  witnesses  saw  deceased  just  as  he  stepped  forward 
from  behind  the  moving  wagon  and  was  struck  by  the  car,  and  the  fact  that 
there  was  such  evidence  as  to  what  occurred  prevents  the  presumption  which 
would  otherwise  be  drawn  from  the  Instinct  of  self-preservation  from  being 
entertained." 

And  again: 

"It  has  never  been  held  that  the  presumption  from  the  Instinct  of  self- 
preservation  constitutes  affirmative  proof  of  any  specific  act;  or  the  exercise 
of  any  specific  care." 

In  Sullivan  v.  New  York,  etc..  R.  R.  Co.,  34  Atl.  798,  it  was  said  of 
this  presumption  by  the  Supreme  Court  of  Pennsylvania : 

"The  plaintiff's  case  rested  upon  the  bare  presumption  that  her  husband  had 
stopped,  looked,  and  listened  before  attempting  to  cross  the  tracks.  His  duty 
In  this  regard  was  fixed  by  an  unbending  rule  of  law.  The  presumption  that 
he  did  it  is  based  upon  the  fact  that  the  natural  Instincts  of  men  lead  them  to 
avoid  Injury.  It  prevails  in  the  absence  of  direct  testimony  upon  the  subject, 
but  it  may  be  rebutted  by  the  proof  of  facts  and  circumstances  as  well  as  by 
direct  evidence.  It  is  demonstrated  by  the  testimony  that  if  he  obeyed  the 
legal  injunction  he  saw  and  heard  the  approaching  train;  and  the  only  de- 
duction possible  is  that  he  did  not  look  and  listen,  or  that,  seeing  and  hearing, 
he  went  on,  regardless  of  the  danger.  The  case  comes  directly  within  the 
rule  stated  in  Myers  v.  Railroad  Co.,  150  Pa.  886,  24  Atl.  747 :  That  one  who 
Is  struck  by  a  moving  train,  which  was  plainly  visible  from  the  point  he  occu- 
pied when  U  became  his  duty  to  stop,  look,  and  listen^  must  be  oonclnsiveiy^ 
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presumed  to  have  disregarded  that  rule  of  law  and  common  prudence,  and  to 
have  gone  negligently  into  an  obylous  danger.' " 

Philadelphia,  etc.,  R.  R.  Co.  v.  Stebbing,  62  Md.  604,  518,  was  an 
action  somewhat  like  the  present,  in  which  the  issues  related  to  the 
care  exercised  by  the  defendant's  enginemen  and  to  that  exercised  by  the 
plainti£F.  In  the  course  of  the  opinion,  which  was  delivered  by  Chief 
Justice  Alvey,  a  jurist  of  very  high  repute,  it  was  observed : 

"It  is  certainly  tme,  the  motive  to  self-preservation  is  a  principle  of  our 
common  nature,  and  it  la  but  rational  to  presume,  in  the  absence  of  evidence  to 
the  contrary,  that  parties  act  under  its  promptings  in  view  of  impending  dan- 
ger. But,  in  such  cases  as  the  present,  there  is  a  counter  presumption,  when 
the  proof  does  not  show  to  the  contrary,  and  that  is,  that  every  person  charged 
with  a  duty  involving  the  safety  of  himself  or  others  will  perform  that  duty ; 
00  that  in  fact  it  is  not  often  the  case  that  these  mere  presumptions  afford  much 
assistance  in  arriving  at  correct  or  just,  conclusions.  They  ought  not  to  be 
indulged  to  the  exclusion  of  direct  evidence  to  the  contrary;  and  it  is  only 
where  there  Is  no  reliable  proof  to  the  contrary,  or  there  is  rational  doubt 
upon  the  evidence  as  to  the  acts  or  conduct  of  the  parties,  that  such  presump- 
tions can  properly  be  invoked.  The  Jury  ought  not  to  be  instructed  in  such 
terms  as  would  justify  them  in  acting  upon  the  mere  presumption  of  the 
absence  of  fault  in  either  party,  in  disregard  of  the  proof  in  the  case,  where 
there  are  facts  and  circumstances  to  be  considered  by  them." 

Chase  v.  Maine  Central  R.  R.  Co.,  77  Me.  62,  66,  52  Am.  Rep.  744 
is  also  an  instructive  case,  in  which  the  question  is  discussed  as  follows : 

"Exception  is  taken  to  the  Judge  charging  the  Jury  to  take  into  considera- 
tion, upon  the  question  of  the  intestate's  care  upon  the  occasion  of  the  injury, 
the  knowledge  of  the  Jury  'of  the  habits  of  thought  and  mind,  and  the  natu- 
ral instincts  of  men,'  to  preserve  themselves  from  injury.  Following,  as  no 
doubt  it  did,  an  impressive  argument  of  counsel  that  a  man  would  not  be  so 
unwise  as  to  rush  Into  danger  when  it  was  avoidable,  we  are  Inclined  to 
think  the  idea  intended  was  presented  to  the  Jury  too  prominently.  Such  a 
consideration  Is  by  no  means  evidence ;  for,  if  it  were  so,  a  Jury  might  accept 
it  as  conclusive  evidence.  It  is  no  more  than  an  accompaniment  or  an  ap- 
purtenance of  evidence.  It  may  have  some  influence  upon  the  interpretation 
of  facts  affirmatively  presented.  It  pertains,  as  said  by  defendant's  counsel, 
to  those  natural  laws  in  connection  with  which  all  evidence  may  be  weighed. 
It  belongs  to  the  class  of  slight  presumptions,  described  by  Mr.  Best,  which, 
taken  singly,  do  not  either  constitute  proof  or  shift  the  burden  of  proof.'  1 
Best,  Ev.  par.  319.  It  may  give  character  or  force  to  facts  already  proved. 
But  it  does  not  of  itself  add  or  create  proof.  It  is  rather  an  argument  or  mode 
of  reasoning  upon  evidence.  Practically  speaking,  it  is  no  more  than  that  a 
person's  motive  may  be  taken  into  consideration  in  relation  to  any  act  done  by 
such  person.  It  would  be  reasonable  to  say  that  a  man  would  be  naturally 
stimulated  to  avoid  rather  than  to  rush  into  dangerous  situations.  He  would 
be  impelled  by  strong  motives  to  do  so.  But  this  would  apply  to  the  engineer  / 
or  fireman  or  brakeman  on  a  train  as  well  as  to  the  traveler,  although  perhaps 
not  generally  in  the  same  degree.  But  the  weakness  of  the  plaintifTs  position 
lies  in  the  fact  that  this  motive  for  personal  safety  does  not  operate  upon  the 
minds  of  men  until  they  can  clearly  see  that  they  are  endangered  by  their  care* 
lessness.  It  does  not  keep  them  from  careless  acts.  The  danger  is  often  not 
seen  until  too  late  to  be  extricated  from  it  The  careless  act  usually  precedes 
the  moment  when  the  natural  instincts  of  self-preservation  are  aroused.  And 
a  man  is  quite  prone  to  take  risks.  And  a  man  is  careless  to  take  a  risk  in 
crossing  a  railroad  Ui  advance  of  a  coming  train.  We.  all  know  that  he  often 
does  it" 

The  decision  of  this  court  in  Chicago,  etc.,  Ry.  Co.  v.  Bryant,  13  C 
C.  A.  249,  256,  65  Fed.  969,  although  not  relating  to  this  particular 
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presumption,  is  in  principle  applicable  to  the  present  discussion.  There 
the  glaintiff's  intestate  was  killed  in  a  collision  while  being  transported 
from  one  point  to  another  over  the  defendant's  road  in  a  train,  consist- 
ing of  an  engine  and  passenger  coach,  which  was  in  charge  of  the  de- 
fendant's yardmaster.  When  the  case  was  first  before  this  court  it  was 
held  that,  in  the  absence  of  evidence  explanatory  of  the  occurrence,  the 
presumption  was  that  one  riding  in  a  coach  of  a  common  carrier  pal- 
pably designed  for  the  transportation  of  passengers  was  lawfully  there 
by  the  invitation  or  permission  of  the  employes  in  charge  of  the  vehicle, 
and  that  they  had  authority  to  bind  the  carrier  by  such  invitation  or 
permission.  Bryant  v.  Chicago,  etc.,  Ry.  Co.,  4  C.  C.  A.  146,  53  Fed. 
997.  But  when  the  case  came  before  the  court  again,  it  appeared,  f rorti 
the  evidence  produced  at  a  second  trial,  that  the  yardmaster  and  some 
of  his  co-employes  were  operating  the  train  solely  for  purposes  of  their 
own,  without  the  knowledge  of  the  defendant,  and  without  color  of  au- 
thority from  it,  and  it  was  then  said : 

"Finally,  It  is  said  that,  inasmuch  as  the  presumption  that  the  deceased  was 
a  passenger  of  the  company  arose  from  the  facts  that  the  yardmaster  was  in 
fKissession  of  the  train,  operating  it  on  the  tracic  of  the  company,  and  the  de- 
ceased was  riding  therein,  there  was  some  evidence  for  the  Jury  in  support  of 
the  claim  of  the  defendant  in  error,  and  the  case  was  properly  submitted  to 
them  by  the  court.  *  *  *  A  presumption  of  fact,  lilce  that  which  the  coun- 
sel for  the. defendant  in  error  here  invokes,  is  a  mere  inference  from  certain 
evidence,  and  as  the  evidence  changes,  the  presumption  necessarily  varies.  A 
trial  court  is  not  bound  to  disregard  a  conclusive  presumption  which  arises 
from  all  the  evidence  at  the  close  of  a  case  because  at  some  time  in  the  course 
of  a  trial  counter  presumptions  arose.  Possession  of  real  estate  raises  a  pre- 
sumption of  title;  but,  when  a  legal  title  is  proved  In  another,  a  conclusive 
presumption  arises  from  all  the  evidence  that  the  latter  is  the  owner,  and  the 
court  must  so  direct  Possession  of  a  horse  raises  the  presumption  of  owner- 
ship, but  the  uncontradicted  evidence  of  competent  witnesses  that  the  horse  Is 
the  property  of  another  and  that  the  possessor  secretly  toolc  him  from  his 
owner  without  right  raises  so  conclusive  a  presumption  of  ownership  in  the  lat- 
ter that  the  court  mit^ht  be  bound  to  disregard  the  first  presumption  from 
possession,  and  the  possession  itself  might  raise  a  presumption  of  larceny." 

The  force  and  application  of  other  presumptions  are  illustrated  in 
Lisbon  v.  Lyman,  49  N.  H.  553,  562 ;  Agnew  v.  United  States,  165  U. 
S.  36,  51,  17  Sup.  Ct.  235,  41  L.  Ed.  624;  Dunlop  v.  United  States, 
165  U.  S.  486,  502, 17  Sup.  Ct.  375,  41  L.  Ed.  799. 

It  is  true  that  in  the  opinion  of  this  court  in  Northern  Pacific  Ry.  Co. 
v.  Spike,  supra,  there  are  expressions  indicating  that  the  presumption  of 
the  exercise  of  due  care  and  caution  "has  its  application  in  all  cases" 
and  is  entitled  to  weight  as  affirmative  evidence,  but  as  these  expres- 
sions appear  to  have  gone  beyond  what  was  necessary  to  a  decision  of 
that  case  and  to  ascribe  to  the  presumption  greater  force  and  influence 
than  in  principle  should  be  accorded  to  it,  they  cannot  be  permitted  to 
control  the  decision  of  other  cases.  As  was  said  by  Chief  Justice  Mar- 
shall in  Cohens  v.  Virginia,  6  Wheat.  264,  398,  5  L.  Ed.  257: 

"It  is  a  maxim,  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  expressions 
are  used.  If  fhey  go  beyond  the  case,  they  may  he  respected,  hot  ought  not  to 
control  the  judgment  in  a  subsequent  suit,  when  the  very  point  is  presented  for 
decision.    The  reason  of  this  maxim  is  obvious.    Ttie  question  actually  beft>re 
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the  court  la  Investigated  with  care,  and  considered  In  its  foil  extent  Other 
principles  which  may  serve  to  lllnstrate  it  are  considered  in  their  relation  to 
the  case  decided,  bnt  their  possible  bearing  on  all  other  cases  is  seldom  com- 
pletely investigated." 

Without  further  reference  to  judicial  decisions,  it  may  be  safely  said : 
Both  reason  and  authority  enforce  and  sustain  the  conclusion  that  the 
presumption  of  the  exercise  of  due  care  is  essentially  inferior  in  pro- 
bative force  and  weight  to  credible  evidence,  either  direct  or  circum- 
stantial, explanatory  of  the  actual  occurrence;  that  it  arises  and  has  ap- 
plication in  the  absence  of  such  evidence,  but  not  in  opposition  to  it  ;^ 
and  that,  in  those  courts  where  it  underlies  the  rule  that  the  burden 
of  proving  contributory  negligence  rests  upon  the  defendant,  and  must 
be  maintained  by  a  fair  preponderance  of  the  evidence,  its  force  and  in- 
fluence are  so  largely  embodied  in  the  enforcement  of  that  rule  that  it 
has  little  independent  application,  save  as  it  rests  upon  a  general,  but 
not  invariable,  rule  of  human  experience  which  may  and  should  be  con- 
sidered in  determining  the  credibility  of  evidence  and  the  weight  to  be 
given  to  it  when  these  matters  are  not  otherwise  entirely  clear. 

In  its  charge  to  the  jury,  as  before  shown,  the  court,  in  addition  to 
telling  them  that  the  burden  of  establishing  contributory  negligence  on 
the  part  of  the  deceased  was  on  the  defendant  and  must  be  maintained 
by  a  fair  preponderance  of  the  evidence,  attributed  to  the  presumption 
of  the  exercise  of  due  care  the  probative  force  and  weight  of  affirmative 
evidence,  notwithstanding  there  was  substantial  evidence  tending  to 
explain  the  actual  occurrence,  and  also  went  to  the  extreme  of  indicat- 
ing that  the  presumption  was  to  be  regarded  as  if  it  were  testimony 
coming  from  the  deceased.  This  was  error,  and  plainly  tended  to  mis- 
lead the  jury.  Los  Angeles  Traction  Co.  v.  Conneally  (C.  C.  A.)  136 
Fed  104,  108;  Thayer's  Preliminary  Treatise  on  Evidence,  337-339. 
There  was  also  error  in  the  general  terms  in  which  it  was  left  to  the 
jury  to  say  whether  the  presumption  could  be  overcome  by  evidence  of 
the  physical  surroundings  and  other  conditions  at  the  time.  That  it 
could  be  so  overcome  was  matter  of  law  to  be  stated  by  the  court,  and 
not  matter  of  fact  to  be  determined  by  the  jury. 

The  law  requires  that  one  about  to  go  over  so  dangerous  a  place  as  a 
railroad  crossing  shall  make  vigilant  use  of  his  faculties  of  sight  and 
hearing  to  discover  whether  or  not  a  train  is  approaching,  and  that  he 
shall  do  this  at  such  short  distance  from  the  crossing  as  will  be  effectual 
for  his  protection.  Chicago  Great  Western  Ry.  v.  Smith  (C.  C.  A.) 
141  Fed.  930.  It  was  therefore  the  duty  of  the  court,  when  so  request- 
ed, to  have  plainly  instructed  the  jury  that  if  the  evidence  showed  that 
the  deceased,  by  the  exercise  of  reasonable  care,  would  have  seen  or 
heard  the  train  in  time  to  have  avoided  the  collision,  the  presumption 
was  overcome,  and  the  plaintiff  could  not  recover. 

While  it  was  urged  in  argument  that  the  evidence  so  conclusivelv 
established  the  defense  of  contributory  negligence  that  the  court  should 
have  directed  the  jury  to  return  a  verdict  for  the  defendant,  the  present 
state  of  the  record  is  such  that  that  question  has  not  been  considered. 

The  judgment  is  reversed,  with  a  direction  to  grant  a  new  trial. 
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INCOBPORATED  TOWN  OF  OILMAN  v.  FERNALD. 

(Olrcalt  Court  of  Appeals,  Eighth  Circait    October  21,  1906.) 

No.  244& 

COUBT0— Ukitkd  States  Cnocnr  Cottbt  or  Affbals— Appkal  Ain>  Bbbob— Mo> 
TZON  TO  DuMisB— Delay  m  FnjNo  Tbanscbift. 

Where  a  transcript  of  the  record  is  flleci  in  the  Circait  Court  of  Appeals 
within  00  days  from  the  signing  of  the  citation  and  within  the  time  speci- 
fied therein,  but  after  the  return  day  of  the  writ  of  error,  and  the  failure 
to  file  it  before  that  return  day  has  not  continued  the  hearing  of  the  case 
over  any  term  of  court,  and  no  motion  to  dismiss  the  writ  Is  made  until 
the  expense  of  printing  the  transcript  has  been  incurred,  the  writ  will 
not  be  dismissed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 
See  123  Fed.  797. 

J.  P.  Lyman  and  Thomas  A.  Cheshire,  for  plaintiff  in  error. 
Joe  R.  Lane  and  C.  M.  Waterman,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

PER  CURIAM.  A  motion  has  been  made  to  dismiss  the  writ  of  error 
in  this  action  because,  although  the  writ  was  returnable  on  or  before  the 
12th  day  of  November,  1904,  the  transcript  of  the  record  was  not  filed 
until  November  28,  1904.  Rule  16  of  this  court  requires  the  filing  of 
the  record  with  the  clerk  by  or  before  the  return  day.  Subdnrision  5  of 
rule  14  provides  that  all  appeals,  writs  of  error,  and  citations  must  be 
made  returnable  not  exceeding  60  days  from  the  date  of  signing  the  cita- 
tion. The  citation  in  this  case  was  signed  on  October  26,  1904,  and 
was  returnable  on  or  before  December  25, 1904.  The  writ  of  error  and 
the  citation  should  have  been  made  returnable  at  the  same  time,  but 
through  some  oversight  they  were  made  returnable  at  different  times. 
The  transcript  was  filed  within  the  time  fixed  for  appearance  in  the  cita- 
tion. The  expense  of  printing  the  record,  which  amounted  to  at  least 
$100,  was  paid  in  January,  1905,  and  the  motion  to  dismiss  the  writ  was 
not  filed  until  February  17,  1905.  The  writ  of  error  appears  to  have 
been  prosecuted  in  good  faith,  and  the  delay  in  filing  the  transcript  did 
not  continue  the  case  over  any  term  of  this  court.  Where  a  transcript 
of  the  record  is  filed  within  60  days  from  the  signing  of  the  citation  and 
within  the  time  specified  therein,  but  after  the  return  day  of  the  writ 
of  error,  and  the  failure  to  file  it  before  that  return  day  has  not  con- 
tinued the  hearing  of  the  case  over  any  term  of  this  court,  and  no  mo- 
tion to  dismiss  the  writ  is  made  until  the  expense  of  printing  the  tran- 
script has  been  incurred,  the  writ  will  not  be  dismissed.  McClellan  v. 
Pyeatt,  49  Fed.  259, 1  C.  C.  A.  241 ;  Bingham  v.  Morris,  7  Cranch,  99, 8^ 
L.  Ed.  281 ;  Altenbcrg  v.  Grant,  83  Fed.  980,  28  C.  C.  A.  241. 

The  motion  to  dismiss  this  writ  is  accordingly  denied. 
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INCORPORATED  TOWN  OP  OILMAN  v.  FBRNALD. 
(Olrcult  Court  of  Appeals,  Eighth  Circuit    October  21,  1906.) 

No.  2,148, 

1,  Municipal  Cobpobations — ^Liabiuty  ix»  Bobbowsd  Moioet — Ihtalxdity  ov 

Bonds. 

Where  a  municipal  corporation  in  Iowa,  having  power  to  borrow  money, 
.but  not  to  issue  negotiable  bonds,  borrowed  a  sum  which  it  used  for  an 
authorized  purpose,  the  fact  that  it  issued  to  the  lender  its  negotiable 
bonds,  which  were  ultra  Tires  and  void,  will  not  preclude  him  from  re- 
covering the  sum  lent  in  an  action  for  money  had  and  received. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36,  Cent  Dig.  Municipal  Corpo- 
rations, §  1992.] 

2.  Saiod— Limitation  of  Action  fob  Money  Had  and  Received. 

Where  a  municipality  issued  void  bonds  as  evidence  of  an  indebtedness 
which  it  had  the  power  to  incur  for  money  of  which  it  received  the  benefit 
and  subsequently  paid  the  holder  interest  on  the  bonds  as  it  matured, 
the  statute  of  limitations  did  not  begin  to  run  against  an  action  to  re- 
cover the  money  so  long  as  the  municipality  recognized  its  express 
obligation  to  pay  the  bonds  by  paying  the  interest  thereon. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 
See  123  Fed.  797. 

J.  P.  Lyman  and  Thomas  A.  Cheshire,  for  plaintiff  in  error. 
Joe  R.  Lane  and  C.  M.  Waterman,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  On  May  10,  1888,  the  incorporated  town 
of  Oilman,  in  the  state  of  Iowa,  plaintiff  in  error,  by  due  action  of  the 
town  council  adopted  an  ordinance  entitled : 

''An  ordinance  authorizing  a  loan  of  $2,500.00,  to  be  raised  by  Issuing  bonds 
to  provide  for  the  establishment  of  waterworks,  with  necessary  tank,  wind- 
mill, pump,  pipes,  hydrants,  and  other  necessary  appurtenances  for  the  same, 
and  for  the  purchase  of  a  fire  engine  and  its  apparatus  for  the  town  of  Oilman, 
Iowa." 

The  ordinance  provides  that  no  more  of  the  bonds  should  be  signed> 
issued,  or  negotiated  than  were  necessary  for  the  purpose  of  construct- 
ing the  contemplated  waterworks,  and  that  the  money  arising  from  the 
sale  of  the  bonds  should  be  used  for  no  other  purpose.  Section  3  of  the 
ordinance  provides  as  follows : 

'The  faith  of  the  town  of  Oilman  is  hereby  pledged  for  the  payment  of  said 
principal  sum  of  $2,600.00  and  the  interest  thereon." 

On  the  same  day  the  town  council  passed  another  ordinance  provid- 
ing for  the  assessment  and  collection  of  an  annual  special  tax  of  two 
mills  on  the  dollar  to  create  a  sinking  fund  for  the  gradual  extinguish- 
ment of  the  bonds,  to  be  issued  under  the  authority  of  the  first  men- 
tioned ordinance.  Pursuant  to  the  authority  of  these  ordinances,  the 
town  on  July  1, 18R8,  executed  and  delivered  to  one  William  H.  Fernald 
its  five  certain  negotiable  bonds,  each  for  the  sum  of  $500,  maturing 
July  1,  1898,  with  20  coupons  attached,  each  representing  interest  ac- 
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cruing  during  the  preceding  six  months,  at  the  rate  of  7  per  cent,  per 
annum.  These  bonds  soon  after  their  execution  were  delivered  to  Wil- 
liam H.  Femald,  named  therein  as  payee,  who  then  paid  the  city  the  full 
face  value  therefor.  The  semiannual  interest  coupons  were  paid  regu- 
larly by  the  town  to  William  H.  Femald,  the  holder  of  the  bonds,  for 
nine  and  one-half  years,  until  July  1,  1898,  when  the  last  one  matured. 
Then,  for  the  first  time,  the  town  refused  to  pay  the  interest  maturing  on 
the  bonds,  refused  to  pay  the  principal  which  matured  on  that  day,  and 
first  gave  Femald  to  understand  that  it  intended  to  repudiate  its  ap- 
parent express  obligation  as  evidenced  by  the  bonds.  The  ground  as- 
signed for  such  refusal  was  that  the  bonds  were  void,  because,  among 
other  reasons,  they  were  made  negotiable  in  form  and  without  any  statu- 
tory authority  for  that  purpose,  express  or  implied.  During  the  10 
years  from  the  date  of  the  issue  of  the  bonds  until  the  date  of  the  ma- 
turity of  the  same,  the  town  had  made  use  of  all  the  money  received 
from  Femald  for  the  bonds  in  strict  compliance  with  the  provisions  of 
the  ordinance,  in  constructing  a  system  of  waterworks,  and  during  all 
this  time  had  enjoyed  the  benefit  of  the  waterworks,  and  was,  at  the  ma- 
turity of  the  bonds,  and  now  is  in  possession  and  enjoyment  of  the  same. 
After  the  refusal  to  pay  the  interest  or  principal  on  July  1,  1898,  Wil- 
liam H.  Femald,  the  payee  named  in  the  bonds,  assigned  them  to  Louis 
P.  Femald,  the  defendant  in  error,  plaintiff  below,  and  with  them,  also, 
all  claims  against  the  town  of  Oilman  wliich  he  might  have.  After- 
wards, on  January  10,  1903,  the  defendant  in  error,  hereafter  called 
plaintiff,  instituted  this  suit  in  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Iowa  against  the  defendant,  counting  upon  the  bonds  them- 
selves and  also,  in  one  count,  for  money  had  and  received  by  the  town 
under  an  implied  agreement  to  repay  the  same.  A  judgment  was  re- 
covered on  the  last-mentioned  count,  and  defendant  brings  this  case  here 
by  writ  of  error  for  reversal  of  the  same.  The  question  decisive  of  the 
case,  duly  presented  by  the  assignment  of  errors,  will  appear  later. 

The  bonds  were  payable  to  William  H.  Femald,  or  order,  for  a  defi- 
nite sum  of  money,  at  a  time  fixed,  and  were  payableabsolutely  and  with- 
out condition.  They  were  therefore  negotiable  instmments  within  the 
law  merchant.  At  the  time  in  question  the  only  statutory  provision  au- 
thorizing the  town  of  Oilman  to  borrow  money  was  contained  in  section 
500  of  the  Iowa  Code  of  1873,  which  was  as  follows : 

"Loans  may  be  negotiated  by  any  municipal  corporation  in  anticipation  of 
tbe  revenues  thereof,  but  the  aggregate  amounts  of  such  loans  shall  not  ex- 
ceed the  sum  of  S  per  cent  upon  the  taxable  property  of  any  city  or  town." 

This  statute,  it  is  observed,  authorized  the  borrowing  of  money  by  any 
municipal  corporation,  but  it  did  not  authorize  the  issuance  or  deliv- 
ery of  negotiable  bonds  as  evidence  of  the  loans.  The  Supreme  Courts 
of  the  United  States  and  of  the  state  of  Iowa  have  held,  and  such  is 
now  the  controlling  law,  that  negotiable  bonds  issued  by  municipalities 
under  such  statutes  as  that  just  quoted  are  ultra  vires  and  void,  and  that, 
in  order  to  issue  bonds  or  obligations  for  money  borrowed  which  will 
circulate  in  the  market  as  negotiable  securities,  there  must  be  express 
statutory  authority.  Merrill  v.  Monticello,  138  U.  S.  673,  11  Sup.  Ct. 
441f  34  L.  Ed.  1069 ;  Brenham  v.  German  American  Bank,  144  U.  S. 
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173, 12  Sup.  Ct.  659,  36  L.  Ed.  390 ;  Baraum  v.  Okolona,  148  U.  S.  393, 
13  Sup.  Ct.  638,  37.L.  Ed.  495 ;  Heins  v.  Lincoln,  102  Iowa,  69,  71  N. 
W.  189.  Sec,  also,  German  Insurance  Co.  v.  City  of  Manning,  Iowa 
(C.C.)  96  Fed.  597. 

Learned  counsel  for  plaintiff  do  not  in  argument  or  brief  question  the 
application  of  this  rule  of  law  to  the  present  case.  For  the  purposes  of 
this  case,  they  concede  that  the  bonds  in  question  were  issued  without 
statutory  authority,  and  for  that  reason  were  void  as  evidence  of  plain- 
tiff's right  of  recovery.  They  therefore  plant  their  right  of  recovery 
upon  the  seventh  count  of  the  petition,  which  is  for  money  had  and  re- 
ceived. This  count,  after  stating  the  facts  connected  with  the  issue  and 
delivery  of  the  bonds  to  William  H.  Femald,  the  payment  by  him  to  the 
town  of  $2,600,  the  use  of  this  money  by  the  town  for  the  purpose  of 
building  its  waterworks,  the  retention  of  the  advantage  secured  by  the 
town  by  the  use  of  his  money,  alleges,  further,  that  the  defendant  recog- 
nized— 

"And  treated  them  as  valid  municipal  obligations,  and  regularly  paid  the  Inter- 
est thereon  as  therein  provided,  np  to  the  Ist  day  of  July,  1898,  when  each  of  said 
bonds  and  the  last  interest  coupons  matured,  that  up  to  said  last-mentioned 
date,  by  no  act  or  expression  of  said  municipality  or  Its  officers,  representa- 
tives, or  inhabitants,  had  plaintiff  or  his  assignor,  William  H.  Femald,  been 
given  any  reason  to  believe,  nor  did  they  or  either  of  them  believe,  that  the 
obligation  purporting  to  be  incurred  by  said  municipality,  by  the  terms  of 
said  bonds  and  each  of  them,  would  not  be  kept  and  performed  fully  to  the 
letter  by  said  town." 

The  defendant  in  its  answer  to  the  seventh  count  admits  the  purchase 
by.  William  H.  Femald  of  the  bonds  in  question,  the  payment  by  him 
of  $2,600  therefor,  the  receipt  of  money  by  the  mayor  of  the  defendant 
town,  and  the  payment  by  him  of  the  same  for  the  construction  of  the 
system  of  waterworks ;  admits  that  the  defendant  regularly  paid  the  in- 
terest thereon  up  to  the  1st  day  of  January,  1898;  admits  that  it  did  not 
pay  the  last  interest  coupon  or  the  principal  of  the  bonds,  and  that  it 
refused  to  pay  the  same.  The  defendant  sets  up  the  fact  that  the  bonds 
were  negotiable,  and  for  that  reason  ultra  vires  and  void,  and  further 
pleads  the  statute  of  limitations  to  the  effect  that  the  money  paid  by 
Femald  for  the  void  bonds  on  July  1,  1888,  conferred  upon  him  a 
present  and  immediate  right  to  institute  a  suit  for  its  recovery,  and 
that  the  statute  of  limitations  of  the  state  of  Iowa  applicable  to  an  action 
to  recover  such  money  barred  the  right  of  action  in  five  years  thereafter. 

Learned  counsel  for  defendant,  with  the  same  candor  which  prompt- 
ed counsel  for  plaintiff  to  make  concessions,  concede  in  argument  and 
brief,  as  we  understand  them,  that  the  weight  of  authority  authorizes 
the  recovery  of  money  paid  in  circumstances  such  as  those  disclosed  by 
this  record,  notwithstanding  the  fact  that  the  bonds  evidencing  the  loan 
were  ultra  vires  and  void ;  and  state  that  the  real  question  for  considera- 
tion is  whether  the  riglit  to  recover  the  amount  of  the  loan  at  the  time 
the  seventh  count  in  the  petition  was  filed  was  barred  by  the  statute  of 
limitations.  We  might,  therefore,  properly  assume  that  the  only  ques- 
tion requiring  consideration  at  our  hands  is  that  relating  to  the  statute 
of  limitations;  but,  lest  we  misunderstand  the  meaning  of  counsel,  we 
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briefly  State  our  views  concerning  the  right  of  plaintiff  to  maintam  this 
action  on  the  common  count  for  money  had  and  received. 

By  the  provisions  of  section  471  of  the  Code  of  Iowa  (1873)  power 
in  the  abstract  is  conferred  upon  cities  and  incorporated  towns  of  that 
state  to  erect  or  to  authorize  the  erection  of  waterworks.  By  the  provi- 
sions of  section  500  of  the  same  Code,  power  was  conferred  upon  the 
municipal  corporations  of  the  state  to  negotiate  loans  for  municipal  pur- 
poses in  anticipation  of  the  revenue.  No  power  was  at  the  time  in  ques- 
tion conferred  upon  the  municipalities  of  the  state  to  issue  bonds  or  ne- 
gotiable securities  to  evidence  such  loans.  Notwithstanding  this  want  of 
power  to  issue  negotiable  securities,  the  town,  having  borrowed  of  Wil- 
liam H.  Femald,  pursuant  to  the  power  conferred  by  section  600  of  the 
Iowa  Code,  the  sum  of  $2,500,  gave  to  him  as  evidence  of  his  claim  the 
five  certain  negotiable  bonds  in  question.  These  bonds,  as  already  seen, 
were  void  for  want  of  power  to  issue  them,  but  the  obligation  to  pay 
the  loan  made  pursuant  to  the  power  conferred  by  law  was  not  avoided 
by  the  fact  that  an  unwarranted  evidence  of  the  loan  was  executed.  Not- 
withstanding such  fact,  the  money  loaned,  if  used  by  the  municipality  for 
its  own  benefit,  may  be  recovered.  Hitchcock  v.  Galveston,  96  U.  S. 
341,  24  L.  Ed.  659 ;  Chapman  v.  County  of  Douglas,  107  U.  S.  348,  2 
Sup.  Ct.  62,  27  L.  Ed.  378;  Read  v.  Plattsmouth,  107  U.  S.  568,  2  Sup. 
Ct.  208, 27  L.  Ed.  414;  Hedges  v.  Dixon  County,  150  U.  S.  182, 14  Sup. 
Ct.  71,  37  L.  Ed.  1044;  Geer  v.  School  District  No.  11,  49  C.  C  A.  539, 
111  Fed.  682,  and  cases  cited. 

We  are,  therefore,  not  only  by  the  concession  of  counsel,  but  by  con- 
trolling authority,  brought  to  the  conclusion  that  plaintiff  has  a  right 
to  recover  in  this  action  on  the  seventh  count  of  his  petition,  unless  such 
right  is  barred  by  the  statute  of  limitations.  Section  3447  of  the  Code 
of  Iowa,  supra,  which  controls  this  question,  is  as  follows : 

''Actions  may  be  brought  within  the  times  herein  Iimlte<!,  respectively,  after 
their  causes  accrue,  and  not  afterwards,  except  when  otherwise  specially  de- 
clared: *  *  *  (6)  Those  founded  on  unwritten  contracts,  those  brought 
for  injuries  to  properly,  or  for  relief  on  the  ground  of  fraud  in  cases  heretofore 
solely  cognizable  in  a  court  of  chancery,  and  all  other  actions  not  otherwise 
provided  for  in  this  respect,  within  five  years." 

The  claim  of  the  town  is  that  the  cause  of  action  accrued  to  plaintiff's 
assignor  on  July  1,  1888,  immediately  upon  the  payment  by  him  of  the 
$2,500  to  the  town;  therefore  that  his  right  of  action  was  barred  in  five 
years  thereafter,  namely,  on  June  30,  1893,  notwithstanding  the  fact  that 
during  all  this  time  the  town  continued  to  pay  the  interest  as  expressed 
in  its  written  contract.  Such  interest  was  paid  without  objection  or  in- 
timation of  any  infirmity  in  the  written  contract  until  July  1, 1898,  when, 
for  the  first  time,  the  town  repudiated  the  written  contract  and  declined 
to  pay  either  the  interest  or  principal  called  for  by  it.  This  suit  was 
instituted  January  10,  1903,  counting  only  on  the  bonds,  and  by  leave 
of  court  on  June  }2,  1903,  an  amendment  was  filed  counting  on  the  im- 
plied obligation  to  pay  the  debt  notwithstanding  the  invalidity  of  the 
bonds  as  such.  The  filing  of  this  amendment,  if  indeed  it  shall  be  re- 
garded as  the  institution  of  the  present  suit  (which  we  do  not  assert). 
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was  clearly  within  five  years  from  the  date  of  defendant's  repudiation  of 
the  void  bonds. 

*  On  the  question  when  the  statute  begins  to  run  in  cases  of  this  kind 
we  need  say  but  little.  This  court  in  two  opinions  has  passed  upon 
what  we  conceive  to  be  the  very  question  now  involved,  and  has  held 
in  substance  that  when  a  municipality  issues  void  bonds  as  evidence  of 
an  indebtedness  which  it  had  power  to  incur,  for  work  or  property  of 
which  it  received  the  benefit  and  subsequently  paid  the  holder  of  the 
bonds  interest  as  it  matured  according  to  the  tenor  of  the  bonds,  the 
statute  of  limitations  does  not  begin  to  run  against  an  action  brought  to 
recover  the  money  as  long  as  the  municipality  recognizes  its  express 
obligation  to  pay  die  bonds  and  pays  the  holder  interest  thereon  accord- 
ing to  the  requirement  of  the  bonds  themselves.  We  have  re-examined 
the  question  in  the  light  of  the  exhaustive  and  able  briefs  of  the  counsel 
for  the  defendant  town,  and  fail  to  discover  any  reason  for  receding 
from  the  views  expressed  and  adopted  by  this  court  in  the  two  cases  of 
Geer  v.  School  District  No.  11,  supra,  and  Board  of  Commissioners  v. 
Irvine,  126  Fed.  689,  61  C  C.  A.  607.  We  also  fail  to  discover  any 
substantial  difference  in  the  facts  of  the  case  now  before  us  and  those  in- 
volved in  the  Geer  Case,  except  that  the  case  now  under  consideration 
presents  a  stronger  showing  of  no  purpose  to  repudiate  the  express  con- 
tract, but  rather  a  determined  and  settled  purpose  to  observe  its  re- 
quirements up  to  the  time  of  the  maturity  of  the  bonds.  In  this  case 
there  was  not  only  a  continuous  recognition  of  the  written  obligation, 
by  the  payment  of  interest  called  for  by  the  bonds,  until  their  full  matu- 
rity, but  a  provision  made  by  ordinance  for  the  creation  of  a  sinking  fund 
to  meet  the  principal  when  it  should  fall  due.  Not  only  so,  but  the  evi- 
dence discloses  that  $850  has  actually  been  collected  from  the  taxpay- 
ers for  the  purpose  of  this  sinking  fund. 

This  court  should  be  slow  to  overrule  its  twice-expressed  opinion  in 
aid  of  a  highly  technical  defense  to  what  must  be  ccmceded  to  be  a  most 
meritorious  cause  of  action — sl  cause  of  action  based  on  a  claim  against 
a  town  for  money  actually  used  in  constructing  one  of  its  most  salutary 
and  necessary  public  utilities.  We  therefore  decline  to  do  so,  and,  on 
the  authority  of  the  two  cases  last  cited,  affirm  the  judgment  rendered 
below. 


THE  WINNEBAGO. 

IROQUOIS  TRANSP.  (X).  et  al.  v.  A.  HARVEY'S  SONS  MFG.  OO. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit    November  18,  1905.) 

No.  1,417. 

Mabitimb     Liens — State     Statute — CoNTBAora    itm    CoxraiBnonov    ov 
Vessels. 

Contracts  for  building  vessels  or  for  work  done  or  materials  furnished 

In  their  construction  are  not  maritime,  and  hence  a  state  statute  relatlag 

to  such  contracts,  giving  liens  to  the  contractors  and  providing  for  their 

enforcement  in  the  state  coorts.  Is  not  invalid,  as  im  dwegatloa  of  the  ad- 

141 F.— 60 
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miralty  jurisdiction  conferred  on  the  District  Courts  of  the  United  States 
by  the  Constitution  and  the  Judiciary  act  of  1789. 

[Ed.  Note. — Maritime  liens  created  by  state  laws,  see  note  to  Th^ 
Electron,  21  a  O.  A.  21.] 

2.  CouBTS — Federal  Coubi'S — Foixownro  Dbcisioit  or  Statb  Coubt. 

The  Michigan  water  craft  act  (Comp.  Laws,  c  2d8),  which  gires  a  Hen 
to  contractors  and  persons  furnishing  labor  and  materials  in  the  construc- 
tion of  vessels,  relates  to  contracts  which  are  not  maritime,  and  its  con- 
struction by  the  Supreme  Court  of  the  state  is  binding  on  the  federal 
courts. 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  V.  Perrin,  11  C.  O.  A.  71 ;  HUl  v.  Hlte,  29  C.  C.  A.  553.] 

8.  MABrriME  Liens — Statb  Statutes — JuBiSDicnoir  or  Statb  Cottbts. 

The  fact  that  a  vessel  subject  to  statutory  liens  for  labor  or  materials 
under  a  state  statute  has  been  enrolled  and  engaged  in  interstate  com- 
merce, and  may  therefore  become  subject  to  superior  maritime  liens  en- 
forceable in  a  court  of  admiralty,  does  not  affect  the  jurisdiction  of  a 
state  court  over  a  suit  to  enforce  the  statutory  liens. 

4.  Same — Constbuction  of  Michigan  Statute. 

Comp.  Laws  Mich.  c.  298,  gives  a  lien  for  labor  or  materials  furnished 
for  the  building  of  a  vessel,  without  reference  to  whether  credit  is  given 
to  the  vessel  or  the  owner  personally,  and  the  lien  exists  in  either  case, 
unless  it  is  shown  that  it  was  waived. 

5.  Same. 

Under  such  statute,  a  lien  is  given  for  materials  furnished  for  the  pur- 
pose of  being  used  in  the  construction  of  a  particular  vessel,  and  it  Is  not 
necessary  to  its  enforcement  to  prove  that  they  were  in  fact  so  used. 

6.  Same — Payment — ^Taking  of  Notes. 

The  giving  of  notes  by  the  owner  of  a  vessel  under  construction  to  one 
who  was  furnishing  materials  therefor  for  arbitrary  amounts  desired  by 
him  to  be  used  in  raising  funds,  which  notes  were  not  paid  and  were  after- 
wards returned,  did  not  constitute  a  payment  which  deprived  the  material- 
man of  bis  right  to  a  lien,  where  there  was  no  agreement  that  they  were 
taken  as  payment. 

7.  Same — Matebials  Fubnished  afteb  Launching. 

A  vessel  launched,  but  still  under  construction,  does  not  become  subject 
to  the  maritime  law  because  she  rests  in  the  water  Instead  of  on  the  land, 
so  as  to  deprive  one  who  after  such  launching  furnishes  materials  for  her 
construction  of  his  right  to  enforce  a  statutory  lien  therefor  in  the  state 
courts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  Is  a  cause  which  originated  in  a  state  court  of  Michigan,  the  circuit 
court  for  the  county  of  Wayne,  wherein  the  defendant  In  error  sought  to  wi- 
fe rce  against  the  steamer  Winnebago  a  lien  given  by  a  statute  of  the  state  for 
materials  furnished  for  her  construction.  The  steamer  was  built  at  St  Clair, 
Mich.,  by  the  Columbia  Ironworks,  a  Michigan  corporation,  under  a  contract 
with  John  J.  Boland  and  Thomas  J.  PrlndlvUle,  who  subsequently  organbeed 
under  the  laws  of  Indiana  the  corporation,  the  Iroquois  Transportation  Com- 
pany, plaintiflf  In  error  here,  and  assigned  the  contract  to  it  This  contract  re- 
quired the  Columbia  Ironworks  to  construct  for,  and  deliver  to,  the  other  party 
within  a  designated  time  a  steel  steamer  of  a  described  size  and  character  for 
the  sum  of  $05,000,  payable  by  installments  during  the  progress  of  oonstniction, 
except  the  last  Installment,  which  was  payable  on  the  completion  of  the  vessel : 
and  it  was  stipulated  that  a  penalty  of  $50  per  diem,  but  not  exceeding  in  all 
$.3,500,  should  be  paid  by  the  Columbia  Ironworks  for  any  delay  i^  completion, 
and  a  bonus  of  the  same  sum  per  diem  for  completion  earlier  than  the  stipu- 
lated date.    While  the  vessel  was  in  course  of  con8traction»  the  Columbia  Iron- 
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works  was  also  engaged  In  the  building,  at  their  yards,  of  another  vessel  of 
like  character.  The  A.  Harvey's  Sons  Manufacturing  Company  engaged  at 
Detroit  in  the  business  of  selling  valves,  piping,  fittings,  plumbing  material, 
and  the  like,  furnished  the  Columbia  Ironworks  with  a  quantity  of  these 
materials  to  go  into  the  construction  of  the  two  vessels  on  orders  which  were 
for  duplicates  of  the  items  required.  In  general  these  materials  were  respec- 
tively used  in  the  construction  of  the  vessels  for  which  they  were  ordered,  but 
a  comparatively  small  portion  of  the  duplicates  intended  for  the  vessel  now 
called  the  Winnebago  is  not  shown  to  have  been  actually  employed  for  that 
purpose.  One  of  the  duplicate  parts  of  the  articles  furnished  was  charged  by 
the  Columbia  Ironworks  to  one  of  the  vessels,  and  the  other  half  to  the  other, 
except  that  a  small  amount,  $52  worth,  was  charged  to  "Building  and  Equip- 
ment Account"  But  it  was.  not  known  to  defendant  in  error  that  any  part 
of  the  duplicate  of  materials  furnished  for  each  vessel  was  appropriated  to 
any  other  purpose.  The  last  of  the  articles  were  furnished  July  18,  1903,  while 
the  vessel  was  lying  in  the  water  at  St  Clair.  She  was  launched  on  March 
21,  1903,  but  she  was  not  completed  until  after  all  the  articles  had  been  fur- 
nished. Ob  July  18, 1903,  she  was  inspected  and  enrolled  at  Port  Huron  in  the 
name  of  the  Columbia  Ironworks  as  owner,  and  thereupon  the  balance  of  the 
purchase  price,  less  the  forfeit  for  delay,  was  paid,  and  a  bill  of  sale  given 
by  the  Columbia  Ironworks  to  the  plalntiflf  in  error.  Five  days  afterwards  a 
new  enrollment  was  made  of  the  vessel  at  Chicago,  reciting  a  change  of  owner- 
ship and  of  districts.  The  defendant  in  error  had  no  knowledge  for  whom  the 
vessel  was  being  built,  nor  did  either  of  the  parties  know  of  the  enrollment  of 
the  vessel  by  the  Columbia  Ironworks  at  the  time  when  that  was  done.  The 
vessel  made  several  trips  on  the  Lakes  after  her  enrollment  at  Chicago.  A 
pai*t  of  the  price  of  the  materials  furnished  by  defendant  in  error  remaining 
unpaid,  this  proceeding  was  commenced  under  the  Michigan  water  craft  act 
(Comp.  Laws,  c  298)  beginning  with  section  10,788,  by  the  filing  of  the  com- 
I)]aint  praying  for  a  warrant  of  seizure  and  a  summons  to  the  owner  or  master. 
Upon  the  seizure  of  the  vessel,  a  bond  was  given  by  the  plaintlflT  in  error  as 
owner  and  the  vessel  released.  The  plaintiflF  in  error  thereupon,  and  be- 
fore the  time  for  its  pleading  had  expired,  filed  its  petition  and  bond 
for  removal  into  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan,  and  the  cause  was  removed  accordingly.  The  plaintiff 
In  error  in  due  time  filed  its  answer,  pleading  to  the  merits  and  denying  the 
validity  of  said  chapter  298  of  the  statutes  of  Michigan,  upon  the  ground  that 
It  was  in  violation  of  the  second  section  of  article  3  of  the  Constitution  of  the 
United  States,  conferring  jurisdiction  upon  the  courts  of  the  United  States  in 
admiralty.  A  replication  having  been  filed,  the  cause  came  on  for  trial  before 
the  court  and  a  jury.  A  verdict  was  rendered  for  the  defendant  in  error  for 
the  sum  of  $2,434.36.  Upon  judgment  having  been  entered  thereon,  the 
cause  was  brought  here  on  writ  of  error. 

C.  E.  Kremer,  for  plaintiffs  in  error. 
H.  B.  Graves,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  questions  discussed  by  counsel  may  be  resolved  into  the  fol- 
lowing : 

1.  Whether  the  Michigan  statute,  in  its  application  to  such  a  case  as 
this,  is  in  derogation  of  the  admiralty  jurisdiction  conferred  upon 
the  District  Courts  of  the  United  States  by  the  Constitution  and  the 
judiciary  act  of  1789.  It  would  be  sui>erfluous  for  us  to  canvass  anew 
the  many  decisions  of  the  Supreme  Court  of  the  United  States  upon 
this  general  subject.    This  has  been  so  often  done  by  that  court  that 
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we  may  properly  assume  the  leading  principles  affirmed  in  its  more 
recent  decisions  as  settled,  and  {K-oceed  to  a  discussion  of  the  ques- 
tion before  us  by  their  light.  Contrary  to  what  was  said  by  Mr.  Jus- 
tice Miller  in  The  Hine  v.  Trevor,  4  Wall.  655, 18  L.  Ed.  451,  respect- 
ing the  effect  of  the  act  of  1845  upon  the  admiralty  jurisdiction  of 
causes  arising  on  the  Great  Lakes  and  connecting  rivers,  it  is  to  be 
understood  that  no  part  of  that  act  is  now  in  force.  The  reason  for 
that  conclusion  is  stated  in  The  Eagle,  8  Wall.  16,  19  L.  Ed.  365,  and 
the  conclusion  is  confirmed  in  The  Robert  W.  Parsons,  191  U.  S.  17, 
31,  24  Sup.  Ct.  8,  48  L.  Ed.  73.  We  are  therefore  to  be  remitted  to 
the  original  investiture  of  the  admiralty  jurisdiction  by  the  Constitu- 
tion and  the  judiciary  act  of  1789  for  the  ascertainment  of  its  scope  and 
limits.  In  the  definition  of  those  ordinances  by  the  decisions  of  the 
Supreme  Court  we  take  it  to  be  settled  that  the  jurisdiction  extends  to 
all  cases  of  a  maritime  nature,  whether  the  right  in  question  is  one 
accorded  by  the  general  rules  of  the  admiralty  law  or  is  created  by  leg- 
islation; the  doctrine  being  that  newly  created  rights  of  this  nature 
become  parts  of  the  jurisdictional  dominion,  as  in  the  case  of  state 
legislation  according  a  lien  for  supplies  furnished  in  the  home  port. 
But  the  maritime  nature  of  the  subject  is  always  the  test  of  jurisdic- 
tion. And  so,  while  state  legislation  may  create  rights  which  are  of 
such  a  nature  that  they  may  properly  be  administered  by  the  admi- 
ralty courts,  such  state  legislation  cannot  enlarge  the  power  of  those 
courts  by  creating  rights  of  which  they  cannot  take  cognizance  consist- 
ently with  their  principles  or  with  the  objects  of  their  institution. 
These  rules  are  the  obvious  deductions  from  the  authoritative  deci- 
sions upon  the  subject.  Passing  from  these  predicates,  we  observe 
that  it  is  also  to  be  accepted  as  settled  law  that  contracts,  whether  for 
the  building  of  ships  or  for  furnishing  materials  for  their  construction, 
are  not  maritime  in  their  nature,  nor  are  liens  given  upon  ships  while  in 
course  of  construction  maritime  liens.  This  doctrine  was  affirmed  by 
this  court  in  The  John  B.  Ketchem,  97  Fed.  872,  38  C.  C.  A.  518,  and  is 
supported  by  many  decisions  of  the  Supreme  Court.  Some  of  these 
are:  Edwards  v.  Elliott,  21  Wall.  532,  22  L.  Ed.  487;  Johnson  v. 
Chicago,  etc.,  Elevator  Co.,  119  U.  S.  388,  7  Sup.  Ct.  254,  30  L.  Ed. 
447;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  638,  643,  20  Sup. 
Ct.  824.  44  L.  Ed.  921 ;  The  Robert  W.  Parsons,  191  U.  S.  17,  25,  24 
Sup.  Ct.  8,  48  L.  Ed.  73. 

It  seems  to  follow  by  obvious  sequence  that,  in  creating  liens  of  this 
character  and  conferring  upon  their  own  courts  the  power  to  enforce 
them,  state  legislation  does  not  derogate  from  the  jurisdiction  of  the 
admirality  courts  of  the  United  States.  It  may  be  that  in  its  applica- 
tion to  ships  already  engaged  in  commerce  there  would  be  such 
derogation,  and  that  to  that  extent  its  provisions  would  not  be  enforce- 
able. But  that  is  no  valid  reason  why  the  statutes  should  not  be  g^v- 
en  effect  so  far  as  they  may.  We  have,  therefore,  no  occasion  to  con- 
sider whether  the  remedy  provided  by  the  Michigan  statute  is  to  be 
regarded  as  one  strictly  in  rem,  or  as  one  which,  like  a  proceeding  in 
foreign  attachment,  contemplates  the  recovery  of  a  judgment  against 


Digitized  by 


Google 


f  THE  WINNEBAOOi*  949 

the  owner,  and  the  enforcement  of  a  lien  upon  his  property  for  its 
satisfaction.  If  the  contract  is  not  of  a  maritime  nature,  it  is  of  no 
concern  to  the  federal  jurisdiction  what  r^emedies  the  state  may 
provide,  whether  in  rem  or  otherwise.  "If,"  said  Mr.  Justice  Brown, 
in  Knapp,  Stout  &  Co.  v.  McCaffrey,  supra,  "a  lien  upon  a  vessel  be 
created  for  a  claim  over  which  a  court  of  admiralty  has  no  jurisdic- 
tion in  any  form,  such  lien  may  be  enforced  in  the  courts  of  the  state. 
Thus,  as  the  admiralty  jurisdiction  does  not  extend  to  a  contract  for 
building  a  vessel,  or  to  work  done  or  materials  furnished  in  its  con- 
struction (The  Jefferson  [People's  Ferry  Co.  v.  Beers]  20  How.  393, 
15  L.  Ed.  961 ;  The  Capitol  [Roach  v.  Chapman]  22  How.  129,  16  L. 
Ed.  291),  we  held,  in  Edwards  v.  Elliott,  21  Wall.  532,  22  L.  Ed.  487, 
that,  in  respect  to  such  contracts,  it  was  competent  for  the  states  to 
enact  such  laws  as  their  Legislatures  might  deem  just  and  expedient, 
and  to  provide  for  their  enforcement  in  rem."  The  owner  of  a  ship 
may  make  a  nonmaritime  contract  and  mortgage  his  ship  to  secure  it, 
or  it  may  be  seized  on  mesne  or  final  process ;  and  in  both  cases  the  ship 
may  be  sold  for  the  satisfaction  of  the  debt  on  the  order  of  a  com- 
mon-law court  without  recourse  to  the  admiralty  jurisdiction.  We 
therefore  think  the  proceeding  was  one  maintainable  in  the  state  court. 

2.  One  ground  of  defense  made  by  counsel  for  the  plaintiff  in  er- 
ror is  that  the  steamer  Winnebago  was,  at  the  time  of  her  construc- 
tion and  seizure,  not  intended  to  be  used  only  in  navigating  the  waters 
or  canals  of  the  state  of  Michigan;  and  the  question  presented  and 
argued  is  whether  the  statute  intends  a  vessel  exclusively  used  in 
navigating  the  waters  of  the  state,  or  one  which  is  to  be  used  in  such 
waters,  or  there  and  elsewhere,  as  the  business  in  which  she  is  enga- 
ged may  require.  The  construction  of  the  provision  of  the  statute  in 
this  regard  was  preiented  to  the  Supreme  Court  of  the  state  in  The 
City  of  Erie  v.  Canfield,  27  Mich.  479,  and  was  decided  adversely  to 
the  contention  which  counsel  for  plaintiff  in  error  now  makes ;  the 
court  holding  that  the  vessel  need  not  be  one  intended  to  be  exclusive- 
ly used  on  the  waters  of  that  state.  Apparently  this  settles  the  ques- 
tion for  us,  if,  as  we  think,  it  could  make  no  difference  in  determining 
the  maritime  nature  of  the  transaction,  whether  the  ship  was  intended 
to  be  used  wholly  in  Michigan  waters,  or  elsewhere  as  well. 

3.  Another  question  is  presented  by  the  point  made  that  the  plaintiff 
(below)  could  not  recover  because  it  was  a  subcontractor  only,  and 
could  not  recover,  unless  there  was  something  due  the  contractor. 
But  the  premise  is  bad.  It  rests  upon  the  predicate  that  the  Columbia 
Ironworks  was  at  work  upon,  and  obtained  these  materials  for,  a  ves- 
sel not  its  own,  but  one  belonging  to  the  Iroquois  Transportation 
Company;  whereas  the  contrary  was  the  fact.  The  ownership  was 
in  the  Columbia  Ironworks  until  she  was  delivered.  This  was  the 
ruling  made  by  us  in  the  case  of  The  John  B.  Ketchum,  supra,  upon 
a  contract  like  that  upon  which  this  vessel  was  built,  and  we  see  no 
reason  for  reconsidering  the  point. 

4.  Again,  it  is  urged  that,  because  the  vessel  was  enrolled  and  li- 
censed and  was  already  engaged  in  interstate  commerce,  the  seizure 
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was  in  violation  of  the  Constitution  and  laws  of  the  United  States.  It 
is  said  that  she  had  become  "b,  vessel  subject  to  admiralty  jurisdic- 
tion/' which  is  quite  true.  And  it  is  further  suggested  that  she  might 
become  subject  to  maritime  liens  which  could  only  be  enforced  in  the 
admiralty,  which  may  also  be  conceded.  We  are  unable  to  perceive 
that  any  relevant  consequence  ensues  upon  the  fact  that  the  vessel 
had  engaged  in  interstate  commerce.  And  the  fact  that  she  might 
become  subject  to  maritime  liens  would  not  destroy  liens  already  law- 
fully acquired.  It  is  true  she  might  become  subject  to  maritime  liens 
which  would  be  superior  to  the  existing  lieri,  and  that  such  liens  would 
have  to  be  enforced  in  the  admiralty.  But  that  possibility  does  not 
defeat  the  enforcement  by  a  state  court  of  the  nonmaritime  lien  to 
which  she  is  subject.  How  else  is  the  owner  of  the  latter  to  obtain 
his  remedy  ?  It  may  be  the  vessel  will  never  become  subject  to  mari- 
time liens  at  all ;  and,  if  so,  the  holder  of  the  existing  lien  may  never 
have  even  the  privilege  of  proving  his  claim  in  some  cause  instituted 
for  another  purpose.  But  no  such  supposed  embarrassment  has  yet 
occurred.  And  they  are  as  yet  imaginary.  But  suppose  such  other 
liens  should  attach.  That  should  not  prevent  the  enforcement  of  the 
earlier  lien  in  the  proper  court.  If  the  holder  of  the  earlier  lien  de- 
lays his  action,  he  subjects  himself  to  the  danger  of  superior  liens 
becoming  fastened,  and  the  enforcement  of  his  own  lien  in  the  state 
court  must  leave  the  vessel  subject  to  the  superior  liens  of  which  the 
state  court  cannot  take  cognizance.  If  occasion  requires,  and  the  ad- 
miralty court  enforces  the  superior  liens,  it  is  in  no  wise  obstructed  by 
the  action  of  the  state  court,  and  the  title  under  a  decree  of  the  for- 
jntr  court  would  defeat  the  title  gained  under  the  decree  of  the  state 
court.  The  case  of  Moran  v.  Sturgis,  154  U.  S.  256,  14  Sup.  Ct.  1019, 
38  L.  Ed.  981,  is  a  good  illustration  of  this  subject.  There  is  no  dif- 
ficulty other  than  such  as  may  happen  in  case  one  court  should  take 
and  have  possession  of  the  vessel  at  a  time  when  the  other  should 
require  it ;  but  that  is  an  incident  common  along  all  the  lines  of  con- 
current proceedings  in  the  state  and  federal  courts,  and  gives  no 
ground  for  the  denial  of  jurisdiction  to  either. 

6.  Again,  counsel  for  plaintiff  in  error  contends  that  the  supplies 
were  not  furnished  on  the  credit  of  the  vessel,  but  on  the  credit  of  the 
Columbia  Ironworks.  The  statute  declares  a  lien  in  favor  of  the 
party  furnishing  material  for  the  building  of  the  ship.  But  it  does  not 
contemplate  that  credit  shall  not  be  given  to  the  owner,  or  that  he 
shall  not  be  liable  personally  for  the  debt.  It  is  possible,  no  doubt, 
for  the  furnisher  to  waive  the  lien ;  but,  unless  he'  does  so,  the  lien  ex- 
ists. The  burden  of  showing  the  waiver  rests  upon  the  party  who  al- 
leges it.  There  is  nothing  in  the  bill  of  exceptions  which  would  jus- 
tify a  finding  that  the  lien  was  waived. 

6.  It  is  contended  also  that  the  Michigan  statute  requires  as  a 
condition  for  a  lien  that  the  materials  should  have  been  in  fact  used 
in  and  about  the  construction  of  the  vessel,  and  that  the  *iere  fact  that 
materials  were  supplied  for  that  purpose  is  not  sufficient.  This  ques- 
tion was  presented  in  the  case  of  The  James  H.  Prentice  (D.  C)  36 


Digitized  by 


Google 


THE  WINNEBAGO.  951 

Fed.  777,  which  was  decided  by  Judge  Brown,  now  one  of  the  Justices 
of  the  Supreme  Court.  It  was  held  by  the  learned  judge,  upon  a  full 
and  very  thorough  consideration  of  the  question,  that  the  furnishing 
of  the  material  for  the  purpose  of  being  so  used  was  the  test  sup- 
plied by  the  statute.  We  should  feel  strongly  inclined  to  follow  that 
decision,  if  the  question  stood  in  doubt.  But  the  reasons  stated  in  the 
opinion  are  convincing  that  the  decision  was  correct.  And  it  is  sup- 
ported by  the  preponderance  of  opinion  in  the  state  courts  upon  simi- 
lar provisions  in  the  local  statutes. 

7.  It  appears  that,  at  one  time  during  the  course  of  the  transactions, 
the  Columbia  Ironworks  gave  two  notes  for  amounts  desired  by  the 
defendant  in  error  to  use  in  raising  funds.  These  notes  were  not  for 
any  payment  particularly  stipulated  in  the  contract,  but  for  arbitrary 
amounts.  The  notes  were  never  paid,  and  were  afterwards  returned 
to  the  maker.  There  was  no  evidence  which  tended  to  show  that 
these  notes  were  received  upon  an  express  agreement  that  they  should 
be  taken  as  payment,  and  the  presumption  is  to  the  contrary.  See 
The  Kimball,  3  Wall.  37,  18  L.  Ed.  50;  The  Emily  Souder,  17  Wall. 
666,  21  L.  Ed.  683 ;  The  Atlas  S.  S.  Co.  v.  Columbia  Land  Co.,  102 
Fed.  358, 42  C  C.  A.  398,  and  our  own  decision,  Pflueger  v.  W.  Lewis, 
etc.,  Co.,  134  Fed.  28,  67  C.  C.  A.  102. 

8.  As  has  been  stated,  the  vessel  was  launched  on  March  21,  1903. 
But  she  was  not  completed  before  July  19,  1903.  Some  of  the  ma- 
terials for  her  construction  were  furnished  in  the  interim ;  and  it  is  con-* 
tended  that  for  these  there  could  be  no  recovery.  This  distinction  be* 
tween  materials  furnished  before  and  after  the  launching  of  the  ves- 
sel was  not  taken  in  the  court  below,  and  seems  to  have  been  an  after- 
thought. However,  we  are  disposed  to  say  that  we  do  not  think 
it  sound.  A  ship  launched,  but  still  in  the  course  of  construction, 
does  not  become  subject  to  the  maritime  law,  because  she  rests  in 
the  water  rather  than  on  land,  and  does  not  become  so  until  she  is  put 
into  use  as  an  agency  of  commerce,  or,  at  least,  until  she  is  fitted  for 
that  purpose;  and  she  ceases  to  possess  a  maritime  character  when 
she  is  permanently  withdrawn  from  such  service.  City  of  Detroit  v. 
Grummond,  121  Fed.  963,  971,  58  C.  C.  A.  301,  and  cases  there  cited.< 

Our  conclusion  is  that  there  is  no  error,  and  that  the  judgment 
should  therefore  be  affirmed,  with  costs. 
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HOI/P  T.  NIXON. 

(Oircolt  Ootut  of  Appeals,  Seventh  Circuit    October  24,  1906.) 

No.  1,165. 

L  Landlobd  and  Tenant— Action  or  Fobciblb  Dbtention  bt  LANPmBD  ■ 
Defensbb. 

Under  the  Illinois  statate  providing  for  the  recovery  of  real  estats 
by  an  action  In  forcible  detainer  from  any  lessee  who  holds  possession 
"without  right"  after  the  determination  of  his  lease,  it  is  a  good  de- 
fense to  such  an  action  by  a  lessor,  after  the  expiration  of  a  lease,  that 
such  lease  gave  defendant  the  right  to  renew  for  another  term,  and 
that  plaintiff  refused  to  sign  a  renewal  lease  which  was  tendered  to  him 
by  defendant  for  execution. 

2.  Same — Right  or  Tenant  to  Renew  liEASE — ^Blection. 

A  provision  in  a  lease  that  the  rent  should  be  "paid  quarterly  In  equal 

payments  on  the  "  in  legal  effect  requires  such  payment  to  be 

made  at  the  end  of  each  quarter,  and  where  the  lease  gave  the  lessee 
the  right  to  renew  on  the  same  terms  the  tender  to  the  lessor  for  his  sig- 
nature of  a  new  lease  providing  that  the  rent  should  be  paid  on  the  last 
day  of  each  quarter  was  a  sufficient  election  to  renew. 

8.  Same— Evidence. 

The  right  of  a  tenant  to  renew  a  lease,  given  by  its  terms,  where 
notice  of  an  election  to  renew  was  given  to  the  lessor  and  not  with- 
drawn, cannot  be  affected  by  the  fact  that  after  the  landlord  refused 
to  renew  the  tenant  looked  for  other  premises  with  a  view  to  surrender- 
ing those  occupied*  if  it  should  be  thought  advisable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

This  action  in  forcible  detainer  was  begun  in  February,  1904,  by  the  plain- 
tiff in  error  to  obtain  possession  of  certain  premises  in  Chicago  occupied  by 
the  United  States  custom  house,  and  in  charge  of  the  defendant  as  collector 
of  customs.  The  trial  was  had  to  the  court  without  a  Jury,  and  resulted  in 
a  Judgment  for  the  defendant 

On  April  19,  1898,  a  written  lease  was  executed  by  Mr.  Holt,  owner  of 
the  premises,  of  the  first  part,  and  the  United  States,  by  Mr.  Nixon,  as  col- 
lector, acting  under  the  authority  of  the  Secretary  of  the  Treasury  In  behalf 
of  the  United  States,  of  the  second  part,  for  one  year  from  May  1,  1896,  at  a 
nental  of  $4,800  a  year ;  "said  rent  to  be  paid  quarterly  in  equal  payments  on 
the ." 

The  lease  contained  the  following  provision: 

''It  is  further  understood  that  the  party  of  the  second  part  shall  have  the 
privilege  of  six  annual  renewals  of  this  lease  upon  the  same  terms  and  con- 
ditions as  are  herein  set  forth." 

New  leases  of  the  same  form  were  executed  each  year  until  1903. 

On  the  trial  Mr.  Holt  made  his  prima  facie  case  by  proving  the  defendant's 
possession,  the  lease  that  expired  on  May  1,  1903,  the  fact  that  no  subsequent 
lease  had  been  executed,  the  plaintiff's  demand  thereafter  for  possession,  and 
the  defendant's  refusal.  The  defendant,  over  the  plaintiff's  objection,  thai 
proved  these  facts :  On  April  20,  1903,  the  United  States,  through  Mr.  Nixon« 
notified  Mr.  Holt  of  Its  election  to  take  a  new  lease  for  the  year  beginning 
May  1,  1903,  in  pursuance  of  the  option  In  the  original  lease,  and  tendered  him 
for  execution  a  form  of  lease  identical  with  the  original  in  all  respects,  except 
that  the  rent  clause  provided :  "Said  rent  to  be  paid  quarterly  in  equal  pay- 
ments on  the  last  day  of  each  quarter,  first  payment  becoming  due  on  July  81, 
1903."    Mr.  Holt  declined  to  execute  this  lease. 

After  the  foregoing  facts  were  in  evidence  Mr.  Holt  proved  that  the  Treas- 
ury Department,  from  1898  to  April,  1903,  had  paid  the  rent  substantlaUy  in 
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advance  of  the  ends  of  the  quarters.  And  he  offered  to  prove  that  Mr.  Nlzon». 
though  hisisting  that  he  had  no  fgithorlty  to  execute  a  lease  calling  for  rent 
in  advance  of  the  end  of  the  quarter,  had  stated  that  he  was  authorized 
to  say  to  Mr.  Holt,  and  would  and  did  agree,  that  the  rent  should  be  paid 
quarterly  in  advance;  that  the  same  understanding  was  had  between  Mr. 
Holt  and  Mr.  Nixon  at  each  renewal  down  to  1903;  and,  further,  that  the 
Treasury  Department,  after  Mr.  Holf s  refusal  to  execute  the  lease  tendered 
to  him  on  April  20,  1903,  had  written  a  letter  instructing  Mr.  Nixon  to  look 
around  for  other  premises.  The  court  sustained  the  defendant's  objections  to 
these  offers. 

The  part  of  the  Illinois  statute  that  applies  to  this  action  reads  thus: 
''The  person  entitled  to  the  possession  of  lands  and  tenements  may  be  restored 
thereto  in  the  manner  hereafter  provided:  ♦  ♦  ♦  Fourth:  When  any 
lessee  of  the  lands  or  tenements,  or  any  person  holding  under  him,  holds  pos- 
session without  right  after  the  determination  of  the  lease  or  tenancy  by  its 
own  limitation,  condition  or  terms,  or  by  notice  to  quit  or  otherwise." 

Certain  sections  of  the  Revised  Statutes  of  the  United  States  are  referred 
to  in  the  opinion : 

"Section  3648.  No  advance  of  public  money  shall  be  made  in  any  case 
whatever.  And  in  all  cases  of  contracts  for  the  performance  of  any  services  or 
the  delivery  of  articles  of  any  description  for  the  use  of  the  United  States, 
payment  shall  not  exceed  the  value  of  the  services  rendered  or  of  the 
articles  delivered  previous  to  such  payment    ^    ^    ^ 

''Section  2957.  No  collector  or  other  officer  of  the  customs  shall  enter  into 
any  contract  or  agreement  for  the  use  of  any  building  to  be  thereafter  erected 
as  a  public  store  or  warehouse,  and  no  lease  of  any  building  to  be  so  used  shall 
be  taken  for  a  longer  period  than  three  years,  nor  shall  rent  be  paid,  in 
whole  or  in  part,  in  any  case,  in  advance."  [U.  S.  Gomp.  St  1901,  pp.  2425,^ 
1944]. 

William  P.  Sidley,  for  plaintiff  in  error. 
Francis  G.  Hanchett,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

The  action  of  forcible  entry  and  detainer  is  statutory,  and  the  plain- 
tiff can  succeed  only  on  the  terms  prescribed  in  the  statute.  Under 
the  section  applicable  here  the  plaintiff  could  not  maintain  his  action, 
except  by  complying  with  the  statutory  condition,  which  required 
him  to  prove  that  the  defendant  was  holding  over  "without  right.** 
This  the  plaintiff  accomplished  in  his  opening,  wherein  it  was  not 
disclosed  that  the  United  States  had  elected  to  renew.  In  meeting 
the  prima  facie  case  the  defendant  was  entitled  to  bring  out  the  fact 
of  election  to  renew,  not  as  an  affirmative  defense,  legal  or  equitable, 
but  as  the  denial  of  the  existence  of  the  condition  without  which  the 
plaintiff  could  not  bring  himself  within  the  statute  on  which  he  based 
his  action.  Facts  that  demonstrated  that  the  plaintiff  was  withhold- 
ing the  lease  without  right  would  establish  that  the  defendant  was 
not  holding  over  without  right.  Eichorn  v.  Peterson,  16  111.  App. 
601.  The  Supreme  Court  of  Illinois,  so  far  as  we  are  advised,  has 
not  passed  upon  this  question.  Hunter  v.  Silvers,  15  111.  174,  was 
based  on  a  former  statute  that  did  not  contain  the  words  "without 
right."  So  the  court  below  ruled  correctly  in  admitting  evidence  of 
the  election  to  renew. 


Digitized  by 


Google 


954  141  FBDERAL  REPORTER. 

The  plaintiff  claims  that  he  was  entitled  to  a  directed  verdict  on 
account  of  the  insufficiency  of  the  fadts  brought  out  by  the  defense 
to  constitute  an  election  to  renew.  The  point  is  made  that  the  plain- 
tiff's covenant  did  not  require  him  to  execute  a  lease  which  contained 
the  words  "payable  on  the  last  day  of  each  quarter."  But  such  was 
the  legal  effect  of  the  words  of  the  original  lease.  The  terms  and  con- 
ditions respecting  rent  were  therefore  as  distinctly  expressed  as  if 
the  legal  effect  of  the  words  employed  had  also  been  written  out  in 
full.  Consequently  there  was  no  variance  between  the  lease  tendered 
for  execution  and  those  which  the  plaintiff  had  been  executing  in 
renewal. 

And  since  the  rent  conditions  were  fully  expressed  in  the  original 
lease,  the  foregoing  conclusion  also  disposes  of  the  assignments  based 
on  the  court's  refusal  to  permit  the  plaintiff  to  introduce  parol  evi- 
dence in  contradiction  of  such  conditions.  Furthermore,  the  Treasury 
Department  and  the  collector  of  customs  derived  their  authority  from 
the  law;  and  the  statutes  quoted  in  the  statement  of  the  case,  which 
were  called  to  the  plaintiff's  attention  before  he  signed  the  original 
lease,  limited  the  authority  of  the  governmental  agents  to  bind  the 
United  States. 

The  letter  from  the  Treasury  Department  to  the  collector  was 
properly  excluded.  The  rights  of  the  United  States  became  fixed 
by  the  notice  to  renew,  which  was  never  withdrawn.  Those  rights 
were  not  abandoned  by  looking  for  other  premises  with  a  view  to 
surrendering,  if  the  Treasury  Department  should  thereafter  think  it 
desirable  to  do  so,  the  premises  in  question  to  the  plaintiff. 

The  judgment  is  affirmed. 


ELLIS  V.  KRULEWITCH. 

(Circuit  0(mrt  of  Appeals,  Eighth  Circuit    November  16,  1905.) 

No.  54. 

1.  Bankbuptcy — Review  of  Referee's  Decision  on  Cebtificatb.    . 

Where  the  only  matter  eertifled  to  the  district  court  for  review  by  & 
referee  in  banlcruptcy  was  an  order  overruling  a  demurrer  to  and  deny- 
ing a  motion  to  strike  out  portions  of  a  motion  filed  by  a  trustee,  a  sub- 
sequent order  made  by  the  referee  on  said  motion  was  not  before  the 
District  Court  for  review. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  a  C.  A.  9.] 

Z  Same — Mods  of  Review  bt  Cibcuit  Coxtbt  of  Afpeaub. 

An  order  made  by  a  District  Court  in  bankruptcy,  confirming  or  setting 
aside  an  order  by  a  referee  requiring  a  bankrupt  to  turn  over  property 
is  not  reviewable  by  the  Circuit  Court  of  Appeals  on  a  petition  for  re- 
vision in  matter  of  law,  where  disputed  questions  of  fact  are  involved. 

In  Bankruptcy.    On  petition  for  review. 

W.  S.  Bicksler  (Daniel  B.  Ellis,  Edmon  G.  Bennett,  and  George  L. 
Nye,  on  the  brief),  for  petitioner. 

H.  H.  Plindry  (M.  Summerfield  and  Alfred  Muller,  on  the  brief), 
for  respondent 
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Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CAR- 
LAND,  District  Judges. 

GARLAND,  District  Judge.  From  the  petition  of  the  tnistee  filed 
herein,  it  appears :  That  at  the  first  meeting  of  creditors  in  the  mat- 
ter of  the  Western  Hat  &  Cap  Company,  a  bankrupt,  Phillip  Krule- 
witch,  who  was  the  trustee  and  manager  of  said  company,  was  exam- 
ined, and  as  a  result  of  such  examination,  the  referee,  on  motion  made 
in  behalf  of  the  trustee,  made  the  following  order : 

"It  is  hereby  ordered  that  Phillip  Krulewitch,  as  president  and  manager 
of  the  above  named  bankrupt,  be  and  appear  before  the  undersigned  referee 
in  bankruptcy,  on  Monday,  the  21st  day  of  November,  1904,  at  the  hour  of 
10  o'clock  a.  m.,  and  show  cause  why,  if  any  he  has,  he  should  not  deliver 
to  Charles  F.  Ellis,  Esq.,  the  trustee  of  said  bankrupt's  estate,  property  of 
the  bankrupt  or  the  proceeds  thereof  in  the  value  of  $9,278.02,  as  prayed  for 
by  such  trustee  on  the  application  filed  November  15,  A.  D.  1904. 

"David  V.  Burns,  Referee  in  Bankruptcy." 

That,  at  the  time  and  place  mentioned  in  said  order,  respondent 
appeared  and  filed  a  demurrer  to  the  motion  of  the  trustee  and  also 
a  motion  to  strike  out  portions  of  said  motion,  which  said  demurrer 
was  by  the  referee  overruled,  and  the  motion  to  strike  out  denied. 
Whereupon  the  respondent  asked  for  time  to  file  an  answer  to  said 
order  to  show  cause,  which  request  was  granted  by  the  referee,  and 
November  26th,  at  10  o'clock,  was  fixed  as  a  time  for  filing  said 
answer.  November  26th  respondent  filed  an  answer,  but  declined  to 
offer  any  testimony.  Thereupon  the  referee  made  an  order  that  re- 
spondent turn  over  to  the  trustee  property  of  the  value  of  $6,000  or 
its  equivalent  in  cash.  That  respondent  then  requested'  the  referee  to 
certify  to  the  district  judge  the  ruling  and  order  which  overruled  the 
demurrer,  and  denied  the  motion  to  strike  out,  for  review;  and  this 
matter  was  certified  as  requested.  On  February  21,  1905,  the  judge 
made  the  following  order  as  the  result  of  the  hearing : 

"It  is  ordered  by  the  court  that  the  order  of  the  referee  requiring  Phillip 
Krule witch,  president  and  manager,  to  turn  over  and  deliver  property  to 
the  trustee  herein,  be,  and  the  same  is,  hereby  vacated,  set  aside,  and  for  naught 
held.  And  the  orders  of  the  referee  overruling  the  demurrer  of  the  respond- 
ent to  the  application  of  the  trustee  for  an  order  requiring  said  Krulewitch 
to  turn  over  property  and  the  order  denying  the  motion  of  the  respondent 
to  strike  out  certain  portions  of  said  application  be,  and  the  same  and  each 
thereof  be,  and  they  are,  hereby  approved  and  confirmed.  It  is  further  or- 
dered by  the  court  that  the  referee  assign  a  time  and  place  for  a  hearing 
to  determine  whether  or  not  Phillip  Krulewiteb,  president  and  manager  of 
the  bankrupt,  has  property  in  his  possession  or  under  his  control  belonging 
to  the  estate  of  the  bankrupt,  and  that  said  Krulewitch  and  the  trustee  be 
allowed  to  introduce  testimony  on  such  hearing  as  they  shall  be  advised." 

The  answer  of  the  respondent  admits  the  facts  stated  herein.  It 
is  this  last-mentioned  order  that  is  sought  to  be  reviewed  in  this  court. 
In  this  proceeding  our  jurisdiction  is  limited  to  matters  of  law.  By 
section  38  of  the  bankruptcy  law  (Act  July  1,  1898,  c.  541,  30  Stat. 
655  [U.  S.  Comp.  St.  1901,  p.  3435]),  every  act  of  a  referee  in  bank- 
ruptcy is  subject  to  review  by  the  judge  of  the  United  States  Dis- 
trict Court.  The  only  order  of  the  referee  which  Krulewitch  request- 
ed the  District  Court  to  review  was  the  order  which  overruled  his 
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demurrer  to,  and  denied  his  motion  to  strike  out,  the  trustee's  motion 
for  the  order  for  the  delivery  of  the  property  or  money,  which  the 
trustee  alleged  he  had  in  his  possession,  to  the  trustee.  The  proceed- 
ings of  the  referee  subsequent  to  this  order  overruling  the  demurrer 
were  not,  therefore,  properly  before  the  District  Court  for  consider- 
ation or  review.  That  court  sustained  the  order  which  overruled  the 
demurrer  and  denied  the  motion  to  strike  out,  and  directed  that  Krule- 
witch  have  leave  to  introduce  evidence  and  try  the  merits  of  the  issue 
tendered  by  the  motion  of  the  trustee,  nevertheless.  A  proceeding-  in 
bankruptcy  is  a  proceeding  in  equity.  Rule  34  of  the  rules  in  equity 
requires  the  court  to  give  to  the  defendant  an  opportunity  to  answer 
when  his  demurrer  is  overruled,  and  by  analogy  with  this  rule  and  the 
equity  practice  tiiere  was  no  error  in  the  order  of  the  court  below  to 
the  effect  that  the  parties  should  have  an  opportunity  to  present  their 
evidence  and  to  be  heard  upon  the  issue  tendered  by  the  motion  of  the 
trustee  after  the  demurrer  to  it  was  sustained  by  the  court 

Moreover,  if  the  final  order  of  the  referee,  made  in  the  proceeding 
subsequent  to  the  order  overruling  the  demurrer,  were  here  for  re- 
view, it  is  difficult  to  perceive  how  error  of  law  could  be  predicated 
of  it,  because  it  is  made  upon  evidence  from  which  men  of  different 
minds  might  draw  different  conclusions,  and  a  question  of  this  nature 
is  a  question  of  fact,  reviewable  by  appeal  and  not  by  petition  for  re- 
view. Under  section  2,  subsec.  10,  of  the  bankruptcy  law  (30  Stat. 
546  [U.  S.  Comp.  St.  1901,  p.  3421]),  the  district  judges  have  the 
power  to  "consider  and  confirm,  modify  or  overrule,  or  return  with 
instructions  for  further  proceedings  the  records  and  findings  certified 
to  them  by  referees." 

There  was  no  error  of  law  in  the  action  of  the  district  judge  chal- 
lenged by  this  petition,  and  the  petition  is  accordingly  dismissed. 


GIUS  et  al.  v.  UNITED  STATES. 
{(Circuit  Court  of  Appeals,  Ninth  Circuit    October  9,  1906.) 

No.  964. 

JuBT— Constitutional  Numbeb  in  Criminal  Cases— Alaska  Code. 

Code.  Civ.  Proc.  Alaska,  §  171  (Carter's  Ann.  Alaska  Codes,  p.  179), 
in  so  far  as  it  provides  that  in  trials  for  misdemeanors  six  persons  shall 
constitute  a  legal  Jury,  is  In  violation  of  the  rights  secured  to  persons 
accused  of  crime  by  the  fifth  and  sixth  amendments  to  the  Constitution 
of  the  United  States,  and  void. 

[Ed.  Note.— For  cases  In  pohit,  see  vol.  81,  Cent.  Dig.  Jury,  U  221-225.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First  Di- 
vision of  the  District  of  Alaska. 

John  R.  Winn  and  L.  R.  Gillette,  for  plaintiffs  in  error. 
Robert  E.  Friederich  and  John  J.  Boyce,  U.  S.  Attys.,  and  Edward 
E.  Cushman,  Sp.  Asst  Atty.  Gen.,  for  the  United  States. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges 
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MORROW,  Circuit  Judge.  The  defendants  in  the  court  below 
(plaintiffs  in  error)  were  indicted  under  section  127  of  the  Penal  Code 
of  Alaska  (Carter's  Annotated  Alaska  Codes)  for  the  crime  of  keeping 
a  house  of  ill  fame.  A  trial  was  had  before  a  jury  of  6  persons,  re- 
sulting in  a  verdict  against  the  defendants.  Judgment  was  entered  in 
accordance  with  this  verdict,  from  which  a  writ  of  error  was  sued  out 
to  this  court. 

The  principal  error  assigned  is  the  action  of  the  court  in  compelling 
the  defendants  to  go  to  trial  before  a  jury  of  6  persons,  refusing  to 
allow  the  full  panel  of  12  jurors.  Section  171,  p.  179,  Code  Civ.  Proc. 
(Carter's  Ann.  Alaska  Codes),  providing  for  the  formation  of  juries, 
provides,  among  other  things,  as  follows : 

"The  jury  shall  consist  of  twelve  persons,  unless  the  parties  consent  to  a 
less  number.  Such  consent  shall  be  entered  in  the  Journal :  Provided,  that 
hereafter,  in  trials  for  misdemeanors,  six  persons  shall  constitute  a  legal 
Jury." 

The  Supreme  Court  of  the  United  States,  in  Rassmussen  v.  United 
States,  197  U.  S.  516,  25  Sup.  Ct.  514,  49  L.  Ed.  862,  considered  the 
identical  question  presented  here,  and  held  that,  under  the  treaty  with 
Russia  ceding  Alaska  and  the  subsequent  legislation  of  Congress,  Alas- 
ka has  been  incorporated  into  the  United  States,  and  the  Constitution 
is  now  applicable  to  that  territory ;  that  under  the  fifth  and  sixth  amend- 
ments to  the  Constitution  Congress  cannot  deprive  one  there  accused  of 
a  misdemeanor  of  a  trial  by  a  common-law  jury,  and  therefore  section 
171  of  the  Alaska  Code,  in  so  far  as  it  provides  that  in  trials  for  misde- 
meanors six  persons  shall  constitute  a  legal  jury,  is  unconstitutional  and 
void. 

Upon  the  authority  of  this  decision,  the  judgment  of  the  District 
Court  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


BEERS  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  1,  1906.) 

No.  1,143. 

1.  iNJUNonoif — ^Altebnatiye  Relief — Laches. 

To  authorize  a  decree  for  damages  as  an  alternative  for  an  injunction, 
a  case  in  equity  must  be  made,  and  laches  which  would  defeat  the  right 
to  an  injunction  will  also  defeat  the  right  to  the  alternatiYe  relief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18,  Cent  Dig.  Eminent  Domain* 
§§  816,  817;  vol.  27.  Cent  Dig.  Injunction,  §§  414-416.1 

2.  Eminent    Domain — Remeddss    of    Pbopebtt    Owners — Injunction — Dam- 

ages— Laches. 

A  property  owner,  who,  with  knowledge  of  a  city  ordinance  requiring 
a  railroad  company  to  elevate  its  track  on  a  street  in  front  of  his  prop- 
erty, the  necessary  result  of  which  would  be  to  occupy  the  entire  street 
permits  the  work  to  be  done  and  a  large  amount  of  money  to  be  expend- 
ed in  the  same  by  the  company,  is  chargeable  with  laches  which  will  de- 
feat his  right  to  an  injunction  or  to  an  award  of  damages  in  equity  as 
an  alternative  relief. 

[Ed.  Note. — For  cases  in  point  see  voL  18,  Cent  Dig.  Eminent  Domain, 
IS  783-786.] 
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Appeal  from  the  Qrcuit  Court  of  the  United  States  for  the  Noithem 
Division  of  the  Northern  District  of  Illinois. 
The  facts  are  stated  in  the  opinion. 

Frank  Crozier,  for  appellant. 
Chas.  B.  Keeler,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion. 

The  bill  in  the  Circuit  Q>urt  was  to  enjoin  the  maintenance  by 
appellee  of  its  elevated  railway  tracks  in  a  street  in  front  of  the  ap- 
pellant's lots,  and  to  compel  the  removal  of  the  tracks  thus  elevated. 
The  bill  asks,  in  addition,  that  appellee  may  be  decreed  to  pay  to 
appellant  the  damages  sustained  by  reason  of  the  trespass  on  his  lots, 
and  render  reasonable  compensation  for  the  use  thereof,  and  few 
other  relief.  The  bill  is  predicated  upon  the  theory  that  the  street, 
occupied  by  appellee's  elevated  tracks,  is  a  public  street,  and  that 
though  the  occupation  was  under  an  ordinance  regularly  passed  by 
the  Council  of  the  City  of  Chicago,  the  City  of  Chicago  was  wholly 
without  power  to  devote  such  street  to  the  purposes  of  track  elevation ; 
wherefore,  the  appellant,  an  abutter  on  the  street,  dependent  upon  such 
street  for  ingress  and  egress,  and  cut  off  from  the  same  by  the  elevation 
in  question,  is  entitled  to  an  order  removing  the  embankment,  or  (as 
stated  in  oral  argument  at  bar)  to  an  ascertainment  in  equity  of  the  dam- 
ages sustained,  and  an  order  for  their  payment. 

Among  other  defenses  to  the  bill  thus  stated,  the  appellee  asserts  that 
appellant  has  been  guilty  of  laches.  The  bill  was  dismissed  for  want 
of  equity  by  the  Circuit  Court. 

Appellant  is  the  owner  of  lots  fronting  on  Bloomingdale  road,  oc- 
cupied since  1872  by  the  tracks  of  the  appellee's  railroad.  Under  an 
ordinance  of  the  city,  of  February  21st,  1898,  requiring  an  elevation  of 
appellee's  tracks,  work  was  begun  in  March,  1898,  and  finished  dyring 
that  year.  The  work  thus  ordered,  carried  appellee's  elevation  in  front 
of,  and  beyond  appellant's  lots ;  but  in  front  of  appellant's  lots,  the  ele- 
vation was  already  descending  to  the  surface,  so  that  it  constituted  an 
embankment  variously  estimated  as  averaging  from  two  and  one-half 
feet,  to  eight  feet  in  height,  on  either  side  of  the  base  of  which  in  the 
street  was  width  sufficient  to  afford  ingress  to,  and  egress  from,  appel- 
lant's lots. 

January  13th,  1902,  the  city  passed  another  ordinance,  ordering  the 
extension  of  the  elevation  westward.  The  effect  of  this  ordinance  was 
to  raise  the  earth  embankment,  opposite  appellant's  lots,  to  the  standard 
height  of  twelve  feet,  and  to  extend  the  base  of  the  embankment  to  the 
full  width  of  the  street.  Both  this  ordinance,  and  the  preceding  one, 
provided  that  the  side  slopes  and  lateral  dimensions  of  the  embankment 
should  be  determined  by  the  natural  angle  of  repose  of  the  material 
used ;  and  there  is  no  averment  or  evidence,  that  in  extending  the  width 
of  the  base  of  the  embankment,  this  natural  angle  was  exceeded.  Work 
under  this  later  ordinance  was  commenced  in  April,  1902,  and  prosecut- 
ed continuously  up  to  August  2nd,  1902,  when  the  bill  was  filed.    At 
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the  time  of  filing  the  bill,  the  embankment  was  practically  completed. 
In  constructing  the  first  elevation  the  railroad,  approximately,  expend- 
ed seven  hundred  and  fifty  thousand  dollars,  and  the  second  elevation 
cost  upwards  of  two  hundred  thousand  dollars,  in  addition  to  which  a 
sum  of  over  one  hundred  thousand  was  contracted,  by  appellee,  for 
structural  steel  for  subway  viaducts  on  the  line  of  the  road  covered  by 
the  new  embankment. 

The  appellant  resides  at  Geneva,  Illinois,  distant  from  Chicago  less 
than  one  hundred  miles.  He  became  the  owner  of  these  lots  in  1893. 
He  was  called  as  a  witness  on  his  own  behalf  in  the  Circuit  Court,  but 
did  not  testify  respecting  either  his  knowledge  or  his  ignorance  of  these 
ordinances;  or  his  knowledge  or  his  ignorance  of  the  elevation  work 
done  under  them.  And  the  sole  averment  in  the  bill,  relating  to  knowl- 
edge or  ignorance,  is  that  on  or  about  the  6th  of  July,  1902,  appellant's 
attention  was  first  called  to  the  fact  that  appellee  was  erecting  the 
second  embankment.  Even  this  was  not  under  oath,  for  the  bill  does 
not  seem  to  have  been  verified. 

That  laches  is  shown  on  the  face  of  this  record  seems  to  us  to  be 
without  doubt.  The  ordinance  of  1898,  four  years  before  the  bill  was 
filed,  established  the  policy  of  the  city  in  the  way  of  requiring  appellee, 
within  the  city  limits,  to  elevate  its  tracks.  No  one  knowing  this  fact 
could  have  doubted  that  that  ordinance,  though  not  extending  at  that 
time  the  embankment  in  full  dimensions  in  front  of  appellant's  lots, 
would  be  followed,  in  time,  by  an  embankment  that  would  be  of  full  di- 
mensions. The  ordinance  showed  what  the  character  of  that  embank- 
ment would  be — its  standard  height  of  twelve  feet,  and  the  angle  of  re- 
pose— and  that  this  would  result  in  occupying  the  whole  of  the  street 
in  front  of  the  lots  as  a  base  for  the  embankment. 

Under  these  circumstances,  the  ordinance  of  January,  1902,  could 
have  been  no  surprise  to  the  owners  of  abutting  lots.  >  And  in  the  ab- 
sence of  distinct  evidence,  from  the  appellant  himself,  that  he  was  igno- 
rant, either  of  the  passage  of  the  ordinance  in  January,  or  the  commence- 
ment of  the  work  in  April,  we  are  not  justified  in  believing  otherwise 
than  that  he  had  knowledge ;  and  though  the  burden  of  showing  laches 
may  have  been  on  the  appellee,  in  the  first  instance,  that  burden  is  fully 
met,  when  the  facts  disclosed  create  the  probability  that  the  complaining 
party  has  had  such  knowledge  as,  under  the  circumstances  named,  would 
constitute  laches. 

But  it  is  urged  in  argument,  that  though  laches  appear,  whereby  a 
right  to  an  affirmative  injunction  no  longer,  exists,  the  alternative  right 
of  determining,  in  equity,  appellant's  damages,  and  ordering  its  pay- 
ment, is  not  thereby  lost.  The  proposition  is  not  sound.  The  ascertain- 
ment in  equity,  as  an  alternative  for  an  injunction,  of  the  damages  suf- 
fered, is  only  the  form  that  a  decree  may  take,  when,  within  the  discre- 
tion of  the  court  an  affirmative  injunction  ought  not  to  be  issued.  But 
for  a  decree  of  this  form,  as  well  as  for  a  decree  for  an  injunction,  there 
must  first  be  established  a  case  in  equity.  Until  that  time  the  party  ob- 
tains no  foothold  in  equity.  Laches  prevents  such  foothold.  Laches 
being  disclosed,  no  cause  in  equity  exists — the  party  being  already  re- 
mitted, at  the  time  of  the  filing  of  the  bill,  to  his  remedies  at  law. 

The  decree  appealed  from  is  affirmed. 
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POWELL  T.  CITY  OF  LOTJISYILLB  et  aL 
(drciilt  Court  of  Appeals,  Seventh  Circuit    August  1,  1006.) 

No.  1,102. 

CANGSLLATIOR      of      IN8TBUMKNTS — EQUITT-^UBIBDIOTION — ^SUIT      FOB      TJKOAJL 

Rklief. 

A  suit  by  the  sole  owner  of  water  fund  certificates,  issued  by  a  Tillage 
under  statutory  authority  and  secured  by  a  trust  deed  on  a  waterworks 
plant,  for  the  cancellation  of  such  deed  and  the  recovery  of  the  amount 
of  the  certificates  from  the  village  on  the  ground  of  fraudulent  mis- 
representations as  to  the  value  of  the  security.  Is  not  within  the  Juris- 
diction of  equity,  being  essentially  an  action  to  recover  for  false  repre- 
sentations or  for  money  had  and  received,  and  cognizable  at  law. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8,  Cent  Dig.  Cancellatloii  of 
Instruments,  II  11,  12,  16.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 
The  facts  are  stated  in  the  opinion. 

R,  H.  McAnulty,  for  appellant 

Logan  Hay  and  B.  D.  Monroe,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion : 

The  suit,  in  the  Circuit  Court,  was  a  bill  in  equity  by  appellant,  a 
citizen  of  Vermont,  against  the  village  of  Louisville,  in  the  State  of  Illi- 
nois, and  the  American  Trust  &  Savings  Bank,  a  corporation  of  Illinois: 
and  the  decree  appealed  from  dismissed  the  bill  for  want  of  equitable 
jurisdiction. 

The  bill,  in  substance,  avers  that  the  village  of  Louisville,  acting  un- 
der and  by  virtue  of  a  statute  of  Illinois,  authorizing  cities,  towns  and 
villages  in  Illinois,  to  build,  purchase,  and  extend  water  works  systems, 
issued  thirty  water  fund  certificates,  aggregating  ten  thousand  dollars, 
bearing  interest  at  the  rate  of  six  per  cent. ;  that  in  accordance  with  au- 
thority to  secure  the  pa3rment  of  these  certificates,  the  village  executed 
a  trust  deed  upon  the  water  works  system -thus  created,  and  3ie  lot  upon 
which  the  water  station  was  built,  together  with  all  incomes  and  profits 
thereof — the  American  Trust  &  Savings  Bank  being  the  trustee  therein  ; 
that  the  appellant,  relying  upon  the  representations  and  recitals  of  such 
certificates,  purchased  them  for  value,  and  is  now  the  holder  and  owner 
thereof ;  that  the  certificates,  on  their  face,  recite  that  they  were  issued 
to  defray  the  cost  of  constructing  a  water  works  system ;  that  in  truth 
and  fact  the  water  works  plant  cost  only  "fifty-five  hundred  dollars,  the 
balance  of  the  avails  of  the  certificates  being  used  in  the  construction, 
in  connection  with  the  water  works  plant,  of  an  electric  light  plant  at  a 
cost  of  about  sixty-five  hundred  dollars;  that  the  electric  light  and 
water  plant  have  been  operated  together,  no  separate  fund  having  been 
kept  of  the  profits  of  either ;  that  the  water  works  plant  practically  was 
without  value,  the  revenue  therefrom  being  insufficient  to  pay  its  operat- 
ing expenses ;  but  that  the  electric  lighting  sold  to  the  citizens  pays,  al- 
most, if  not  entirely,  the  cost  of  operating  both  plants — the  village  gct- 
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ting  the  benefit  of  the  lighting  of  twenty-five  to  thirty  arc  lights  in  its 
public  streets,  without  paying  anything  therefor. 

The  bill  avers,  further,  that  "through  its  said  water  -fund  certificated 
and  said  trust  deed,"  the  village  of  Louisville  fraudulently  misrepresent- 
ed the  cost  price  of  the  water  works  plant — ^ten  thousand  dollars,  instead 
of  the  fifty-five  hundred  dollars  actually  expended — and  that  in  disre- 
gard of  the  statute,  giving  authority  to  create  municipal  water  works, 
the  village  has  failed  to  keep  a  separate  fund  of  the  profits  arising  from 
the  operation  of  the  water  works.  The  bill  prays  that  the  American 
Trust  &  Savings  Bank  be  ordered  to  deliver  up,  for  cancellation,  the 
trust  deed ;  that  the  trust  deed  be  declared  null  and  void ;  and  that  it  be 
ordered  and  declared  that  the  village,  "by  reason  of  the  fraudulent 
representations  aforesaid,"  pay  over  to  appellant  the  sum  of  ten  thou- 
sand dollars,  together  with  interest ;  and  for  other  relief. 

The  village  of  Louisville  answered,  admitting  the  execution  of  the 
certificates,  the  purpose  of  their  execution,  the  use  made  of  the  money 
obtained  thereon,  and  the  securing  of  the  certificates  by  mortgage  as 
alleged  in  the  bill.  The  answer  averred,  further,  that  the  certificates 
were  delivered  to  the  contractors  in  full  payment  for  the  water  works 
and  electric  light  plants ;  and,  after  denying  that  the  cost  of  the  water 
works  system  was  fraudulently  misrepresented  to  appellant,  sets  forth 
that  the  taxable  property  of  the  village,  at  the  time  the  certificates  were 
issued,  did  not  exceed  forty  thousand,  six  hundred  and  seventy-seven 
dollars — the  village  being  then  indebted  in  a  large  amount  in  excess  of 
the  constitutional  five  pev  cent,  on  this  taxable  property. 

There  was  considerable  discussion  at  bar,  and  in  the  briefs,  of  whether 
the  issuance  of  the  certificates,  considering  the  constitutional  limitation 
oi  indebtedness  being  limited  to  five  per  cent,  was  null  and  void;  of 
whetlitr  the  village  was  estopped,  by  the  recitals  of  the  certificate,  from 
setting  up  want  of  authority  for  this  issuance ;  of  whether  the  certificates 
were  negotiable  instruments  within  the  doctrine  that  their  recitals  con- 
stituted an  estoppel;  of  whether,  considering  the  alleged  fraudulent 
misrepresentation  as  a  tort  by  its  officers,  the  village  was  liable  therefor  ; 
and  other  questions  going  to  the  merits.  But  in  the  conclusion  to  which 
we  have  come,  none  of  these  questions  need  to  be  decided. 

As  a  general  rule,  courts  of  equity  have  concurrent  jurisdiction  with 
courts  of  law,  to  grant  relief  in  cases  of  fraud,  where  the  remedy  at  law 
would  not  be  adequate.  Were  the  purpose  of  this  bill  to  give  the  appel- 
lant recourse  upon  the  property  into  which  his  money  has  gone,  and  for 
that  purpose  bring  in  the  American  Trust  &  Savings  Bank,  as  a  neces- 
sary party  to  the  decree,  the  suit  might  lie  in  equity.  But  such  is  not 
the  purpose  of  the  suit,  or  the  effect  of  the  suit  growing  out  of  the  aver- 
ments of  the  bill.  The  suit  is  not  an  eflFort  equitably  to  sequester  the 
property  created  by  appellant's  money,  devoting  it  to  the  repayment  of 
appellant's  outlay.  The  suit  in  effect  is  a  bill  in  chancery  to  recover 
damages  for  false  representation ;  or  perhaps  more  exactly  fitting  the 
purpose  of  the  suit,  to  recover  as  in  an  action  at  law,  moneys  had  and  re- 
ceived. 

We  do  not  see  how,  on  the  facts  stated,  appellant  is  entitled  to  recover 
of  the  village,  in  any  kind  of  action,  a  gross  money  sum  equaling  the 
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amount  of  his  advances  independently  of  the  property  into  which  the 
advances  went  But  assuming  arguendo  that  such  an  action  would  lie, 
it  does  not  appear  to  us  that  his  remedy  is  by  a  bill  in  equity.  No 
ground  for  equitable  intervention  is  shown.  The  presence  of  the  Amer- 
ican Trust  &  Savings  Bank,  and  its  interest  as  trustee  in  the  trust  deed, 
might  furnish  equitable  ground,  were  some  of  the  certificates  constitut- 
ing the  matter  of  the  trust,  held  by  persons  other  than  the  appellant. 
But  the  bill  shows  that  appellant  is  the  sole  holder  of  these  certificates, 
and  therefore  the  sole  cestui  que  trust.  A  tender  by  him  of  the  certi- 
ficate would  be  a  tender  of  the  sole  outstanding  interest  under  the  trust 
deed ;  and  we  see  no  reason,  under  circumstances  such  as  this,  why  the 
appellant  might  not,  in  an  action  at  law,  offer  a  cancellation  of  the  trust 
deed  and  certificates — with  perhaps  whatever  compensation  might  be 
due  to  the  trustee,  for  acting  as  such  trustee — as  a  condition  to  an  ac- 
tion at  law  for  whatever  remedy,  in  the  way  of  a  money  judgment,  he 
may  show  himself  to  be  entitled  to.  Thus  there  is  no  need  to  go  in 
equity,  to  remove  the  interests  growing  out  of  the  trust  deed,  as  a  pre- 
liminary step  to  an  action  at  law. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  for  want  of  equit- 
able jurisdiction,  is  not  erroneous,  and  is  affirmed. 


EMPLOYERS'  LIABILITY  ASSUR.  CORP.,  OF  LONDON,  ENGLAND,  v. 
CHICAGO  &  BIG  MUDDY  COAL  &  COKE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  1,  1905.) 

No.  1,156. 

IR8UBANCE — EMPLOYERS'   LlABILTTY  INSURANCE— ESTOPPEL  TO   DENY   LIABILITY. 

Under  a  poUcy  insuring  an  employer  against  loss  from  liability  for 
damages  on  account  of  personal  injuries  to  employes,  which  required  the 
assured  to  give  the  insurance  company  immediate  notice  of  any  accident, 
with  full  particulars,  prohibited  any  settlement  therefor  without  the  com- 
pany's consent,  and  in  case  of  suit  required  the  company  to  defend,  giv- 
ing it  exclusive  control  of  the  defense  and  power  of  settlement,  unless  it 
elected  to  pay  the  policy,  where  the  company  took  such  control  of  a  suit 
with  full  knowledge  of  the  ground  of  action,  and  conducted  the  defense  in 
the  name  of  the  assured  to  Judgment,  such  action  constituted  a  contem- 
poraneous construction  of  the  policy,  which  estopped  the  company  from 
thereafter  denying  its  liability  on  the  ground  that  the  case  was  not  with- 
in the  terms  of  the  policy. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

The  action  in  the  Circuit  Court  was  to  recover  on  a  policy  of  insurance.  In- 
demnifying the  defendant  in  error  against  loss,  for  common  law  or  statutory 
liability,  for  damages  on  account  of  bodily  injuries,  fatal  or  non-fatal,  suf- 
fered within  the  period  of  such  policy,  by  any  employ^  of  the  defendant  in 
error.  The  occasion  of  the  suit  was  that>  one  Charles  Coats,  an  employ^  of 
defendant  in  error,  while  on  duty  as  such  employ^,  in  its  coal  mine,  was 
struck  by  a  large  piece  of  slate  falling  from  the  roof  of  the  mine,  receiving 
injuries  resulting  in  death. 

After  the  death  of  Coats,  an  action  was  commenced  by  Nancy  C.  Coats, 
widow,  to  recover  damages  for  the  loss  of  her  husband's  life.    In  the  suit  of 


Digitized  by 


Google 


BHFXX>TBRS'  UABILITT  ASSUB.  a  T.  CHIOAOO  dk  B.  M.  a  dk  O.  OO.      963 

Nancy  C.  Coats,  the  declaration  In  its  first  count,  averred  that  contrary  to  the 
statute  of  Illinois  relating  to  coal  mines,  the  defendant  in  error  had  willfully 
and  negligently  failed  and  neglected  to  haT^  its  mine  examined,  and  its  work- 
ing places  marked,  by  a  duly  authorized  examiner,  on  the  day  when  the  acci- 
dent occurred:  and  in  its  second  count,  that  the  defendant  in  error  willfully 
failed  and  neglected  to  furnisli,  though  demanded  by  Ck>ats,  props,  caps  and 
timbers  of  suitable  length  and  dimensions,  for  securing  the  roof  of  the  work- 
ing place  in  the  mine  in  which  he  worked,  though  the  lengtlis  and  dimensions 
of  such  props,  caps  and  timbers  had  been  specified  theretofore  by  Ck)ats.  In 
addition  to  the  two  counts,  the  declaration  as  originally  filed,  contained  a  fur- 
ther count — the  common  law  count — that  it  was  the  duty  of  the  defendant  in 
error  to  furnish  Goats  a  reasonably  safe  place  in,  and  safe  appliances  with, 
which  to  work.  But  this  count  was  dropj^  by  amendment  before  the  Coats 
case  came  to  trial. 

Upon  the  commencement  of  the  action  by  Nancy  C.  Coats,  the  plaintiff  in 
error  retained  attorneys  to  defend  it;  a  copy  of  the  declaration  was  fur- 
nished to  the  plaintiff  in  error ;  all  the  facts  on  which  the  action  was  based, 
and  all  the  pleadings  were  furnished  plaintiff  in  error;  in  short,  full  domin- 
ion of  thti  action  was  given  to  It  Whereupon,  as  averred  in  the  declaration, 
the  plaintiff  in  error,  wthout  any  disclaimer  of  liability  on  its  part,  and  without 
notifying  the  defendant  in  error  in  any  way,  that  it  would  in  any  event  con- 
sider itself  absolved  or  discharged  from  liability  to  pay  any  judgment,  which 
might  be  recovered  in  said  action  against  the  defendant  in  error,  represented 
to  and  assured  the  defendant  in  error  that  it  would  take  full  charge  of  the 
action,  and  assume  all  responsibility  for  the  same,  and  protect  and  save  harm- 
less defendant  in  error  from  the  same,  and  from  any  judgment  which  might 
be  recovered  therein.  Under  the  dominion  thus  acquired  by  plaintiff  in  error, 
the  action  went  to  trial,  resulting  in  a  judgment  for  three  thousand  dollars 
and  costs ;  which  judgment  the  defendant  in  error  has  since  satisfied. 

Upon  this  state  of  facts  a  jury  having  been  waived,  the  court  below,  in  the 
action  now  under  review,  found  that  all  the  allegations  of  the  defendant  in 
error's  declaration  were  true,  save  one  relating  to  expenses  for  settlement; 
and  gave  judgment  for  defendant  in  error,  for  the  sum  of  three  thousand,  one 
hundred  seventy-nine  dollars,  and  sixty  cents.  There  was  no  motion,  in  the 
court  below,  for  judgment  for  plaintiff  in  error;  no  motion  for  a  new  trial; 
and  no  motion  in  arrest  of  judgment 

The  first  four  assignments  of  error  simply  challenge  the  court's  findings  on 
account  of  specific  facts,  and  solely  because  the  given  fact  involved  was  found, 
or  not  found.    The  fifth  and  sixth  challenge  the  court's  conclusions  of  law. 

Further  facts  are  stated  in  the  opinion. 

Wm.  C.  Quarles,  for  plaintiff  in  error. 
Frank  M.  Hoyt,  for  defendant  in  error. 

Before  GROSSCUP  and  BAKER,  Circuit  Judges,  and  ANDER- 
SON, District  Judge. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion. 

We  see  no  way  of  reviewing  the  first  four  assignments  of  error.  The 
specific  facts,  to  which  they  relate,  were  merged  in,  and  are  determined 
by,  the  general  finding  of  the  court.  It  is  difficult,  too,  to  see  how,  un- 
der the  fifth  and  sixth  assignments  of  error,  there  being  no  motion  for  a 
new  trial  or  in  arrest  of  judgment,  there  can  be  any  case  made  here. 
But  objection  on  that  score  being  waived,  we  are  willing,  without  ap- 
proving the  correctness  of  the  practice  involved,  to  pass  upon  the  point 
of  merit  raised. 

The  point  made  is  this :  The  policy  of  assurance  indemnifies  against 
loss  from  common  law  or  statutory  liability  for  damages  on  account  of 
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bodily  injuries  fatal  or  non-fatal;  but  exempts  therefrom  injuries  oc- 
casioned by  reason  of  the  fajlure  of  the  assured  to  observe  any  statute 
affecting  the  safety  of  persons,  or  any  local  ordinance,  of  which  it  has 
knowledge. 

But  the  policy  provides,  also,  that  upon  the  occurrence  of  an  accident, 
immediate  written  notice,  with  the  fullest  information  obtainable,  shall 
be  given  to  the  assurer ;  and  that  upon  any  such  suit  being  brought  for 
damages  on  account  of  the  accident,  the  assured  shall  not  settle  any 
claim  except  at  his  own  costs ;  nor  incur  any  expense ;  nor  interfere  in 
any  negotiation  for  settlement,  or  in  any  legal  proceeding,  without  the 
consent  of  the  assured  previously  given  in  writing — ^the  assurer  under- 
taking, at  its  own  cost,  to  defend  or  settle  actions  in  the  name  of  the  as- 
sured, unless  the  assurer  shall  elect  to  pay  the  assured  the  indemnity. 

What  construction  would  be  put  upon  the  general  contract  of  assur- 
ance, as  modified  by  the  exemption  indicated,  and  how  that  might  af- 
fect defendant  in  error's  right  to  indemnity  on  the  facts  stated,  had 
plairttiff  in  error  elected  not  to  take  the  Coats  case  out  of  defendant  in 
error's  control,  we  need  not  here  determine ;  for  the  act  of  the  plaintiff 
in  error,  in  taking  control  and  dominion  of  the  action  for  damages,  and 
keeping  such  control  and  dominion  until  judgment  was  entered, 
without  notice  to  the  defendant  in  error  that  it  did  not  consider  itself 
liable  under  the  policy — thereby  taking  from  the  defendant  in  error  the 
control  and  dominion  of  the  action — is  such  a  construction  of  the  policy, 
by  contemporaneous  acts,  as  estops  plaintiff  in  error  from  denying  lia- 
bility, now  that  that  action  is  at  an  end.  To  take  any  other  view  of  this 
case,  would  be  to  hold  that  the  assurer  could  effectually  tie  the  hands  of 
'  the  assured,  in  an  action  that  might,  or  might  not,  on  a  close  construc- 
tion of  the  policy,  be  covered  by  the  terms  of  the  policy,  and  then,  the 
cause  being  determined  against  it,  insist  tliat  upon  a  closer  reading  of 
the  policy,  the  assured  ought  to  have  been  left  to  make  its  own  defense, 
and  at  its  own  risk.  This  cannot  be  the  law.  The  judgment  below  will 
be  affirmed. 


MACKENZIE  v.  BARRETT,  Sheriff. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  1,  1905.) 

No.  1.173. 

Habeas  Corpus — ^Natubs  of  Restraint — Person  at  Large  on  Baiu 

One  under  arrest,  but  at  large  on  ball,  Is  entitled  to  a  writ  of  habeas 
corpus,  the  same  as  if  the  arrest  was  accompanied  by  actual  imprison- 
ment; the  purpose  of  the  writ  being  to  test  the  right  of  the  court  or 
other  body  issuing  the  process  to  detain  the  perscm  for  any  purpose  by  re- 
straining him  of  his  right  to  go  without  question. 

[Ed.  Note. — For  casee  in  point,  see  toI.  25,  Cent  Dig.  Habeas  Oorpua, 
I  11.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 
On  motion  to  dismiss  appeal. 

The  petition  in  the  Circuit  Court  showed  that  Mackende,  a  resident  of 
the  State  of  Idaho,  defendant  to  a  suit  by  his  wife  in  the  Circuit  Court  of 
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Cook  Govnty,  Illinofs,  for  separate  maintenance,  was  arrested  on  a  certain 
writ  of  Ne  Exeat  issued  out  of  said  court  in  said  suit,  commanding  that  if  the 
said  Mackenzie  should  fail  to  give  bail  according  to  the  provisions  of  the 
statute  of  Illinois,  in  the  sum  of  ten  thousand  dollars,  to  appear  before  the 
said  Circuit  Court  at  a  day  therein  named,  and  abide  the  orders  of  the  court, 
he  should  be  committed  to  the  Jail  of  Cook  County ;  that  at  the  time  the  peti- 
tion was  filed,  Mackenzie  was  detained  and  imprisoned  in  said  Jail ;  and  that 
tlie  writ  of  Ne  Exeat  was  unlawful  in  that  Mackenzie  was  within  Cook 
County  at  that  time  for  the  sole  purpose  of  answering  and  defending  against 
certain  indictments  for  alleged  abandonment  of  his  said  wife  secured  by  her 
testimony;  wherefore  a  writ  of  habeas  corpus  was  prayed. 

The  defendant's  return  to  this  writ  was,  that  the  cause  of  the  detention 
was  under  and  by  virtue  of  a  surrender  on  the  Ne  Exeat  bond. 

In  the  Circuit  Court  the  petition  was  dismissed,  and  the  petitioner  re- 
manded ;  whereupon  the  appeal  was  prosecuted. 

The  particular  matter  before  the  court  is  the  motion  of  respondent  to  dis- 
miss the  appeal,  on  the  ground  that  on  the  14th  of  January,  1905,  the  date  on 
which  the  petition  in  the  court  below  was  dismissed,  Mackenzie  filed  with  the 
respondent  his  bond,  conditioned  for  his  appearance  as  required  by  the  Ne 
Exeat  writ,  which  bond  was  approved  and  accepted. 

Harris  F.  Williams,  for  appellant. 
John  M.  Duffy,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

Whether  appellant,  on  the  record  made,  is  entitled  to  the  writ  of 
habeas  corpus  prayed  for,  is  not  a  question  now  before  the  court.  The 
question  presented  and  argued  at  this  time  is:  Whatever  may  have 
been  appellant's  right  to  the  writ,  has  his  suit  therefor  abated  by  the 
fact  of  his  giving  bond,  thereby  being  released  from  actual  custody 
pending  the  appeal. 

The  cause  of  action  embodied  in  a  habeas  corpus  proceeding  can  only 
be  said  to  have  abated,  by  the  giving  of  bail  pending  the  appeal,  in  case 
a  writ  in  the  first  instance  would  lie  for  actual  detention  only,  and  would 
not  lie  for  what  may  be  called  constructive  detention.  But  the  Supreme 
Court  has  held,  Taylor  v.  Taintor,  16  Wall.  366,  21  L.  Ed.  287,  that 
when  bail  is  given,  the  principal  is  not  regarded  as  discharged,  but  only 
as  delivered  over  to  the  custody  of  his  sureties.  The  dominion  of  the 
sureties  is  a  continuance  only  of  the  original  imprisonment.  When 
seized  at  the  instance  of  the  sureties,  the  seizure  is  not  made  by  virtue 
of  a  new  process.  It  is  likened,  rather,  to  the  rearrest  by  the  sheriff 
of  an  escaping  prisoner.  And  this  principle  was  applied  in  Cosgrove  v. 
Winney,  174  U.  S.  67,  19  Sup.  Ct.  598,  43  L.  Ed.  897 ;  though  in  that 
case  the  petitioner  was  in  actual  custody  at  the  time  the  petition  was  filed. 

The  cases  brought  to  our  attention  in  support  of  the  motion,  are  not 
in  point.  In  Ex  parte  Baez,  177  U.  S.  389,  20  Sup.  Ct.  673,  44  L.  Ed. 
813,  the  Supreme  Court,  on  original  application  to  it,  refused  the  writ, 
because  on  the  face  of  the  record  it  was  seen  that  before  the  return 
could  be  made  and  the  case  heard,  the  time  of  restraint  would  have  ex- 
pired. 

Cheong  Ah  Moy  v.  United  States,  113  U.  S.  216,  6  Sup.  Ct  431,  28 
L.  Ed.  983,  was  a  case  under  the  Chinese  deportation  act,  in  which  the 
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petitioner  had  gone  beyond  the  jurisdiction  of  the  United  States  before 
tMe  writ  was  applied  for. 

Wales  V.  Whitney,  114  U.  S.  664,  5  Sup.  Ct.  1050,  29  L.  Ed.  277,  was 
a  case  where,  under  the  order  of  the  Secretary  of  the  Navy,  an  officer 
in  the  navy  was  ordered  not  to  leave  the  District  of  Columbia.  The 
court  held,  that  except  as  a  matter  of  naval  discipline,  the  order  exercis- 
ed a  moral  restraint  only,  and  not  a  legal  restraint.  None  of  these 
casies,  or  the  other  cases  cited,  detract  from  the  proposition,  that  under 
the  rulings  of  the  Supreme  Court,  one  under  arrest,  but  at  large  on  bail, 
is  entitled  to  a  writ  the  same  as  if  the  arrest  was  accompanied  by  ac- 
tual imprisonment.  The  purpose  of  the  writ  of  habeas  corpus  is  to  test 
the  right  of  the  court,  or  other  body  issuing  the  writ  of  arrest,  to  detain 
the  person  for  any  purpose ;  and  the  detention  it  seems,  is  sufficient,  if  it 
restrain  the  party  of  his  right  to  go  without  question,  or,  as  stated  in  the 
English  case,  cited  in  Taylor  v.  Taintor,  without  a  string  upon  his  lib- 
erty. The  exact  point  was  decided  in  Re  Grice  (C.  C.)  79  Fed.  627,  by 
District  Judge  Swayne. 

The  motion  is  overruled. 


HAGGERTT  ▼.  CHICAGO,  M.  &  ST.  P.  R.  CO. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  11,  1905.) 

No.  2^1. 

MA8TKB  AND  SBXVANT — ^INJUBT  OT  SWITCH  TeNDEB — ^ASSUMED  RiSK. 

Switchyards  of  a  railroad  company  were  on  a  general  level  with  the 
top  surface  of  the  ties,  and  In  order  to  drain  off  the  water  which  would 
otherwise  accumulate  thereon  a  number  of  small  ditches  or  drains  were 
made,  crossing  under  the  tracks  between  the  ties.  In  the  spring  it  was 
necessary  to  clean  out  such  ditches,  in  order  that  they  might  carry  off  the 
water  from  the  melting  ice  and  snow.  Plaintiff  was  a  night  switch  tender, 
who  had  been  employed  by  defendant  in  such  yards  for  four  or  five  years, 
during  which  ttme  such  system  of  drainage  had  been  in  use.  While  in  the 
performance  of  his  duties  one  night  in  the  spring,  he  stepped  into  one  of 
such  ditches,  which  had  been  cleaned  out  the  day  previous  to  a  depth 
of  from  three  to  six  inches,  and  fell,  and  was  injured  by  striking 
the  rail.  Held,  that  defendant  was  not  negligent  in  failing  to  provide  him 
with  a  reasonably  safe  place  to  work,  but  that  the  injury  resulted  from 
one  of  the  ordinary  risks  of  his  employment,  which  plaintiff  assumed. 

[Ed.  Note. — Assumption  of  risk  incident  to  employment,  see  note  to 
Chesapeake  &  O,  R.  Co.  v.  Hennessey,  38  a  C.  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Frank  D.  Larrabee  (Mathias  Baldwin,  on  the  brief),  for  plaintiff  in 
error. 

H.  H.  Field  (F.  W.  Root,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  CARLAND, 
District  Judges. 

CARLAND,  District  Judge.    Haggerty  sued  the  railway  company 
to  rccoyer  damages  for  a  personal  injury  received  by  him  while  in  the 
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employ  of  the  company.  At  the  close  of  all  the  testimony  the  trial 
court,  on  motion  of  counsel  for  the  company,  directed  a  verdict  in  its 
favor,  to  which  ruling  counsel  for  Haggerty  excepted,  and  the  case  is 
here  on  writ  of  error  to  review  such  ruling. 

The  facts  in  the  case,  as  they  appear  from  the  record,  are  substantial- 
ly as  follows:  The  yards  of  the  railway  company,  at  Minneapolis, 
Minn.,  are  on  a  general  level  with  the  top  surface  of  the  ties  upon  which 
the  railway  rails  are  laid.  In  order  to  carry  off  surface  water  which 
may  accumulate  upon  the  yards  either  from  the  fall  of  rain  or  the  melt- 
ing of  ice  and  snow,  the  section  men  of  the  company  had  for  four  or  five 
years  prior  to  the  date  when  Haggerty  received  his  injury,  excavated 
from  20  to  25  ditches  or  drains  underneath  the  several  tracks  lying  up- 
on said  yards  and  between  the  ties  upon  which  the  rails  of  the  track  are 
laid.  These  drains  or  ditches  underneath  the  tracks  occupy  generally 
the  space  between  the  ties  as  to  width  and  the  thickness  of  the  ties  as  to 
depth.  The  drains  are  necessary  to  carry  off  water  from  the  yards  of 
the  company  so  that  said  yards  may  not  become  muddy  and  slippery  in 
mild  weather,  and  that  the  standing  water  may  not  freeze  and  prevent 
the  operation  of  the  switches  in  cold  weather.  The  drains  during  the 
summer  fill  up  to  some  extent,  and  in  the  winter  are  filled  up  with  ice 
and  snow  to  such  an  extent  that  in  the  springtime,  when  the  snow  and 
ice  upon  the  yards  begin  to  melt,  these  drains  have  to  be  cleaned,  so  as 
to  let  the  water  escape  into  larger  ditches  or  culverts,  which  are 
covered.  The  drains  in  question  have  never  been  covered;  it  being 
shown  by  the  evidence  that  to  cover  them  is  impracticable,  for  the  rea- 
son that,  if  they  were  covered,  then  the  water  flowing  through  them 
from  thawing  snow  and  ice  would  freeze  and  fill  the  drains,  rendering  it 
necessary  to  clean  them  out  daily. 

On  the  6th  day  of  March,  1904,  Haggerty  was  a  night  switch  te;id- 
er  in  the  employ  of  the  company  and  performing  his  duties  as  such 
switch  tender  at  the  yards  in  question.  He  had  worked  for  the  com- 
pany as  switch  tender  at  Minneapolis  for  15  years  prior  to  the  date  of 
this  injury,  and  had  worked  for  4  or  6  years  upon  these  yards  since  this 
system  of  drainage  had  been  in  operation.  About  half  past  2  on  the 
morning  of  the  date  aforesaid  Haggerty,  in  performance  of  his  duty  as 
switch  tender,  was  engaged  in  the  act  of  signaling  a  Soo  passenger  train 
which  was  entering  said  yards.  He  had  a  lantern,  and  while  signal- 
ing said  train  with  the  lantern  was  looking,  as  he  claims,  toward  the 
Soo  train.  While  so  engaged  he  stepped  into  one  of  these  drains  before 
described,  which  on  the  day  previous  had  had  the  snow  and  ice  removed 
therefrom  by  the  section  men.  By  reason  of  stepping  into  this  drain, 
which  the  proof  shows  was  about  6  inches  wide  at  one  end  and  11  inches 
at  the  other  and  of  a  depth  of  from  3  to  6  inches,  Haggerty  fell  and 
struck  his  knee  upon  the  rail  of  the  track  and  fractured  his  knee  pan  or 
cap.  The  only  testimony  which  in  any  way  would  change  the  case  as 
thus  stated  is  the  testimony  of  Haggerty,  wherein  he  states  that  the 
drain  was  about  14  inches  deep.  We  are  of  the  same  opinion  as  the 
trial  court  in  respect  to  this  testimony.  Haggerty  testified  that  he  did 
not  know  that  the  drain  had  been  cleaned  out,  and  his  only  opportunity 
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of  ascertaining  the  depth  of  the  drain  was  on  the  night  in  question, 
when  he  stepp«cd  into  the  same,  and,  as  he  Was  immediately  taken  away 
in  an  ambulance,  his  opportunity  of  observing  the  depth  of  the  drain 
was  slight.  He  saw  the  drain  some  weeks  after  the  accident,  and  testi- 
fied that  it  was  about  the  same  as  at  the  time  of  the  accident,  only  not 
quite  so  deep.  Considering  the  fact  that  a  drain  as  deep  as  Haggcrty 
claims  this  drain  was  when  he  stepped  into  it  would  have  been  useless 
for  the  purpose  of  carrying  off  the  surface  water,  we  think  his  unsup- 
ported statement  is  rendered  incredible  by  all  the  other  evidence  in  the 
case,  and  that  a  verdict  resting  upon  his  evidence  alone  as  to  this  pcrint 
could  not  stand.  The  evidence  of  the  other  witnesses  who  have  worked 
for  the  company  upon  these  yards  shows  that  these  drains  had  existed 
for  4  or  5  years  prior  to  the  date  of  the  accident,  and  that  they  were 
always  cleaned  out  in  the  spring.  It  was  the  duty  of  the  railway  com- 
pany to  use  ordinary  care  to  furnish  Haggerty  with  a  reasonably  safe 
place  in  which  to  perform  his  duties,  and  it  was  also  the  duty  of  Hag- 
gerty to  use  ordinary  care  to  not  unnecessarily  expose  himself  to  dan- 
gers which  he  knew,  or  in  the  exercise  of  ordinary  care  might  have 
known.  He  assumed,  when  he  entered  the  employ  of  the  company  as 
switch  tender  upon  the  yards  in  question,  the  ordinary  risks  and  hazards 
of  the  service  in  which  he  was  engaged,  which  he  knew  or  which  a  rea- 
sonably prudent  and  careful  man  might  have  known.  This  case  is 
clearly  distinguishable  from  those  cases  where  a  master  has  allowed 
holes  or  culverts  to  remain  uncovered  at  and  about  the  place  where  the 
servant  is  obliged  to  perform  his  duties.  The  small  ditch  or  drain  in 
question  was  not  what  is  known  as  a  culvert,  but  a  part  of  a  system 
found  necessary  for  the  carrying  off  of  surface  water  from  the  yards  in- 
to larger  drains  or  culverts,  whith  were  covered. 

We  do  not  think  that  under  the  evidence  in  the  record,  the  company 
was  negligent  in  failing  to  cover  this  ditch  or  to  place  a  danger  signal 
there  when  it  was  cleaned  out.  We  are  of  the  opinion  that  the  injury 
which  Haggerty  received  resulted  from  one  of  the  ordinary  risks  and 
hazards  which  he  assumed  when  he  entered  the  service  of  the  company 
as  switch  tender  and  remained  in  such  service  upon  the  yards  in  ques- 
tion for  the  time  stated  in  the  evidence. 

The  judgment  of  the  trial  court  is  affirmed. 
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INTERNATIONAL  POSTAL  SUPPLY  CO.  OF  NEW  TORK  V.  AMERICAN 
POSTAL  MACHINES  CO. 

(Circuit  Court,  D.  Massachusetts.    December  21,  1906.) 

Na  1.  597. 

PATEWTS—lNFBirfOEMBWT— Stamp-Canceling  Machine. 

The  Hey  &  Laass  patent.  No.  341.380,  the  Laass  &  Hey  patent,  No.  388,- 
866,  and  the  Hey  patent.  No.  632,527,  all  for  stamp-canceling  machines  of 
the  type  in  which  the  letter  actuates  the  printing  mechanism,  construed > 
and  held  not  infringed. 

In  Equity.    On  final  hearing. 

Hey  &  Parsons,  for  complainant. 
Richardson,  Herrick   &  Neave,  for  defendant 

COLT,  Circliit  Judge.  This  suit  is  brought  for  the  infringement  of 
three  patents  for  improvements  in  stamp-canceling  machines,  wliich 
are  used  in  the  post  oifices  of  the  United  States.  The  parties  to  the 
suit  are  rival  manufacturers  of  these  machines. 

Th;  patents  in  controversy  and  the  claims  alleged  to  be  infringed 
are  as  follows: 

Hey  &  Laass,  No.  341,380,  applied  for  February  26,  1884,  issued 
May  4,  1886 ;  claim  4  in  issue. 

Laass  &  Hey,  No.  388,366,  applied  for  June  2,  1884,  issued  August 
21,  1888;  claims  1  and  2  in  issue. 

Hey,  No.  632,527,  applied  for  September  17,  1884,  issued  September 
6,  1899 ;  claims  1,  4,  27,  and  44  in  issue. 

A  stamp-canceling  machine  may  be  described  in  general  terms 
as  comprising  a  marking  roller  carrying  the  type,  an  impression  roller 
which  supports  the  letter  during  the  printing,  and  feed  mechanism 
which  carries  forward  the  letter  to  the  printing  point. 

For  the  purpose  of  a  clearer  understanding  of  this  case,  these 
machines  may  be  conveniently  divided  into  two  classes,  those  in  which 
the  letter  does  not  control  the  printing,  and  those  in  which  the  letter 
does  control  the  printing. 

As  an  illustration  of  the  first  class  of  machine  we  may  take  an  or- 
ganization in  which  the  two  opposing  printing  rollers  are  continu- 
ously revolved  in  fixed  bearings,  with  the  result  that,  when  the  machine 
is  in  its  normal  condition,  the  printing  mechanism  is  necessarily  always 
in  operation ;  in  other  words,  the  operation  of  the  printing  mechanism 
is  unaflFected  by  the  presence  or  absence  of  a  letter  in  the  machine. 
There  are  two  defects  in  this  type  of  machine:  First,  the  impression 
roller  becomes  smeared  with  ink  from  the  marking  roller,  and  conse- 
quently the  backs  of  the  letters  are  defaced ;  and,  second,  there  is  an 
imperfect  registration  of  the  printing  die  upon  the  mail  matter. 

In  the  second  class  of  machines,  in  place  of  two  printing  rollers 
revolvine  in  stationary  bearings,  we  have  an  organization  in  which 
one  of  uxe  rollers  has  a  reciprocating  movement.  In  these  machines 
the  rollers  are  held  apart  when  the  machine  is  in  its  normal  condition, 
and  they  are  brought  together,  or  into  the  position  for  printing,  only 
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when  a  letter  is  presented  to  them  to  be  marked.  After  the  printings 
the  rollers  are  again  separated  until  the  next  letter  is  presented.  Thi& 
organization  prevents  the  inking  of  the  impression  roller,  and  secures 
the  proper  registration  of  the  printing  die  upon  the  mail  matter.  The 
present  suit  relates  to  this  type  of  machine. 

The  three  patents  in  suit  describe  a  stamp-canceling  machine  in 
which  the  letter  controls  the  marking  member.  The  first  patent,  Hey 
&  Laass,  No.  341,380,  discloses  one  form  of  this  machine,  and  the 
two  remaining  patents,  Laass  &  Hey,  No.  388,366,  and  Hey,  No.  632,- 
527,  disclose  another  form  of  this  machine.  In  both  of  these  machines 
the  marking  member  is  practically  separated  from  the  rest  of  the 
machine,  and  it  is  moved  into  the  position  for  printing  by  the  move- 
ment of  the  letter  as  it  is  carried  forward  by  the  feed  mechanism. 
In  other  words,  we  find  in  these  patents  the  conception  of  a  stamp- 
canceling  machine  in  which  the  two  printing  members  (the  recipro- 
cating marking  member  and  the  impression  member)  are  fundamen- 
tally distinct  organizations,  employing  in  their  operation  two  independ- 
ent sources  of  power.  In  this  dual  organization,  when  the  primary 
source  of  power  is  applied  to  the  machine,  or  the  machine  is  in  its 
normal  condition,  tPie  whole  marking  mechanism  is  at  rest,  and  it  is 
only  when  a  letter  moves  along  the  bed  of  the  machine  that  this 
mechanism  is  actuated.  It  is  apparent  that  this  conception  throws 
upon  the  moving  letter  the  work  of  setting  in  operation  an  independ- 
ent marking  organization. 

Patent  No.  341,380  shows  the  first  form  in  which  this  conception 
is  embodied.  In  this  machine  the  movement  of  the  marking  member 
towards  the  impression  member  is  effected  by  means  of  an  electro- 
magnet and  connecting  mechanism.  The  end  of  the  moving  letter 
comes  in  contact  with  and  moves  forward  a  finger,  whose  movement 
operates  to  close  the  circuit,  thereby  bringing  together  the  two  print- 
ing members.  The  marker  in  this  machine  is  a  flat  stamp,  and  the 
printing  is  done  by  forcing  the  stamp  down  upon  the  moving  letter. 
Whatever  the  degree  of  inventiveness  shown  in  this  machine,  it  proved 
a  practical  failure.  No  machine  like  this  patent  has  ever  been  con- 
structed except  one  model.  With  respect  to  the  defects  in  this  machine, 
it  is  only  necessary  to  point  cut  that  the  printing  die  in  the  operation 
of  canceling  the  stamp  descends  at  a  right  angle  to  the  moving  letter. 
Although  this  patent  is  the  first  in  the  art  to  describe  a  machine  of 
this  type,  it  did  not  solve  the  problem  of  a  stamp-canceling  machine 
in  which  the  letter  controls  the  printing. 

The  two  remaining  patents  in  suit,  No.  388,366  and  No.  632,527, 
disclose  the  other  form  in  which  the  patentees  embodied  their  con- 
ception of  this  type  of  machine.  In  this  machine  the  movement  of  the 
marking  member  towards  the  impression  member  is  effected  by  the 
action  of  a  spring  and  connecting  mechanism.  When  the  machine  is 
in  its  normal  condition,  the  marking  member  is  held  away  from  the 
impression  member  against  the  pressure  of  this  spring  by  means  of 
a  lever  and  catch.  When,  however,  the  end  or  forward  part  of  the 
moving  letter  comes  in  contact  with  one  end  of  this  lever,  the  catch- 
is  released,  thereby  causing  the  action  of  the  spring  to  bring  together 
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the  two  printing  members.  Here  the  marker  is  a  roller,  and  the  print- 
ing takes  place  as  the  roller  is  revolved  by  the  friction  of  the  moving 
letter  upon  its  surface. 

This  machine  has  not  proved  a  commercial  success.  It  is  open  to 
the  objection  of  forcing  upon  the  end  of  the  moving  letter  the  duty 
of  releasing  the  marking  roller  against  the  spring  pressure  which 
moves  the  roller  into  the  position  for  printing. 

The  principle  of  construction  in  both  these  machines  is  defective. 
No  successful  stamp-canceling  machine,  in  which  the  letter  controls 
the  printing,  ever  has  been  constructed  in  which  the  end,  or  forward 
part,  of  the  moving  letter  was  called  upon  to  set  in  operation  a  sub- 
stantially independent  marking  mechanism  actuated  by  an  independ- 
ent source  of  power,  such  as  an  electro-magnet  or  a  spring. 

The.  machines  of  these  patents  show  ingenuity  and  afford  valuable 
suggestions.  They  proved,  however,  impractical  for  commercial  pur- 
poses ;  and  they  cannot  therefore  be  said  to  have  solved  the  problem  of 
an  efficient  letter-actuated  machine.  The  defects  in  these  machines  are 
not  confined  to  details.  They  lie  deeper  in  the  very  principle  of  their 
construction  and  mode  of  operation. 

In  the  complainant's  commercial  machine  the  idea  of  a  practically 
independent  marking  mechanism  has  been  abandoned.  The  marking 
member  is  no  longer  mounted  in  an  oscillating  frame,  and  the  compli- 
cated mechanism  of  the  patents  in  suit  has  been  simplified.  The  whole 
m*achine  in  fact  is  substantially  a  single  organization  actuated  by  one 
source  of  power.  In  this  essential  particular  it  is  more  like  the  old 
type  of  machine  and  the  defendant's  machine,  than  it  is  like  the 
machines  described  in  the  patents  in  suit. 

The  defendants  manufacture  what  is  known  as  the  Ethridge  machine, 
since  it  closely  resembles  in  construction  the  machine  shown  in  the 
Ethridge  patent  No.  323,799,  dated  August  4,  1885.  The  Ethridge 
machine  is  founded  upon  the  modification  of  the  old  type  of  machine  by 
incorporating  into  it  the  reciprocating  and  letter-actuating  features^ 
In  this  machine  the  marking  roller  and  the  impression  roller  always 
revolve,  and  these  rollers  with  their  connecting  mechanism  are  funda- 
mentally and  at  all  times  a  single  co-acting  organization  operated 
from  one  source  of  power.  The  reciprocation  of  one  of  these  rollers  is 
provided  for  by  suitable  means.  The  rollers  are  also  held  apart  until 
a  letter  is  presented  to  them,  when  one  of  them  moves  towards  the 
other  into  an  operative  position  for  printing.  There  is  also  provided 
a  stop  mechanism,  which  arrests  and  holds  the  moving  letter  until 
it  can  be  properly  presented  to  the  die  of  the  marking  roller.  Such 
stop  mechanism  is  necessary,  because  the  marking  roller  carrying  the 
die  is  constantly  rotated. 

In  the  alleged  infringing  machine  embodying  this  conception,  the 
reciprocation  of  the  impression  roller  is  effected  by  means  of  a  cam 
and  connecting  mechanism,  and  the  printing  rollers  are  held  apart 
during  the  normal  condition  of  the  machine  by  means  of  a  pivoted  lever 
and  a  projection  on  the  supporting  yoke  of  the  impression  roller. 
The  marking  roller  in  this  machine  is  provided  with  clamping  feet, 
and  there  is  a  timing  lever  in  the  path  of  the  moving  letter.    As  the 
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letter  is  carried  forward  to  the  printings  rollers  by  the  feed  mechanism, 
it  is  stopped  and  held  by  the  timing  lever  until  the  clamping  feet  "upon 
the  revolving  marking  roller  push  it  sidewise  against  the  pivoted  lever, 
thereby  moving  the  end  of  the  pivoted  lever  to  one  side  of  the  projec- 
tion on  the  yoke  of  the  impression  roller,  when  the  two  rollers  are 
brought  together  by  the  action  of  the  cam  and  connecting  mechanism. 
The  action  of  the  cam  is  such  that,  at  the  time  the  end  of  the  pivoted 
lever  is  moved  to  one  side,  there  is  no  pressure  of  the  projection  on 
the  impression  roller  yoke  against  the  end  of  the  lever.  The  lever, 
so  to  speak,  is  merely  withdrawn  from  the  path  of  the  projection. 
This  machine,  as  distinguished  from  those  described  in  the  patents  in 
suit,  has  proved  a  practical  success ;  and  machines  constructed  on  this 
principle  were  the  first  commercial  machines  installed  in  the  post  ofHces 
of  the  United  States. 

We  come  now  to  the  consideration  of  the  claims  of  the  patents  in 
suit  which  the  defendant's  machine  is  alleged  to  infringe.  Claim  4 
of  the  first  patent.  No.  341,380,  reads  as  follows: 

"In  combination  with  a  letter-supporting  bed,  a  carrier  for  moving  the  let- 
ter over  the  bed,  a  stamp  or  marker,  and  a  mechanical  engaging  finger  to  en- 
gage the  moving  letter  and  transmit  motion  to  the  stamp  or  mariner,  substan- 
tially as  described." 

The  important  element  in  this  claim  is  the  "mechanical  engaging 
finger  to  engage  the  moving  letter  and  transmit  motion  to  the  stamp 
or  marker."  In  defendant's  machine  the  moving  letter  does  not  en- 
gage a  finger  and  transmit  motion  in  any  sense  within  the  meaning 
of  this  claim.  As  we  have  seen,  the  moving  letter  comes  to  a  stop; 
it  is  then  pushed  sidewise  by  the  clamping  feet  of  the  marking  roller, 
and  the  pressure  of  the  clamping  feet  against  the  sides  of  the  letter 
moves  a  lever  to  one  side  of  a  projection  on  the  impression  roller  yoke, 
which  permits  the  impression  roller  to  move  towards  the  marking 
roller  by  the  action  of  the  cam  and  connecting  devices.  It  is  apparent 
from  this  organization  tliat  there  is  no  transmission  of  motion  what- 
soever, and  no  finger  engaging  the  moving  letter  in  the  sense  of  this 
patent.  Owing  to  this  radical  difference  in  the  construction  of  the  two 
machines,  the  defendant's  machine  does  not  infringe  this  claim  of  the 
patent.  The  claim  cannot  be  held  to  cover  every  machine  in  which 
the  movement  of  the  letter  in  any  way  may  be  the  means  by  which  the 
two  printing  members  are  brought  into  proper  position  for  printing. 
In  construing  this  claim  in  another  case,  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  said : 

••While  It  is  true  that  by  the  Groth  device  an  equivalency  of  result  is  pro- 
duced, the  difllculty  which  the  complainant  encounters  upon  the  question  of 
infringement  is  that  the  patentees  describe,  in  the  second  and  fourth  claims, 
the  devices  in  the  form  and  peculiarities  in  which  they  are  described  In  the 
«peclflcatlon  and  pictured  in  the  drawings,  and  limited  themselves  to  a  barrier 
or  finger  which  intercepts  a  moving  letter  in  its  onward  path,  whereby  the 
letter,  through  the  medium  of  the  finger,  or  the  finger  itself,  transmits  motion. 
By  reason  of  these  limitations  the  Groth  device  escapes  the  charge  of  in- 
fringement'* Qrotb  ▼.  International  Postal  Supply  Company,  61  Fed.  284, 
287,  288,  9  C.  a  A.  607. 

Respecting  the  second  patent,  No.  388,366,  it  is  only  necessary  to 
consider  claim  1,  since  claim  2  is  simply  a  more  limited  or  restricted 


Digitized  by 


Google 


INTEBNATIONAL  POSTAL  8.  GO.  V.  AMBRIGAN  POSTAL  M.  GO.       97S 

Statement  in  another  form  of  the  subject-matter  of  claim  1.    This  claim 
reads  as  follows: 

"(1)  In  a  machine  for  stamping  or  marking  mail  matter,  the  combination, 
with  the  supporting-feed  bed,  of  a  stamp  normally  out  of  the  path  of  movement 
of  the  mail  matter,  and  a  stamp  tripper  or  releaser  normally  in  said  path." 

If  this  claim  is  to  be  construed  as  covering  every  organization 
in  which  the  marker  is  normally  out  of  the  path  of  the  movement  of 
the  mail  matter,  and  a  tripping  finger  normally  in  said  path,  it  is 
dearly  anticipated  by  the  earlier  patent  in  suit,  which  described  a 
stamp  out  of  the  paUi  of  the  letter  and  an  engaging  finger  normally - 
in  the  path.  In  order  therefore  to  save  this  claim,  it  is  plain  that  it 
must  be  limited  to  the  machine  of  the  patent,  and  that  the  phrase 
"stamp  tripper  or  releaser"  must  be  held  to  refer  to  the  tripping  and 
releasing  mechanism  shown  in  the  patent.  In  the  first  patent  the 
"engaging  finger"  actuates  the  marker  by  means  of  an  electric  circuit. 
In  this  patent  the  tripping  finger  supports  and  releases  the  marker. 

In  defendant's  machine  the  finger,  or  lever,  neither  supports  nor 
directly  releases  the  marking  member  or,  what  is  the  same  thing, 
the  impression  member.  We  have  previously  referred  to  the  fact  that 
in  defendant's  machine,  when  the  clamping  feet  of  the  marking  roller 
push  the  letter  sidewise  against  the  pivoted  lever,  the  other  arm  of 
the  lever  is  out  of  contact  with  the  projection  on  the  yoke  of  the  im- 
pression roller,  and  therefore,  at  this  time,  the  pivoted  lever  supports 
nothing.  Nor  does  this  lever  directly  release  the  impression  roller, 
since  it  merely  permits  it  to  be  moved  forward  by  the  action  of  the  cam 
and  connecting  mechanism.  This  comparison  of  the  defendant's  ma- 
chine with  the  subject-matter  of  claim  1  fails  to  show  any  infringe- 
ment of  this  claim.  Such  a  comparison  only  affords  another  illus- 
tration of  the  substantial  difference  in  construction  and  mode  of  ope- 
ration of  the  two  machines. 

In  comparing  this  patent  with  the  first  patent  in  suit,  in  the  Groth 
Case,  the  court  said: 

"The  distinction  Is  that  the  finger  is  not  of  itself  a  tripper  in  the  earlier 
patent,  and  is  in  the  later  patent  a  tripper  which  supports  and  releases  the 
stamp.  The  earlier  patent  is  for  a  stamping  device  in  which  the  moving  letter 
meets  and  actuates  a  finger  in  its  path,  which  transmits  motion  to  a  tripper 
out  of  the  path  of  the  letter,  so  that  the  stamp  is  released.  The  later  patent 
is  for  a  stamping  device  in  which  the  moving  letter  meets  in  its  path,  and 
actuates,  a  tripper  which  supports  and  directly  releases  the  stamp  out  of 
the  path  of  the  letter.  Reading  into  the  two  claims  the  requirement  which 
is  necessary  to  their  safety,  that  the  stamp  tripper  itself  supports  the  stamp,, 
the  question  is  in  regard  to  infringement"  Groth  v.  International  Postal  Sup- 
ply Company,  61  Fed.  284,  288,  9  C.  C.  A.  507. 

With  respect  to  the  third  patent  in  suit.  No.  632,527,  the  complain- 
ant relies  upon  claims  1,  4,  27,  and  44.  It  is  unnecessary,  however, 
to  consider  claims  27  and  44,  since  the  important  element  in  those' 
claims  is  found  in  claim  4. 

Claims  1  and  4  read  as  follows: 

*^(l)  In  a  mail-marking  machine,  the  combination  of  a  marker  having  a 
die,  a  feed  mechanism,  and  mechanism  for  insuring  the  same  speed  for  the 
marker  as  the  mail  matter  being  marked,  independently  of  the  speed  of  the 
feed  mechanism.'' 
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"(4)  In  a  mail-marking  machine  for  antomatically  marking  mall  matter, 
the  combination  with  a  feed  member  and  a  marking  member  having  a  die; 
of  means  for  controlling  the  registration  of  the  die  upon  the  mail  matter." 

The  important  part  of  claim  1  is  "mechanism  for  insuring  the  same 
speed  for  the  marker  as  the  mail  matter  being  marked,  independently 
of  the  speed  of  the  feed  mechanism." 

In  the  machine  of  complainant's  patents,  when  the  power  is  ap- 
plied, or  the  machine  is  in  its  normal  condition,  the  entire  marking 
mechanism  is  at  rest.  When,  however,  by  means  of  the  letter,  the 
printing  members  are  brought  together,  it  is  the  letter  which  rotates 
the  marker.  It  follows  that  the  speed  of  the  marker  during  the  print- 
ing operation  will  always  be  the  same  as  the  speed  of  the  moving  letter, 
independently  of  the  speed  of  the  endless  belt  of  the  feed  medianism. 
If,  for  any  reason,  the  speed  of  the  endless  belt  and  the  letter  should 
differ,  as  might  be  caused  by  the  letter  slipping  on  the  belt,  still  the 
speed  of  the  letter  and  the  marker  will  always  be  uniform  during  the 
printing. 

The  defendant's  machine  does  not  infringe  this  claim,  because,  at 
all  times,  the  printing  roller,  the  impression  roller,  and  the  feed  belt 
are  positively  driven  at  the  same  speed.  Since  in  defendant's  machine  " 
there  is  only  one  uniform  speed,  and  consequently  no  feed  mechanism 
with  an  independent  speed,  this  claim  of  the  patent  has  no  application 
to  defendant's  machine. 

Claim  4,  as  well  as  claims  27  and  44  of  this  patent,  relates  primarily 
to  the  feature  of  registration,  which  signifies  the  placing  of  the  mark 
on  the  forward  part  of  the  envelope  as  it  is  fed  through  the  machine. 
In  claim  4  this  element  is  described  as  "means  for  controlling  the  reg- 
istration of  the  die  upon  the  mail  matter."  This  claim  cannot  be  held 
to  cover  every  means  whereby  the  postmark  is  printed  on  the  proper 
part  of  the  envelope ;  and  the  question  of  infringement,  therefore,  must 
turn  on  whether  the  defendant's  machine  employs  substantially  the 
same  means  to  effect  this  result. 

In  the  patent,  we  start  with  a  printing  roller  carrying  the  die,  which 
is  normally  at  rest.  In  the  defendant's  machine,  we  start  with  a  print- 
ing roller  carrying  the  die,  which  is  always  rotated.  In  the  patent, 
broadly  speaking,  the  problem  of  registration  is  properly  to  present 
the  moving  letter  to  a  stationary  die;  in  the  defendant's  machine  the 
problem  of  registration  is  properly  to  present  the  moving  letter  to  a 
constantly  rotated  die.  Looking  at  the  machine  of  the  patent,  it  is 
apparent  that  this  problem  must  be  solved  by  controlling  the  die;  and 
looking  at  the  defendant's  machine  it  is  apparent  that  this  problem  must 
be  solved  by  controlling  the  feed. 

In  the  patent,  the  means  for  insuring  the  proper  registration  of  the 
die  are  the  cam,  the  pin,  and  the  spring,  which  are  connected  with 
the  marking  roller.  'Through  these  means  the  marking  roller,  after 
each  marking  operation,  always  comes  to  rest  in  exactly  the  same  posi- 
tion with  respect  to  its  die;  in  other  words,  the  die  is  in  a  certain 
relation  to  the  lowest  point  of  the  roller,  or  in  the  proper  position  for 
printing.  When  the  advancing  end  of  the  letter  again  trips  the  mark- 
ing roller,  it  is  brought  down  in  the  same  position  upon  the  letter,  so 
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rthat  when  the  rotation  of  the  marking  roller  is  started  by  the  letter 
•the  die  prints  upon  the  forward  part  of  the  letter.  In  this  organization 
ithe  proper  registration  is  secured  by  stopping  the  marking  roller 
in  a  certain  position,  and  retaining  it  in  that  position  for  the  printihg 
operation. 

In  defendant's  machine  the  means  for  insuring  the  proper  regis- 
tration of  the  die  are  the  timing  lever,  which  stops  the  advancing 
letter,  and  the  clamping  feet  on  the  marking  roller,  which  press  the 
letter  away  from  the  timing  lever  and  against  the  feed  belt.  These 
-devices  control  the  feed,  and  are  the  means  employed  for  presenting 
the  forward  part  of  the  letter  at  the  proper  moment  to  the  die  upon 
the  constantly  revolving  marking  roller.  In  this  organization,  it  is 
hy  controlling  the  feed  mechanism,  or  by  securing  the  proper  accu- 
racy of  the  feed,  that  proper  registration  of  the  die  upon  the  letter  is 
.secured. 

The  machine  of  the  patents  in  suit  and  the  defendant's  machine 
differ  so  radically  in  construction  and  mode  of  operation  that  I  fail 
to  find  infringement  of  any  of  the  claims  in  issue.  In  reaching  this 
conclusion,  I  have  given  to  the  patents  in  suit  the  full  breadth  of  con- 
struction which  is  warranted  by  the  position  which  they  occupy  in  the 
art. 

Upon  this  ground,  and  without  entering  upon  the  other  defenses 
raised  by  the  pleadings  and  the  evidence,  a  decree  must  be  entered 
dismissing  the  bill. 

Bill  to  be  dismissed,  with  costs. 


LOUDEN  MACHINERY  CO.  v.  JANESVILLE  HAY  TOOL  CO.  et  aL 

LOUDEN  MACHINERY  CO.  et  al.  v.  SAME. 

(Circuit  Courts  W.  D.  Wisconsin.    December  27,  1905.) 

Nos.  72.  73. 

1.  Pateptts— Invention— New  Combination  of  Old  Elements. 

Where  a  new  organization  of  old  elements  produces  a  new  mode  of 
operation  and  a  beneficial  result,  there  may  be  patentable  invention, 
whether  that  result  be  new  or  old. 

[Ed.  Note. —  For  cases  In  point,  see  vol.  38,  Cent  Dig.  Patents,  §  48.] 

2.  Same— Infringement—Hat-Slinos. 

The  Louden  patent,  No.  444,546,  for  a  hay-sling,  while  for  a  combina- 
tion of  old  elements  and  not  entitled  to  a  broad  construction,  produces  by 
a  new  combination  a  new  mode  of  operation  and  a  better  result,  and 
discloses  patentable  invention;  also  held  infringed. 
Z.  Same — Invention. 

The  Louden  patent,  No.  539,524,  for  a  hay-slhig,  is  void  for  lack  of 
patentable  invention. 
4.  Same — Pui.ley. 

The  Toney  patent.  No.  893,941,  for  a  pulley  having  a  detachable  head 
80  that  different  forms  of  heads  can  be  used  interchangeably  to  fit  differ- 
ent hay  carriers.  Is  void  for  lack  of  invention,  In  view  of  the  prior  art 
which  contained  pulleys  precisely  the  same  in  operation  and  effect  and 
having  the  same  elements  except  the  removability  of  the  head. 
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5.  Same. 

The  Louden  patent.  No.  434,544,  for  a  hay-carrier  eleratlng  pulley,  was 
not  anticipated  and  discloses  invention,  being  for  a  new  combination  of 
old  elements  co-acting  to  produce  a  new  and  useful  result;  also  hM 
•    infringed. 

6.  Same— Hay-Cabbiicr  Apparatus. 

The  Louden  patents,  Nos.  493,216  and  520,839,  both  for  track  hangers 
for  hay-carriers,  show  only  combinations  of  old  elements  each  of  which 
performs  its  old  functions,  and  are  void  for  laclc  of  inyentlon. 

7.  Same — Stop  Device  fob  Hat-Cabbiebs. 

The  Burkholder  patent.  No.  490,738,  for  an  adjustable  stop  device  for 
hay-carriers,  is  limited  as  to  all  of  Its  claims  to  a  device  having  extend- 
ing wings  as  shown  in  the  specification  and  drawings.  As  so  construed, 
held  not  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  434,544, 
granted  August  19,  1890;  No.  444,546,  granted  January  13,  1891; 
No.  493,216,  granted  March  7,  1893;  No.  526,839,  granted  October 
2,  1894;  No.  639,524,  granted  May  21,  1895— all  to  William  Louden, 
and  relating  to  hay-carrier  apparatus;  No.  393,941,  for  a  pulley,  grant- 
ed December  4,  1888,  to  J.  Toney;  and  No.  490,738,  for  an  adjustable 
stop  device  for  hay-carriers,  granted  January  31,  1893,  to  John  H. 
Burkholder.    On  final  hearing. 

Jones  &  Addington,  for  complainants. 
Offield,  Towle  &  Linthicum,  for  defendants. 

SANBORN,  District  Judge.  These  two  cases  involve  tlic  validity 
of  seven  patents  for  storing  hay,  covering  the  operation  of  unloading, 
elevating,  moving,  and  dropping  the  hay,  by  means  of  a  hay-sling, 
compressing  pulleys,  registering  head  locking  the  elevating  app^aratus 
to  the  carrier,  stopping  the  carrier  at  the  proper  place,  and  releasing 
the  load ;  also  for  suspending  the  carrier  track  to  the  roof  of  the  hay 
barn.  Large  numbers  of  the  various  devices  covered  by  the  patents, 
in  forms  somewhat  modified  from  the  patent  designs,  have  been  sold 
by  complainant,  and  the  apparatus  has  been  commercially  successful. 
Defendant  dealt  with  complainant  in  the  purchase  of  tHe  apparatus  for 
several  years,  without  objection,  and  purchased  large  numbers  of 
patent  pulleys,  fittings  for  hay-slings,  etc.  Afterwards  defendant  com- 
menced to  make,  use,  and  sell  all  the  devices  covered  by  complainant's 
patents,  in  substantially  the  same  shape  as  the  commercial  forms  of 
the  devices  sold  by  complainant. 

It  is  claimed  by  complainant,  and  the  proof  shows,  that  the 
devices  have  been  commercially  successful,  and  that  the  develop- 
ment of  the  hay-sling  art  by  these  patents  was  final,  and  was  marked 
by  useful  results.  It  is' in  testimony  as  to  some,  possibly  all,  of  the 
patent  devices,  that  the  patent  marked  the  final  step  in  the  develop- 
ment of  the  art.  These  various  fixtures,  when  used  with  a  hay- 
carrier  consisting  of  a  four-wheeled  truck,  running  on  the  horizontal 
flanges  of  an  inverted  T-rail,  serve  to  raise  the  hay  from  the  load, 
compressing  it  in  the  sling,  locking  the  compressing  pulleys,  locking 
the  latter  to  the  carrier,  moving  the  bundle  along  en  the  track,  stop- 
ping and  releasing  it  at  the  proper  place  by  means  of  the  mechanism 
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of  the  pulleys,  registering  head  and  stop  block,  and  then,  by  means 
of  the  trip-coupling  located  at  the  center  of  the  hay-sling,  the  bundle 
is  released  and  the  hay  falls  on  the  mow. 

The  Louden  Adjustable  Hay-Sling  Patent,  No,  444,646. 

This  is  a  patent  for  adding  adjustability  to  a  hay-sling.  Mr.  Lou- 
den makes  no  claim  for  inventing  a  hay-sling,  but  only  for  making  it 
clastic,  adjustable,  and  successful.  He  adds  devices  for  easily  making 
it  long  or  short,  puts  old  things  into  a  new  combination,  thereby  se- 
curing adjustability,  and  for  this  new  element  claims  a  patent.  The 
hay-sling  which  he  so  improved  may  be  described  by  imagining  two 
diamond  or  cross-shaped  kites  laid  together  endwise,  and  tied  to 
each  other  by  a  device  known  as  a  trip-coupling.  When  the  hay  is 
laid  on  the  sling  the  extreme  ends  are  brought  together  and  fastened, 
and  the  hay  thus  bundled  up  and  compressed,  ready  to  be  lifted, 
carried  to  its  destination,  and  dropped  by  parting  the  sling  in  the 
center.  This  is  done  by  opening  up  the  trip-coupling  by  pulling  the 
trip  cord,  when  the  coupling  parts,  the  two  sections  of  the  sling 
separate  and  the  bundle  falls.  The  ropes  surrounding  the  two  kite- 
shaped  parts  of  the  sling  are  called  the  sling  ropes.  The  cross-pieces 
are  the  spreaders.  These  are  made  of  wood.  The  longitudinal 
pieces  are  omitted,  thus  leaving  the  sling  composed  only  of  the  ropes, 
cross-pieces,  and  coupling.  The  trip-coupling  is  composed  of  two 
parts ;  each  having  castings  with  rope-holes  for  attaching  the  ends  of 
the  companion  slings.  One  casting  has  a  pin  set  at  right  angles,  and 
the  other  a  socket  for  the  pin,  and  a  movable  trip-latch  resting  over 
the  pin  and  keeping  it  in  place.  To  this  a  tripping-rope  is  tied.  When 
it  is  desired  to  uncouple  the  sling  the  latch  is  pulled  from  over  the  pin, 
the  coupling  opens,  and  the  sling  parts. 

This  was  the  sling  to  which  the  patentee,  by  the  use  of  other  old 
devices,  added  adjustability.  The  old  sling  could  not  be  readily  made 
longer  or  shorter.  This  defect  had,  however,  been  partially  met 
in  two  ways.  Originally  the  sling-ropes  were  immovably  fastened 
to  the  ends  of  the  spreaders.  This  had  been  improved  by  running 
them  through  the  spreaders,  and  securing  them  by  the  use  of  wedges. 
Thus,  by  using  two  or  three  spreaders  in  each  half  of  the  sling, 
the  latter  could  be  lengthened  by  bringing  the  spreaders  closer  to 
each  other,  or  shortened  by  placing  them  further  apart ;  the  ropes  re- 
maining of  the  same  length.  Another  method  of  adjustment  was  to 
leave  free  the  ends  of  the  sling-ropes,  at  the  extremities  of  the  sling, 
tie  knots  in  these  rope-ends,  at  short  intervals,  and  change  the  length 
of  the  sling  by  taking  it  up  at  one  or  another  of  the  knotted  places. 
By  catching  the  knots  over  a  slot  in  an  elevating  pulley  hook  the 
bundle,  surrounded  by  the  sling,  could  be  held  together  while  being 
raised  to  the  hay-carrier,  and  until  released  by  opening  the  trip- 
coupling.  These  means  of  adjusting  the  length  of  the  sling  were  not 
convenient  or  practical.  They  were  improved  by  the  patentee  by 
the  addition  of  tent-rope  clamps  and  end-rings,  to  replace  the  knotted 
end-ropes,  and  J-shaped  hook-bolts  for  the  wedges. 

To  make  the  sling  adjustable  the  patentee  first  fastens  the  end-rope 
141 F^  62 
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in  one  of  the  eyes  of  the  tent-clamp  casting.  He  then  carries  it 
loosely  through  one  of  the  eyes  in  the  end-ring,  much  as  it  would 
run  through  a  pulley-sheave,  then  back  through  the  two  remaining 
eyes  of  the  tent-clamp  ring,  and  from  there  to  the  spreader-ends.  To 
change  the  length  of  the  sling  he  loosens  the  rope  and  moves  the 
adjustable  tent-clamp  ring  back  and  forth  on  the  spreader-ropes,  at 
the  same  time  adjusting  the  hook-bolts  on  the  ends  of  the  spreaders, 
allowing  the  distance  between  the  spreaders  to  be  changed,  and  thus 
shortens  or  lengthens  the  total  length  of  the  sling.  The  tent-damp 
device  was  old.  It  is  found  in  the  Clark  patent,  109,176,  for  a  ring 
clamp  to  shorten  hay-sling  ropes;  in  the  Louden  patent,  328,89G,  for 
a  hay-carrier  including  a  casting  with  eyes,  whereby  the  rope  could 
be  readily  lengthened  or  shortened ;  in  the  Chambord  patent,  377,063, 
showing  a  casting  with  four  eyes  for  adjusting  rope  lengths;  and 
in  the  Kuntz  patent,  71,393.  The  spreader  clamp  is  simply  a  hook-bolt 
or  bolt  with  one  end  bent  to  a  half-circle  to  hold  the  rope,  and  the  other 
threaded  for  a  nut  by  which  the  rope  may  be  clutched  and  securely 
held  to  the  spreader.  It  is  only  as  a  combination,  therefore,  that  the 
patent  can  be  sustained. 

The  only  claim  in  question  is  No.  4,  for  "A  hay-sling  composed 
of  the  ropes,  A  and  A\  trip-coupling,  C,  spreaders,  B,  adjustable 
clamps,  C^  and  B*,  and  attaching  rings,  D,  substantially  as  shown." 
Complainant's  position  as  to  this  claim  is  that  it  was  the  first  in  the  art 
to  produce  a  hay-sling  with  means  for  adjusting  the  length  of  the 
sling  between  the  attaching  end-ring^;  that  it  secured  a  new  function 
and  a  new  result,  and  was  a  distinct  advance  step  in  the  art.  It  is 
evident  that  the  claim  is  specific  and  not  broad,  and  that  the  patent 
can  be  sustained,  if  at  all,  on  narrow  grounds.  "A  new  combination, 
with  a  new  mode  of  operation,  may  be  inventive,  even  if  all  the  parts 
thereof  are  old,  and  even  if  the  functions  of  the  combination  be  also 
old."  Walker  on  Patents,  §  37.  Where  a  new  organization  of  old 
elements  produces  a  new  mode  of  operation,  and  a  beneficial  result, 
there  may  be  a  patentable  invention,  whether  that  result  be  new  or 
old.  Id.  §  26;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co., 
118  Fed.  139,  55  C.  C.  A.  86.  "The  combination  of  old  devices  in 
a  new  article,  without  producing  any  new  mode  of  operation,  is  not 
invention."  Burt  v.  Evory,  133  U.  S.  349,  358,  10  Sup.  Ct.  394, 
397,  33  L.  Ed.  647;  Florsheim  v.  Schilling,  137  U.  S.  64,  78, 
11  Sup.  Ct.  20,  34  L.  Ed.  674.  Novelty  is  not  negatived  by  antiquity 
of  parts.  Walker,  §  66.  "In  case  of  a  claim  for  a  combination,  where 
all  the  elements  are  old,  and  where  the  invention  consists  entirely 
in  the  new  combination  of  old  elements  or  devices,  whereby  a  new 
and  useful  result  is  obtained,  such  combination  is  sufficiently  de- 
scribed if  all  the  elements  or  devices  of  which  it  is  composed  are 
all  named,  and  their  mode  of  operation  given,  and  the  new  and  use- 
ful result  to  be  obtained  pointed  out,  so  that  those  skilled  in  the  art 
and  the  public  may  know  the  extent  and  nature  of  the  claims,  and 
what  the  parts  are  which  co-operate  to  produce  the  described  new 
and  useful  result."    Bates  v.  Coe,  98  U.  S.  31,  25  L.  Ed.  68. 

Now  these  three  devices,  the  end-rings,  rope-damps,  and  hook- 
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bolt  (all  very  simple  in  themselves),  have  a  joint  operation.  The 
sling  may  be  lengthened  by  taking  up  the  rope  through  these  rings, 
and  further  lengthened  by  loosening  the  hook-bolts  at  3ie  ends  of  the 
spreaders  and  bringing  the  latter  nearer  together;  and  may  be 
shortened  by  reversing  the  operation.  It  is  plain  that  the  function 
of  these  rings  and  the  hook-bolts  is  to  make  the  whole  sling  longer  or 
shorter,  as  may  be  desired.  The  sling,  as  a  whole,  is  adjusted,  and 
its  operation  modified,  by  the  use  of  the  rings,  and  also  the  hook- 
bolts.  To  apply  the  language  of  Justice  Matthews,  in  Pickering  v. 
McCullough,  104  U.  S.  318,  26  L.  Ed.  749: 

"An  the  constituents  enter  Into  it,  so  that  each  qualifies  every  other.    ♦    ♦    • 
It  produces  a  result  due  to  the  joint  and  co-operating  action  of  all  the  v 
elements,  and  which  la  not  the  mere  adding  together  of  separate  contribu- 
tions." 

There  is  also  a  new  mode  of  operation,  and  a  more  beneficial  re- 
sult, though  perhaps  not  a  new  or  different  one.  Formerly  the  length 
of  the  sling  was  changed  by  knotting  the  ropes  at  different  places 
near  their  ends,  and  catching  the  knots  over  a  claw-shaped  hook  at 
the  proper  length ;  also  by  knocking  out.  the  wedges  at  the  ends  of 
the  spreaders  and  thus  adjusting  the  length  of  the  sling.  But  under 
the  patent  the  mode  of  operation  is  quite  different,  and  an  improved 
result,  if  not  a  new  one,  is  accomplished.  It  is  also  in  testimony  that 
these  improvements  made  this  type  of  hay-sling  a  commercial  suc- 
cess ;  and  this,  in  a  doubtful  case,  is  entitled  to  weight.  It  is  said  that 
this  claim  4  is  not  for  a  combination,  but  simply  for  the  specific  things 
mentioned  in  it.  But  I  think  it  comes  within  the  definition  of  Justice 
Clifford,  in  Bates  v.  Coe,  98  U.  S.  31,  25  L.  Ed.  68,  above  quoted 
as  a  claim  for  a  combination,  since  the  operation  and  result  of  the 
various  devices  are  fully  explained  in  the  specifications  and  draw- 
ings. See  2  Complt.'s  Rec,  70,  71.  Counsel  for  defendant  are  in 
error  in  saying  that  the  hook-bolt  is  not  shown  or  described  in  the 
patent.  Deft.'s  Brief,  p.  34.  It  is  shown  in  figure  7,  and  its  opera- 
tion clearly  described  on  page  70.  On  the  whole  I  think  the  hay- 
sling  patent,  444,546,  is  valid,  and  should  be  sustained. 

But  it  is  insisted  that  defendant's  sling  is  different,  and  does  not  in- 
fringe. Defendant  uses  a  hook-bolt  at  the  ends  of  the  spreaders,  slight- 
ly different  in  detail  from  that  of  the  patent,  but  having  exactly  the 
same  operation.  It  also  uses  a  different  clamp  or  casting  for  short- 
ening the  rope  at  B^.  Instead  of  a  casting  or  rope-clamp  with  three 
eyes  for  the  rope  to  pass  through,  it  uses  a  clamp  with  two  eyes,  one 
elongated  and  divided  in  the  middle  by  an  arm  loose  at  one  end, 
which  can  be  raised  when  it  is  desired  to  loosen  the  rope,  and  then 
laid  upon  the  clamp  when  the  rope  is  in  place.  Two  of  the  three 
holes  of  the  patent  clamp  are  made  by  means  of  such  movable  arm, 
and  making  a  different  mode  of  operation,  as  well  as  an  improved 
one.  Although  the  patent  is  subject  to  a  strict  construction,  in  view 
of  the  want  of  novelty  of  the  different  elements,  and  simply  the  final 
step  in  a  series  of  improvements,  yet  I  think  that  defendant's  sling  is 
its  equivalent,  and  that  infringement  exists. 
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The  Louden  Trip-Coupling  Patent,  No.  639,524, 

Claim  4,  of  the  hay-sling  patent  just  considered,  calls  for  any 
trip-coupling  device,  but  the  drawings  show  the  Smith  patent,  116,- 
231.  This  was  a  pin  dropped  between  two  jaws.  When  these  were 
opened  by  pulling  the  trip-cord,  fhe  pin  was  released  and  the  sling 
parted.  The  same  pin  and  socket  construction  was  improved  by  the 
Ricker  patent,  392,690,  in  which  a  spring-actuated  trip-plate  or  bolt 
was  arranged  over  the  pin  to  hold  it  in  the  socket,  and  a  guide  pro- 
vided for  the  trip-cord.  The  cord  was  fastened  to  a  lever,  and  when 
pulled  the  trip-bolt  was  drawn  back  and  the  pin  released.  The  Ricker 
device  was  loose-jointed.  It  was  movable  in  all  directions.  Hence 
it  readily  adjusted  itself  to  the  circular  shape  of  the  sling.  It  ap- 
pears from  complainant's  expert  testimony  that  this  movable  feature 
was  a  defect,  because  the  eyes  of  the  coupling  which  carried  the 
sling-ropes  were  so  placed  that  the  pull  on  the  ropes  tended  to  twist 
the  two  coupling  sections,  making  it  more  or  less  difficult  to  dis- 
engage the  coupling  mechanism.  It  also  appears  from  such  testi- 
mony that  the  earlier  couplings  did  not  effectually  guide  and  dis- 
pose of  the  sling-ropes  in  connection  with  the  trip-rope. 

The  patentee  added  three  improvements.  These  were  rigidity,  arc- 
form,  and  improved  rope-disposal.  For  the  pin  he  substituted  a  lip 
or  hook,  a  coupling-loop  to  catch  over  the  hook,  a  trip-plate  to  pro- 
ject over  the  loop,  and  a  keeper  to  hold  the  plate  in  position.  Thus 
he  imparted  rigidity  to  the  loose  mechanism  of  the  earlier  devices. 
Having  done  away  with  the  loose  construction,  which  adapted  it- 
self to  the  circular  form  of  the  sling,  he  restored  this  feature  by  carry- 
ing obliquely  into  the  coupling  the  eyes  made  to  attach  the  sling- 
ropes,  so  as  to  give  an  arched  form  to  the  coupling  and  dispose  of  the 
sling-ropes  in  the  plane  of  the  mechanism.  He  further  provided  an 
improved  disposition  of  the  ropes  by  carrying  the  trip-ropes  into  the 
coupling  longitudinally,  and  the  sling-ropes  transversely,  separating 
the  two  by  grooved  partitions.  Looking  at  the  prior  art,  we  find 
the  element  of  rigidity  supplied  by  the  Brown  patent,  No.  375,865, 
and  the  central  draft  of  the  trip-rope  by  the  Church  hay-sling 
patent,  No.  384,960.  Giving  the  arched  form  to  the  device  is  like 
bending  a  hoop  to  fit  a  barrel.  Keeping  the  ropes  from  interfering 
with  each  other  is  a  most  simple  and  usual  expedient.  Avoiding  strain 
on  the  mechanism  by  accommodating  its  shape  to  the  form  of  the 
sling  shows  improvement,  but  not  invention.  The  whole  device  is 
modified  pin  and  socket  construction,  with  more  rigidity,  less  friction, 
improved  disposal  of  ropes,  and  better  form;  but  all  these  features 
are  secured  by  the  use  of  old  elements,  acting  in  the  old  way.  Nor  is 
there  a  new  mode  of  operation,  as  the  Ricker  device  operates  in  the 
same  way.  It  is  true  there  is  a  new  or  different  result,  by  relieving 
strain,  secured  by  first  imparting  rigidity  and  then  relieving  it  by 
simple,  well-known  mechanical  expedients,  all  operating. in  their  ac- 
customed way.  I  think  the  device,  although  ingenious  and  practical, 
lacks  invention,  and  must  be  held  not  patentable. 
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The  Toney  Patent,  No.  393,941. 

This  is.  for  a  pulley  combined  with  an  adjustable  or  removable 
registering  head  having  a  knob  at  its  upper  end  adapted  to  lode  im- 
movably into  a  hay-carrier.  The  head  b^ing  detachable,  any  one  of 
20  different  ones  may  be  used,  so  formed  as  to  fit  all  carriers  in  use. 
The  device  consists  of  a  pulley,  having  its  side  or  cheek  pieces  ex- 
tended to  grasp  the  head,  which  is  pinned  or  bolted  to  them,  and 
easily  detached.  The  one  claim  of  this  patent  is  "The  main  frame 
made  in  one  casting  with  the  cheek-pieces,  a,  a,  and  bridge,  b,  in  com- 
bination with  the  pulley  .wheel,  B,  and  removable  block,  D,  formed 
with  a  knob,  g,  substantially  as  described."  "The  pin,  d,"  says  the 
inventor,  "may  be  driven  out  with  a  punch  and  reinserted  to  hold 
any  of  the  interchangeable  blocks."  The  knob  on  the  head  is  designed 
to  lock  into  the  hay-carrier  until  released  by  the  action  of  the  carrier 
and  stop-block.  He  asked  for  a  claim  for  a  "combination  with  the 
pulley  frame  of  the  removable  block,  D,  formed  with  a  knob,  G," 
but  this  was  rejected  on  the  prior  art.  In  the  Bower  patent,  No. 
330,290,  the  same  pulley  is  shown,  with  the  same  head  and  knob, 
but  the  head,  although  provided  with  a  screw  thread,  so  that  its  po- 
sition in  the  pulley  might  be  changed,  was  not  intended  to  be  de- 
tachable, or  designed  to  be  taken  out  for  the  insertion  of  other  heads. 
The  inventor  says  he  attaches  importance  to  the  adjustability  of  the 
head  for  the  reason  that  the  wear  upon  it  may  be  readily  compensated 
for,  and  the  relation  of  the  pulley  block  may  be  readily  adjusted  to 
suit  a  tripping  lever  also  shown.  Here  is  the  idea  of  a  movable  head, 
which  readily  suggested  a  detachable  one.  In  the  patent  office  the 
examiner  objected  to  the  broad  claim,  on  the  ground  thai  the  ad- 
justability of  the  shank  did  not  lend  patentable  novelty,  since  it  did 
not  add  to  or  modify  the  action  of  the  device ;  and  he  rejected  the  claim 
and  allowed  the  specific  claim  for  the  separate  elements  in  combina- 
tion, above  quoted.  The  notion  of  having  a  number  of  pulley  heads 
to  fit  different  carriers  is  also  contained  in  the  patent  to  J.  Farrell,  No. 
307,932,  where  six  different  forms  of  heads  are  shown.  But  neither 
Bower  nor  Farrell  grasped  the  idea  of  Toney  to  make  the  head  de- 
tachable, although  it  was  but  one  step  from  their  conceptions  to  his. 

The  question,  then,  is  whether  the  Toney  device  is  a  patentable 
novelty.  Its  result  and  mode  of  operation  are  identical  with  the  de- 
vices of  Bower  and  Farrell.  When  in  actual  use  the  operation  of  all 
three  is  the  same;  the  only  difference  being  that  of  movability  and 
substitution.  There  is  a  combination  of  two  old  elements,  the  pulley 
and  the  head,  attempted  to  be  combined  with  a  third,  that  of  interchange- 
ability;  but  the  operation  and  effect  of  the  combined  devices  is  pre- 
cisely the  same  whether  such  third  element  be  present  or  absent. 
In  the  jail  lock  cases  (Fond  du  Lac  County  v.  May,  137  U.  S.  395, 
11  Sup.  Ct.  98,  34  L.  Ed.  714;  May  v.  Juneau  County  [C.  C]  30  Fed. 
241 ;  Id.,  137  U.  S.  408,  11  Sup.  Ct.  102,  34  L.  Ed.  729)  the  patentee 
combined  old  devices  consisting  of  a  bar  moved  by  a  lever  to  simultane- 
ously lock  several  prison-cell  doors.  This  had  been  previously  done; 
but  his  improvement  consisted  in  lengthening  the  bar  by  carrying  it 
across  and  outside  of  a  corridor  at  the  side  of  the  row  of  cells,  so  that 
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the  jailer  could  operate  it  in  safety,  and  without  the  danger  of  at- 
tack by  the  prisoners.  This  idea  was  new,  and  had  a  beneficial 
effect.  The  patented  device  was  marketed  for  many  years,  and  uni- 
formly sustained  by  the  Circuit  Courts.  In  the  Fond  du  Lac  County 
Case  the  Supreme  Court  said: 

"As  the  mechanical  operation  and  effect  of  the  patented  deyices  are  the 
same  whether  there  be  a  grating  or  other  barrier  or  not,  there  Is  no  pat- 
entable combination  between  the  devices  and  the  grating." 

And  in  the  cigar-bunching  machine  case  (National  Progress  Bunch- 
ing Machine  Co.  v.  Williams  Co.  [C.  C]  44  Fed.  190,  12  L.  R  A. 
109)  the  court  say: 

"Where  the  mechanical  operation  and  effect  of  the  patented  devices  are 
the  same  whether  one  of  the  elements  of  the  claim  is  present  or  absent,  there 
can  be  no  patentable  combination  between  these  devices  and  that  element" 

That  is  the  case  here;  the  operation  and  eflfect  of  the  pulley  and 
head  are  precisely  the  same  whether  the  head  be  immovably  fas- 
tened to  the  pulley,  as  in  the  Farrell  device,  or  attached  with  a  mov- 
able bolt,  allowing  the  use  of  any  kind  of  a  head,  as  in  the  Toney 
pulley.  If  the  device  had  a  diflferent  operation  when  used  with  the 
different  kinds  of  heads,  there  might  be  a  valid  combination;  but,  in 
the  absence  of  this,  the  combination  seems  to  lack  patentability.  The 
combination  is  ingenious  and  useful,  and  seems  to  be  without  the 
range  of  mere  mechanical  skill;  but  under  the  authorities  cited  it 
cannot  be  sustained  as  a  valid,  patentable  combination. 

The  Louden  Self-Locking  Compressing  Pulleys  Patent,  No.  434,544. 

This  patent  covers  two  elevating  pulleys  with  hooks  at  their  lower 
ends,  adapted  to  receive  the  attaching  end-rings  of  a  hay-sling.  One 
of  the  elevating  pulleys,  called  the  receiving  pulley,  is  made  double, 
with  two  sheaves  placed  far  enough  apart  to  admit  the  entrance  of 
a  catch  or  head  on  the  other,  or  engaging  pulley.  This  receiving 
pulley  has  a  registering  head  adapted  to  be  locked  into  the  over-hang- 
ing carrier,  and  is  simply  a  developed  and  improved  Toney  pulley. 
The  engaging  pulley  has  a  single  sheave,  and  its  upper  portion  is  pro- 
vided with  a  head  or  hook  adapted  to  engage  a  pivoted  catch  or 
latch  in  the  receiving  pulley,  having  a  stop  arresting  its  downward 
movement. 

The  operation  of  the  device  is  as  follows :  The  rope  by  which  these 
compressing  pulleys  are  locked  together  and  then  raised  so  as  to 
enable  the  registering  head  to  lock  into  the  overhead  carrier,  runs  from 
the  draft  horse  or  other  source  of  power  to  a  pulley  on  one  side  of 
the  carrier.  It  is  then  carried  down  through  one  of  the  sheaves  or 
pulley  wheels  of  the  receiving  pulley,  thence  around  the  sheave  of 
the  engaging  pulley,  then  back  through  the  other  sheave  of  the  re- 
ceiving pulley,  and  upward  to  the  opposite  side  of  the  carrier,  where 
it  is  fastened.  The  end-rings  of  the  hay-sling  being  attached  to  the 
pulley  hooks,  power  is  applied,  the  ends  of  the  sling  approach  each 
other,  compressing  the  hay  into  a  bundle.  As  the  pulleys  come  to- 
gether by  the  tightening  of  the  rope  the  hooked-head  of  the  engaging 
pulley  is  guided  into  and  between  the  sheaves  of  the  receiving  pdley 
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by  means  of  a  plate  or  guide  attached  to  the  latter,  and  as  the  hooked- 
head  goes  in  it  catches  over  a  latch  and  locks,  where  it  remains  until 
the  load  is  released  by  operation  of  the  trip-coupling  of  the  hay-sling. 
The  latch  is  then  lifted  by  hand,  the  hook  released  from  the  catch, 
and  the  pulleys  separated  for  another  operation. 

The  hooks  on  the  lower  ends  of  the  pulleys  are  provided  with 
movable  quadrant-shaped  safety-stops,  so  that,  when  the  end-fings 
of  the  hay-sling  are  attached  to  the  hooks,  the  stops  fall  over  them, 
thus  holding  them  in  place.  These  stops  are  set  in  recesses  in  the 
shanks  of  the  pulley  frames,  so  as  to  automatically  close  the  hooks, 
and  are  provided  with  pins  or  keys  with  which  to  regulate  their 
movements. 

Ten  claims  of  this  patent  are  involved  in  suit.  The  elements  of  the 
alleged  patentable  combination  are:  The  elevating  pulleys;  the  pulley 
wheels  so  arranged  as  to  operate  the  pulleys  at  right  angles  to 
each  other,  thus  adjusting  the  bundle  of  hay  so  that  it  will  fall  at 
right  angles  to  the  carrier-track;  the  hook  on  the  frame  of  the  en- 
gaging pulley;  a  pivoted  catch  in  the  receiving  pulley  to  engage  the 
hook;  a  stop  under  the  pivoted  catch  to  limit  its  downward  move- 
ment; a  detachable  registering  head  on  the  top  of  the  frame  of  the 
receiving  pulley,  adapted  to  lock  into  the  carrier,  as  shown  in  the 
Toney  patent;  a  recess  or  opening  under  the  registering  head  to  allow 
the  hook  to  enter  and  engage  the  pivoted  catch;  a  guide  on  the 
frame  of  the  receiving  pulley  (which  may  be  set  at  various  angles), 
to  steer  the  hook  into  the  recess ;  flanges  on  the  upper  part  of  the  re- 
ceiving pulley  frame,  to  allow  the  ready  removal  of  the  registering 
head;  pins  or  points  on  the  registering  head  to  engage  with  such 
flanges,  in  order  to  keep  the  head  securely  in  place;  the  quadrant- 
shaped  stops  already  described,  in  combination  with  the  pulley  frames ; 
a  stop  on  the  frame  of  the  engaging  pulley,  to  limit  its  movement 
into  the  receiving  pulley;  guards  over  the  sheaves  of  the  receiving 
pulley,  to  protect  and  support  them,  extending  from  the  pulley  frame 
to  the  pulley  bearings. 

The  Prior  Art. 

All  of  those  devices  are  in  themselves  old.  The  use  of  the  two 
pulleys  is  shown  in  the  Van  Sickle  patent.  No.  82,570,  the  Smith 
patent,  96,161,  the  Patrick  patent,  226,457,  the  Chambord  patents, 
254,921  and  314,998;  and  particularly  in  the  Foote  patent,  317,109. 
The  right-angle  adjustment  of  the  pulleys  was  shown  by  Vandor- 
walker,  in  his  patent  No.  311,546,  and  by  Boyer,  in  patent  No.  377,- 
012.  The  locking  operation  of  the  hook,  pivoted  catch,  and  stop 
were  suggested  by  the  locking  mechanism  of  the  registering  head  in 
the  carrier,  and  also  by  the  Foote  device  already  mentioned,  and  re- 
ferred to  below.  The  Boyd  patent,  No.  300,687,  also  shows  a  pivoted 
catch.  The  registering  head  was  taken  from  the  Toney  patent,  al- 
ready held  not  to  be  a  patentable  combination.  The  recess,  guide, 
flanges,  points,  stop,  and  guards  are  merely  details  in  the  construc- 
tion of  the  pulleys,  which  would  readily  suggest  themselves  to  any 
skilled  workman.      And  the  quadrant-shaped  stops  are  suggested  by 
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the  ordinary  snap  hook,  by  the  Hayes  patent,  No.  79,347,  showing  a 
dasp-hook  attached  to  an  ordinary  iron  hook,  and  by  the  Foote  patent. 
No.  317,109,  showing  a  stop  designated  to  discharge  the  ring  of  the 
sling-rope  from  the  hook.  Does  the  combination  of  any  or  all  these 
elements  in  the  compressing  pulleys  covered  by  this  patent  show 
a  patentable  novelty?  Do  these  good  old  things  have  a  new  mode  of 
operation,  or  simply  perform  their  accustomed  functions?  And  do 
they  co-act  with  each  other;  each  taking  part  in  a  new  and  beneficial 
result? 

It  is  evident  that  the  registering  head,  the  hook  on  the  engaging  pul- 
ley, the  pivoted  catch,  and  stop  in  the  receiving  pulley,  the  quadrant- 
shaped  stops  on  both  pulleys,  and  the  stop  on  die  frame  of  the  en- 
gaging pulley  (to  adjust  its  entrance)  all  co-act  in  a  new  mode  of 
operation  to  produce  a  new  and  useful  result.  In  connection  with 
the  hay-sling  they  tie  up  the  bundle  of  hay,  securely  compress  it,  and 
lock  it  to  die  carrier.  The  registering  head  (detachable  or  other- 
wise) is  not  in  itself  patentable,  as  already  shown;  but  it  holds  the 
locked  pulleys  up  to  the  carrier  so  that  the  slackening  of  the  draft- 
rope  will  not  lower  the  load.  As  admitted  by  Mr.  Pond,  the  defend- 
ant's expert  (Deft's  Ev.  366),  the  registering  head  on  one  pulley  and 
the  interlocking  mechanism  between  tihe  two  pulleys  co-act  in  produc- 
ing a  structure  wherein  the  hay  is  compressed  and  supported  by  the 
carrier.  The  devices  which  secure  this  result  are  old,  but  in  a  new 
mode  of  operation  they  produce  utility.  The  pulleys  have  made  a 
commercial  success,  some  26,000  sets  of  them  having  been  sold. 

The  Foote  device,  No.  317,109,  is  claimed  as  an  anticipation.  It 
shows  compressing  pulleys  in  which  a  hook  on  one  locks  over  a  cross- 
bar in  the  other,  but  the  pulleys  are  held  up  to  the  carrier  by  a  grip 
on  the  draft  rope.  This  feature  renders  the  locking  mechanism  un- 
important, because  the  g^ip  will  hold  the  pulleys  together  without 
locking.  Mr.  Pond  so  testified,  as  well  as  Mr.  Louden.  Deft.'s  Ev. 
366.  C.  R.  329.  But  defendant  insists  that  the  Emerson  patent  of 
June  18,  1889,  No.  405,641,  completely  anticipated  the  Louden  pulley 
patent,  and  I  have  carefully  considered  the  evidence  relating  to  that 
device.  It  contains  the  important  features  of  the  Louden  patent,  being 
the  registering  head  and  mechanism  adapted  to  securely  lock  to- 
gether the  two  pulleys.  In  detail  the  two  patents  are  quite  different, 
but  both  secure  the  same  result  If  the  Emerson  device  is  part  of 
the  prior  art,  that  of  Mr.  Louden  could  only  be  sustained  in  its 
specific  form,  when  defendant's  pulleys  would  not  infringe,  as  they 
differ  in  many  specific  details.  A  thorough  reading  of  the  evidence, 
however,  has  convinced  me  that  the  Louden  pulleys  were  invented, 
disclosed  to  others,  and  embodied  in  a  working  structure,  prior  to 
January  26,  1899,  when  application  for  the  Emerson  patent  was  filed. 
Without  referring  to  the  evidence  in  detail,  it  is  enough  to  say  that 
on  August  23,  1888,  Mr.  Louden  wrote  a  letter  to  Cochrane  Bros., 
at  St.  Thomas,  Ontario,  describing  his  pulleys,  and  containing  a 
rough  sketch.  His  description  includes  the  hook,  recess,  catch,  and 
registering  head.  He  also  wrote  to  defendant  about  the  pulley* 
August  23,  1888.    A  practical  and  successful  test  of  their  operation 
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was  made  in  December,  1888.     This  evidence  is  corroborated  by  a 
number  of  Vvitnesses. 

On  the  whole,  I  am  satisfied,  notwithstanding  some  evasion  in  Mr. 
Louden's  cross-examination,  that  the  evidence  carries  his  invention 
back  of  the  date  of  Emerson's  application.  I  also  think  that  defend- 
ant's compressing  pulleys  infringe  the  patent  in  suit.  They  are  made 
under  the  Strickler  patent  of  August  2,  1901,  No.  671,245.  The  dif- 
ferences between  the  two  sets  of  pulleys  are  only  in  details.  The  en- 
gaging pulleys  of  each  set  will  lock  into  the  receiving  pulleys  of  the 
other  set.  The  registering  head,  pivoted  catch,  stops  of  all  kinds, 
recess,  right  angle  operation,  etc.,  are  all  present.  There  is  some 
improvement.  For  one  pivoted  catch  defendant  used  two,  held  in 
place  by  spiral  springs.  The  hook  of  the  Louden  engaging  pulley 
is  a  round  head  in  the  Janesville  pulley,  and  there  are  other  differ- 
ences. The  Strickler  device  is  a  good  example  of  a  patent  showing 
highly  specialized  claims,  in  which  the  old  elements  have,  in  the  main, 
their  accustomed  modes  of  operation.  I  think,  therefore,  that  this 
patent  is  valid,  and  infringed. 

The  Patents  in  Case  No.  73. 

The  Two  Louden   Patents   for  Track-Hangers.   Nos.   493,216    and 

526,839. 

These  are  two-part  devices  for  a  hay-carrier  track,  centrally  lo- 
cated above  the  track,  and  adapted  to  grip  the  head  or  bead  of  the 
track-rail,  and  carrying  suspending  loops  at  their  upper  ends  to 
engage  an  extraneous  suspending  device.  Counsel  for  defendant  call 
the  first  one  the  "sister-hook"  device,  and  say  it  is  nothing  more  nor 
less  than  an  ordinary  pair  of  sister-hooks  such  as  have  been  used 
for  generations,  adapted,  as  would  naturally  be  the  case  for  such 
use,  so  as  to  rigidly  grasp  the  upper  edge  of  the* ordinary  T-rail. 
Sister-hook  is  defined  in  the  Standard  Dictionary  as : 

"A  pair  of  hooks  bo  mounted  that  they  face  and  overlap  each  other;  match 
hooks." 

The  patent  adds  to  this  definition  by  describing  flanges  at  their 
lower  ends  adapted  to  fit  under  the  flanges  of  the  rail,  and  by  pro- 
viding for  securely  fastening  the  hooks  together  by  means  of  a 
threaded  bolt. 

One  purpose  of  this  invention  is  to  have  the  hooks  adjustable  to 
the  track,  so  that  they  can  be  readily  attached  at  any  desired  place. 
Another  is  to  make  the  hooks  so  light  and  thin  that  they  will  not 
interfere  with  the  passing  of  the  carrier  along  the  wide  horizontal 
flanges  of  the  rail. 

The  earlier  patent  of  Myers,  No.  440,602,  covers: 

"A  track-suspending  deyice  consisting  of  two  (partially)  severable  parts, 
having  means  at  Its  lower  end  to  embrace  the  edge  of  a  track-ri^ll,  and  at  its 
other  end  means  to  catch  over  an  extraneous  supporting  device,  its  said  parts 
arranged  side  by  side;  and  means  for  holding  the  two  parts  together." 

The  only  substantial  difference  between  this  and  the  Louden  de- 
vice is  that  the  two  parts  of  the  latter  are  entirely  separable,  and  the 
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means  for  holding  the  two  parts  together  is  changed  from  a  ring 
or  collar  to  a  bolt;  and  the  Porshey  patent.  No.  308,4t83,  is  for  a 
hanger  showing  entire  separation. 

The  alleged  patentable  novelty  of  this  device  consists  in  making 
an  adjustable  hanger,  attached  to  the  bead  of  a  T-rail,  so  formed  as  to 
readily  admit  the  passage  of  the  carrier-wheels.  All  these  elements 
appear  in  the  prior  art,  and  in  the  patent  each  performs  its  old  func- 
tion. There  is  improvement,  but  the  result  is  the  same.  This  patent 
is  without  novelty  or  invention,  and  should  be  held  void. 

The  Second  Track-Hanger  Patent. 

This  is  called  the  dished-suspension  or  side  set-over  device.  It 
consists  in  setting  to  one  side  the  head  of  the  bolt  in  the  earlier  track- 
hanger,  by  dishing  the  sister-hooks,  so  as  to  make  the  hanger  thinner, 
thereby  enabling  the  wheels  of  the  carrier  to  be  set  closer  to  each 
other.  Mr.  Louden,  in  his  testimony,  admits  that  the  earlier  patent 
shows  all  the  features  of  the  later  one  except  the  dished  or  set-over 
feature.  As  defendant's  counsel  say,  the  nut  is  countersunk  into  the 
track-hanger  so  to  equi-space  the  bolt.  Like  the  shears  in  ordinary 
use,  this  device  is  a  purely  mechanical  and  noninventive  structure. 
The  elements  of  this  device,  its  results,  and  the  mode  of  operation, 
are  all  old.  It  operates  precisely  like  the  first  hanger,  but  the  form 
is  improved  by  equi-spacing  the  bolt  This  device  also,  like  the  other, 
lacks  patentable  novelty. 

The  Burkholder   Stop-Block  Patent,   No.  490,738. 

This  covers  a  flattened  A-shaped  device  fastened  to  the  top  of  the 
carrier  rail  in  the  same  manner  as  the  track-hanger  devices.  It  co- 
operates with  a  carrier  having  a  rising  and  falling  latch,  which  en- 
gages and  locks  upon  the  stop-block.  The  A-shaped  device  is  other- 
wise described  as  a  double  inclined  lug,  operating  with  the  rising  and 
falling  latch  of  the  carrier.  The  object  of  the  invention  was  to  provide 
a  stop,  which,  like  the  track-hanger^  could  be  attached  to  the  track 
at  any  point,  without  drilling  holes  in  it,  and  whidi  would  not  inter- 
fere with  the  passage  of  the  carrier-wheels  thereon.  These  results 
were  secured  by  this  patent.  But  the  commercial  device  of  com- 
plainant, and  also  that  made  and  sold  by  defendant,  arc  in  form  en- 
tirely different  from  the  Burkholder  device.  In  the  latter  the  double 
inclined  lugs  are  under  the  track,  but  in  the  two  former  they  are  cen- 
trally located  over  the  track.  The  Burkholder  device  is  secured  to 
the  top  or  bead  of  the  track,  and  has  wings  extending  outside  of  the 
carrier-wheels  and  downward  to  a  point  below  the  track;  the  lug^ 
being  attached  to  the  lower  part  of  each  one  of  the  wings.  At  this 
point,  below  the  track,  the  rising  and  falling  latch  of  the  carrier  en- 
gages the  lugs,  locking  and  unlocking  as  desired.  These  wings  or 
arms  are  entirely  lacking  in  the  devices  of  complainant  and  defend- 
ant, which,  as  already  said,  operate  above  the  track.  The  inventor 
says  that  the  wings  constitute  one  of  the  most  important  parts  of 
his  invention.  The  mechanism  was  designed  to  operate  with  a  par- 
ticular form  of  carrier  described  by  the  patentee,  so  ootistructed  as  to 
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require  the  stop-block  to  be  located  under  the  track.     The  claim 
alleged  to  be  infringed  is:  % 

"The  combination  witb  an  inverted  T-shaped  track  and  a  hay-carrier 
stopping-deylce,  secured  to  and  over  the  vertical  portion  of  said  track,  and 
carrying  on  both  sides  the  double  inclined  lug,  g,  of  a  hay-carrier  having  a 
vertically  movable  catch-block,  F,  the  upper  ends  of  which  extend  above  the 
sides  of  said  carrier  and  have  lateral  projections  which  engage  with  said  in- 
clineSy  as  set  forth.** 

It  will  be  noticed  that  this  claim  does  not  mention  the  wings; 
but  they  are  referred  to  in  the  other  claims,  are  shown  in  all  the 
drawings,  and  alleged  by  the  patentee  to  be  one  of  the  most  important 
parts  of  his  invention.  The  question  is  whether  the  Louden  and 
Janesville  devices,  not  having  the  extending  wings,  are  made  in  sub- 
stantial accordance  with  this  claim,  in  view  of  the  construction  to 
be  placed  upon  it  supplied  by  the  history  of  the  patent.  Can  this 
broad  claim  be  fairly  applied  solely  to  structures  having  wings,  in 
view  of  the  inventor's  statement  as  to  the  importance  of  the  wings, 
and  the  fact  that  the  drawings  all  show  them;  and  thus  read  into  the 
claim,  in  connection  with  the  other  evidence,  just  as  if  it  had  claimed 
also  the  wings? 

The  express  terms  of  the  claim  do  not  limit  the  patent  to  any  par- 
ticular device,  but  it  is  insisted  it  was  so  intended;  that  the  patent 
is  a  contract  between  the  government  and  the  patentee,  governed  in  its 
construction  by  the  general  rules  for  the  interpretation  of  grants 
and  contracts;  and  that  the  court  should  put  itself  in  the  place  of 
the  parties  at  the  time  the  contract  was  made  and  read  its  terms 
in  the  light  of  the  facts  and  circumstances  which  then  surrounded 
them.  National  Hollow  Brake  Beam  Co.  v.  Brake  Beam  Co.,  106 
Fed.  693,  46  C.  C.  A.  544. 

In  support  of  this  argument  it  is  said  that  Burkholder  did  not 
contemplate  or  claim  a  stop-block  devoid  of  wings,  and  the  patent 
office  so  understood  his  position,  and  that  such  a  claim  entirely  ignores 
the  state  of  the  art.  It  is  further  made  to  appear  that,  after  the  filing 
of  the  Burkholder  application,  P.  A.  Myers  applied  for  a  similar  im- 
provement, for  use  with  a  carrier  having  its  lock  mechanism  above  the 
track,  and  so  he  made  his  stopping  device  to  operate  above  the  track. 
In  other  respects  his  invention  was  the  same  as  that  of  Burkholder. 
Myers  was  granted  a  patent.  He  having  filed  subsequent  to  Burk- 
holder, this  could  not  have  been  done  had  the  patent  officers  sus- 
pected interference,  under  the  rule  in  Ex  parte  Upon,  27  O.  G.  p.  99. 
If  th^  Burkholder  claim  reads  on  defendant's  device,  it  equally  reads 
on  the  Myers  device. 

The  essential  feature  of  the  Burkholder  invention  is  the  adjustably 
securing  of  the  stop-block  on  the  central  web  of  the  inverted  T-rail, 
without  mutilation  of  the  rail.  This  is  shown  by  Mr.  Louden's  testi- 
mony. But  the  prior  art  shows  other  devices  adjustably  attached 
to  the  central  web  of  a  rail.  This  is  true  of  the  Myers  patent,  No. 
307,725,  which  shows  a  stop-block  above  the  rail,  and  adjustably  at- 
tached to  its  central  web,  without  mutilation  of  the  rail.  It  is  true,  as 
suted  in  complainant's  brief,  that  the  stop-block  of  the  Myers  patent 
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is  attached  to  the  track-hanger  and  not  to  the  rail;  but  this  seems 
to  be  a  distinction  without  a  difference.  The  same  objection  may 
be  made  to  the  Burkholder  patent,  since  his  stop-block  is  attached  to 
the  wings  or  arms  of  the  device,  and  not  directly  to  the  track  itself. 
Both  devices  involve  the  same  idea,  which  is  the  adjustable  attach- 
ment of  a  stop-block  to  a  rail,  by  means  of  a  hanger  in  one  and  an 
arm  in  the  other;  neither  touching  the  track  itself.  It  is  also  true 
that  the  Burkholder  device  is  more  adjustable  than  that  of  Myers; 
his  being  necessarily  attached  to  the  trade-hangers,  making  its  position 
over  the  track  depend  on  the  immovable  position  of  the  hangers. 
But  the  same  conception  is  at  the  foundation  of  both  devices. 

There  are  also  a  number  of  other  prior  patents  showing  a  track- 
hanger  device  adjustably  attached  to  the  central  web  of  a  T-rail,  as 
stated  in  the  discussion  of  the  track-hanger  patents.  It  further  ap-  « 
pears  that  the  double  inclined  lugs  of  the  Burkholder  device  were 
contained  in  the  carrier  described  by  the  patentee,  as  adapted  to  ope- 
rate with  his  invention. 

We  have,  then,  in  the  prior  art  the  notion  of  a  stop  centrally  placed 
above  a  track  rail;  of  a  block  with  double  inclined  lugs;  and  of  ad- 
justing the  device  by  means  of  a  hanger  or  arm  to  the  central  web  of 
the  rail.  This  would  seem  to  show  no  invention  in  the  first  daim  of 
Burkholder,  under  the  construction  given  it  by  complainant,  as  a 
broad  daim  covering  any  stop  adjustably  secured  to  the  central  web 
of  the  track.  For  these  reasons  it  seems  that  the  claim  was  not  in- 
tended to  be  given  this  broad  construction,  and  in  view  of  the  fact 
that  the  ideas  so  embodied  are  old.  Thus  limited  the  daim  is  not  in- 
fringed by  defendant,  whose  device,  like  that  of  Mr.  Louden,  con- 
structed ostensibly  under  the  Burkholder  patent,  is  attached  upon  the 
track  itself,  without  the  use  of  wings  or  arms.  The  hay-sling  and 
self-locking  pulley  patents  are  sustained,  and  held  infringed.  All 
the  others  are  held  to  lack  invention,  except  the  Burkholder  patent^ 
which  is  not  infringed. 

The  Question  of  Multifariousness. 

In  view  of  the  result  in  suit  No.  73  it  is  not  necessary  to  consider 
this  question  in  that  suit.  In  suit  No.  72,  involving  the  hay-sling, 
trip-coupling,  registering-pulley  head  and  compressing  pulleys,  I 
think  those  devices  capable  of  joint  operation,  and  that  they  actually 
do  so  operate.  The  hay  is  held  by  the  sling,  compressed  by  the  lock- 
ing pulleys,  raised  by  the  ropes  passing  through  the  carrier  and  pulleys, 
sustained  by  the  registering  head  locked  to  the  carrier,  by  the  lock 
mechanism  of  the  pulleys,  Uie  sling  and  the  locked  trip-coupling,  and 
finally  released  by  the  tripping  device  of  the  last — ^all  to  the  end  that  the 
hay  may  be  stored.  All  the  parts  mentioned  work  together,  at  the 
same  time,  as  portions  of  one  machine,  to  sustain,  carry,  and  deposit 
the  load.  The  apparatus  would  be  impaired  if  any  one  of  the  patented 
devices  were  lacking. 

Let  the  usual  decree  be  entered  dismissing  the  bill  in  No.  72,  as  to  the 
trip-coupling  and  registering-pulley  patents,  sustaining  the  bill  as  to 
the  hay-sling  and  compressing-pulley  patents,  and  securing  the  relief 
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prayed  as  to  them.  In  case  No.  73,  let  the  bill  be  dismissed,  with  costs. 
As  to  costs  in  case  No.  72,  inasmuch  as  the  two  patents  sustained  in- 
clude both  of  the  devices  held  not  patentable,  I  think  the  decree  should 
include  costs,  and  that  defendant  is  also  entitled  to  costs  as  to  the 
Toney  patent  and  the  Louden  trip-coupling  patent  An  equitable 
division  of  the  costs  should  be  made  when  the  decree  is  settled. 


BENJAMIN  ELECTRIC  MFC.  CO.  y.  DALE  CO.  et  aL 

(Circuit  Court,  &  D.  New  York.    October  81,  1905.) 

No.  8,742. 

Patents — iNFBmoEMEiTT — Cluster  Lights. 

The  Benjamin  patents,  Nos.  721,774  and  721,777,  granted  on  a  division- 
al application  and  both  relating  to  a  cluster  of  electric  lights,  in  which 
the  electricity  is  conveyed  to  the  lamps  through  plates.  Instead  of  by  a 
separate  wire  to  each,  disclose  su£Dcient  mechanical  improvement  over 
prior  structures  to  constitute  patentable  invention,  although  not  novel  in 
their  electrical  features.  As  so  construed,  held  not  infringed  by  a  struc- 
ture mechanically,  but  not  electrically,  different  from  those  of  the  patents. 

In  Equity.     On  final  hearing. 

Seward  Davis  and  Jones  &  Addington  (W.  Clyde  Jones,  Keene  H. 
Addington,  and  Robert  Lewis  Ames,  of  counsel),  for  complainant 
William  M.  Stockbridge,  for  defendants. 

HOLT,  District  Judge.  This  suit  is  brought  to  restrain  the  alleged 
infringement  of  two  patents,  Nos.  721,774  and  721,777,  issued  to 
Reuben  B.  Benjamin,  and  by  him  assigned  to  the  complainant.  The  in- 
vention relates  to  an  improvement  in  the  arrangement  of  a  cluster  of 
electric  lights.  It  provides,  in  substance,  for  a  cluster  of  electric  lights 
so  arranged  that,  instead  of  separate  wires  connecting  each  lamp  in 
the  cluster,  there  are  two  leading-in  wires,  each  connecting  with  two 
metallic  plates  insulated  from  each  other,  and  so  arranged  that  the 
electricity  is  conveyed  to  and  from  each  of  the  lamps  through  the  plates. 
An  interference  was  declared  between  Benjamin's  original  application 
and  an  application  for  a  patent  for  a  similar  invention  by  Nelson  Weeks, 
and  decided  in  favor  of  Benjamin.  Benjamin  thereupon  added  new 
claims  to  his  application.  A  second  interference  with  Weeks  was  declar- 
ed, which  again  resulted  in  favor  of  Benjamin.  Thereupon  he  added 
still  further  claims  to  his  application,  and  a  third  interference  was  de- 
clared, which  was  again  decided  in  favor  of  Benjamin.  Benjamin's 
original  application,  in  the  course  of  these  proceedings,  had  been  divided 
and  made  into  four  applications,  and  after  the  decision  on  the  third  in- 
terference four  patents  were  issued  to  Benjamin.  The  result  of  this  re- 
peated addition  of  claims  to  the  pending  applications  is  that  the  patent 
No.  721,774  now  contains  46  claims,  and  the  patent  No.  721,777  con- 
tains 17  claims,  making  63  in  all.  Many  of  these  claims  are  substantial- 
ly identical,  and  the  excessive  number  of  distinct  claims  inserted  in  the 
patent,  most  of  which  are  expressed  in  substantially  indistinguishable 
terms,  serves  no  useful  purpose,  and  simply  makes  burdensome  the  in- 
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vestigation  of  the  claims.  The  complainant's  counsel  has  stipulated  to 
rely  on  only  17  claims  of  the  first  patent, /and  9  claims  of  the  second 
patent,  making  26  claims  in  all  relied  upon.  This  number  might  have 
been  further  restricted  without  sacrificing  any  real  rights  of  the  com- 
plainant. 

The  complainant's  claim  is  that  the  two  patents  relied  on  are  capable 
of  conjoint  use,  and  that  the  defendant's  structure  infringes  features 
of  both  patents.  But  it  seems  to  me,  in  the  first  place,  that  it  is  very 
doubtful  whether  the  second  patent  is  not  to  be  regarded  as  invalid 
because  anticipated  by  the  first  patent.  I  can  see  no  essential  distinc- 
tion between  it  and  the  first  patent.  Benjamin's  original  application 
included  both  forms  of  construction,  and  it  is  said  that  the  Patent  Of- 
fice required  that  the  application  be  divided.  It  was  divided,  into  dis- 
tinct applications,  and  both  patents  were  issued  at  the  same  time.  As 
I  understand  the  rule,  the  patent  numbered  first  takes  precedence  of 
the  other.  I  cannot  see  anything  in  the  claims  of  the  second  patent 
which  is  not  substantially  anticipated  by  the  claims  of  the  first  patent, 
except  the  claim  for  a  simple  bushing  in  which  the  lamp  is  screwed. 
There  was  certainly  nothing  novel  about  that. 

Assuming,  however,  that  both  patents  can  be  regarded  as  of  equal 
validity,  the  first  question  which  arises  is  whether  they  show  patentable 
invention,  in  view  of  the  prior  state  of  the  art.  Upon  a  careful  con- 
sideration of  the  evidence,  I  am  not  able  to  see  that  they  involve  any 
electrical  invention.  The  electrical  arrangement  for  a  wireless  cluster 
of  electric  lamps  shown  in  the  Benjamin  patents  seems  to  me  to  have 
been  substantially  shown  in  the  prior  English  patent  to  Brougham  and 
in  the  Weeks  patent,  No.  601,106.  Both  these  patents,  however,  were 
not  well  adapted  to  actual  commercial  use.  The  two  Benjamin  patents 
ih  suit,  while  using  substantially  the  same  electrical  arrangement,  had 
mechanical  improvements  which  at  once  made  a  cluster  light  construct- 
ed in  accordance  with  those  patents  commercially  successful.  The  ar- 
rangement of  the  contact  plate  with  oblique  side  walls  provided  a  strong 
and  secure  mechanical  support  for  the  lamps,  and  the  most  effective  ar- 
rangement of  the  lamps  in  a  cluster.  The  substitution  of  a  metallic 
hemispherical  casing  having  an  opening  opposite  each  lamp  receiver, 
and  the  introduction  of  the  necessary  insulating  material  in  bushings 
passing  through  the  openings,  upon  which  the  threaded  shells  were  screw- 
ed, permitted  the  external  structure  to  be  made  of  metal,  instead  of 
porcelain  as  in  the  Weeks  patent.  It  was  commercially  essential,  to  pre- 
vent the  danger  of  fire  and  injury  or  annoyance  to  persons,  to  have  the 
exterior  part  of  the  structure  insulated.  This  was  accomplished  in  the 
Weeks  patent  by  making  the  exterior  of  porcelain,  an  insulating  mate- 
rial. But  porcelain  is  a  substance  so  brittle  and  easily  broken,  and  so 
difficult  to  easily  mold  into  different  forms,  that  it  is  obvious  that  an 
external  metallic  casing,  if  it  could  be  safely  insulated,  vvould  be  far 
superior  commercially.  It  can  be  made  much  cheaper;  it  is  less  liable  to 
break  or  become  disarranged ;  it  is  capable  of  great  variety  of  form  and 
ornamentation  and  in  the  kind  of  metal  employed.  The  clusters  manu- 
factured under  the  Benjamin  patent  immediately  entered  into  extensive 
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commercial  use.  I  think  that  there  is  sufficient  mechanical  invention 
shown  in  the  Benjamin  patents  to  make  the  patents  valid. 

Upon  the  question  whether  the  clusters  manufactured  by  the  defend- 
ants under  the  patent  issued  to  Dale  infringed  the  complainant's  pat- 
ents, I  have  felt  much  doubt.  The  Dale  patent  certainly  does  not  dif- 
fer greatly  from  the  Benjamin  patents,  and  particularly  patent  No.  721,- 
777,  commonly  spoken  of  as  the  second  patent  in  suit.  The  essential 
distinction  between  them  is  that  in  the  Dale  patent  the  two  contact 
plates  and  the  insulating  base  between  them,  instead  of  being  fastened 
to  the  upper  part  of  the  lamp,  and  being  a  support  for  the  lower  hemi- 
spherical casing,  is  placed  within  the  lower  hemispherical  casing,  and  is 
supported  by  it.  In  the  Dale  patent  the  lower  hemispherical  casing 
is  also  made  easily  detachable  by  a  bayonet  joint,  instead  of  being  per- 
manently secured  to  the  upper  part  of  the  lamp,  and  the  insulating  ring, 
a,  in  the  second  patent  in  suit  is  dispensed  with.  In  the  Benjamin  pat- 
ents, there  is  a  provision  for  a  removable  cap  at  the  bottom  of  the  hemi- 
spherical casing,  through  which  to  obtain  access  to  the  interior  for 
the  purpose  of  connecting  the  wires  to  the  binding  posts.  The  defend- 
ants' structure  by  which  the  entire  hemispherical  covering  is  removed, 
and  the  essential  electrical  device  in  the  structure  is  removed  with  it, 
is  much  more  easily  put  in  position,  and  the  wires  properly  connected ; 
and,  in  case  any  repairs  are  necessary,  is  more  easily  taken  down  and 
put  in  order  than  the  Benjamin  structure,  which  has  to  be  placed  in 
position,  and  then  the  wires  attached  through  the  small  opening  in  the 
bottom  by  workmen  standing  under  it.  The  Benjamin  patent  contains 
several  claims  for  a  removable  cover ;  but  I  think  that  the  term  "a  re- 
movable cover,"  in  the  Benjamin  patent,  refers  to  a  cap  additional  to 
the  external  casing,  as  illustrated  in  the  drawings  and  specifications.  If 
the  only  change  made  in  the  Dale  patent  had  been  to  make  the  hemi- 
spherical casing  in  the  Benjamin  patents  easily  removable,  I  hardly  think 
that  would  involve  invention.  But  I  think  the  arrangement  in  the  Dale 
patent,  by  which  the  contact  plates  and  the  insulating  base  are  placed  in 
and  supported  by  the  hemispherical  casing,  and  the  insulating  ring,  a, 
shown  in  the  second  Benjamin  patent,  is  omitted,  shows  a  structure  re- 
sulting in  sufficient  mechanical  superiority  to  or  difference  from  the 
Benjamin  patents  to  show  independent  invention  over  the  prior  art  open 
to  the  use  of  each.  This  was  the  view  of  the  Patent  Office.  The  orig- 
inal claims  in  the  Dale  patent  were  12  in  number.  All  of  them  were  re- 
jected, 11  on  the  ground  that  the  Benjamin  patents  anticipated  them. 
The  application  was  then  amended  by  striking  out  the  claims  as  original- 
ly drawn,  and  substituting  others  which  based  the  invention  substantial- 
ly on  the  combination  of  a  removable  cap  and  a  block  of  insulating 
material  between  two  contact  plates,  the  block  and  contact  plates  being 
supported  wholly  by  the  cap. 

Quite  elaborate  arguments  were  made  by  the  respective  counsel  upon 
the  question  as  to  what  is  the  insulating  base  of  the  second  Benjamin 
patent ;  the  defendants  claiming  that  the  ring,  a,  is  the  .insulating  base, 
within  the  meaning  of  that  term  as  used  in  the  Benjamin  patent,  and 
that,  as  the  defendants'  structure  contains  no  such  ring,  it  did  not  in- 
fringe.   The  ring,  a,  in  the  Benjamin  second  patent  is,  in  a  certain 


Digitized  by 


Google 


M2  141  rSDBRAIi  BBPOBTBB. 

sense,  an  insulating  base.  In  Benjamin^s  first  patent,  the  block  of  insji- 
lating  material  extending  across  the  entire  top  of  the  cluster  is  obvious- 
ly the  insulating  base,  and  in  his  second  patent,  he  has  practically  taken 
out  the  center  of  this  block,  leaving  the  exterior  ring  in  its  original  sit- 
uation, and  placed  the  center  of  the  block  lower  down.  But  the  true 
and  essential  insulating  basis  of  the  electrical  structure  in  the  seoxid 
Benjamin  patent,  as  in  all  the  wireless  clusters,  is  not  the  ring,  a,  but 
is  the  body  of  insulating  material  between  the  two  contact  plates ;  and, 
in  that  sense,  in  my  opinion,  the  insulating  base  of  the  defendants'  pat- 
ent is  substantially  the  same  as  the  insulating  base  of  both  the  Benjamin 
patents.  In  short,  I  cannot  see  any  substantial  and  essential  electrical 
distinction  between  the  Dale  patent  and  the  two  Benjamin  patents ;  but, 
as  I  have  already  stated,  I  can  see  no  substantial  electrical  distinction 
between  these  patents  and  the  prior  English  patent  to  Brougham  and  the 
Weeks  patent.  Dale,  when  he  applied  for  his  patent,  had  the  same 
right  as  Benjamin  had  to  use  the  electrical  devices  shown  in  the  Brough- 
am patent  and  the  Weeks  patent.  The  fact  that  the  complainant  has 
since  purchased  the  Weeks  patent  does  not  aflFect  the  question.  The 
bill  contains  no  allegation  of  a  right  to  recover  on  the  Weeks  patent 
Benjamin  produced  by  mechanical  invention  a  wireless  cluster  of  elec- 
tric lights  commercially  superior  to  anything  which  had  preceded  it 
Dale  b&d  the  right  to  do  the  same  thing,  provided  he  did  not  infringe 
the  Benjamin  patents.  While  I  think  it  a  close  question,  my  conclusion 
is  that  Dale's  patent  involved  sufficient  mechanical  invention  distinct 
from  the  Benjamin  patents  to  make  it  valid.  Upon  the  whole,  I  think 
that  the  defense  of  the  invalidity  of  the  complainant's  patent  is  not 
sustained,  but  that  the  defense  of  noninfringement  is  sustained. 
My  conclusion  is  that  the  bill  should  be  dismissed,  with  costs. 


MBLLOR  y.  CARROLL  et  al. 

(Olrcoit  Court,  D.  Maasachtisetts.    December  22,  1906.) 

No.  2,100. 

1.  Patents— Surr  fob  iNFBiifOEiCENT— Puvrrr  of  Hbtoppsl  wrra  Assighob. 

If  the  assignor  of  a  patent  who  is  estopped  to  deny  Its  yaUdlty,  enters 
into  business  with  others,  and  all,  availing  themselves  of  his  knowledge  of 
the  patented  process  or  machine,  enter  upon  a  manufacture  infringing  the 
patent,  all  are  bound  by  his  estoppel  when  sued  fbr  Infringement;  and, 
when  Individuals  so  estopped  form  a  corporation  to  carry  on  the  In- 
fringing manufacture,  the  corporation  is  also  deemed  in  privity  of  estoppel 
with  them,  even  though  it  has  some  stockholder  who  is  more  or  less  igno- 
rant of  the  history  of  the  patent  and  of  the  transactions  which  led  to  the 
incorporation. 

[Ed.  Note.— For  cases  in  point,  see  vol.  88,  Cent  Dig.  Patents,  |  18i.] 

2.  SaHS— iNFBIIfOBMKRT. 

The  Carroll  patent  No.  475,829,  for  a  nonmetallic  bearing,  held  infringed 
on  motion  for  a  preliminary  injunction  in  a  suit  by  the  assignee  against 
the  patentee  and  others. 
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In  Equity.  Suit  for  infringement  of  letters  patent  No.  475,929, 
for  a  nonmetallic  bearing,  granted  to  William  T.  Carroll  May  31,  1892. 
On  motion  for  preliminary  injunction. 

Howson  &  Howson  and  Roberts  &  Mitchell,  for  complainant 
George  N.  Goddard,  for  defendants. 

LOWELL,  Circuit  Judge.  This  is  a  bill  in  equity  to  restrain  the 
infringement  of  letters  patent  No.  475,929,  issued  to  Carroll,  one  of 
the  defendants.  The  case  is  before  the  court  on  motion  for  a  pre- 
liminary injunction. 

The  complainant  is  the  assignee  of  Carroll,  and  Carroll  is  therefore 
estopped  to  deny  the  validity  of  the  patent.  The  complainant  alleges 
that  the  other  defendants  are  so  engaged  with  Carroll  in  the  infrin- 
ging manufacture  that  they  are  included  in  his  estoppel.  The  defend- 
ants Pharaoh  and  C.  E.  Forbes  "were  associated"  with  Carroll.  As 
the  result  of  this  association,  Carroll  and  Pharaoh,  with  L  B.  Forbes, 
organized  the  defendant  corporation,  of  which  they  were  sole  stock- 
holders and  sole  directors;  Carroll  being  president.  The  defendant 
Charles  E.  Forbes  succeeded  L  B.  Forbes  as  stockholder  and  director. 
The  directors  voted  that  the  corporation  buy  of  Carroll,  Pharaoh,  and 
C.  E.  Forbes  (i.  e.,  of  themselves)  the  inventions  and  appliances,  good- 
will and  trade-marks,  secret  process  and  recipe,  correspondence,  mer- 
chandise, machinery,  tools,  working  process,  etc.,  which  were  con- 
cerned and  concerned  only  with  the  alleged  infringing  manufacture. 
For  this  conveyance  the  three  directors  were  paid  by  the  issue  of 
stock,  and  by  an  additional  payment  to  Carroll  in  cash.  Of  this  cor- 
poration Carroll  has  been  president,  and  is  now  director. 

It  is  not  easy  to  state  precisely  the  rule  by  which  is  tested  the  es- 
toppel of  those,  not  themselves  assignors,  who  are  associated  with  the 
assignor  of  a  patent  in  a  manufacture  alleged  to  infringe.  The  as- 
signor is  estopped  to  deny  the  validity  of  the  patent  by  reason  of  his 
grant,  but  this  reason  does  not  apply  to  those  who  have  become  as- 
sociated with  him  in  business  since  the  grant.  If  they  had  no  con- 
nection with  him,  they  could  not  be  prevented  from  showing  that  the 
patent  is  invalid,  in  a  suit  for  their  alleged  infringement  of  it,  and 
this  would  be  equally  true,  whether  they  knew  of  the  assignment  or 
were  ignorant  of  it.  Upon  what  principle  can  A.  be  restrained  from 
making  an  article  because  B.  has  estopped  himself  to  contest  that  it  is 
patented?  If  A.  is  merely  an  employe  of  B.,  he  may  be  restrained 
as  such  employe.  But  the  cases  extend  the  privity  of  estoppel  be- 
yond the  case  of  an  employe.  Continental  Wire  Fence  Co.  v.  Pender- 
gast  (C.  C.)  126  Fed.  381;  Daniel  v.  Miller  (C.  C.)  81  Fed.  1000; 
Time  Telegraph  Co.  v.  Himmer  (C.  C.)  19  Fed.  322;  Woodward  v. 
Boston  Lasting  Machine  Co.,  60  Fed.  283,  8  C.  C.  A.  622;  Marvel 
Co.  V.  Pearl  (C.  C.)  114  Fed.  946;  National  Conduit  Co.  v.  Connec- 
ticut Pipe  Co.  (C.  C.)  73  Fed.  491. 

Mere  co-operation  in  the  alleged  infringement  with  the  estopped 
assignor  may  not,  as  suggested  in  Continental  Co.  v.  Pendergast  (C. 
C.)  126  Fed.  381,  384,  be  enough  to  create  the  estoppel.  If  the  es- 
topped assignor  enters  into  business  with  others,  who  derive  from 
141 F.— 63 
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him  their  knowledge  of  the  patented  process  or  machine,  and,  avail- 
ing themselves  of  his  knowledge  and  assistance,  enter  with  him  upon 
a  manufacture  infringing  the  patent  which  he  has  assigned,  they  are 
bound  by  his  estoppel.  By  the  application  of  this  test  the  defendants 
Pharaoh  and  Forbes  are  here  bound  by  the  estoppel  of  Carroll.  When 
individuals  thus  estopped  establish  a  corporation  to  carry  on  a  busi- 
ness which  they  would  be  restrained  from  carrying  on  as  individuals, 
then  the  corporation,  also,  is  deemed  in  privity  of  estoppel  with  them, 
even  though  it  contain  some  stockholder  more  or  less  ignorant  of 
the  history  of  the  patent  and  of  the  transactions  leading  up  to  the 
incorporation.  From  these  considerations  it  follows  that  all  the  de- 
fendants are  here  estopped  to  deny  the  validity  of  the  patent  here  in 
suit.  Were  this  not  true,  then  any  estopped  assignor  could  escape 
the  effect  of  his  estoppel  by  incorporating  himself,  and  securing  for 
his  corporation  a  single  bona  fide  stockholder  for  value. 

That  the  defendants  infringed  the  patent,  if  it  is  valid,  is  plain. 
Their  advertisements  practically  admit  this,  and  the  analyses  of  the 
complainant's  experts  establish  it.  Under  the  circumstances  the  de- 
fense of  laches  is  not  applicable.     Interlocutory  injunction  to  issue. 


GENERAL  ELECTRIC  CO.  v.  GARRETT  COAL  CO. 

(Circuit  Court,  W.  D.  Pennsylvania.    November  6,  1905.) 

No.  35. 

Patents — Infringement — Regulator  for  Electrical  Driven  Machinery. 
The  Knight  and  Potter  patents,  Nos.  587,441  and  .587,442,  one  for  a 
method  of  regulating  electrically. driven  machinery,  and  the  other  for  an 
apparatus  for  applying  such  method,  are  not  infringed  by  an  apparatus 
In  which  a  dead  resistance  Is  continuously  used  in  changing  the  connection 
between  the  two  motors  used  from  series  to  multiple,  whereas  in  the  meth- 
od and  apparatus  of  the  patents  it  is  entirely  cut  out  at  one  stage  of  the 
transition. 

In  Equity.     On  final  hearing. 

Betts,  Betts,  Sheffield  &  Betts,  for  complainant. 
Glenn  S.  Noble,  for  respondent. 

BUFFINGTON,  District  Judge.  This  is  a  bill  in  equity  brought 
by  the  General  Electric  Company  against  the  Garrett  Coal  Company, 
charging  infringement  of  claims  1  and  2  of  patent  No.  587,441,  granted 
to  its  assignors,  Walter  H.  Knight  and  William  B.  Potter,  on  August 
3,  1897,  for  a  regulating  apparatus  for  electrically  driven  mechanism, 
and  of  claims  3,  1  and  9  of  patent  No.  587,442,  granted  to  its  said  assign- 
ors the  same  day,  for  a  method  of  regulating  electrically  driven  ma- 
chinery. Without  entering  into  a  statement  of  the  art  and  the  technical 
terms  herein  employed,  we  content  ourselves  with  noting  the  conclusions 
we  draw  from  a  study  of  the  case.  In  traction  practice,  wherein  in- 
fringement is  here  alleged,  it  was  fully  recognized  prior  to  these  patents 
that  a  trolley  car  could  best  be  operated  by  the  use  of  two  motors  con- 


Digitized  by 


Google 


GENERAL  ELECTRIC  CO.  Y.  GARRETT  COAL  CO. 


995 


nected  in  series  for  slow,  and  in  multiple  for  high,  speeds.  If  a  single 
motor  was  used,  there. was  no  way  to  control  its  power  and  speed  ex- 
cept by  putting  more  or  less  dead  resistance  in  series  with  it  to  regulate 
the  current  to  which  it  was  subjected.  But  the  use  of  such  resistance  is 
highly  objectionable,  for,  as  stated  by  complainant's  expert: 

"Under  such  circumstances  the  counter  electro-motor  force  of  the  motor 
at  slow  speedy  would  be  small,  while  the  dead  resistance  would  be  large,  and 
the  impressed  electro-motive  force  of  the  trolley  wire  would  be  wastefully 
consumed  in  bearing  the  dead  resistance,  and  only  to  a  small  degree  consumed 
usefully  in  overcoming  the  counter  electro-motive  force." 

The  practice,  therefore,  is  to  use  two  motors  and  supplement  them 
by  a  minimum  of  dead  resistance,  and,  by  series  or  multiple  connections, 
secure  two  extremes  of  speed  under  economic  conditions.  But  the  dif- 
ficulty of  changing  from  series  to  multiple  relation  with  a  second  motor, 
or  vice  versa,  lies  in  the  electric  arc  produced  by  breaking  the  circuit,  or 
in  the  sudden  rush  of  heavy  current  incident  to  the  connecting  of  a  slow 
moving  motor,  with  its  slight  counter  electro-motive  force,  to  a  trolley 
wire  with  its  g^eat  impressed  electro-motive  force.  To  meet  these  dif- 
ficulties the  patents  in  suit — one  a  method,  the  other  an  apparatus  for 
applying  such  method — were  addressed.  Their  manner  of  doing  so  is 
shown  in  the  figures  and  specifications  of  the  patents : 


/    / 


"Referring  to  the  drawings  which  accompany  this  specification,  figures  1  to  9 
show  in-  diagram  the  several  combinations  of  circuits  which  are  produced  in 
succession  in  the  practice  of  our  method  according  to  the  manner  we  have 
found  best  suited  for  use  In  connection  with  the  service  for  which  it  is  par- 
ticularly adapted,  to  wit,  the  control  of  railway  cars  operated  by  two  electric 
motors.  ♦  ♦  ♦  Referring  to  the  diagrams  in  figures  1  to  9,  it  will  be  observed  that 
in  figure  1,  which  represents  the  first  condition  of  motor  circuits  established 
by  the  switch,  the  two  motors  are  out  of  action,  and  there  are  two  breaks  in 
the  circuit — one  between  the  trolley,  T,  and  resistance,  R;  and  the  other  be- 
tween the  armature,  Aa,  of  the  motor.  A,  and  the  field  magnet,  Bf,  of  the  motor, 
B.  The  first  step  in  the  series  is  to  close  the  latter  of  these  two  breaks,  when 
the  two  motors  will  be  in  series,  as  shown  in  figure  2,  but  still  disconnected 
I'rom  the  trolley.    The  second  step  Is  to  close  the  remaining  break,  when  the 
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condition  will  be  aa  shown  in  figure  a  This  condition  is  the  first  one  in  which 
a  complete  circait  is  made,  and  It  gives  the  lowest  mte  of  speed;  the  two 
motors  being  in  series  with  each  other  and  with  a  resistance.  Tlie  third  st^ 
is  to  short  circuit  the  resistance,  when  the  condition  shown  in  figure  4  is  pro- 
duced«  giving  a  higher  rate  of  speed,  although  it  is  to  l>e  understood  it  is  also  of 
importance  that  the  resistance  be  adapted  to  prevent  the  sudden  influx  of  an 
undue  volume  of  current  at  the  moment  the  circuit  is  completed.  The  fourth 
step  introduces  the  resistance  once  more,  as  shown  in  figure  5,. and  the  fifth 
completes  a  shunt-circuit  around  one  of  the  motors,  to  wit,  motor,  D,  as  ap- 
pears In  figure  6.  With  these  two  steps  the  process  of  gradually  changing  the 
motors  from  series  to  multiple  begins.  The  shunting  of  one  motor  is  a  prep- 
aration for  its  entire  removal  from  the  series  connection,  and  it  acts  at  tiie 
same  time  to  connect  the  unshunted  motor  directly  to  the  main  line  circuit 
which  is  the  connection  it  has  when  in  multiple ;  but  the  effect  of  this  change 
is  modified  by  the  relntroduction  of  the  resistance,  which  prevents  an  undue 
degree  of  acceleration  in  speed,  and  protects  the  unshunted  motor  from  injury 
by  an  undue  volume  of  current  The  sixth  step,  continuing  the  series  multiple 
change,  produces  the  condition  indicated  in  figure  7,  in  which  the  circuit  of  the 
shunted  motor  is  severed,  so  that  no  current  passes  therein,  while  at  the 
seventh  step  this  motor  is  connected  in  multiple  with  its  mate,  which,  it  will 
be  observed,  has  continued  its  active  operation;  the  resistance  at  the  same 
time  t>eing  short-circuited.  This  completes  the  change  of  motor  connections, 
and  the  two  motors  which  were  formerly  in  series  without  resistance  are  now 
in  multiple  without  resistance,  as  the  reslstnnce  has  performed  its  designed 
function  of  assisting  in  the  changing-over  process,  which  by  its  aid  has  been 
accomplished  gradually  and  safely.  The  eighth  and  last  step  is  one  which 
we  have  provided  for  giving  an  extra  rate  of  speed  to  the  motors  in  multiple, 
and  this  is  accomplished  by  shunting  the  field  magnets  of  the  t>vo  motors 
through  a  suitable  resistance,  as  is  Indicated  in  figure  9.  The  above-described 
series  of  circuit  combinations  provides  for  several  and  distinct  rates  of  speed, 
between  which  the  conditions  may  be  regarded  as  more  or  less  temporary  and 
transitional.  Thus  the  first  rate  of  speed  will  be  given  by  the  condition  in 
figure  3,  the  second  by  the  condition  In  figure  4,  the  third  by  the  condition  in 
figure  6,  the  fourth  by  the  condition  in  figure  8,  and  the  fifth  by  the  condition 
in  figure  9." 

Now,  the  use  of  dead  resistance  as  a  motor  protection  was  not  first 
disclosed  by  this  patent.  What  was  disclosed  was  its  use  at  the  par- 
ticular times  or  stages  therein  pointed  out  in  order  to  effect  motor 
change  from  series  to  multiple.  This  will  be  seen  from  the  patentees' 
statements  in  the  specifications.     Thus  in  the  apparatus  patent  it  is  said : 

**The  result  of  this  organization  is  to  establish  connection  between  the  suc- 
cessive pairs  of  contact-plates  1  and  2,  3  and  4,  etc.;  in  any  predetermined 
sequence  the  connection  being  maintained  for  a  predetermined  length  of  time 
between  the  plates  of  each  pair,  and  finally  interrupted  at  a  predetermined 
period." 

And  the  method  patent,  after  describing  the  several  steps  says : 

'This  completes  the  change  of  motor  connections,  and  the  two  motors  wliich 
were  formerly  In  series  without  resistance  are  now  in  multiple  without  re- 
sistance, as  the  resistance  has  performed  its  designed  function  of  assisting 
In  the  changing-over  process,  which  by  its  aid  has  been  accomplished  gradual- 
ly and  safely." 

The  patentees,  then,  having  disclosed  no  new  elements  in  their  ap- 
paratus, the  novelty  of  their  disclosure  is  to  be  looked  for  in  a  new 
use  of  known  agents.  This  we  assume  they  did,  and  we  next  ascer- 
tain just  what  that  use  was.  Passing  down  to  figure  4,  we  start  with 
the  two  motors  in  series  and  with  the  resistance  cut  out.     In  stages  5 
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and  6  it  is  cut  in  the  transition  from  stage  6  to  stage  8;  the  resist- 
ance is  cut  out  entirely  in  stage  7.  This  intermittent  use  and  disuse 
of  this  important  factor  of  dead  resistance  is  clearly  pointed  out  in  the 
specification,  and  is  carried  into  the  claims  quoted  below,  which  de- 
scribes the  entire  process  step  by  step.     Thus  the  specification  says : 

*'In  Figs.  5  and  6  the  resistance  is  first  cut  In,  and  then  one  motor  is  shunted ; 
the  other  motor  t>eing  left  in  series  with  the  resistance  only.  In  Figs.  7  and  8 
one  terminal  of  the  motor,  B,  is  disconnected  from  the  circuit  and  reconnected 
to  the  corresponding  terminal  of  the  other  motor,  so  that  the  two  are  in  mul- 
tiple while  the  resistance  is  cut  out" 

And  the  claim  is : 

"(2)  In  an  apparatus  for  regulating  the  power  and  speed  of  meohnnl«?ri 
driven  by  two  electric  motors,  the  combination  of  two  motors,  and  a  switch 
for  placing  them  in  series  with  each  other  and  with  a  resistance,  the  switch 
provided  with  contacts  and  connections  adapted  to  cut  out  the  resistance,  for 
one  rate  of  speed,  to  again  cut  in  the  resistance,  to  shunt  one  motor,  to  dis- 
connect one  motor  and  cut  out  the  resistance,  and  to  connect  the  two  motors 
in  multiple." 

It  will  thus  be  seen  that  in  the  transition  stage,  7,  there  is  no  dead 
resistance  to  counteract  the  current.  In  the  reverse  transition  the 
break  of  the  current  would,  owing  to  the  absence  of  resistance,  cause 
sparking,  which  is  alleged  to  be  disastrous  and  is  conceded  to  be  ob- 
jectionable, and  the  testimony  would  indicate  the  complainant  later 
adopted  a  construction  in  type  K,  which  obviated  this  sparking  in  type 
J  which  embodied  the  apparatus  of  the  patent.  In  that  regard  com- 
plainant's expert  says : 

"The  K  controller  reduced  somewhat  such  sparking  as  tended  to  occur  in 
controller  J  in  passing  back  from  position  8  to  position  5,  through  the  inter- 
mediate positions  6  and  7.  *  *  *  It  is  probable  that  the  reduction  of  the 
sparking  was  one  of  the  objects  in  producing  the  new  controller." 

We  have  noted  these  things,  not  with  a  view  to  minimize  the  patent, 
but  simply  to  emphasize  the  fact  that  the  patentees  during  one  stage 
of  the  only  method  they  pointed  out  wholly  eliminated  the  factor  of 
dead  resistance,  and  that  this  omission  was  not  a  mere  minor,  unimpor- 
tant detail,  but  was  a  substantial,  functional  feature  in  the  apparatus 
and  the  method  they  disclosed.  Now,  in  the  respondent's  apparatus 
and  method  the  dead  resistance  is  used  in  every  stage  of  the  change 
of  the  motors  from  series  to  multiple  and  vice  versa.  It  is  true  their 
method  accomplishes  the  same  object  as  does  complainant's,  viz.,  a 
change  from  series  to  multiple,  but  it  is  accomplished  in  a  different  way, 
to  wit,  by  a  continuous  instead  of  a  noncontinuous  use  of  dead  resist- 
ance. Complainant's  expert,  with  commendable  frankness,  recognizes 
the  difference  between  the  two  methods.  When  asked  if  he  found  in 
respondent's  apparatus  "a  condition  to  that  shown  in  figure  7  of  the 
patent  drawings — that  is,  with  one  motor  cut  out  and  the  other  motor 
in  circuit  without  resistances" — he  says: 

"No;  the  defendant  keeps  the  protecting  resistance  in  circuit  during  the 
entire  change  from  series  to  multiple  and  from  multiple  to  series." 

And  when  asked : 

"Do  you  consider  there  is  any  advantage  derived  from  keying  this  re- 
sistance in  the  circuit  while  making  these  changes?^ 
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He  replied: 

"Yes ;  I  think  it  Is  better  to  keep  it  in  during  the  entire  change." 

While  this  difference  is  thus  shown  to  exist,  it  is  sought  to  minimize 
its  significance  by  the  fact  that  stage  7  is  not  a  working  condition,  but 
a  rapid,  instantaneous  transition. '  But  we  must  remember  we  are  deal- 
ing with  an  apparatus  whose  purpose  is  rapid  change ;  that  is,  not  only 
to  accomplish  change  in  conditions,  viz.,  from  series  to  multiple  and 
vice  versa,  but  in  doing  so  it  must  provide  for  an  instantaneous  adjust- 
ment, if  a  powerful  current,  to  changing  conditions  in  load,  grade,  or 
other  factors.  Dealing,  as  the  apparatus  does,  with  such  a  powerful 
agent  as  an  electric  current  of  great  volume,  and  one  whose  good  or  ill 
effects  are  effective  even  in  the  transitory  instant  of  the  swiftest  me- 
chanical change  of  a  controller,  it  will  be  seen  that  it  is  in  the  fact  and 
nature  of  change,  and  not  in  the  time  employed  in  making  it,  that  the 
real  significance  of  such  change  lies.  In  view,  then,  of  the  fact  that 
respondent  has  found  another  way  of  accomplishing  the  change  from 
series  to  multiple  connection  from  that  disclosed  by  complainant's 
patent,  that  in  its  method  it  employs  the  constant,  uninterrupted  use  of 
dead  resistance,  it  would  seem  that  this  difference  is  one  of  substance, 
and  we  are  of  opinion  the  patent  should  not  be  so  construed  as  to  cover 
a  method  which  is  not  only  not  disclosed  in  the  patent,  but  in  the  point 
where  it  does  differ  from  the  patent,  viz.,  in  the  constant  use  of  dead  re- 
sistance, it  may  be  said  in  that  regard  to  be  a  departure  from  the  teach- 
ing and  spirit  of  Knight  and  Potter's  method.  To  hold  otherwise 
would  be  to  make  the  patent  laws  a  means  to  discourage  and  not  "to 
promote  thie  progress  of  science  and  useful  arts." 

Finding,  therefore,  as  we  do,  that  respondent's  device  neither  em- 
ploys the  method  or  uses  the  apparatus  disclosed  by  Knight  and  Pot- 
ter in  their  patent,  we  are  of  opinion  that  the  charge  of  infringement 
cannot  be  sustained,  and  a  decree  may  be  drawn  dismissing  the  bill. 


WESTERN  TELEPHONE  MFG.  CO.  v.  AAIERICAN  ELECTRIC  CO.  et  al. 

(Circuit  Court,  N.  D.  Illinois.    December  18,  1905.) 

No.  24,516. 

Patents — Supplemental  Bill  fob  I nfbinoeiceni> ^-Successor  of  Defendant. 
Pending  a  suit  for  infringement  of  a  patent  by  an  article  made  under  a 
later  patent,  the  defendant  sold  its  business,  property,  and  good  will  to 
another  corporation,  which  took  an  assignment  of  the  license  under  which 
the  alleged  infringing  article  was  made,  and  continued  Its  manufacture 
and  sale,  afterwards  obtaining  a  new  license  by  which  it  contracted  to 
make  and  sell  the  article  during  the  life  of  such  license.  Held,  that  the 
purchaser  assumed  such  relation  to  the  subject-matter  in  suit  that,  after 
decree  finding  infringement  it  might  be  brought  in  by  supplemental  bill 
and  subjected  to  the  injunction  granted  thereby,  and  to  liability  for  dam- 
ages under  such  decree  as  to  acts  of  infringement  committed  by  it  sob- 
sequent  to  its  purchase. 

In  Equity.    On  demurrer  to  amended  supplemental  bilL 
For  former  opinion,  see  137  Fed  603. 
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Coburn  &  McRoberts,  for  complainant 

Chas.  C.  Bulkley  and  W.  Bancroft  Jarvis,  for  defendant 

KOHLSAAT,  Circuit  Judge.  This  cause  is  now  presented  to  the 
court  on  demurrer  to  complainant's  amended  supplemental  bill.  The 
cause  was  heretofore  before  the  court  on  demurrer  to  complainant's 
original  supplemental  bill,  wherein  it  was  sought  to  subject  the  defend- 
ants herein  to  the  terms  of  the  decree  for  an  accounting  entered  against 
the  defendants  in  the  original  bill,  at  which  hearing  the  demurrer  was 
sustained.  137  Fed.  603.  It  is  now  sought  by  the  amended  supple- 
mental bill  to  subject  this  defendant  to  the  injunctional  order  entered 
in  the  original  cause,  and  to  require  an  accounting  as  to  acts  of  infringe- 
ment committed  by  this  defendant  subsequent  to  those  committed  by 
the  original  defendant.  The  demurrer  sets  up  certain  technical  objec- 
tions to  the  petition  which  are  not  material  and  need  not  be  considered, 
and  alleges,  further,  that  the  alleged  acts  of  infringement  of  defendant 
herein  are  distinct  and  independent  causes  of  action,  arising,  if  at  all, 
after  the  commencement  of  the  original  suit  and  entirely  independent 
of  the  acts  of.  the  original  defendant ;  that  the  doctrine  of  a  pendente 
lite  transfer  does  not  apply ;  and  that  the  original  decree  is  not  res  ad- 
judicata  as  to  the  New  Jersey  corporation.  The  allegations  of  the  sup- 
plemental bill  fail  to  establish  such  a  case  as  would  justify  the  court  in 
finding  that  the  transfer  by  the  original  defendant  to  the  defendant 
herein  was  made  for  the  purpose  of  avoiding  the  effect  of  the  decree 
in  the  original  suit.  While  there  is  some  ground  for  the.  claim  that 
this  defendant  conducted  the  defense  in  the  original  suit,  there  is 
Jacking  proper  allegations  as  to  the  mutuality  of  the  matters  claimed 
to  operate  as  an  estoppel.  It  is  too  well  settled  to  require  citation 
of  authorities  that  one  taking  the  res,  pendente  lite,  by  assignment  or 
transfer,  is  bound  by  the  judgment  of  the  court  as  to  that  res.  It 
seems  clear  on  authority  that  in  a  case  like  the  one  now  presented,  the 
court  has  the  power  to  subject  the  assignee  or  transferee  to  the  terms 
of  the  original  decree  so  far  as  it  affects  the  res. 

Demurrant  insists  that  in  the  present  case  there  is  no  res,  and  that 
the  supplemental  bill  seeks  to  subject  the  defendant  to  a  mere  money 
liability  for  new  torts.  Of  course,  this  cannot  be  done  in  a  supple- 
mental proceeding.  But  is  there  no  res?  The  opinion  of  the  Court 
of  Appeals  in  the  original  cause  (131  Fed.  75,  65  C.  C.  A.  313)  finds 
that  "appellee's  device  is  manufactured  according  to  letters  patent  Nos. 
617,691  and  617,692,  January  la,  1893,  to  Overshiner,"  and  holds 
that  "the  fact  that  Overshiner  improved  upon  Fisk  ♦  *  *  is 
no  warrant  for  using  appellant's  property  without  leave."  One  of  the 
admitted  allegations  of  the  amended  supplemental  bill  herein  is  that 
this  defendant  "did  on  or  about  said  19th  day  of  May,  1900,  take  pos- 
session and  control,  and  did  assume  the  ownership,  of  all  the  property, 
*  *  *  franchises,  *  *  *  business,  and  good  will"  of  the  orig- 
inal defendant,  including  its  plant  and  stock  of  material  and 
merchandise,  and  continued  at  the  same  place  the  manufacture  and  sale 
of  annunciators  and  spring  jacks  identical  in  construction  and  opera- 
tion with  complainant's  Exhibit  Defendant's  Device,  found  to  be  an 


Digitized  by 


Google 


1000  141  FEDERAL  REPORTER. 

infringement  by  this  court,  and  that  the  Overshmer  license  granted  to 
the  original  defendant  was  assigned  and  transferred  to  this  defendant 
by  said  original  defendant,  pendente  lite.  It  also  appears  from  Exhibit 
H  to  this  amended  supplemental  bill  that  defendant  herein  entered  into 
a  new  agreement  with  Overshiner,  dated  July  2,  1900,  and  pending 
said  original  suit,  whereby,  in  consideration  of  a  new  license  to  manu- 
facture under  the  Overshiner  patents  aforesaid,  thereby  granted,  and 
for  other  privileges  therein  given,  defendants  agreed  to  make  and  sell 
said  inventions  in  switchboards  to  the  exclusion  of  all  others  during  the 
life  of  the  license.  It  thus  satisfactorily  appears  that  defendant  herein 
is  continuing  to  operate  under  the  Overshiner  patents,  which  the  court 
has  held  to  be  infringements  of  complainant's  device,  and  that  defend- 
ant was  and  is  well  advised  of  the  decree  in  the  original  case. 

It  seems  clear  to  me  that  these  facts,  in  view  of  the  necessity  for  the 
avoidance  of  unnecessary  litigation,  warrant  the  court  in  overruling 
the  demurrer ;  and  it  is  so  ordered. 


LANE  BROS.  CO.  V.  WIIX30X  MFG.  CO.  et  al. 

(Circuit  Coort,  S.  D.  New  York.    November  1,  1906.) 

No.  8,6G5. 

Pateitts — Invention — ^Doob  Hangebs. 

Tbe  Lane  patents.  No.  422,305,  for  a  wheel  for  door  hangers,  and  No. 
426,390,  for  a  door  hanger,  are  void  for  laclc  of  patentable  invention,  and 
the  latter  also  for  anticipation. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  422,305,  for  a 
wheel  for  door  hangers,  granted  to  William  J.  Lane  February  25,  1890, 
and  No.  426,390  for  a  door  hanger,  granted  to  the  same  patentee  April 
22,  1890.     On  final  hearing. 

A.  Parker  Smith,  for  complainant. 

Herbert  A.  Heyn  and  Bond,  Adams,  Pickard  &  Jackson,  for  defend- 
ants. 

HOLT,  District  Judge.  I  think  that  the  complainant's  patents  for 
door  hangers.  No.  426,390,  and  for  a  wheel  for  door  hangers.  No.  422,- 
305,  are  invalid  for  lack  of  patentable  invention.  The  patent  for  door 
hangers  was,  in  my  opinion,  anticipated  by  the  patents  to  Doan,  Prindle, 
Stevens,  and  Richards,  and  the  patent  for  a  wheel  by  the  patents  to 
Ewing,  Ward,  Martindale,  McAleenan,  and  Righter.  The  design  pat- 
ent, in  my  opinion,  is  invalid,  because  the  design  attempted  to  be  patent- 
ed has  no  peculiar  configuration  or  ornamentation  which  enhances  its 
saleable  value.  It  is  nothing  but  an  attempt  to  obtain  a  design  patent 
for  the  shape  of  a  mechanical  structure. 

My  conclusion  is  that  the  bill  should  be  dismissed,  with  costs. 
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THE  ROSBDALB. 

THE  CYGNU8. 

(DlBtrict  Ooort,  8..D.  New  York.    October  25,  1906.) 

Ck>LUBiON — Vessel  at  End  op  Pieii — Violation  of  Statute. 

A  steamer  using  the  end  of  a  pier  as  a  landing  place  in  the  North  rirer^ 
In  violaUon  of  Laws  N.  Y.  1897,  p.  314,  c.  378,  §  879,  which  provides  that 
snch  use  shall  be  unlawful,  held  liable  thereunder  for  an  injury  by  colli- 
sion to  another  vessel  entering  an  adjacent  slip,  and  also  in  fault  for  the 
collision  in  backing  against  the  other  vessel  as  she  was  passing  at  a 
safe  distance. 

[Ed.  Note.— For  cases  in  point,  see  voL  10,  Gent  Dig.  OoUision,  §  102.] 

In  Admiralty.    Suit  and  cross-libel  for  collision. 

Butler,  Notman  &  Mynderse,  for  the  Iron  Steamboat  Company  and 
the  Cygnus. 

James  J.  Macklin,  for  Anning  J.  Smith  and  the  Rosedale. 

ADAMS,  District  Judge.  The  first  of  these  actions,  that  of  The 
Iron  Steamboat  Company  against  the  steamer  Rosedale,  was  brought 
to  recover  the  damages  sustained  by  the  steamer  Cygnus,  owned  by  the 
libelant,  in  a  collision  with  the  steamer  Rosedale  at  the  foot  of  22d 
Street,  North  River,  on  the  29th  day  of  August,  1904.  The  second 
action,  that  of  Anning  J.  Smith  against  the  steamer  Cygnus,  was 
brought  by  the  cross  libelant  to  recover  the  damages  he  sustained  by 
reason  of  injuries  to  his  steamer,  the  Rosedale,  in  the  same  collision. 

Both  vessels  were  side  wheel  steamers  about  220  feet  long  and  64  feet 
beam.  They  were  making  regular  trips  between  New  York  and  Coney 
Island.  On  the  afternoon  of  the  day  in  question,  they  came  to  New 
York  at  about  the  same  hour,  first  stopping  in  the  vicinity  of  the  Battery 
and  then  proceeding  up  the  river  to  22d  Street,  where  the  Rosedale  had 
a  reg[ular  landing  place  at  the  pier  at  the  end  of  the  street  and  the  Cyg- 
nus on  the  southerly  side  thereof.  After  leaving  the  Battery,  they  went 
up  the  river  in  company,  the  Cygnus  about  200  feet  further  out  in  the 
river.  They  kept  almost  together,  the  Rosedale  slightly  ahead,  until  off 
15th  Street,  where  the  Cygnus  slowed  down  and  she  was  stopped  off 
18th  or  20th  Street,  and  the  Rosedale  went  on  to  her  pier  and  made 
fast  there,  extending  about  160  feet  below  the  southerly  side.  The  tide 
was  ebb,  running  about  3  miles.  The  Cygnus  turned  into  her  destina- 
tion off  about  20th  Street,  expecting  to  clear  the  stem  of  the  Rosedale 
about  16  feet,  but  as  she  was  passing  the  latter,  a  collision  occurred  be- 
tween the  stem  of  the  Rosedale  and  the  port  side  of  the  Cygnus,  about 
70  feet  from  the  bow,  which  caused  damage  to  both  vessels.  This  was 
between  6  and  6  o'clock. 

The  Cygnus  alleges  that  as  she  was  carefully  proceeding  to  her  des- 
tination and  was  passing  the  Rosedale  at  a  safe  distance  the  latter  back- 
ed, without  any  waming,  although  it  could  easily  have  been  seen  that  the 
Cygnus  was  entering  her  slip ;  that  the  Rosedale  did  not  maintain  a  look- 
out astern;  was  in  fault  in  impeding  the  entrance  of  the  Cygnus  to  her 


Digitized  by 


Google 


1002  141  FEDERAL  REPORTER. 

slip,  and  in  mooring  at  the  end  of  the  pier  in  violation  of  the  statute 
of  New  York. 

The  Rosedale  alleges  that  as  she  was  making  her  landing  at  the  end 
of  the  pier,  the  Cygnus  attempted  to  enter  on  the  side  and  brought  about 
the  collision  by  not  keeping  a  proper  lookout,  in  proceeding  at  a  too 
rapid  rate  of  speed,  in  not  giving  any  signal  of  her  intention  to  enter, 
and  in  not  waiting  until  the  Rosedale  had  left  her  berth. 

The  question  of  whether  or  not  the  Rosedale  backed  has  been  strenu- 
ously contested,  those  on  her  testifying  that  she  had  made  fast  to  the 
wliarf  and  still  remained  so  when  the  contact  took  place,  while  those 
on  the  Cygnus  say  that  she  backed  10  or  15  feet,  and  an  otherwise 
safe  passage  on  the  part  of  the  Cygnus  was  prevented  by  such  move- 
ment. The  preponderance  of  proof  seems  to  be  decidedly  with  the 
Cygnus.  A  number  of  witnesses  on  her  say  explicitly  that  they  saw  the 
Rosedale's  walking  beam  going,  her  paddle  wheels  reversing  and  that 
she  actually  backed  for  a  short  distance  before  the  vessels  came  together. 
This  is  confirmed  by  two  disinterested  witnesses  who  were  standing  on 
the  pier  and  there  can  be  no  reasonable  doubt  that  the  contention  of  the 
Cygnus  in  this  respect  should  be  sustained.  I  do  not  think  any  fault 
can  be  found  with  the  Cygnus  in  her  manner  of  approach.  She  provid- 
ed for  an  ample  margin  of  safety  if  the  Rosedale  had  remained  at  her 
landing  place  until  the  Cygnus  had  reached  hers  and  there  evidently 
would  have  been  no  collision  if  the  Rosedale  had  remained  quietly  at 
the  pier.  The  absence  of  a  signal  on  her  part  seems  to  be  of  no  im- 
portance. 

The  Rosedale  was  also  in  fault  for  using  the  end  of  the  pier  as  a 
landing  place,  even  though  she  only  expected  to  remain  there  a  few  min- 
utes. 

The  New  York  statute  provides  (chapter  378,  p.  314,  Laws  1897. 
§  879)  as  follows: 

*'It  shall  not  be  lawful  for  any  vessel,  canal  boat,  barge,  lighter  or  tug  to 
obstruct  the  waters  of  the  harbor  by  lying  at  the  exterior  end  of  the  wharves 
in  the  waters  of  the  North  and  East  river  except  at  their  own  risk  of  in- 
Jury  from  vessels  entering  or  leaving  any  adjacent  dock  or  pier ;  and  any  ves- 
sel, canal  boat,  barge,  lighter  or  tug  so  lying  shall  not  be  entitled  to  claim 
or  demand  damages  for  any  injury  caused  by  any  vessel  entering  or  leaving 
any  adjacent  pier." 

This  case  seems  to  fall  directly  within  the  terms  of  the  statute.  As  in 
The  Chauncey  M.  Depew  (C.  C.  A.)  139  Fed.  236,  the  Rosedale  occu- 
pied water  which  was  required  for  the  use  of  a  vessel  properly  bound 
to  a  berth  on  the  side  of  the  same  pier  and  I  see  no  escape  for  the  Rose- 
dale from  liability  under  the  express  provisions  of  the  statute. 

There  will  be  a  decree  for  The  Iron  Steamboat  Company,  with  an  or- 
der of  reference,  and  the  libel  against  the  Cygnus  will  be  dismissed. 
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INTERSTATE  COMMERCE  COMMISSION  T.  CHICAGO   GREAT   WEST- 
ERN RY.  GO.  et  al.  (two  cases). 

(Circuit  Cowrt,  N.  D.  Illinois,  E.  D.    NoYember  20,  1905.) 

Nos.  27,723,  27,829. 

1.  Cabbiebs— Act  to  Regulate  Comkebcb— Its  Objectts. 

The  principal  objects  of  the  interstate  commerce  act  were  to  secure  Just 
and  reasonable  rates;  to  prohibit  unjust  discriminations  in  the  rendition 
of  like  service  under  substantially  similar  circumstances  and  conditions; 
to  prevent  undue  or  unreasonable  preference  to  persons,  corporations,  or 
localities ;  to  inhibit  greater  compensation  for  a  shorter  than  for  a  longer 
distance  over  the  same  line;  and  to  abolish  combinations  for  the  pooling 
of  freight 

2.  Same— Competition. 

The  act  to  regulate  commerce  was  not  designed  to  prevent  competition 
between  dilTerent  roads,  but  rather  to  encourage  it 

3.  Same— Section  1  of  Aot  to  Regulate  Commebce. 

Section  1  of  the  act  to  regulate  commerce  (Act  Feb.  4,  1887,  c.  104,  24 
Stat  379  [U.  S.  Comp.  St  1901,  p.  3154])  requires  that  all  charges  made  for 
the  transportation  of  property  shall  be  reasonable;  and  the  evidence 
shows  that  the  rates  in  controversy  In  these  cases  are  reasonable. 

4.  Same— Factobs  to  be  Considebed  in  Fixing  Reasonable  Rates^Value 

OF  Sebvice  to  tiie  Shippeb. 

There  are  a  great  many  factors  and  circumstances  to  be  considered  in 
fixing  rates,  and  among  other  things  is  the  value  of  the  service  to  the  ship- 
per, which  includes  the  value  of  the  goods  and  the  profits  which  the  shipper 
can  make  by  having  them  transported  from  one  point  to  another.  The 
evidence  and  authorities  in  the  cases  show  that  this  method  of  rate  making 
is  not  only  ideal,  but  practical,  when  not  interfered  with  by  competition ; 
and  It  is  based  on  an  Idea  similar  to  taxation.  Case  dted:  I.  C.  C.  v. 
B.  &  O.  R.  Co.  (C.  C.)  43  Fed.  37,  53. 

5.  Same— Cost  of  Sebvioe  to  the  Cabbieb. 

The  evidence  shows  that  the  cost  of  service  to  the  carrier  would  be  an 
ideal  theory  for  rate  making;  but  It  Is  not  practical.  Such  cost  can  be 
reached  approximately,  but  not  accurately  enough  to  make  this  factor  con- 
trolling. It  is,  however,  worthy  of  consideration  and  is  a  very  Important 
factor.  Cases  cited:  I.  C.  C.  v.  B.  &  O.  R.  Co.  (0.  C.)  43  Fed.  37,  53; 
Ransome  v.  E.  C.  Ry.  Co.  (1857)  1  C.  B.  437,  26  L.  J.  C.  P.  91 ;  Judson  on 
Interstate  CJommerce,  S§  148,  149 ;  W.  U.  Tel,  Co.  v.  Call  Pub.  Co.,  21  Sup. 
Ct  561,  181  U.  S.  92,  45  L.  Ed.  765 ;  I.  C.  C.  V.  D.  G.  H.  &  M.  R.  Co.,  17 
Sup.  Ct  986,  167  U.  S.  633,  42  L.  Ed.  306. 

6.  Same— Weight,  Bulk,  and  Convenience  of  Tbanspobtation. 

The  weight  and  bulk  of  the  article  to  be  transported,  and  the  convenience 
or  inconvenience  to  the  carrier  in  transporting  it,  may  be  considered  in  rate 
making. 

7.  Same— Amount  of  the  Pboduot  ob  Commoditt  Offebed  fob  Tbanspobta- 

tion. 

The  fact  that  there  is  a  large  amount  of  a  product  or  commodity  in  the 
hc^nds  of  a  few  persons  under  almost  one  control,  which  is  offered  for 
shipment  at  stated  intervals.  In  fixed  and  continuous  quantities,  may  be 
considered  in  rate  making,  thus  recognizing  the  principle  of  selling  cheap- 
er at  wholesale  than  at  retail.  Case  cited:  I.  a  C.  v.  B.  &  O.  R.  Co., 
12  Sup.  Ct  844,  145  U.  S.  263-272,  36  L.  Ed.  699. 

8.  Same— Genebal  Public  Good. 

The  general  public  good  may  be  considered  In  rate  making.  This  in« 
eludes  the  welfare  and  advantage  of  the  great  body  of  the  citizens  of  the 
United  States,  who  constitute  the  producers,  shippers,  and  consumers ;  and 
it  also  includes  the  welfare  and  advantage  of  the  various  localities  and  of 
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the  common  carriers.  Oase  cited :  I.  G.  C.  v.  B.  &  O.  R.  Co.,  12  Sap.  CL 
844,  145  U.  S.  268,  86  L.  Ed.  699.  See,  also,  T.  &  P.  Ry.  t.  L  C  O,  16  Supu 
Gt  666,  162  U.  S.  218,  219,  40  L.  Ed.  940. 

9.  Sake— Competition. 

Competition  may  be  ccmsldered  In  rate  making.  The  authorities,  as  well 
as  the  experts  in  these  cases,  recognize  that  competition  may  be  a  con- 
trolling factor.  Cases  cited :  Piclsering,  Phlpps  &  Co.  y.  L.  &  N.  W.  Ry. 
Co.,  2  Q.  B.  D.  (1892)  229;  I.  C.  C.  v.  B.  &  O.  R.  Co.,  12  Sup.  Ct  844,  145 
U.  S.  263,  36  L.  Ed.  699;  C,  N.  O.  &  T.  P.  Ry.  v.  I.  C.  C.  16  Sup.  Ct  700. 
1G2  U.  S.  184,  40  L.  Ed.  935;  I.  C.  C.  ▼.  Ala.  Midland  Ry.  Co.,  18  Sup.  Ct 
45.  1G8  U.  S.  164,  42  L.  Ed.  414 ;  L.  &  N.  R  Co.  v.  Behhner,  20  Sup.  Ct  209, 
175  U.S.  648,  44  L.  Ed.  309;  E.  T.,  V.  &  G.  Ry.  ▼.  I.  C.  C,  21  Sup.  Ct  516. 
181  U.  S.  1,  45  L.  Ed.  719;  T.  &  P.  Ry.  Co.  v.  I.  C.  O.,  16  Sup.  Ct  666, 
162  U.  S.  197,  40  L.  Ed.  940 ;  I.  C.  G.  v.  L.  &  N.  R.  Co.,  23  Sup.  Ct  687,  190 
U.  S.  273,  47  L.  Ed.  1047. 

10.  Same— No  One  of  the  Above  Faotors  is  Alone  Coktroluno. 

None  of  the  above  factors  alone  are  considered  as  necessarily  controlling. 
Neither  are  all  of  them  controlling  as  a  matter  of  law.  It  is  a  question 
of  fact  to  be  decided  by  the  proper  tribunal  In  each  case,  as  to  what  Is 
controlling.  In  every  case  the  Supreme  Court  has  held  that  competition 
may  be  controlling.  In  only  one  case  has  it,  as  a  matter  of  fact,  been  held 
not  to  be  a  defense. 

11.  Same— Section  3  of  Act  to  Reguultb  Commebcb— Its  Object. 

The  object  of  section  8  of  the  act  to  regulate  commerce  (Act  Feb.  4, 1887, 
c.  104,  24  Stat  380  [U.  S.  Comp.  St  1901,  p.  3155])  was  to  prevent  undue 
preference  or  advantage  to  any  person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of  traffic. 

12.  Same— Undue  ob  Uitbeasonable  Pbefebence  ob  Advantage. 

The  statute  does  not  define  the  phrase  "undue  or  unreasonable  pref- 
erence or  advantage."  Whether  a  preference  or  advantage  Is  '^undue** 
or  "unreasonable*'  must  be  determined  by  the  circumstances  of  each  case. 

13.  Same— Inequality  of  Chabqe. 

Mere  Inequality  of  charge  does  not  constitute  undue  or  unreasonable 
preference  or  advantage.  Railroads  are  only  bound  to  give  the  same  terms 
to  all  persons  alllce,  under  the  same  conditions  and  circumstances ;  and  any 
fact  which  produces  an  inequality  of  conditions  and  a  change  of  circum- 
stances Justifies  an  Inequality  of  charge.  Case  cited :  I.  G.  G.  v.  B.  &  O. 
R.  Co.,  12  Sup.  Ct  844,  145  U.  S.  272,  36  L.  Ed.  699. 

14.  Same. 

It  is  proper  under  the  third  section  to  give  a  preference  or  advantage  or 
to  discriminate  t>etween  persons,  localities,  or  traffics,  provided  such  pref- 
erence, advantage,  or  discrimination  be  not  undue  or  unreasonable.  Cases 
cited:  I.  C.  C.  v.  Ala.  Midland  Ry.,  18  Sup.  Ct  45,  1G8  U.  S.  144,  42  L. 
Ed.  414;  C,  N.  O.  &  T.  P.  Ry.  v.  I.  C.  C.,  16  Sup.  Gt  700,  162  U.  S.  184. 
40  L.  Ed.  935. 

15.  Same. 

In  passing  upon  the  question  of  undue  or  unreasonable  preference  or 
advantage,  It  is  not  only  legitimate,  but  proper,  to  take  into  consideration, 
besides  the  mere  diCFerences  in  charges,  various  elements,  such  as  the  con- 
venience of  the  public,  the  fair  interest  of  the  carrier,  the  relative  quanti- 
ties or  volume  of  the  traffic  involved,  the  relative  cost  of  the  services  and 
profit  to  the  company,  and  the  situation  and  circumstances  of  the  re- 
spective customers  with  reference  to  each  other,  as  competitive  or  other- 
wise. Case  cited :  I.  C.  C.  v.  B.  &  O.  R.  Co.  (C.  G.)  43  Fed.  87,  affirmed 
12  Sup.  Ct  844,  145  U.  S.  263,  36  L.  Ed.  699. 

16.  Same— Competition. 

In  considering  the  question  of  undue  or  unreasonable  preference  or  ad- 
vantage prohibited  by  the  third  section,  competition  may  be  considered. 
Cases  cited :  E.  T.,  V.  &  G.  Ry.  Co.  v.  I.  G.  G.,  21  Sup.  Ct  516.  181  U.  a 
1,  45  L.  Ed.  719 ;  I.  G.  C.  v.  Ala.  Midland  Ry.  Co.,  18  Sup.  Gt  45,  168  U.  a 
144,  42  L.  Ed.  414;  Judson  on  Interstate  Commerce  Law,  U  175-183;  I.  GL 
a  V.  Clyde  S.  S.  Co.,  et  al.,  93  Fed.  83,  85  a  a  A  217. 
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17.  Sami!>— Obiqinatino  Competition. 

Even  if  one  of  the  defendants  (the  C.  G.  W.  Ry.  Co.)  had  originated  the 
competitlori  in  these  cases  it  would  he  immaterial.  Why  a  defendant  can- 
not begin  the  competition  is  not  apparent  Some  one  must  begin,  and  why 
not  a  defendant,  if  it  is  losing  the  business.  A  contrary  construction 
would  discourage  competition  which  the  act  to  regulate  commerce,  as  well 
as  the  anti-trust  act,  was  intended  to  encourage.  Cases  cited :  E.  T.,  V. 
&  G.  Ry.  Co.  V.  I.  C.  C,  21  Sup.  Ct  516,  181  U.  S.  1,  45  L.  Ed.  719 ;  I.  C. 
C.  V.  Southern  Ry.  Co.  (C.  C.)  105  Fed.  703. 

18.  Same— Distinction  between  Obiginatino  Competition  and  Reduoino 
Rates. 

The  C.  G.  W.  Ry.  Co.,  by  its  contract  of  August  8,  1902,  reduced  the 
rates  on  live  stock  products;  but  it  did  not  originate  the  competition  in 
those  products.  That  competition  was  going  on  be  ween  these  different 
.  defendants  and  other  railroad  companies,  with  which  said  contract  was 
made.  Each  company  was  striving  to  get  what  business  it  could ;  and  the 
C.  G.  W.  Ry.  Co.  reduced  the  rates  in  order  to  get  its  share  of  the  traffic  for 
which  all  of  defendants  had  been  and  were  then  actively  competing. 

19.  Same— Reduction  op  Rates— When  Not  Voluntaby. 

The  reduction  of  rates  made  by  the  C.  G.  W.  Ry.  was  forced  upon  it,  as 
It  could  not  otherwise  have  continued  to  successfully  compete  for  the 
business.  Said  reduction  therefore  was  not  "voluntary"  on  Its  part,  within 
the  meaning  of  the  law.  Case  cited :  E.  T.,  V.  &  G.  Ry.  Co.  v.  I.  C.  C, 
21  Sup.  Ct.  516,  181  U.  S.  1,  45  L.  Ed.  719. 

20.  Same— Distinction  between  **Real"  and  ''Possible"  Competition. 

The  fact  that  defendants  might,  if  they  choose  to  do  so,  bring  about  a 
severe  competition  in  live  stock,  as  in  its  products,  is  immaterial.  It  is 
sufficient  that  real  and  substantial  competition  is  not  as  severe  in. live 
stock,  as  in  its  products ;  and  it  is  useless  to  inquire  whether  it  might  be 
possible  to  make  competition  as  severe  in  the  one  case,  as  in  the  other. 
Case  cited:  I.  C.  C  v.  L.  &  N.  R.  Co.,  23  Sup.  Ct.  687,  190  U.  S.  273,  47 
L.  Ed.  1047. 

21.  Same— Pabticulab  Descbiption  op  Tbaffio. 

The  construction  of  the  phrase  "undue  or  unreasonable  preference  or 
advantage,"  when  applied  to  "any  particular  description  of  traffic,"  must 
be  the  same  as  when  applied  to  "any  particular  person,  company,  firm, 
corporation,  or  locality."  All  of  said  terms  are  contained  in  a  single 
sentence  of  the  third  section,  and  the  same  construction  must  be  given  to 
all  of  the  sentence  that  is  given  to  a  part  of  it 

22.  Same— Section  3  or  "Elkins  Act/'  Appboved  Feb.  19,  1908. 

Section  3  of  the  Elkins  Act  (Act  Feb.  19,  1903,  c.  708,  32  Stat  848  [U. 
8.  Comp.  St  Supp.  1905,  p.  600])  provides  a  remedy  in  court  without 
going  before  the  Interstate  Commerce  Commission,  for  any  discrimina- 
tions forbidden  by  law,  including  the  discriminations  or  preferences  prohib- 
ited by  sections  1  and  3  of  the  act  to  regulate  commerce  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379,  380  [U.  8.  Comp.  St  1901,  pp.  3154,  3155]). 
{Syllabus  by  the  Court) 

In  Equity. 

Case  No.  27,723  was  brought  by  the  Interstate  Commerce  Commission 
against  certain  named  defendants  under  sections  1  and  3  of  the  interstate 
commerce  act  of  1887,  on  the  29th  day  of  April,  1905.  In  that  case  a  petition 
was  filed  before  the  commission  on  March  31,  1902,  and  a  hearing  was  com- 
menced on  January  22,  1903,  wherein  the  testimony  of  about  20  witnesses, 
was  taken.  As  the  result  of  that  hearing,  an  order  was  entered  by  the  com- 
mission on  the  7th  day  of  January,  1905,  that  in  accordance  with  a  report  and 
opinion  of  the  commission  in  said  matter,  the  relation  of  rates  then  maintained 
and  enforced  by  said  defendants  in  that  certain  territory  described  in  the  peti- 
tion, whereby  their  rates  for  transportation  were  higher  on  live  cattle  and 
live  hogs  than  upon  dressed  meats  or  prepared  products  of  cattle  and  hogs,  on 
the  shipments  thereof  to  Chicago,  in  the  state  of  Illinois,  from  points  *on  the 
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Missouri  river,  Sioux  City,  In  the  state  of  Iowa,  to  Kansas  City,  In  the  state  of 
Missouri,  inclusive,  and  from  South  St  Paul,  in  the  state  of  Minnesota,  or 
from  points  in  the  territory  between  the  Missouri  river  or  South  St.  Paul  and 
Chicago,  constituted  a  wrongful  prejudice  and  discrimination  In  violation  of 
the  provisions  of  the  act  to  regulate  commerce ;  and  that  said  defendants,  and 
each  of  them,  were  notified  and  required  to  cease  and  desist  on  or  before  the 
15th  day  of  February,  1905,  from  maintaining  or  enforcing  the  said  unlawful 
relation  of  rates,  and  from  further  continuing  said  unlawful  prejudice  and 
discrimination.  Proper  notice  was  served  upon  the  defendants,  and  they  re- 
fused to  obey  said  order.    Thereafter  this  proceeding  was  begun  in  this  court 

On  the  17th  day  of  July,  1905,  the  Interstate  Commerce  Commission  began 
suit  No.  27,829,  against  said  defendants,  under  section  3  of  an  act  to  further 
regulate  cobimerce  with  foreign  nations  and  among  the  states,  which  took 
effect  February  19,  1903,  and  known  as  the  "Elklns  Act"  Act  Feb.  19,  1903, 
c.  708,  32  Stat  848  [U.  S.  Comp.  St  Supp.  1905,  p.  600].  Answers  were  filed 
by  the  defendants  therein,  in  each  case,  and  issue  joined  on  or  before  the  15th 
day  of  September,  1905,  at  which  time  the  above  named  Interveners  filed 
their  petitions  for  intervention,  and  Issue*  was  joined  upon  them.  Pleas  of 
former  suit  pending  were  filed  and  overruled.  An  order  was  then  entered 
in  this  court  combining  the  two  causes. 

The  prayer  of  the  petitions  in  these  suits  is  substantially  the  same;  the 
object  in  the  first  suit  being  to  enforce  the  order  of  the  commission,  and  in 
the  second  suit  to  require  a  discontinuance  of  the  discrimination  alleged  In 
said  petition.  The  substance  of  the  allegations  of  the  two  petitions  is :  That 
the  defendants  were  common  carriers  from  the  Missouri  river  and  St  Paul 
to  Chicago;  that  before  August  8,  1902,  the  published  rates  of  the  defendants 
as  to  fresh  meats  and  packing-house  products  from  the  Missouri  river  and 
St.  Paul  to  Chicago  were  the  same  as  were  the  rates  on  live  cattle  and  hogs 
from'  the  same  points  to  Chicago.  That  upon  the  mentioned  date,  the  defend- 
ant the  Chicago  Great  Western  Railway  Company  made  a  contract  with  cer- 
tain owners  of  packing  houses  in  Kansas  City,  St  Joe,  and  other  Missouri 
river  points.  In  consideration  of  receiving  a  certain  percentage  of  their  busi- 
ness  for  seven  years.  That  for  that  period  the  said  railway  company  would 
transport  from  the  Missouri  river  points  and  St  Paul  to  Chicago  fresh  meats 
and  packing-house  products  at  the  following  rates : 

Statement  showing  rates  on  cattle,  hogs,  packing-house  products  and  fresh 
meats,  ear  loads,  from  Missouri  river  and  other  polnu  to  Chicago,  DL  (Rat«s 
in  cents  per  hundred  pounds. 

TO  ^f^^^""^  I^»  Cawlb.  Hoes. 


Kansas  City.  Ma 
St.  Joseph,  Ma 
Atchison,  Kan. 
Leavenworth,  Kan. 

Council  Bluffs,  Iowa. 
Omaha.  Neb. 
South  Omaha.  Neb. 
Nebraska  City,  Neb. 

Sioux  City,  Iowa.  i 

St.  Paul,  Minn.,  or          I        25  27 

South  St.  Paul,  Minn,    f      b  17.5 

Ottumwa.  Iowa.  22  21 

Des  Moines,  Iowa.  22  23.6 

Marshalltown,  Iowa.  22  21 

Cedar  Bapids.  Iowa.  21  18.5 


28.5  28.B 

b20  b20 

C18.5  C18.5 

2&5  2a6 


23.5 


Packiko- 

Uousx 

Pboductb. 

Fbssh 
Mbats. 

20 

90 

a  18.5 

al&5 

80 
al&5 

80 
al&5 

20 
a  18.5 

80 
ai&5 

15.7 
a  14.6 

17 

ai&7 

18 
18.5 
16 
18.6 

a  Destined  to  points  east  of  niinols-Indiana  state  line. 

b  Applies  on  snipments  originating  beyond. 

e  When  originating  beyond  and  destined  beyond  the  Illinois-Indiana  state  Una 

And  that  at  that  time,  and  since,  the  local  rates  on  live  cattle  and  hogs  fron 
said  points  to  Chicago  were  as  above  set  forth.  And  they  further  charge  that 
such  condition  of  rates  had  existed  from  that  time  until  the  filing  of  ti^ese  pe- 
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tltions;  that  said  rates  were  unreasonable  under  section  1  of  the  Interstate 
commerce  act;  and  the  result  of  such  condition  of  rates  was  that  under  sec- 
tion 3  of  the  interstate  commerce  act  and  of  the  Elkins  act  the  defendants 
were  committing  an  unlawful  discrimination  against  said  live  cattle  and  live 
hogs,  the  shippers  thereof,  and  the  locality  of  Chicago,  and  thereby  giving  an 
undue  and  unreasonable  preference  or  advantage  to  the  traffic  of  fresh  meats 
and  packing-house  products  over  said  live  cattle  and  hogs. 

The  Chicago  Great  Western  Railway  Company  generally  denied  the  viola- 
tions of  the  law,  and  set  up  that  the  rates  were  reasonable  and  gave  no  undue 
advantage ;  that  they  were  caused  by  competition  and  Justified  by  the  cost  of 
service ;  and  that  the  order  of  the  commission  was  illegal.  The  other  defend- 
ants denied  said  charges  in  their  answers  and  claimed,  among  other  things, 
(1)  that  the  said  rates  for  live  cattle  and  hogs  were  unreasonably  low;  (2) 
that  there  was  not  undue  or  unjust  prejudice  or  advantage  under  section  3, 
because  there  was  no  relation  or  similarity  between  the  traffic  In  fresh  meats 
and  packing-house  products  on  the  one  hand  and  live  cattle  and  hogs  on  the 
other,  nor  was  there  undue  preference  of  any  kind;  (3)  that  when  the  cost 
of  service  was  considered  It  was  reasonable  to  carry  the  dressed  meats 
and  packing-house  products  cheaper  than  the  live  stock;  (4)  that  packing- 
house products  and  fresh  meats  did  not  compete  in  any  market  with  the  live 
stock ;  (5)  that  when  the  commercial  necessity  of  the  situation  was  considered 
there  was  no  undue  prejudice  against  live  stock  In  the  rates;  (6)  that  while 
the  value  of  the  service  to  the  producer  of  the  fresh  meats  and  packing-house 
products  was  greater  than  that  to  the  shipper  of  live  stock,  yet  the  risk  of  Its 
carriage  was  very  much  less;  (7)  that  the  rate  given  to  the  producer  of  the 
packing-house  products  and  fresh  meats  was  caused  by  necessary  competi- 
tion; (8)  that  the  complainant  before  the  commission  had  no  interest  in  the 
business  and  no  right  to  complain;  (9)  that  the  contract  made  by  the  Chicago 
Great  Western  Railway  Company  with  the  packers  prevents  the  raising  of  the 
price  of  the  products  of  the  packers,  and  that  the  railroads  could  not  be  forced 
to  lower  live  stock  rates.  The  interveners  filed  their  petitions  objecting  to 
the  prayer  of  the  original  petitions,  and  setting  out  facts  tending  to  show  In- 
Jury  to  them.  ' 

Upon  these  issues  testimony  was  taken  in  open  court  on  most  of  the  days 
from  September  15,  1905,  to  October  14,  1905,  and  over  40  witnesses  were  ex- 
amined, and  all  but  4  were  witnesses  who  had  not  been  t>efore  the  commission. 
The  testimony  taken  before  the  commission  was  admitted  in  evidence,  and 
portions  of  it  read  to  the  court,  and  all  of  it  considered  by  the  court  The 
commission  came  to  certain  conclusions  as  to  the  facts  that  are  fully  set  forth 
in  their  opinion  In  the  case  found  in  10  Interst  Com.  Com'n  R.  428,  which 
findings  of  fact  the  court  assumed  in  the  beginning  of  this  hearing  and  In  his 
consideration  of  the  case  to  be  the  real  facts  in  the  case,  as  required  by  the 
statute.  The  court  also  considers  the  conclusions  of  the  commission  to  be  the 
proper  conclusions  unless  overcome  by  other  testimony  produced  upon  the 
hearing,  although  perhaps  not  required  to  do  so. 

The  testimony  taken  before  the  court  was  In  part  to  the  following  effect : 

(1)  Upon  the  question  as  to  whether  the  rates  upon  live  cattle  and  hogs 
from  Missouri  river  points  and  St  Paul  to  Chicago  were  reasonable  or  un- 
reasonable, witnesses  for  the  defendants,  George  H.  Crosby,  freight  traffic 
manager  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company,  William  A. 
Gardner,  general  manager  of  the  Chicago  &  Northwestern  Railway  Company, 
William  E.  Keepers,  general  freight  agent  of  the  Northern  and  Western  Lines 
of  Illinois  Central  Railroad,  Fletcher  C.  Rice,  general  inspector  of  transporta- 
tion for  the  Chicago,  Burlington  &  Quincy  Railroad,  J.  H.  Hiland,  third  vice 
president  of  the  Chicago,  Milwaukee  &  St  Paul  Railway  Company,  R.  M. 
Calkius,  assistant  general  freight  agent  of  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company,  J.  N.  Tittemore,  freight  traffic  manager  of  the  Minneapolis 
&  St  Louis  Railroad  and  the  Iowa  Central  Railroad,  A.  B.  Stickney,  president 
of  the  Chicago  Great  Western  Railway  Company,  George  E.  Simpson,  super- 
intendent of  transportation  of  the  Chicago,  Milwaukee  &  St  Paul  Railway, 
Harry  Gower,  assistant  freight  traffic  manager  of  the  Chicago,  Rock  Island 
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&  Panlflc  Railway  Oompany,  John  M.  Daley,  IlllnolB  Central  Railroad  car  a<s 
countant,  and  H.  R.  McGullough,  third  vice  president  of  the  Chicago  &  North- 
western Railway  Company,  testified  that  such  rates  were  not  only  reasonable, 
but  were  too  low.  Edward  P.  Ripley,  president  of  the  Atchison,  Topeka  4 
Santa  F6  Railway  Company,  and  James  Peabody,  statistician  for  said  com- 
pany, also  testified  that  such  rates  were  too  low;  and  T.  W.  Tomlinson  and 
five  or  Biz  shippers  testified,  on  the  part  of  the  commission,  that  such  rates 
were  unreasonably  high. 

(2)  Upon  the  question  of  the  comparative  cost  of  the  service  to  the  car- 
riers in  carrying  dressed  meat  and  packing-house  products  and  live  cattle  and 
hogs,  a  great  deal  of  testimony  was  taken  on  both  sides.  This  subject  was 
gone  Into  by  experts  far  more  fully  than  had  ever  been  done  before.  Many 
of  the  above  witnesses  on  the  part  of  the  defendants,  made  complete  and  ac- 
curate statements  of  the  different  items  that  they  thought  ought  to  be  con- 
sidered in  determining  the  cost  of  service  of  carriage.  The  result  of  all  those 
statements  is  that  it  cost  far  more  to  carry  live  stock  than  it  cost  to  carry 
fresh  meat  and  packing-house  products.  They  considered,  upon  the  part  of 
fresh  meat  and  packing-house  products,  the  expense  of  the  cost  of  the  re- 
frigerating car,  figured  at  one  cent  a  mile,  the  terminal  charge.  In  some  cases 
two  or  three  dollars  a  car,  and  the  extra  expense  in  hauling  a  heavier  load, 
etc.,  and,  upon  the  part  of  the  live  stock,  the  extra  cost  of  service  incurred  by 
carrying  men  to  take  care  of  the  cattle  on  the  way  to  the  market,  and  return 
transportation  for  said  men,  the  extra  expense  of  providing  stock  yards  at 
every  shipping  place,  costing  from  $800  to  $1,200  and  $1,400,  amount  of  dam- 
ages paid  by  the  railroad  companies  because  of  delays  in  reaching  the  market 
and  because  of  the  destruction  of  the  property  in  case  of  wrecks,  etc  All  the 
above-named  witnesses  for  railroads  substantially  agreed  upon  these  different 
Items.  On  the  part  of  the  commission,  Edward  P.  Ripley  and  his  statistician, 
James  Peabody,  made  comparative  statements  of  the  net  results  from  the 
carriage  of  these  different  commodities,  upon  basis  of  average  cost  of  all  busi- 
ness, per  gross  ton  mile,  which  is  concurred  in  by  the  witness  Tomlinson,  who 
made  further  statements,  which  figures  show  that  it  is  more  expensive  to  the 
company  to  carry  fresh  meats  and  packing-house  products  than  live  stock; 
but  they  did  not  consider  all  the  burdens  peculiar  to  live  stock.  All  the  wit- 
nesses agreed  in  the  showing  that  th&  cost  of  service  in  proportion  to  the 
value  of  both  kinds  of  commodities  was  greater  in  carrying  live  stock. 

(3)  Upon  the  value  of  the  service  to  the  shipper  the  testimony  of  all  the 
witnesses  substantially  agreed  that  the  value  of  fresh  meats  was  nearly  twice 
as  much  as  that  of  live  stock,  and  that  of  packing-house  products  a  large 
percentage  more  than  that  of  live  stock.  It  was  also  substantially  agreed  by 
the  witnesses  that  the  risk  of  carriage,  notwithstanding  the  double  value  of 
fresh  meats,  was  not  as  great  in  carrying  fresh  meats  and  packing-house  prod- 
ucts as  in  carrying  live  stock.  This  is  true  on  account  of  the  damages  for 
delay  to  live  stock,  and  additional  damages  in  cases  of  wrecks.  There  is  not 
much  danger  of  wrecks  in  either  class  of  business  on  account  of  the  good  con- 
dition of  the  roadbed  and  equipment  of  the  railroads. 

(4)  Upon  the  subject  of  a  proper  basis  for  making  rates  it  was  substantially 
agreed  by  the  witnesses  that  the  following  factors  were  to  be  considered  in 
fixing  a  rate:  (a)  That  it  had  been  the  practice  for  years,  and  was  proper, 
for  railroads  to  exact  all  the  traffic  would  bear.  By  this,  meaning  not  to  ar- 
bitrarily demand  certain  rates,  but  what  in  the  wisdom  of  the  railroad  oflldals 
they  thought  they  could  get  from  the  traffic,  taking  into  consideration  the 
future  business  of  the  railway,  the  prosperity  of  its  patrons,  the  length  of  the 
haul,  the  cheapness  and  kind  of  commodity,  the  profit  the  shipper  could  make 
out  of  the  shipment,  and  other  matters  of  that  kind.  This  is  the  ''value  of 
service"  theory.  Experts  and  the  interstate  commerce  commissioners  have 
agreed  that  this  is  a  very  important  factor,  and  ought  to  be  the  most  import- 
ant, unless  interfwed  with  by  competition  or  some  other  factors.  It  is  like 
the  theory  of  taxation.  This  includes  the  consideration  of  the  value  of 
the  goods  shipped  and  the  profit  shippers  can  make  by  the  carriage,  (b) 
The  cost  of  service  of  the  carriage.    This  has  not  been  an  important  factor 
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in  the  opinion  of  the  railroad  companies  in  the  past,  nor  their  practice;  ' 
but  in  this  case  all  seemed  to  agree  that  the  cost  of  seryice  ongbt  to  be 
an  important  factor  in  determining  the  rate.  Mr.  Sticlmey  was  of  the 
opinion  that  tlie  cost  of  service  arrived  at  intelligently  by  a  body  of  ex- 
perts, would  be  the  proper  basis  upon  which  to  determine  fairly  to  every- 
body the  rate  to  be  adopted,  and  this  could  be  mathematically  figured  out 
all  over  the  country.  The  other  witnesses  stated  that  this  cost  could  not 
be  obtained  at  all  accurately,  only  approximately,  (c)  The  weight,  bulk 
and  convenience  in  handling  commodities,  (d)  Commercial  necessity.  It 
was  agreed  by  all  that  rates  must  often  be  made  lower  than  they  would 
mathematically  figure  out  from  cost  of  service  or  value  to  the  shipper, 
because  the  shipper  could  not  move  the  commodity  unless  he  got  a  lower 
rate  than  the  railroads  ought  to  give  him  when  considering  the  cost 
of  service,  (e)  They  all  agreed  that  competition  was  the  greatest  factor 
in  determining  a  rate,  (f)  .The  testimony  was  all  to  the  effect  that,  as  to 
commodity  traffic  and  large  shipments  subject  to  competition,  no  skill  or 
science  was  required  in  making  rates;  that  rates  were  forced  on  carriers  by 
their  competitors,  regardless  of  what  the.rates  ought  to  be. 

(5)  The  testimony  showed  that  the  Atchison,  Topeka  &  Santa  F6  Railway 
Company,  the  Chicago  &  Northwestern  Railway  Company,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  of  the  defendants,  extend  west  from  the  Missouri  river; 
that  the  other  railroad  companies  extend  to  the  Missouri  river  points;  that 
cattle  and  hogs  originating  west  of  the  Missouri  river,  and  carried*  to  said 
river  by  the  first  named  railroads,  come  to  Chicago  and  Eastern  points  either 
upon  the  balance  of  the  through  rates  or  upon  what  is  called  a  '^proportional 
rate,'*  and  that  such  proportional  rate  from  Missouri  river  points  and  St 
Paul  to  Chicago  was  equal  to  or  less  than  the  rate  upon  fresh  meat  and  pack- 
ing-house, products;  that  the  local  rate  from  Missouri  river  points  on  live 
stock  to  Chicago  was  according  to  above  schedule ;  that  the  rate  extended  for 
100  to  150  miles  this  side  of  the  Missouri  river  and  St  Paul  to  all  points  in 
that  zone;  that  such  rates  reduced  on  going  to  the  east  until  they  got  to  the 
Mississippi  river;  and  that  the  average  Iowa  rate  to  Chicago  was  21  cents. 
The  evidence  also  tended  to  show  that  quite  a  large  number  of  cattle  were 
driven  in  from  points  east  of  the  Missouri  river  and  east  of  St  Paul,  to  the 
Missouri  river  and  St  PauL 

(6)  The  undisputed  evidence  showed  that  the  published  rate  on  fresh  meat 
and  packing-house  products  and  live  stock  from  Missouri  river  points  and 
St  Paul  to  Chicago  were  the  same  up  to  August  1902,  and  that  before  the  rail- 
road injunction  referred  to  in  the  evidence  of  March,  1002,  the  actual  rate 
on  live  stock  was  28^  cents  from  Missouri  river  points,  and  on  fresh  meat 
and  packing-house  products  rebates  were  given,  making  such  rates  below 
18  cents ;  that  when  the  said  Injunction  was  issued  the  railroad  companies  for 
a  time  followed  the  published  rate  on  cattle  of  23^  cents  from  Missouri  river 
points  and  25  cents  from  St  Paul ;  that  the  packing  houses  at  Missouri  river 
points  and  St  Paul  are  few  in  number ;  that  they  shipped  large  quantities  of 
their  products  at  regular  intervals;  that  on  account  of  such  large  quantities 
owned  by  a  few  shippers,  they  demanded  lower  rates  than  the  published  rate 
and  negotiated  with  the  defendant  railroads.  The  result  of  the  negotiations 
was  that  Mr.  Stickney,  president  of  the  Chicago  Great  Western  Railway  Com- 
pany, in  August,  1902,  entered  into  a  contract  with  them  for  7  years,  provid- 
ing that  saia  railway  for  that  period  have  a  certain  proportion  of  all  said 
packers'  business  monthly,  and  it  should  carry  the  same  for  20  cents  per  hun- 
dred pounds  from  the  Missouri  river  points,  Kansas  City  and  St  Joseph  to 
Chicago,  and  18%  cents  from  such  points  to  the  Indiana  and  Illinois  line, 
on  freight  going  east  of  Chicago ;  that  as  stated  by  Mr.  Stickney,  the  object 
of  his  making  said  contract  was  to  get  more  of  the  business,  to  get  what  he 
called  his  proportion  of  the  business.  It  appeared  that  Mr.  Stickney's  road 
was  the  longest  route  from  Missouri  river  points  to  Chicago,  and  that  In  order 
to  obtain  the  traffic,  or  any  substantial  portion  of  it  it  was  necessary  for  him 
to  make  some  special  arrangement  with  the  packers.    Then  it  .became  neces- 
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sary  for  the  other  defendant  railroads  to  ship  at  the  same  rate  In  order  to  get 
bnslnces.  It  appears  from  the  testimony  of  all  the  railroad  witnesses  on 
both  sides  that  these  rates,  according  to  their  judgment,  were  caused  by  com- 
petition in  rates. 

(7)  The  effect  of  the  present  rates  upon  the  shippers  of  live  stock  from 
intermediate  points  in  Minnesota,  Iowa,  and  Missouri,  to  Chicago,  and  to 
the  Missouri  river  points  and  St  Paul  was  considered.  Evidence  was  taken 
upon  this  subject  Schedules  and  tables  were  put  in  evidence  upon  this  as 
well  as  almost  every  other  rate  subject  The  substance  of  that  evloence 
tends  to  show  that  a  majority  of  the  cattle  within  150  miles  east  from  the 
Missouri  river  and  St  Paul  went  to  Chicago  rather  than  to  the  Missouri  river 
and  southeast  from  St  Paul  upon  the  present  rat^ ;  In  other  words,  that  the 
Chicago  market  is  not  injured  by  the  present  rates. 

(8)  The  testimony  showed  that  the  Chicago  market  was  the  best  market 
that  it  controlled  the  price  of  all  other  markets  between  the  Missouri  river 
points  and  St  Paul,  and  that  the  Chicago  market  fluctuated  from  5  cents  to 
60  or  75  cents  in  a  day. 

(9)  The  testimony  showed  that  the  Santa  F6  Railroad  Company  had  cut 
its  live  stock  rate  to  12  cents  for  a  short  period  after  August  1902,  when  the 
above  rates  in  question  went  into  effect  and  that  such  lowering  of  the  rates 
of  that  company  did  not  increase  its  business  to  Chicago. 

The  above  is  comparatively  a  very  brief  statement  of  the  pleadings,  the  is- 
sues arising  thereon,  and  of  over  1,000  pages  of  testimony  taken  before  the 
commission,  and  about  8,000  pages  of  testimony  taken  before  the  court  in  ad- 
dition thereto,  together  with  a  great  many  tables,  statements,  and  reports 
prepared  by  experts. 

L.  A.  Shaver,  C.  B.  Morrison,  U.  S.  Dist  Atty.,  and  S.  H.  Cowan, 
for  complainant. 

Ed.  Baxter,  for  defendants  B.,  C.  R.  &  N.  Ry.  Co.,  C,  St  P.,  M. 
&  O.  Ry.  Co.,  Chicago  &  Alton  Ry.  Co.,  C.  &  N.  W.  Ry.  Co.,  C,  B. 
&  Q.  Ry.  Co.,  C,  M.  &  St  P.  Ry.  Co.,  C,  R.  I.  &  P.  Ry:  Co.,  Hannibal 
&  St.  J.  Ry.  Co.,  Illinois  Cent  R.  R.  Co.,  Iowa  Central  Ry.  Co.,  K.  C, 
St  J.  &  C.  B.  Ry.  Co.,  M.  &  St  L.  Ry.  Co.,  and  Omaha,  K.  C.  &  E. 
Ry.  Co. 

C.  A.  Severance,  for  defendant  Chicago  Great  Western  Ry.  Co., 
and  intervener  St  Paul  Union  Stock  Yards  Co. 

S.  A.  Lynde,  for  defendant  C.  &  N.  W.  Ry.  Co. 

Chester  M.  Dawes,  for  defendant  C,  B.  &  Q.  Ry.  Co. 

James  C.  Jeffery,  for  defendant  Missouri  Pac.  Ry.  Co. 

Charles  A.  Clark,  for  intervener  T.  M.  Sinclair  &  Co.,  Limited. 

Milchrist  &  Scott,  for  intervener  Sioux  City  Stock  Yards  Co. 

Ira  B.  Mills,  for  intervener  Minnesota  Railroad  and  Warehouse 
Commissioners. 

F.  T.  Ransom,  for  intervener  Omaha  Packing  Co. 
• 

BETHEA,  District  Judge,  after  making  the  above  statement,  an- 
nounced the  following  opinion: 

The  court  has  considered  all  of  the  evidence  in  the  case,  and  finds 
the  following  facts: 

First.  That  the  live  stock  rates  are  reasonable  in  themselves.  All 
live  stock  from  points  west,  southwest,  and  northwest  of  the  Missouri 
river  and  St.  Paul  are  shipped  on  a  proportional  rate  from  the  Mis- 
souri river  or  St.  Paul  to  Chicago.  These  rates  are  equal  to  or  less 
than  the  rates  on  dressed  meats  and  packing-house  products  between 
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the  same  points.  There  can  be,  and  is,  no  complaint  as  to  such  traffic. 
The  local  rates  from  the  Missouri  river  and  St.  Paul,  and  from  150 
miles  east,  to  Chicago,  are  as  shown  in  above  schedule.  These  rates 
gradually  decrease  until  the  Mississippi  river  is  reached,  and  the 
average  Iowa  rate  is  21  cents.  The  great  weight  of  evidence  indicates 
that  these  rates  are  at  least  reasonably  low. 

Second.  That  the  cost  of  carrying  live  stock  is  greater  than  that 
of  carrying  dressed  meats  and  packing-house  products. 

Third.  That  the  value  of  the  service  of  carriage  is  greater  to  the 
packers,  because  of  the  higher  price  of  a  car  of  dressed  meats  or  pack- 
ing-house products.  Dressed  meats  and  packing-house  products  are 
in  value  worth  nearly  twice  as  much  as  live  stock.  This  factor  is  im- 
portant, in  ordinary  cases,  however,  in  part,  because  of  the  greater 
risk  of  carriage  of  high-priced  commo(iities.  In  these  cases  as  to 
the  particular  commodities  in  question,  the  evidence  shows  that  the 
defendant  railroad  companies  pay  out  a  much  larger  amount  in  dam- 
ages for  losses  arising  from  the  carriage  of  live  stock  than  they  do 
for  losses  arising  from  the  carriage  of  dressed  meats  and  packing- 
house products,  in  proportion  to  the  value  of  the  products  carried, 
and  more  in  damages  per  car  regardless  of  the  value.  This  makes 
the  risk  of  carriage  greater  for  live  stock.  The  result  is  that  the  value 
of  the  service  is  not  such  an  important  factor  in  this  kind  of  a  case 
as  it  is  considered  to  be  in  ordinary  cases. 

Fourth.  That  the  rates  in  question  given  to  the  packers  at  Missouri 
river  and  St.  Paul  were  the  result  of  competition.  The  product  of  the 
packers  at  these  points  was  large  in  quantity,  was  certain  and  continu- 
ous in  amount,  was  in  the  hands  of  a  few  people,  and  for  years  before 
the  federal  injunction  of  March,  1902,  had  been  competed  for  so  strenu- 
ously by  the  railroads  reaching  and  passing  through  these  points,  as  to 
cause  the  cutting  of  rates  and  the  giving  of  secret  rebates  in  large 
amounts.  Four  of  the  defendant  companies,  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Company,  the  Chicago  &  Northwestern  Railway  Com- 
pany, the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  and  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  passed  through  these 
points  into  the  territory  west  of  the  Missouri  river  and  St.  Paul.  Four 
other  of  the  defendant  companies,  the  Chicago  Great  Western  Railway 
Company,  the  Chicago  &  AltoA  Railway  Company,  the  Illinois  Central 
Railroad  Company,  and  the  Wabash  Railroad  Company  reached  the 
Missouri  river  points  and  St.  Paul,  competing  for  this  business.  Other 
railroads,  running  south  to  the  Gulf  of  Mexico,  also  competed  more 
or  less  for  said  business,  including  the  Atchison,  Topeka  &  Santa  Fe 
Railway.  After  said  injunction  was  granted  the  defendant  railroads 
(according  to  evidence  herein)  obeyed  it,  and  until  August  of  that  year 
the  said  traffic  was  carried  under  competition  between  the  defendants  at 
the  rate  of  23j4  cents  from  Missouri  river  points  to  Chicago,  and  25 
cents  from  St.Paul  to  Chicago,  etc.,  as  set  out  above.  As  a  result  of 
such  competition,  the  Chicago  Great  Western  Railway  Company  became 
dissatisfied  with  the  proportion  of  the  business  it  received,  and  in  order 
to  get  what  it  claimed  as  its  share  cut  the  rate  to  20  cents  to  Chicago 
and  ISyi  cents  to  the  Indiana  line  for  Eastern  business^  and  published 
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the  same.  This  it  did  under  a  contract  with  the  packers  running  for 
7  years.  The  Chicago  Great  Western  Railway  Company  was  the  long- 
est route  from  Chicago  to  the  Missouri  river  -points.  The  other  rail- 
road defendants,  to  meet  the  rate  made  by  the  Chicago  Great  Western 
Railway  Company,  as  a  result  of  competition,  met  and  published  the 
same  rate.  These  rates  were  not  made  voluntarily,  but  from  necessity, 
same  rate.  These  rates  were  not  made  voluntary,  but  from  necessity, 
arising  from  competition;  the  necessity  being  that  of  carrying  the 
goods  at  the  lower  rate,  or  losing  the  business  to  which  the  officers 
of  said  companies  thought  they  were  entitled.  This  cutting  of  the  rate 
by  the  Chicago  Great  Western  Railway  Company  was  not  the  origin 
of  competition.  That  had  existed  legally  since  March,  1902,  between 
defendant  railroads,  and  also  between  them  and  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  There  was  not  competition  enough 
at  said  points  to  lower  the  rate  as  to  live  stock.  There  was  little  and 
different  competition  on  rates  as  to  live  stock  at  points  between  the 
Missouri  river  and  St.  Paul  and  Chicago.  The  only  places  where  the 
opportunities  for  competition  existed  as  to  live  stock  the  same  as  to 
packing-house  products  were  immediately  at  Missouri  river  points 
and  St.  Paul,  and  there  only  as  to  live  stock  driven  in  on  foot  from  the 
surrounding  country.  There  is  comparatively  a  small  amount  of  this 
stock.  If  it  was  exactly  the  same  kind  of  a  commodity  as  that  fur- 
nished by  the  packers  there  would  be  an  opportunity  for  competition 
in  this  at  these  points  alone. 

Fifth.  That  the  competition  in  question  did  not  result  from  agree- 
ment of  the  defendants,  but  was  actual,  genuine  competition. 

Sixth.  That  the  present  rates  on  live  stock  have  not  materially  affect- 
ed any  of  the  maricets,  prices,  or  shipments ;  that  they  are  reasonably  fair 
to  Chicago  and  to  the  shippers ;  that  the  shipments  of  live  stock  from 
points  between  Chicago  and  the  Missouri  river  and  St.  Paul  are  as 
great  in  proportion  to  the  voltune  of  business  as  before  the  present 
rates  were  made;  that  the  majority  of  the  live  stock  comes  to  Chicago 
from  points  as  near  as  150  miles  this  side  of  the  Missouri  river  and  St 
Paul,  and  that  the  lower  rate  given  to  the  packers  does  not  seem  to 
directly  influence  or  injure  the  shippers  of  live  stock. 

Seventh.  That  the  rates  for  carrying  packers'  products  and  dressed 
meats  were  remunerative.  They  did  not  pay  any  portion  of  the  fixed 
charges  and  interest  of  the  railroad  companies,  nor  its  full  share  of 
the  operating  expenses,  but  they  did  pay  more  than  its  cost  of  move- 
ment and  leave  something  to  apply  upon  operating  expenses. 

Eight.  That  the  welfare  of  the  public,  including  the  shippers, 
consumers,  and  all  localities  and  markets,  dees  not  seem  to  b^  mate- 
rially affected  by  the  present  rates. 

Ninth.  That  the  usual  custom  is  for  railroads  to  charge  a  higher 
rate  for  the  finished  product  than  for  the  raw  material,  and  this,  as  a 
rule,  has  been  applied  to  live  stock  and  its  finished  products.  This  is 
not  universal,  however.  There  are  many  commodities  where  the  raw 
material  is  charged  more  for  carriage  than  its  finished  product,  as  in 
the  case- of  the  raw  material  of  cotton  and  the  compressed  cotton 
straw,  unbaled  and  baled,  pig  iron  and  its  products,  and  many  other 
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commodities.  It  also  appears  that  for  16  years  out  of  23,  between 
Missouri  river  points  and  St.  Paul  and  Chicago,  the  published  rates 
on  live  stock  were  higher  than  on  dressed  meats  and  packing-house 
products.  Many  witnesses  testified  that  the  ideal  rate  for  the  finished 
product  would  be  higher  than  the  raw  material.  This,  however,  was 
based  on  the  presumption  that  competition  or  commercial  necessity 
did  not  interfere,  and  that  the  cost  of  service  and  value  of  the  products 
would  be  greater  in  case  of  the  finished  products  than  in  that  of  the 
raw  material. 

What  is  the  law  applicable  to  the  above  facts?  These  petitions 
were  filed  to  enforce  sections  1  and  3  of  the  interstate  commerce  act 
(Act  Feb.  4,  1887,  c.  104,  §§  1,  3,  24  Stat.  379,  380  [U.  S.  Comp.  St. 
1901,  pp.  3154,  3155])  and  section  3  of  the  Elkins  act  (Act  Feb.  19, 
1903,  c.  708,  32  Stat.  848  [U.  S.  Comp.  St.  Supp.  1905,  p.  600]). 
They  are  as  follows: 

"Section  1.  All  charges  made  for  any  senrice  rendered  or  to  be  rendered 
In  the  transportation  of  passengers  or  property  as  aforesaid,  or  In  connection 
therewith,  or  for  the  receiving,  delivering,  storage  or  handling  of  such  prop- 
erty, shall  be  reasonable  and  just ;  and  every  unjust  and  unreasonable  charge 
for  such  sewrlce  is  prohibited  and  declared  to  be  unlawful." 

"Sec.  3.  That  it  shall  be  unlawful  for  any  conunon  carrier  subject  to  the 
provisions  of  this  act  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation  or  locality,  or  any  particu- 
lar description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever." 

Elkins  act: 

"Sec.  8.  That  whenever  the  Interstate  Commerce  Commission  shall  have 
reasonable  ground  for  belief  that  any  common  carrier  is  engaged  in  the  car- 
riage of  passengers  or  freight  traffic  between  given  points  at  less  than  the 
published  rates  on  file,  or  is  committing  any  discriminations  forbidden  by  law, 
a  petition  may  be  presented  alleging  such  facts  to  the  Circuit  Court  of  the 
United  States  sitting  in  equity  having  jurisdiction."  etc. 

The  questions  are:  Do  the  facts  in  these  cases  show  that  the  de- 
fendants have,  under  section  1  of  the  interstate  commerce  act,  fur- 
nished reasonable  rates?  Have  they,  under  section  3  thereof,  given 
any  undue  or  unreasonable  preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  particular  de- 
scription of  traffic  in  any  respect  whatever  ?  Have  they,  under  section 
3  of  the  Elkins  act,  committed  any  discriminations  forbidden  by  law? 
Or,  in  other  words,  did  it  makle  an  undue  preference  in  favor  of  the 
packers,  or  their  products,  at  the  Missouri  river  points  and  St.  Paul, 
or  unjustly  discriminate  against  live  stock,  the  shippers  thereof,  or 
against  Chicago,  for  the  defendants  to  lower  the  rates  for  the  packers 
without  making  the  same  or  a  greater  reduction  for  the  shippers  of 
live  stock? 

1.  The  evidence  above  shows  that  section  1  has  not  been  violated. 
The  rates  were  not  unreasonable. 

2.  Section  3  of  the  Elkins  act  covers  the  same  questions  as  do  sec- 
tions 1  and  3  of  the  original  interstate  commerce  act.  That  section 
provides  a  remedy  without  going  before  the  Interstate  Commerce  Com- 
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mission  for  the  allowing  of  any  discriminations  forbidden  by  law. 
Those  forbidden  by  law,,  so  far  as  the  questions  involved  in  these 
cases  are  concerned,  are  the  prohibitions  in  sections  1  and  3  of  the 
interstate  commerce  act.  Section  1  is  disposed  of.  Section  3  will 
hereafter  be  discussed. 

3.  Does  the  evidence  show  a  violation  of  section  3  of  the  interstate 
commerce  act? 

(A)  The  principal  objects  of  the  interstate  commerce  act,  as  shown 
by  the  many  cases  in  the  Supreme  Court  of  the  United  States,  were  to 
secure  just  and  reasonable  charges  for  transportation;  to  prohibit  un- 
just discriminations  in  the  rendition  of  like  service  under  similar  cir- 
cumstances and  conditions;  to  prevent  undue  or  unreasonable  prefer- 
ence to  persons,  corporations,  or  localities ;  to  inhibit  greater  compen- 
sation for  a  shorter  than  for  a  longer  distance  over  the  same  line ;  and 
to  abolish  combinations  for  the  pooling  of  freight.  It  was  not  de- 
signed to  prevent  competition  between  different  roads,  but  rather  to 
encourage  competition.  The  railroad  companies,  under  the  decisions 
of  the  courts  in  England  and  the  United  States,  are  only  bound  under 
this  act  to  give  the  same  terms  to  all  persons  alike  under  the  same  con- 
ditions and  circumstances,  and  any  fact  which  produces  sfn  inequality 
of  condition  and  a  change  of  circumstances  justifies  an  inequality  of 
charge.  Interstate  Commerce  Commission  v.  Baltimore  &  Ohio  Rail- 
road Company,  145  U.  S.  272,  12  Sup.  Ct.  844,  36  L.  Ed.  699.  The 
object  of  section  3  was  to  prevent  undue  or  unreasonable  preference 
or  advantage  to  any  person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic.  The  statute  does  not  define 
undue  or  unreasonable  preference  or  advantage.  That  ipust  be  left 
to  the  circumstances  of  each  case.  It  is  proper,  under  this  section,  to 
give  a  preference  or  an  advantage,  or  to  discriminate  between  persons, 
localities  or  traffic ;  but  not  make  them  undue  or  unreasonable.  Inter- 
state Commerce  Commission  v.  Alabama  Midland  Railway  Company, 
168  U.  S.  144,  18  Sup.  Ct.  45,  42  L.  Ed.  414;  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company  v.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  184,  16  Sup.  Ct.  700,  40  L.  Ed.  935. 

(B)  What  is  meant,  then,  by  "undue"  or  "unreasonable"  preference 
or  advantage?  Judge  Jackson  in  the  case  of  Interstate  Conmierce 
Commission  v.  Baltimore  &  Ohio  Railroad  Company  (C.  C.)  43  Fed. 
37,  stated  that: 

"These  words  necessarily  Involve  the  idea  or  element  of  comi>arlson  of 
one  service  or  traffic  with  another  similarly  situated  and  circumstanced,  and 
require  that,  to  be  undue  and  unreasonable,  the  preference  or  prejudice  must 
relate  and  have  reference  to  competing  parties,  producing  between  tbem  un- 
fairness and  an  unjust  inequality  in  the  rates  charged  them,  respectively, 
for  contemporaneous  service  under  substantially  the  same  circumstances  and 
conditions.  In  determining  the  question  whether  rates  give  an  undue  prefer* 
ence  or  impose  an  undue  prejudice  or  disadvantage,  consideration  must  be 
had  to  the  relation  which  the  persons  or  traffic  affected  bear  to  each  otlker 
and  to  the  carrier.  When  and  so  long  as  their  relations  are  similar  or  'satn 
stantially'  so,  the  carrier  is  prohibited  from  dealing  differently  with  them  In 
the  matter  of  charges  for  a  like  and  contemporaneous  service.  •  •  *  The 
English  cases  referied  to  above,  and  others  that  might  be  cited,  establish 
the  rule  that,  in  passing  upon  the  question  of  undue  or  unreasonable  prefer- 


Digitized  by 


Google 


INTERSTATE  COMMEBGE  COMN.  V.  CUICAOO  GREAT  W.  RT.  CO.     1015 

ence  or  advantage,  it  Is  not  only  legitimate,  but  proper,  to  take  into  consid- 
eration besides  the  mere  differences  in  charges,  various  elements,  such  as  the 
convenience  of  the  public,  the  fair  interest  of  the  carrier,  the  relative  quanti- 
ties or  volume  of  the  traffic  involved,  the  relative  cost  of  the  services  and  profit 
to  the  company,  and  the  situation  and  circumstances  of  the  respective  cus- 
tomers with  reference  to  each  other,  as  competitive  or  otherwise." 

This  opinion  was  affirmed  in  145  U.  S.  263,  12  Sup.  Ct.  844,  36 
L.  Ed.  699,  and  followed  in  other  opinions  of  the  Supreme  Court. 

(a)  A  careful  examination  of  the  opinions  of  that  court  (as  well' 
as  the  evidence  taken  in  these  cases)  shows  that  there  are  a  great  many 
factors  and  circumstances  to  be  considered  in  fixing  a  rate.  Noyes, 
Am.  R.  R.  Rates,  pp.  61  et  seq.,  85-109.  Among  other  things:  (1) 
The  value  of  the  service  to  the  shipper,  including  the  value  of  the  goods 
and  the  profit  he  could  make  out  of  them  by  shipment.  This  is  con- 
sidered an  ideal  method,  when  not  interfered  with  by  competition  or 
other  factors.  It  includes  the  theory  so  strenuously  contended  for  by 
petitioners,  the  commission,  and  its  attorneys,  of  making  the  finished 
product  carry  a  higher  rate  than  the  raw  material.  This  method  is 
considered  practical^  and  is  based  on  an  idea  similar  to  taxation.  In- 
terstate Commerce  Commission  v.  B.  &  O.  Ry.  Co.  (C.  C.)  43  Fed. 
37,  63 ;  Noyes,  Am.  R.  R.  Rates,  63.  (2)  The  cost  of  service  to  the  car- 
rier would  be  an  ideal  theory,  but  is  not  practical.  Sucli  cost  can  be 
reached  approximately,  but  not  accurately  enough  to  make  this  factor 
controlling.  It  is  worthy  of  consideration,  however.  Interstate  Com- 
merce Commission  v.  B.  &  O.  Ry.  Co.,  supra;  Ransome  v.  Eastern  Rail- 
way Company  (1857)  1  C.  B.  437,  26  L.  J.  C.  P.  91 ;  Judson  on  Inter- 
state Commerce,  §§  148,  149;  Western  Union  Telegraph  Co.  v.  Call 
Publishing  Co.,  181  U.  S.  92,  21  Sup.  Ct.  661,  45  L.  Ed.  765 ;  Inter- 
state Commerce  Commission  v.  Detroit,  Grand  Haven  &  Milwaukee 
Railroad  Co.,  167  U.  S.  633,  17  Sup.  Ct.  986,  42  L.  Ed.  306.  (3) 
Weight,  bulk,  and  convenience  of  transportation.  (4)  The  amount 
of  the  product  or  the  commodity  in  the  hands  of  a  few  persons  to  ship 
or  compete  for,  recognizing  the  principle  of  selling  cheaper  at  whole- 
sale than  at  retail.  Interstate  Commerce  Commission  v.  B.  &.  O.  Ry. 
Co.,  145  U.  S.  263,  12  Sup.  Ct.  844,  36  L.  Ed.  699.  (5)  General  pub- 
lic good,  including  good  to  the  shipper,  the  railroad  company  and  the 
different  localities.  Interstate  Commerce  Commission  v.  B.  &  O.  Ry. 
Co.,  145  U.  S.  263,  12  Sup.  Ct.  844,  36  L.  Ed.  699.  (6)  Competition, 
which  the  authorities,  as  well  as  the  experts,  in  their  testimony  in 
these  cases,  recognize  as  a  very  important  factor.  Pickering  Phipps 
V.  London  &  Northwestern  Railway  Company,  2  Q.  B.  D.  (1892) 
229  (this  case  construes  section  2  of  the  English  act  of  1854,  which  is 
almost  like  section  3  of  our  interstate  commerce  act) ;  Interstate  Com- 
merce Commission  v.  B.  &  O.  Ry  Co.,  supra ;  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company  v.  Interstate  Commerce  Com- 
mission, 162  U.  S.  184,  16  Sup.  Ct.  700,  40  L.  Ed.  935;  Interstate 
Commerce  Commission  v.  Alabama  Midland  Railway  Companv,  168 
U.  S.  144,  18  Sup.  Ct.  45,  42  L.  Ed.  414;  Louisville  &  Nashville  Rail- 
road Co.  V.  Behlmer,  175  U.  S.  648,  20  Sup.  Ct  209,  44  L.  Ed  309 ; 
East  Tennessee,  Virginia  &  Georgia  Railway  Co.  v.  Interstate  Com- 
merce Commission,  181  U.  S.  1,  21  Sup.  Ct  616,  45  L,  Ed.  719; 
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Texas  &  Pacific  Railway  Co.  v.  Interstate  Commerce  Commission, 
162  U.  S.  197,  16  Sup.  Ct.  666,  40  L.  Ed.  940;  Interstate  Commerce 
Commission  v.  Louisville  &  Nashville  Railroad  Co.,  190  U.  S.  273, 
23  Sup.  Ct  687,  47  L.  Ed.  1047.  The  Supreme  Court  has  also  held 
that  it  may  be  presumed  that  Congress,  in  adopting  the  language  of  the 
English  act,  had  in  mind  the  constructions  given  to  the  words  "undue 
preference"  by  the  courts  of  England.  Interstate  Commerce  Com- 
mission v.  B.  &  O.  Ry.  Co.,  145  U.  S.  284,  12  Sup.  Ct  844,  36  U 
Ed.  699.    . 

None  of  the  above  factors  alone  are  considered  necessarily  control- 
ling by  the  authorities.  Neither  are  they  all  controlling  as  a  matter 
of  law.  It  is  a  question  of  fact  to  be  decided  by  the  proper  tribunal 
in  each  case  as  to  what  is  controlling.  In  .every  case  the  Supreme 
Court  has  held  that  competition  may  be  controlling.  In  only  one  case 
has  it,  as  a  matter  of  fact,  been  held  not  to  be  a  defense. 

(C)  Counsel  for  the  commission  strenuously  contend  in  able  argu- 
ments that  competition  does  not  apply  to  section  3  of  the  interstate 
commerce  act.  The  authorities,  however,  are  to  the  contrary.  The 
question  was  raised  in  substantially  all  of  the  above  and  others  of 
the  Supreme  Court  cases  wherever  section  4  was  considered.  In  the 
following  cases  the  Supreme  Court  has  held  that  this  principle  of  com- 
petition applies  to  section  3.  East  Tennessee,  Virginia  &  Georgia  Ry. 
Co.  v.  Interstate  Commerce  Commission,  181  U.  S.  1,  21  Sup.  Ct  616, 
45  L.  Ed.  719,  and  cases  cited;  Interstate  Commerce  Commission  v. 
Alabama  Midland  Railway  Company,  168  U.  S.  144,  18  Sup.  Ct 
45,  42  L.  Ed.  414,  and  cases  cited  from  English  court;  Judson  on 
Interstate  Commerce,  §§  175  to  183;  Interstate  Commerce  Commis- 
sion V.  Clyde  S.  S.  Co.,  93  Fed.  R.  83,  36  C.  C.  A.  217. 

(D)  But  it  is  further  claimed  by  petitioners'  counsel  that  competi- 
tion should  not  have  any  effect  in  settling  the  questions  involved  in 
these  cases,  because  one  of  the  defendants  originated  the  competition. 
The  Interstate  Commerce  Commission  in  its  opinion  considered  the 
facts  as  to  competition  and  found  they  did  not  control  the  fixing  of 
rates.  Its  opinion,  and  the  concurring  opinion  of  Commissioner  Knapp, 
show,  however,  that  the  majority  of  the  commission  acting  in  this 
case  (Fifer  and  Prouty)  thought  that  it  was  not  a  case  to  which  com- 
petition applied.  Their  position  is  that  competition  cannot  apply  to 
this  case  because  one  of  the  defendants  (the  Chicago  Great  Western 
Railway  Company)  originated  the  competition  in  rates.  They  arg^e 
that  in  all  of  the  other  cases  decided  by  the  Supreme  Court  the  com- 
petition resulting  in  the  cutting  of  rates  was  begun  by  some  trans- 
oortation  company  not  a  defendant  in  the  hearing  before  the  com- 
mission and  the  court,  and  that  the  identical  question  involved  in  this 
case  has  not  been  passed  upon  by  the  Supreme  Court.  They  further 
argue  that  in  those  cases  the  question  as  to  the  construction  of  the 
words  "particular  description  of  traffic"  was  not  raised  or  disposed 
of.  In  reply  it  may  be  said  that  the  questions  of  undue  preference 
against  persons  or  localities  were  in  the  decided  cases,  and  those  ques- 
tions are  in  these.  Besides  an  undue  preference  cannot  be  given  to  a 
^'particular,  description  of  traffic"  without  giving  it  to  a  "person"  also. 
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The  same  principle  must  apply  to  the  traffic.  The  same  construction 
must  be  given  to  all  of  the  sentence  that  is  given  to  a  part  of  it.  One 
sentence  in  section  3  applies  to  persons,  localities,  and  particular  de- 
scriptions of  traffic.  The  same  words  "undue  preference"  apply  to 
all  those  conditions,  and  the  words  "undue  preference"  must  mean 
the  same  when  applied  to  one  condition  as  to  another.  It  may  be 
that  the  cases  passed  upon  by  the  Supreme  Court  were  cases  where  the 
railroad  company  starting  the  lowering  of  the  rate  was  not  a  de- 
fendant. But  the  courts  have  held  that  where  the  rate  is  first  lowered 
by  competitors  subject  to  the  interstate  commerce  law,  the  competi- 
tion must  be  considered.  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  1,  21  Sup.  Ct.  616,  45  L.  Ed. 
719 ;  Interstate  Commerce  Commission  v.  Southern  Railway  Company, 
(C.  C.)  105  Fed.  703.  If  counsel's  contention  was  correct,  the  right 
of  the  railroad  companies  to  set  up  competition  as  a  defense  could  be 
removed  by  making  the  company  starting  the  reduction  of  rates  a 
party  defendant.  This  construction  would  also  discourage  competi- 
tion which  the  act,  as  well  as  the  anti-trust  act,  was  intended  to  en- 
courage. East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate  Commerce 
Commission,  181  U.  S.  1,  21  Sup.  Ct.  516,  45  L.  Ed.  719 ;  Interstate 
Commerce  Commission  v.  Southern  Railway  Company  (C.  C.)  105 
Fed.  703.  Why  a  defendant  cannot  begin  the  competition  is  not  ap- 
parent. Some  one  must  begin.  Why  not  a  defendant,  if  he  is  losing 
the  business? 

The  facts  in  these  cases,  however,  show  that  competition  was  going 
on  between  these  different  defendants  and  other  railroad  companies 
that  were  not  defendants  (particularly  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company)  before  the  granting  of  the  injunction  in  March, 
1902,  and  that  such  competition  was  going  on  under  the  law  after 
March,  1902,  down  to  August  8,  1902,  when  the  Chicago  Great  West- 
em  Railway  Company's  contract  was  made  and  the  above  rates  fixed. 
Each  company  was  striving  to  get  what  business  it  could.  The  At- 
chison, Topeka  &  Santa  Fe  Railway  Company,  which  is  not  a  defend- 
ant here,  was  a  very  formidable  competitor  and  had  perhaps  the  short- 
est route  between  the  points  in  question.  The  other  railroad  com- 
panies, who  had  longer  routes,  as  did  the  Chicago  Great  Western  Rail- 
way Company,  in  order  to  get  business,  were  forced  to  do  something 
to  accommodate  and  please  their  patrons.  That  was  going  on  during 
all  the  time  mentioned,  and  was  competition.  So  it  cannot  be  said 
that  competition  was  originated  by  the  Chicago  Great  Western  Rail- 
way Company.  That  company  first  lowered  the  rates,  and  competi- 
tion forced  the  other  defendants,  including  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  to  lower  their  rates.  It  is  the  duty  of 
the  officers  of  a  railroad  company  to  get  business  in  the  interest  of  its 
stockholders.  It  appears,  then,  under  the  facts,  that  the  reduction  of 
rates  was  not  voluntary,  according  to  the  definition  and  description 
thereof  in  the  case  of  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate 
Commerce  Commission,  supra,  and  other  cases,  but  was  caused  on  the 
part  of  the  Chicago  Great  Western  Railway  Company  by  the  necessity 
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of  competing  for  business  which  under  the  law  they  were  required 
to  do. 

(E)  The  evidence  shows  that  the  rates  were  (1)  remunerative, 
(2)  reasonable,  (3)  that  competition  was  not  the  result  of  agreement, 
and  (4)  that  the  carrier  must  reduce  the  rate  or  lose  the  business. 
There  was,  then,  a  meeting  here  of  all  the  four  conditions  required 
by  the  law  to  make  competition  a  factor  in  the  fixing  of  these  rates. 
This  is  set  out  by  Mr.  Judson  in  his  work  on  Interstate  Commerce 
(section  183)  in  a  discussion  of  section  3  and  effect  of  competition  on 
it,  in  the  following  language  : 

"But  under  the  declslonB  of  the  Supreme  Court,  the  application  of  the  com- 
petitive rule  is  subject  to  the  following  qualifications:  First  The  competi- 
tion must  compel  the  lower  rate ;  that  is,  the  competition  must  be  controlling. 
The  carrier  must  either  reduce  its  rates  or  lose  the  business.  Second.  The 
competition  must  not  be  created  by  the  carrier ;  that  Is,  the  preference  must 
not  be  affected  through  an  agreement  or  combination  of  the  carrier  with  other 
carriers  stifling  competition.  Third.  The  competitive  rate  must  be  at  the  pre- 
ferred point  remunerative  to  the  carrier.  Fourth.  The  rates  must  be  reason- 
able In  themselves." 

That  author  shows  in  section  183  how  materially  competition  has 
affected  the  enforcement  of  section  3  of  the  interstate  commerce  act. 
It  must  be  remembered  in  reference  to  this  question  of  competition  that 
there  are  more  railroads  competing  for  the  packers'  products  tlian 
for  the  live  stock,  as  shown  in  the  findings  of  fact,  supra.  There 
are  four  railroads  west  of  the  Missouri  river  carrying  live  stock  east 
to  Chicago,  besides  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. There  are  eight  of  the  defendant  railroads  competing  for  the* 
packers'  products  at  the  Missouri  river  to  carry  it  east  to  Chicago. 
There  are  other  railroads  running  south  from  the  Missouri  river  that 
may  make  more  or  less  competition.  As  to  the  live  stock  originating 
east  of  the  river,  there  is  much  less  and  an  entirely  different  kind  of 
competition  from  that  arising  at  the  Missouri  river  points  and  St. 
Paul  for  the  packers'  business.  Upon  the  principles  announced  in  the 
above  authorities,  if  the  different  commodities  were  exactly  the  same, 
as  if  it  were  all  live  stock  or  all  packers'  product,  the  railroads  would 
have  a  right  to  consider,  east  of  the  Missouri  river  and  St.  Paul,  the 
stronger  competition  at  Missouri  river  points  and  St.  Paul  in 
fixing  their  rate  the  same  as  they  do  under  section  4,  or  the  long  and 
short  haul  clause.  So  we  are  limited  to  the  live  stock  driven  into 
the  Missouri  river  points  and  St.  Paul,  in  determining  whether  that 
commodity  is  there  entitled  to  the  same  rate  as  packers'  products 
shipped  from  those  same  points. 

(F)  The  contention  is  that  because  the  defendant  companies  have 
reduced  the  rate  there  as  to  packers'  commodities  they  must  reduce 
it  at  the  same  identical  points  as  to  live  stock.  But  there  is  strong 
competition  at  all  those  points  as  to  packers'  products — competition 
in  rates — ^and  there  is  no  such  competition  at  the  same  points  as  to 
live  stock.  It  is  argued  that  because  they  compete  as  to  one  kind 
of  a  commodity  they  must  compete  as  to  other  kinds  of  commodities 
at  the  same  points.  This  is  substantially  the  same  question  that  was 
raised  in  the  case  of  Interstate  Commerce  Commission  v.  Louisville 
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&  Nashville  Railroad  Company  (La  Grange)  190  U.  S.  273,  23  Sup. 
Ct  687, 47  L.  Ed.  1047.  In  that  case  the  Interstate  Commerce  Commis- 
sion held  that  because  the  defendant  companies  competed  at  one  point 
they  must  compete  at  another;  but  the  Supreme  Court,  speaking 
through  Mr.  Justice  White,  said : 

''In  the  report  of  the  commission  a  suggestion  is  found  that  La  Grange 
should  be  entitled  to  the  same  rate  as  Atlanta,  because,  if  the  carriers  con- 
cerned in  this  case  in  connection  with  other  carriers  reaching  La  Grange 
choose  to  do  so,  they  might  bring  about  competition  by  the  way  of  a  line  be- 
tween Macon  and  La  Grange,  which  would  be  equivalent  to  the  competitive 
conditions  existing  at  Atlanta.  We  are  unable,  however,  to  follow  the  sug- 
gestion. To  adopt  it  would  amount  to  this:  That  the  substantial  dissimilar- 
ity of  circumstances  and  conditions  provided  by  the  act  to  regulate  commerce 
would  depend,  not  as  has  been  repeatedly  held,  upon  a  real  and  substantial 
competition  at  a  particular  point  affecting  rates,  but  upon  the  mere  possibility 
of  the  arising  of  such  competition.  This'  would  destroy  the  whole  effect  of  the 
act  and  cause  every  case  where  competition  was  involved  to  depend,  not  upon 
the  fact  of  its  existence  as  affecting  rates,  but  upon  the  possibility  of  its 
arising." 

The  same  principle  must  apply  here.  The  construction  is  of  the  same 
sentence.  In  that  case  it  was  a  portion  of  the  sentence  that  referred 
to  localities  or  certain  shippers,  or  a  certain  kind  of  a  particular  de- 
scription of  traffic,  if  you  please.  In  these  cases  it  refers  to  a  "de- 
scription of  traffic"  and  "to  shippers." 

(G)  In  passing  upon  this  question  of  competition  it  is  the  duty  of 
the  commissioners  and  the  court  to  take  into  consideration,  in  deter- 
mining whether  the  circumstances  and  conditions  are  the  same,  and 
whether  prejudice  is  undue  or  not,  the  quantity  of  the  traffic  in  each 
case.  While  this  may  not  be  controlling,  still  it  ought  to  be  considered. 
In  the  Party  Rate  Case,  supra  (145  U.  S.  272,  12  Sup.  Ct.  844,  36 
L.  Ed.  699)^  it  was  held  controlling  as  to  passengers.  In  the  English 
cases  above  cited  it  has  been  held  a  very  important  factor  as  to  freight. 
The  facts  show  that  there  is  a  large  amount  of  packers'  product  to  be 
shipped  at  stated  intervals,  fixed  and  continuous  quantities,  in  the  hands 
of  a  few  people,  under  almost  one  control.  The  live  stock  is  not  in  such 
hands,  and  cannot  and  does  not  create  such  competition.  Noyes,  Am. 
R.  R.  Rates,  102.  After  considering  as  far  as  possible  all  the  surround- 
ing circumstances  and  conditions,  and  considering  the  rates  between  the 
two  classes  of  products  involved  in  these  suits,  and  the  law  as  announced 
by  the  Supreme  Court,  this  court  holds  that  lawful  competition  must 
be  considered  as  a  factor  in  determining  the  questions  of  fact  as  to 
undue  preference  and  unjust  discrimination. 

The  court  is  bound  to  consider  all  of  the  above  facts  and  factors 
with  others,  in  determining  whether  the  preference  and  advantage  in 
question  is  "undue"  or  "unjust."  In  such  consideration  there  appeals 
in  favor  of  the  preference  and  advantage  given  to  the  packing-house 
products — ^the  cost  of  service,  the  damage  to  the  commodities,  the 
quantity  of  the  commodity  in  the  hands  of  a  few  persons,  the  less  bulk, 
the  interest  of  the  railroad  companies,  the  interest  of  a  majority  of 
the  localities  and  consumers,  the  general  dissimilarity  of  conditions, 
and  competition.  While  there  is,  in  favor  of  the  live  stock,  the  less 
value  of  the  product  and  of  the  service  in  the  ^carriage,  the  interests  of 
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Chicago  and  its  markets,  the  stockyards,  and  dealers  in  live  stock  there. 
The  evidence  shows  that  in  substantially  all  cases  the  factor  of  com- 
petition alone  controls  the  rate.  The  Supreme  Court  in  all  cases  has 
held  that  competition  may  be  controlling.  In  only  one  case  (Social 
Circle)  has  competition  as  a  matter  of  fact  been  held  not  to  make  a 
defense  to  the  charge  of  discrimination  or  undue  preference.  When  all 
the  factors  are  considered  together,  the  conclusion  must  be  reached 
that  the  preference  and  advantage  in  question  is  not  "undue"  or  "un- 
just," and  section  3  of  the  interstate  commerce  act  has  not  been 
violated;  nor  hks  section  1  of  that  act,  nor  section  3  of  the  Elkins 
act.  Upon  a  consideration  of  all  the  evidence  the  court  holds  that 
the  prima  facie  case  made  by  the  findings  of  the  commission  has  been 
overcome  by  the  evidence  offered  before  the  court.  The  order  of  the 
commission  in  the  first  case  is  not  lawful  and  should  not  be  enforced, 
and  the  prayer  of  the  petition  in  the  second  case  should  be  denied. 
The  petitions  of  the  Interstate  Commerce  Commission  are  dismissed, 
with  costs. 


BERGER  V.  PHILADELPHIA  RAPID  TRANSIT  CO. 

(Circuit  Court,  E.  D.  Pennsylvania.    December  28,  1905.) 

No.  88. 

Stbebt  Railroads — Injubt  to  Person  Crossing  Track  with  Wagon — Oon- 

TRIBUTORT  NSGUQENCE. 

Under  the  law  of  Pennsylvania,  as  settled  by  decision,  it  is  the  duty  of 
the  driver  of  a  wagon  to  look  and  listen  immediately  before  attempting 
to  cross  the  tracks  of  an  electric  street  railroad,  and  a  plaintiff  driving 
a  wagon  having  a  hood,  which  prevented  him  from  seeing  on  either  side, 
who  looked  on  first  entering  the  street,  and  then,  although  he  saw  a 
car  approaching,  drove  upon  the  track  without  again  looking,  is  guilty  of 
negligence  per  se,  which  precludes  his  recovery  for  an  injury  resulting 
from  a  collision  with  such  car. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads* 
8215.] 

William  T.  Boyle  and  Henry  S.  Scovel,  for  plaintiff. 
Stevens  Heckscher  and  Thomas  Leaming,  for  defendant 

J.  B.  McPHERSON,  District  Judge.  The  excellent  brief  of  the 
defendant's  counsel  demonstrates,  as  it  seems  to  me,  that  the  plain- 
tiff's own  testimony  convicts  him  of  contributory  negligence.  He  was 
driving  a  heavy  wagon  east  on  Summer  street  in  the  city  of  Philadel- 
phia, intending  to  turn  north  on  Eighth  street  There  was  a  front 
hood  on  the  wagon,  which  prevented  him  from  seeing  anything  on 
either  side,  unless  he  leaned  forward  and  looked  around  the  hood. 
As  soon  as  he  could  see  down  Eighth  street,  he  looked  south  toward 
Vine,  saw  a  north-bound  car  a  half  square  away  that  was  either 
stopping  or  had  just  started,  decided  that  it  was  far  enough  distant 
to  permit  him  to  cross  in  safety,  leaned  back  behind  the  curtain,  and 
drove  on  without  looking  again.  The  horses  succeeded  in  clearing 
the  track,  but  the  wagon  was  struck,  and  the  plaintiff  was  thrown  out 
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and  injured.  Under  the  Pennsylvania  cases  this,  I  think,  was  un« 
doubtedly  contributory  negligence.  The  rule  announced  by  the  Su- 
preme Court  of  this  state  requires  a  man  who  is  about  to  cross  a 
street  railway,  on  which  cars  propelled  by  electricity  are  running, 
to  look  for  danger  immediately  before  he  crosses,  and  charges  him 
with  neglect  of  duty  if  he  fails  to  do  so,  although  he  may  have 
looked  at  some  other  point.  The  first  case  upon  this  subject  was 
Ehrisman  v.  Harrisburg  Railway  Co.,  160  Pa.  180,  24  Atl.  696,  17  L. 
R.  A.  448,  in  which  the  court  said: 

"The  rule  to  stop,  look,  and  listen  is  applicable,  in  part  at  least,  to  crossing 
street  railways.  A  person  driving  a  vehicle  has  but  to  use  his  eyes  to  avoid 
euch  accidents.  There  is  no  danger,  as  in  the  case  of  steam  roads,  of  stop- 
ping a  horse  at  the  very  edge  of  the  track.  When,  therefore,  a  citizen  attempts 
to  cross  such  track,  it  is  his  duty  when  he  reaches  it  to  look  in  both  directions 
for  an  approaching  car.  It  very  rarely,  if  it  ever,  happens  that  the  street 
is  80  obstructed  that  the  car  may  not  be  seen  as  the  citi2sen  approaches  the 
track.  It  is  his  duty  to  look  at  that  point,  and,  if  there  is  any  obstruction, 
to  listen,  and  his  neglect  to  do  so  is  negligence  per  se.  This  is  an  unbending 
rule,  to  be  observed  at  all  times,  and  under  all  circumstances.  In  the  case 
of  steaiii  roads,  a  question  sometimes  arises  as  to  the  proper  place  to  stop, 
look,  and  listen.  Where  there  Ss  a  fair  doubt  upon  this  question,  we  have 
held  that  it  must  be  submitted  t<f  a  jury.  But  no  such  case  arises  in  the 
ease  of  city  railways.  If  t|i6  citizen  looks  Just  before  he  crosses,  he  avoids 
all  danger  of  accident*' 

Burke  v.  Union  Traction  Co.,  198  Pa.  497,  48  Atl.  470,  is  equally  ex- 
plicit : 

"Electric  street  railway  companies  have  not  the  exclusive  use  of  their 
tracks,  but  in  their  use  their  rights  are  superior  to  those  of  the  traveling  pub- 
lic, and  their  cars  have  the  right  of  way.  No  one  is  warranted  in  assuming 
that  if  he  first  reaches  the  crossing  he  may  go  on,  and  that  the  whole  duty  of 
care  and  vigilance  is  then  cast  on  the  motorman.  The  duty  to  look  for  an 
approaching  car  is  an  absolute  duty,  and  failure  to  do  so  is  negligence  per  se. 
This  duty  is  not  performed  by  looking  when  first  entering  the  street,  but  con- 
tinifes  until  the  track  is  reached.  Ehrisman  v.  East  Harrisburg  City  Pass. 
Ry.  Co.,  150  Pa.  186,  24  Atl.  596,  17  L.  R.  A.  448 ;  Omslaer  v.  Pittsburg,  etc.. 
Traction  Co.,  168  Pa.  519.  32  Atl.  50,  47  Am.  St.  Rep.  901 ;  Smith  v.  Electric 
Traction  Co.,  187  Pa.  110,  40  Atl.  966.  When  a  person  about  to  cross  the 
track  of  a  steam  railroad  has  stopped,  looked,  and  listened,  at  an  apparently 
proper  place  to  see  and  hear,  the  question  as  to  whether  there  was  a  second 
place  where  he  should  have  stopped,  if  at  all  in  doubt,  is  for  the  jury;  but 
this  question  cannot  arise  in  the  crossing  of  the  tracks  of  electric  roads  in 
cities,  where  the  duty  is  to  look  just  before  crossing.  Ehrisman  v.  Harrisburg 
Ry.  Co.,  supra." 

To  the  same  effect  are  Pieper  v.  Union  Traction  Co.,  202  Pa. 
100,  61  Atl.  739;  Keenan  v.  Union  Traction  Co.,  202  Pa.  107,  51 
Atl.  742,  58  L.  R.  A.  217;  Moser  v.  Union  Traction  Co.,  205  Pa. 
481,  55  Atl.  15.  The  Superior  Court  in  McPhillips  v.  Traction  Co., 
19  Pa.  Super.  Ct.  223,  follows  the  same  rule.  In  that  case  the  court 
said: 

"It  was  the  plaintiffs  duty  to  look  just  before  he  got  upon  the  track.  Had 
he  done  so,  and  been  guided  in  his  conduct  by  what  he  could  clearly  have 
«een,  the  collision  would  not  have  occurred." 

See,  also,  Bornscheuer  v.  Consolidated  Traction  Co.,  198  Pa.  332, 
47  Atl.  872;  Tyson  v.  Traction  Co.,  199  Pa.  264,  48  Atl.  1078,  and 
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Mease  v.  United  Traction  Co.,  208  Pa.  434,  67  Atl.  820,  which,  while 
not  precisely  in  point,  are  not  irrelevant  to  the  question  under  con- 
sideration. 

Being  of  opinion,  therefore,  that  the  plaintiff's  own  testimony  shows 
that  he  was  guilty  of  contributory  negligence  under  the  rule  laid  down 
by  the  Supreme  Court  of  Pennsylvania,  and  finding  no  federal  de- 
cisions in  conflict  therewith,  it  is  directed  that  judgment  be  entered  in 
favor  of  the  defendant  notwithstanding  the  verdict 


BLAZOSSECK  v.  REMINGTON  &  SHERMAN  00. 

(Oircult  Oourt,  E.  D.  Pennsylyanla.    December  23,  190S.) 

No.  29. 

1,  Judgment — Notwithstanding  Vkbdict. 

Where  the  evidence  on  material  issues  of  fact  was  conflicting  to  Boch 
extent  as  to  require  the  submission  of  such  Issues  to  the  jury,  the  court 
will  not  grant  a  motion  for  judgment  notwithstanding  the  verdict 

[Ed.  Note.^For  cases  In  point,  see  Vbl.  30,  Oent  Dig.  Judgment,  8  387.] 

2.  New  Trial — Grounds — Inadequacy  of  Verdict. 

The  court  will  not  grant  a  new  trial  on  motion  of  plaintiff  on  the  ground 
that  the  amount  of  the  verdict  was  Inadequate,  where  In  its  opinion  the 
verdict  should  have  been  for  the  defendant 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  37,  Cent  Dig.  New  Trial.  §S 
151,  152.] 

At  Law.  On  motion  by  plaintiff  for  new  trial,  and  motion  by  de- 
fendant for  judgment  notwithstanding  the  verdict' 

George  Demming,  for  plaintiff. 
Frank  P.  Prichard,  for  defendant 

J.  B.  Mcpherson,  District  judge.  That  the  plaintiff  was  him- 
self guilty  of  negligence,  whereby  his  present  unfortunate  condition 
was  produced,  I  have  personally  little  doubt,  but  the  jury  was  of  a 
different  opinion,  and  I  cannot  say  that  the  facts  were  so  clear  and  un- 
disputed that  the  question  should  have  been  decided  by  the  court  as 
a  matter  of  law.  Upon  both  questions — the  defendant's  negligence 
being  the  other — it  seemed  to  me  that  the  testimony  would  have  amply 
justified  a  verdict  for  the  defendant,  but  I  hava-  no  disposition  to  in- 
terfere with  the  jury's  right  to  take  a  different  view,  since  the  evi- 
dence was  certainly  conflicting,  and  the  settlement  of  the  dispute  be- 
longed properly  to  that  tribunal. 

Entertaining  this  opinion,  I  do  not  see  my  way  to  grant  a  new  trial 
on  the  ground  that  the  amount  of  the  verdict  is  inadequate. 

The  motions  for  new  trial,  and  for  judgment  notwithstanding  the 
verdict,  are  refusedi 
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LEERBURGER  BROa  ▼.  UNITED  STATES. 

(Circuit  CSoxat,  S.  D.  New  York.    December  13,  1904.) 

No.  3,4S4. 

Customs     Duties — Classification — ^Masasqub      Water— Diluted      Chebbt 
Juice. 

The  article  known  as  "marasqne  water"  or  ''ean  de  marasque,*'  which 
is  produced  by  distilling  the  juice  of  crushed  cherries,  diluted  somewhat 
with  water  used  in  the  distilling  process,  is  not  dutiable  as  cherry  juice, 
under  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  H,  par.  299,  30  Stat 
174  [U.  S.  Comp.  St  1901,  p.  1,655],  but  as  an  unenumerated  manufac- 
tured article  under  section  6,  SO  Stat  205  [U.  S.  Comp.  St  1901,  p.  1693]. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

This  case  relates  to  a  decision  of  the  Board  of  General  Appraisers, 
G.  A.  5,437  (T.  D.  24,716),  which  overruled  the  protest  of  Leerburger 
Bros,  against  the  assessment  of  duty  by  the  collector  of  customs  at  the 
port  of  New  York. 

This  merchandise  consisted  of  an  article  known  as  ''marasque  water"*  or 
"eau  de  marasque,'*  which  is  produced  by  distilling  the  juice  of  crushed  cher- 
ries, some  water  being  added  In  the  process,  and  which  is  used  exclusively 
as  a  flavoring  for  confections,  candies,  marshmallows,  etc  It  was  invoiced 
At  about  80  cents  per  gallon  and  contained  10.45  per  cent  of  absolute  alcohol 
by  volume,  which  was  produced  by  fermentation;  none  being  added  extrinsic- 
ally.  The  importers  contended  that  the  conmiodity  was  dutiable  as  an  un- 
onumerated  manufactured  article  under  Tariff  Act  July  24,  1807,  c  11,  §  6, 
30  Stat  205  [U.  S.  Comp.  St.  1901,  p.  1093] ;  but  the  board  held  it  to  be 
subject  to  the  provision  for  cherry  juice  in  paragraph  299,  Schedule  H,  §  1. 
30  Stat  174  [U.  S.  Comp.  St  1901,  p.  1655],  or,  if  not  to  be  considered  cherry 
juice  in  fact  to  be  at  least  dutiable  as  such  by  similitude,  under  section  7,  30 
Stat  205  [U.  S.  Comp.  St  1901,  p.  1693]. 

It  was  observed  in  the  opinion  of  the  board : 

"SOMBRVILLB,  General  Appraiser.  The  juice  of  the  cherry,  as  observed 
in  Smith  v.  Rheinstrom,  65  Fed.  984,  13  C.  C.  A.  261,  is  nothhig  but  the  sap 
obtained  by  expression.  In  re  Curtice,  6.  A.  5,206  (T.  D.  23,967).  The  addi- 
tion of  water  to  it  would  seem  to  work  no  change  in  the  article,  except  to  make 
it  diluted  cherry  juice.  In  any  event  if  this  addition  of  water  has  produced 
such  a  change  in  the  article  as  to  take  it  out  of  the  description  of  any  of  the 
terms  used  in  the  tariff  act,  it  would  still.  In  our  judgment  more  nearly 
resemble  cherry  juice,  as  described  in  said  paragraph  299,  than  any  other 
article  enumerated  in  the  act  The  material  is  almost  Identical;  the  only 
difference  being  that  It  has  been  weakened  by  water." 

William  B.  Coughtry,  for  importers. 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

PLATT,  District  Judge.  The  decision  of  the  Board  of  General 
Appraisers  is  reversed. 
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ABATEMENT. 

Of  nuisance,  see  ''Nniflanoe,"  8  1« 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  "EUection  of  Remedies." 

I    1.    Aaother  action  pending* 

*The  pendency  in  a  state  court  of  an  ac- 
tion of  trespass  to  try  title  to  land  and  to  re- 
move a  cloud  from  the  title  does  not  place 
the  land  in  the  ezclusiye  possession  of  that 
court  in  such  sense  that  the  pendency  of  the 
action  is  a  ground  for  abatement  of  a  subse- 
quent suit  in  a  federal  court  between  the  same 
Parties  to  quiet  title  to  the  same  land. — 
laughter  v.  Mallet  Land  &  Cattle  Go.  (0. 
C.  A.)  282. 

I  2,    Deatli  of  party  and  roTlTal  of  ao- 
tioa. 

A  cause  of  action  against  a  director  of  a 
national  bank  to  recover  for  money  lost  to  the 
bank  through  his  negligence  or  misconduct  sur- 
vives  against   his   executors. — ^AUen   v.   Luke 

(o.  0.)  ew. 

ABUTTING  OWNERS.    - 

Compensation  for  taking  of  or  Injury  to  lands 
or  easements  for  public  use,  see  "Eminent  Do- 
main,'' S  8. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 


Accounting 
ship,"  S  1. 


ACCOUNT. 

between    partners,    see    ''Partner- 


ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  \  1. 

ACTION. 

Abatement,  see  "Abatement  and  RevivaL** 
Election  of  remedy,  see  "Election  of  Remedies." 
Jurisdiction  of  courts,  see  "Courts." 
Malicious  actions,  see  "Malicious  Prosecution." 

^Point 
141 F.— 65 


Pendency  of  action,  gee  ''Abatement  and  Re- 
vival," S  1. 
Restraining  action  at  law,  see  "Injunction,"  $  1« 
Survival,  see  "Abatement  and  Revival,"  $  2. 

ilcMons  betii7een  porMet  In  vo:ri^CMXxxt  relottoiiii 
See  "Master  and  Servant,"  $  6. 
Partners,  see  "Partnership,"  $  1. 

ActUmB  hu  or  against  partUrular  eUuta  af 
parties. 

See  "Corporations,"  $  4*  "Executors  and  Ad- 
ministrators," S  8;  "Master  and  Servant,"  I 
6;  I'Municipal  Corporations,"  $  2;  "Receiv- 
ers," §  1. 

Foreign  corporation,  see  "Corporations,**  i  4. 

Insurance  agent,  see  "Insurance,"  $  1. 

Stockholders,  see  "Corporations,"  $  1. 

Telegraph  company,  see  "Telegraphs  and  Tel^ 
phones,"  $  1. 

Trustee  in  bankruptcy,  see  "Bankraptcy,"  I  X 

Pardoular  cau$eB  or  grcvnda  of  aetUm. 

See  "Collision,"  $  5;  "Death,"  $  2i  "Insur- 
ance," S  5;  "Malicious  Prosecution,"  8  ^l 
"Nuisance,"  $  1. 

Breach  of  contract,  see  "Contracts,"  $  5. 

Breach  of  contract  for  employment  of  insurance 
agent,  see  "Insurance,"  I  1. 

Breach  of  warranty,  see  "Sales,"  $  8. 

Discharge  from  employment,  see  "Master  and 
Servant,"  $  1. 

Infringement  of  patent,  see  "Patents,"  S  5. 

Infringement  of  trade-mark  or  trade-name,  see 
"Trade-Marks  and  Tirade-Names,"  S  2. 

Internal  revenue  taxes,  see  "Internal  Revenue.** 

Personal  injuries,  see  "Master  and  Servant,"  I 
5;   "Railroads,"  8  8. 

Price  of  land,  see  "Vendor  and  Purchaser,"  $  4. 

Sending  unauthorized  telegraph  message,  see 
"Telegraphs  and  Telephones,*^  S  1- 

Taking  of  or  injury  to  property  In  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," 8  a 

Unfair  competition  in  trade,  see  "Trade-Marks 
and  Trade-Names,"  8  2. 

Wrongful  seizure  under  internal  revenue  laws, 
see  "Internal  Revenue." 

Particular  form$  qf  special  r«ZI</; 

See  "Creditors'  Suit" ;  "Injunction"  *  "Quieting 
Title" ;    "Specific  Performance." 

Cancellation  of  written  instrument,  see  "Cancel- 
lation of  Instruments.'* 

annotated.    8oo  ■jrllabnau 
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Determination  of  adverse  claims  to  real  prop- 

ert7»  see  "Quieting  Title." 
Dissolution  of  iMurtnership,  see  "Partnership," 

Enforcement  or  foreclosure  of  lien,  see  "Mari- 
time Laens,"  f  3;  "Mechanics'  Liens/'  f  2. 
Removal  of  cloud  on  title,  see  "Quieting  Title." 

Particular  proceedings  in  actions. 

See  "Damages";  "Dismissal  and  Nonsuit"; 
"evidence'^ ;  "Bbcecution" ;  "Judgment" : 
"Jury";  "Parties";  "Pleading";  "Process"; 
"Removal  of  Causes";   "Trial.^' 

Particular  remedies  in  or  incident  to  acUcns, 

See  "Injunction";    "Receivers."     . 

Proceedings  in  exercise  of  spedal  JurisdietUms. 

Criminal  prosecutions,  see  "Criminal  Law." 
Suits    in    admiralty,    see    "Admiralty";     "Col- 
lision" S  5;    "Maritime  Liens"  f  3;    "Ship- 
ping," S  4. 
Suits  in  equity,  see  "Equity." 

Review  of  proceedings. 
See  "Appeal  and  Error" ;    "New  Trial." 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  se«»  "Cancella- 
tion of  instruments,"  f  1;  "Nuisance,"  ft  1. 

ADJOINING  LANDOWNERS. 

Sm  "Boundaries." 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts"  8  1. 
Operation  and  effect  of  former  adjudication,  see 
^•Judgment,"  ft  2. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  8  2. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

ADMIRALTY. 

See  "Collision";  "Maritime  Liens";  ''Sal- 
vage";    "Seamen";    "Shipping";    "Towage." 

Liability  of  shipowners  for  landing  of  alien 
immigrants,  see  "Aliens,"  $  1. 

S    1.    Remedies  in  persoBma  mnd  in  rem. 

*Where  exceptions  to  a  libel  against  a  vessel 
and  its  owner  were  sustained  on  the  ground 
that  they  could  not  be  sued  jointly,  it  was  not 
error  to  permit  the  libel  to  be  so  amended  as 
to  declare  against  the  vessel  alone. — The  San 
Rafael  (C.  C.  A.)  270;  The  Sausalito,  Id.;  In 
re  North  Pac.  Coast  R.  Co.,  Id.;  North  Pac." 
Coast  R.  Co.  V.  Hall,  Id. ;  North  Shore  R.  Co. 
V.  McCue,  Id. 


f  2.    AppeaL 

*An  appeal  in  admiralty  by  eitber  party  from 
the  District  Court  to  the  Circuit  Court  of  Ap- 
peals vacates  altogether  the  decree  of  the 
District  Court,  and  opens  the  whole  case  for 
trial  anew  in  the  appellate  court. — The  San 
Rafael  (C.  C.  A.)  270;  The  Sausalito,  Id.. 
In  re  North  Pac  Coast  R.  Co.,  Id.;  North 
Pac.  Coast  R.  Co.  ▼.  Hall.  Id.;  North  Shore 
R.  Co.  T.  McCue,  Id. 

ADMISSIONS. 

As  evidence  in  criminal  prosecutions,  see  "Chmi- 
nal  Law,"  f  1. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Titie." 

ADVERSE  POSSESSION. 


I  1.     Plemdinc,   evidenee*   trial, 
▼iew. 

Evidence  considered,  and  held  insufficient  to 
sustain  the  defense  of  title  by  adverse  pos- 
session, in  a  suit  to  quiet  title. — ^Davls  v.  Com- 
monwealth Land  &  Lumber  Co.  (C.  C)  71 L 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  {  & 


AGREEMENT. 


See  "OontractB." 


ALIENS. 


Evidence  of  other  offenses  in  prosecution  for 
forgery  of  certificate  of  residence,  see  ••Crimi- 
nal Law."  §  L 

Joinder  of  offenses  in  prosecution  for  forgery 
of  certificate  of  residence,  see  '•Indirtment 
and  Information,"  §  1. 

S    1.    Imittisrmtion. 

The  duty  imposed  on  shipowners  and  their 
agents  hy  Act  March  3,  1891,  c.  551,  §§  8,  10, 
26  Stat  1085,  1086  [U.  S.  Comp.  St.  1901,  pp. 
1298,  1299],  to  adopt  precautions  to  prevent 
the  landing  of  alien  immigrants  at  places  other 
than  those  designated  by  the  inspection  officers, 
and  to  detain  on  board  until  their  return  such 
as  are  rejected,  c^oes  not  make  them  insurers 
of  the  safe-keeping  of  immigrants  landed  for 
inspection  at  the  place  designated,  and  while 
in  the  custody  of  such  officers,  and  they  cannot 
be  convicted  of  a  violation  of  tbe  act  because 
of  the  escape  of  immigrants  while  so  held. — 
H.  Hackfeld  &  Co.  v.  United  States  (G.  C.  A.) 
9. 

*An  alien  who  in  good  faith  has  acquired  and 
maintains  his  residence  in  the  United  States, 
on  his  return  from  a  temporary  absence  in  a 
foreign  country  is  not  an  alien  immigrant  with- 


*  Point  mnnotated.    See  syllabna. 
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in  tlie  meaning  of  the  immigration  statntes, 
but  has  the  nght  to  leave  and  re-enter  the 
United  States  with  the  same  freedom  as  a 
resident  who  is  also  a  citizen. — In  re  Buchs- 
baom  (D.  C.)  221, 

AMENDMENT. 

Of  porHeuZcn*  l«0al  proosedfnoi* 
See  "Parties/*  H  %  3. 
As  to  iMirties  in  equity,  see  ''Equity/'  i  1. 
Libel  in  admiralty,  see  "Admiralty/*  f  1. 
Petition  in  bankruptcy!  see  "Bankruptcy/'  i  1. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Courts,"  ft  4;  "Be- 
moyal  of  Causes,"  i  8. 

ANCILLARY  ADMINISTRATION. 

See  "Bzecutora  and  Administrators,"  i  8. 

ANCILLARY  RECEIVERSHIP. 

Sm  "ReceiTen,"  i  L 

ANIMALS. 

Injuries  from  operation  of  railroads,  see  "Ball- 
roads,"  I  8. 

ANNUITIES. 

Interest  on,  see  "Interest,"  §  1. 

APPEAL  AND  ERROR. 

See  "New  Trial." 

Beview  of  criminal  prosecutions,  see  "Criminal 
Law,"  §  4. 

Beview  of  proceedings  in  admiralty,  see  "Ad- 
miralty/' §  2. 

Beview  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," f  4. 

f   1.    Parties. 

*An  appeal  will  not  be  dismissed  because  of 
the  failure  to  bring  in  by  citation  parties  who 
have  no  interest  in  the  decree  appealed  from. 
— TuU  V.  Nash  (C.  C.  A.)  557. 

f    2.     Requisites     mud     prooeedinss     for 
trrnnsf  er  of  emnse. 

That  a  writ  of  error  designates  the  parties 
as  plaintiff  and  defendant,  following  the  title 
of  the  cause  in  the  court  below,  is  not  a  fatal 
error. — H.  Hackfeld  &  Co.  v.  United  States 
(C.  C.  A.)  9. 

f   3.     Beeord  and  proceedings  not  in  rec- 
ord. 

It  is  the  duty  of  counsel  for  a  plaintiff  in 
error  to  furnish  the  Circuit  Court  of  Appeals 
with  a  full  and  complete  transcript  of  the  rec- 
ord as  described  in  the  certificate  to  the'  bill 


*  Point  annotated.    See  syllabnai 


of   ezceptioiM,    includinff   exhibits. — ^Dalton  t. 
Moore  (C.  a  A.)  811. 

i  ^     Assignment  of  errors* 

The  practice  of  filing  a  large  number  of  a»- 
signments  of  error  defeats  the  purpose  of  the 
rule  requiring  such  assignments,  and  is  not  to 
be  approved. — Michigan  Home  Colony  Co.  v. 
Tabor  (C.  C.  A.)  832, 

I   6.    Beview. 

Where  at  the  close  of  the  evidence  both  par- 
ties request  peremptory  instructions,  the  giv- 
ing of  one  is  a  conclusive  finding  in  favor  of 
such  party  on  every  disputed  issue  of  fact,  and 
the  only  questions  for  determination  by  a  re- 
viewing court  are  whether  there  was  any  sub- 
stantial evidence  to  sustain  such  findings,  and 
whether  there  was  error  in  the  declaration  or 
application  of  the  law. — Western  Express  Co. 
▼.  United  States  (C.  a  A.)  28. 

Under  the  settled  rule  that  after  verdict  and 
judgment  it  will  be  presumed  that  facts  nec- 
essary to  support  the  judgment  were  proved, 
and  in  all  formal  and  technical  matters  the 
complaint  will  be  treated  as  amended  to  con- 
form to  the  faots,  granting  permission  to  a  de- 
fendant to  amend  a  cross-petition  in  matter  of 
form  after  a  verdict  in  his  favor  thereon  clear- 
ly authorized  by  the  evidence  was  not  prej- 
udicial error. — Michigan  Home  Colony  Co.  v. 
Tabor  (C.  C.  A.)  332. 

*Where  both  parties  make  motions  for  di- 
rection of  a  verdict,  one  of  which  is  granted, 
the  only  questions  reviewable  bv  an  appellate 
court  besides  the  sufficiency  of  the  pleadings  to 
support  the  judgment  are  whether  there  is  any 
substantial  evidence  to  support  the  finding,  and 
whether  there  was  reversible  error  in  the  ad- 
mission or  exclusion  of  evidence. — Michigan 
Home  Colony  Co.  v.  Tabor  (C.  C.  A.)  332. 

A  finding  by  a  master  that  certain  appliances 
were  attached  to  a  factory  must  be  taken  as 
correct  in  determining  whether  or  not  such  ap- 
pliances became  subject  to  a  prior  mortgage 
on  the  building  and  machinery  therein,  where 
it  was  not  excepted  to,  and  there  is  no  evidence 
showing  the  character  of  the  appliances  or 
whether  or  not  they  were  detachable.— General 
Fire  Extinguisher  v.  Lamar  (C.  C.  A.)  353. 

Where  a  defeated  party  has  introduced  all 
the  evidence  he  can  offer,  and  is  estopped  to 
deny  that  he  can  do  no  more,  and  the  bill  of  ex- 
ceptions shows  that  evidence  would  not  sus- 
tain a  verdict  In  his  favor,  an  instruction  to 
return  a  verdict  against  him  on  some  other, 
but  untenable,  ground,  is  error  without  preju- 
dice.— Bank  of  Havelock  v.  Western  Union 
Telegraph  Co.  (C.  O.  A.)  522. 

A  party  who  made  no  application  to  the 
court  to  obtain  inspection  of  a  document  in 
the  possession  of  the  adverse  party  cannot  as- 
sign as  error  the  refusal  of  such  party  to  per- 
mit an  in8pection.--Tull  v.  Nash  (C.  C.  A.)  557. 

In  a  joint  action  against  a  street  car  and 
omnibus  company  for  personal  injuries  to  a 
passenger,  with  a  verdict  of  not  guilty  as  to 
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the  omnibns  company  and  guilty  as  to  the  street 
car  company,  on  error  sued  out  by  the  street 
car  company,  no  error  committed  in  favor  of 
the  omnibus  company  can  arail  plaintiff  in 
error  unless  it  prejudiced  his  defense. — Denver 
City  Tramway  Co.  v.  Norton  (C.  C.  A.)  599; 
Same  v.  French,  Id. 

*In  the  federal  courts  the  ruling  of  a  trial 
couit  on  a  motion  to  set  aside  a  verdict  and 
grant  a  new  trial  is  not  subject  to  review. — 
J.  W.  Bishop  Co.  ▼.  Shelhorse  (C.  a  A.)  643. 

*0n  a  writ  of  error,  the  appellate  court  can- 
not review  questions  of  fact  or  determine  the 
weight  to  be  given  to  evidence  which  was  prop- 
erly admitted. — ^J.  W.  Bishop  Co.  v.  Shelnorsc 
(C.  C.  A.)  ©43. 

I  6.     OetenninatloB   and  dispositloB   of 


*The  reversal  of  a  judgment  by  an  appellate 
court  on  the  ground  that  the  trial  court  erred 
in  refusing  defendant's  motion  to  direct  a  ver- 
dict in  its  favor  does  not  entitle  defendant  to 
a  directed  verdict  on  a  second  trial,  unless 
the  evidence  Is  substantially  the  same. — Denver 
&  a  Q.  B.  Oo.  T.  Arrighi  (0.  C.  A.)  67. 


APPLIANCES. 

nan  caused  by  def  c 

APPOINTMENT. 


Injury  to  aeaman  caused  by  defecti,  iee  "Sea- 
men." 


Of  commissioners  by  court  of  bankruptcy,  see 

"Bankruptcy,"  {  2. 
Of  executor  or  administrator,  see  '^Executors 

and  Administrators,"  S  L 

APPRAISAL 

Of  merchandise  subject  to  duty,  see  "Customs 
Duties,"  S  & 

ARGUMENT  OF  COUNSEL 

In  criminal  proaecutions,  see  "Criminal  Law," 
IS  2,  4. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  '*Emhient  Domain,"  §  2. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Brror,"  (  4. 

ASSIGNMENTS. 

In  bankruptcy,  see  "Bankruptcy,"  {  2. 

Tran^en  cf  particuUir  spedea  of  property^ 

righla^  or  ingtrumenta. 
See   "Bills  and   Notes,"  {  1;   "Chattel  Mort- 
gages," I  1. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  ''Bankruptcy,'*  i  2. 

ASSOCIATIONS. 

See  "Building  and  Loan  Aasodationa.* 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Seirant," 
SI  2,  3,  5. 

ATTACHMENT. 

See  •'Execution." 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  fai 
criminal  prosecutions,  see  "Criminal  Law," 
fifi  2,  4. 

I  1.    Retainer  and  antkoxity. 

On  change  of  attorney  the  court  will  not 
compel  client  to  pay  for  services  rendered  where 
the  case  was  taken  on  a  contract  for  a  con- 
tingent fee  whidi  is  of  doubtful  validity.— 
Silverman  v.  Pennsylvania  R.  Co.  (C  C.)  382. 

f  8.     Compensation   and   lien    of    attov* 
ney. 

Attorneys  held  not  entitled  to  an  allowance 
of  fees  for  services  out  of  the  estate  of  a  minor. 
— TuU  v.  Nash  (C.  0.  A.)  557. 

A  contract  between  attorney  and  client  for 
a  contingent  fee  held  not  to  have  been  repudi- 
ated by  the  attorney,  nor  the  amount  to  which 
he  was  entitled  thereunder  to  have  been  re- 
duced by  the  fact  that  he  joined  the  client  as 
a  defendant  in  a  suit  contemplated  by  the  con- 
tract for  the  purpose  only  of  having  his  rights 
under  the  contract  adjudicated. — ^Tull  t.  Kash 
(C,  O.  A.)  667. 

AUTHORITY. 

Of  attorney,  see  "Attorney  and  Client,**  8  1. 

BAIL 

Release  by  habeas  corpus  of  persons  at  large  « 
on  bail,  see  "Habeas  Corpus,*'  {  1. 

BANKRUPTCY. 

Conclusiveness  of  former  adjudication  on  Is- 
sue of  discharge  in  bankruptcy,  see  "Judg- 
ment," J  2. 

Institution  of  i)roceeding  in  bankruptcy  as 
ground  for  action  for  malicious  prosecution, 
see  "Malicious  Prosecution,"  i  1. 


*  Point  annotated.    See  ayllabma. 
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f   1.    Peiltioii,      adjudieatioii,      wArvsmty 
and  ovstody  of  property. 

A  petition  in  involuntary  bankruptcy  must 
allege  that  the  defendant  owes  debts  to  the 
amount  of  $1,000  op  over  to  bring  him  within 
the  class  of  debtors  subject  to  the  provisions  of 
the  act  as  defined  by  Bankr.  Act  July  1,  1898, 
c  541.  §  4b,  80  Stat  547  [U.  S.  Comp.  St  1001, 

I>.  8423],  and  the  omission  of  such  allegation 
eaves  the  court  without  Jurisdiction  to  make  an 
sdjudication. — C.  C.  Tart  Co,  v.  Century  Sav. 
Bank  (O.  C.  A.)  869. 

A  district  court  held  to  have  power  to  per- 
mit the  amendment  of  a  petition  m  involuntary 
bankruptcy  after  a  hearing  thereon  before  a 
referee,  l^  alleging  specific  acts  of  bankruptcy 
found  by  the  referee,  and  which  were  covered 
cnly  by  a  general  allegation,  no  objection  hav- 
ing been  made  on  that  ground  before  the  ref- 
eree.— Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A.)  518. 

Bvidence  held  to  sustain  the  finding  of  a 
referee  of  the  insolvency  of  an  alleged  bank- 
rupt corporation,  and  that  certain  transfers 
of  property  constituted  acts  of  bankruptcy. — 
Chicago  Motor  Vehicle  Co.  v.  American  Oak 
Leather  Co.  (C.  C.  A.)  518. 

A  manufacturing  corporation  has  its  prin- 
cipal place  of  business,  within  the  meaning 
of  Bankr.  Act  July  1,  1808.  c  541,  f  2  (1), 
80  Stat  545  [U.  S.  Comp.  St.  1001,  p.  3420], 
in  the  district  where  it  has  its  plant  and  main- 
tains its  business  office,  although  it  may  be 
organized  in  another  state  where  it  keeps  a 
nominal  office,  and  it  is  subject  to  adjudication 
in  such  district  after  it  has  ceased  business 
therein  except  the  liquidation  of  its  affairs. — 
Tiffany  v.  La  Plume  Condensed  Milk  Co.  (D. 
C.)  444. 

A  person  who  contracts  debts  while  engaged 
in  a  business  which  makes  him  liable  to  bank- 
ruptcy is  not  to  be  heard  to  say  that  he  is  not 
so  engaged,  even  though  he  has  In  fact  ceased 
to  be  so,  so  long  as  his  debts  remain  unpaid. — 
Tiffany  v.  La  Flume  Condensed  Milk  Co.  (D. 
C.)444. 

A  corporation  which  was  engaged  in  a  busi- 
ness which  subjected  it  to  bankruptcy  proceed- 
ings when  it  contracted  debts  to  petitioning 
creditors  does  not  change  its  character  and  be- 
come exempt  from  such  proceeding  by  stopping 
business  altogether  and  going  into  liquidation, 
volunta:^  or  involuntary.  —  Tiffany  v.  La 
Plume  Condensed  Milk  Co.  (D.  C.)  444. 

i  2.     Assisiunent*     mdmiaistratioia*    and 
distribntion  of  bankrupt's  estate. 

*A  court  of  bankruptcy  has  power  to  order  the 
sale  of  any  property  of  a  bankrupt  clear  of 
incumbrances,  and  also,  in  its  discretion,  to 
appoint  commissioners  to  make  the  sale;  there 
being  no  requirement  that  such  sales  shall  be 
made  by  the  trustee. — Sturgiss  v.  Corbin  (C. 
C.  A.)  1. 

*k  sale  of  property  of  a  bankrupt,  made  at 
public  auction,  under  an  order  of  the  court 
in  which  there  was  neither  fraud  nor  mistake, 


shonld  not  be  set  aside  merely  on  an  offer  by 
an  unsuccessful  bidder  of  an  advanced  price, 
amounting  to  no  more  than  4  per  cent  above 
the  sale  price.— Sturgiss  v.  Corbin  (C.  C.  A.)  1. 

Bankr.  Act  July  1,  1808,  c  541,  30  Stat  544 
ru.  S.  Comp.  St  1001,  p.  3418],  does  not  con- 
fer on  a  district  court  general  equity  jurisdic- 
tion to  entertain  a  plenary  suit  by  a  third  per- 
son to  cancel  the  satisfaction  of  a  mortgage, 
and  to  declare  a  trust  in  mortgaged  property 
of  a  bankrupt  which  is  not  in  possession  of 
the  trustee,  nor  a  part  of  the  estate  for  dis- 
tribution, and  in  which  general  creditors  have 
no  interest — ^Brumby  v.  Jones  (C.  C.  A.)  318. 

It  is  proper,  and  generally  advisable,  to  sell 
the  real  estate  of  a  bankrupt  free  from  his 
wife's  inchoate  right  of  dower,  with  her  con- 
sent and  to  compensate  her  for  such  release  by 
a  fair  allowance  out  of  the  proceeds. — Savage 
V.  Savage  (C.  C.  A.)  346. 

A  contract  between  a  man  and  his  divorced 
wife  by  which  alimony  allowed  her  by  the  de- 
cree was  converted  into  an  annuity  for  life 
secured  by  a  recorded  lien  on  specific  property 
held  not  affected  by  a  subsequent  remarriage  of 
the  parties,  and  enforceable  against  the  bus- 
band^s  subsequent  creditors  in  bankruptcy. — 
Savage  y.  Savage  (C.  C.  A.)  346. 

A  deed  of  property  made  by  a  husband  to 
his  wife  by  way  of  gift  at  a  time  when  he 
was  not  indebted,  and  which  was  duly  recorded, 
is  valid  as  against  his  subsequent  creditors  in 
bankruptcy. — Savage  y.  Savage  (C.  C.  A.)  346. 

Where  property  which  claimant  had  contract- 
ed to  sell  to  a  bankrupt  for  cash  came  into  its 
possession,  through  mistake  of  claimant  with- 
out prepayment,  the  transaction  was  not  a 
conditional  sale  within  Code  Ga.  1805,  f  2776. 
but  there  was  in  law  no  delivery,  and  the,  title 
remained  in  claimant  by  operation  of  law,  and 
it  was  entitled  to  reclaim  the  same  or  its  pro- 
seeds  from  the  trustee. — Southern  Pine  Co.  v. 
Savannah  Trust  Co.  (C.  C.  A.)  802. 

Where  the  only  matter  certified  to  the  Dis- 
trict Court  for  review  by  a  referee  in  bank- 
ruptcy was  an  order  overruling  a  demurrer 
to  and  denying  a  motion  to  strike  out  por- 
tions of  a  motion  filed  by  a  trustee,  a  subse- 
quent order  made  by  the  referee  on  said  mo- 
tion was  not  before  the  District  Court  for 
review.— Ellis  v.  Krulewitch  (C.  C.  A.)  954. 

A  bankrupt  should  not  be  summarily  ordered 
to  pay  over  money  or  deliver  property  to  his 
trustee  unless  the  court  is  morally  certain  that 
he  has  been  guilty  of  fraudulent  concealment, 
and  that  obedience  to  the  order  can  be  enforced. 
—In  re  Sax  (D.  C.)  223. 

Bvidence  held  insufficient  to  defeat  the  al- 
lowance of  notes  given  by  a  bankrupt  corpo- 
ration in  payment  for  stock  of  another  corpo- 
ration, either  on  the  ground  of  fraud  or  ultra 
vires. — In  re  New  York  Car  Wheel  Works  (D. 
C.)  430. 

A  temporary  restraining  order  granted  pend- 
ing a  hearing  on  a  rule  to  show  cause  why  an 
injunction    snould    not    issue   restraining   the 
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dispodtioB  of  property  alleged  to  belong  to  a 
bankrupt  will  be  discontinued  where  an  answer 
has  been  filed  denying  the  allegations  of  the 
bill,  and  after  the  lapse  of  several  months  the 
rule  has  not  been  brought  to  a  hearing,  and  no 
proofs  have  been  taken  in  support  of  the  bill. — 
In  re  Latimer  (D..  G.)  666. 

S   8.    Rishts*  reuediea»  and  disoharse  of 
bmnkrnpt. 

An  indebtedness  created  by  the  embezzlement 
and  misappropriation  of  the  funds  of  a  bank 
by  the  debtor  while  acting  in  the  capacity  of 
vice  president  of  the  bank,  and  having  full 
control  of  its  affairs,  is  one  created  by  his 
fraud,  embezzlement,  and  misappropriation 
while  acting  in  a  fiduciary  capacity  within  the 
meaning  of  Bankr.  Act  July  1.  1898,  c.  541, 
f  17a  a)  30  Stet  550  [U.  S.  Oomp.  St  1901 

g.  3428],  and  from  which  he  is  not  released 
y  a  discharge  in  bankruptcy. — ^Harper  v.  Ran- 
•  kin  (C.  C.  A.)  626. 

An  objection  to  the  discharge  of  bankrupts 
under  Bankr.  Act  July  1,  1898,  c.  541,  $  14b 
(3),  30  Stat,  550  [U.  S.  Comp.  St  1901,  p. 
34271,  as  amended  in  Act  Feb.  5,  1903,  c. 
487,  32  Stat.  797  [U.  S.  Comp.  St  Supp.  1905, 
p.  684],  on  the  ground  that  they  obtained  credit 
upon  a  materially  false  statement  in  writing, 
held  not  sustained  by  the  evidence. — In  re 
Kaplan  (D.  G.)  463. 

A  bankrupt  held  not  entitled  to  exemption  un- 
der the  law  of  Pennsylvania  on  the  ground  of 
concealment  of  money  and  property  with  intent 
to  defraud  his  creditors.— in  re  Alex  CD,  C.) 
483. 

S  4.     Appeal  and  roTlslon  of  proeeedlnca. 

♦An  order  of  a  district  court  in  bankruptcy 
setting  aside  a  sale  of  property  and  directing 
a  resale  is  not  reviewable  on  petition  to  super- 
intend and  revise  until  after  the  resale  has  been 
made  and  confirmed. — Sturgiss  v.  Corbin  (O. 
G.  A.)  1. 

The  failure  to  incorporate  any  evidence  in 
the  record  on  an  appeal  from  sin  adjudication  of 
bankruptcy  is  not  ground  for  dismissal,  where 
it  does  not  appear  from  the  record  that  any  evi- 
dence was  taken. — G.  O.  Taft  Go.  v.  Century 
Sav.  Bank  (G.  C.  A.)  369. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  § 
25a,  30  Stat.  553  (U.  S.  Comp.  St  1901,  p. 
3432],  an  adjudication  of  bankruptcy  may  be 
reviewed  by  appeal,  although  only  questions  of 
law  are  presented  for  review. — G.  C.  Taft  Co. 
V.  Century  Sav,  Bank  (G.  G.  A.)  369. 

Findings  of  fact  made  by  a  referee  in  bank- 
ruptcy upon  the  conflicting  testimony  of  wit- 
nesses examined  before  him  have  every  rea- 
sonable presumption  in  their  favor,  and  should 
not  be  set  aside  nor  modified  unless  it  clearly 
appears  that  there  was  error  or  mistake  on 
his  part — Southern  Pine  Go.  v.  Savannah  Trust 
Go.  (G.  G.  A.)  802. 

An  order,  made  by  a  District  Court  in  bank- 
ruptcy, confirming  or  setting  aside  an  order 
by  a  referee  requiring  a  bankrupt  to  turn 
over   property,   is  not  reviewable  by   the  Gir- 


CHlt  Court  of  Appeal!  on  a  pedtioa  for  le- 
vision  in  matter  of  law,  since  it  involvea  ques- 
tions of  fact— EUia  y.  Kmlewitch  (a  CL  A.) 
954w 

BANKS  AND  BANKING. 

Conspiracy  to  violate  banking  laws,  see  **Cmh 

spiracy,"  ft  1^ 
Indorsement  of  note  by  bank,  see  "Bills  ai^ 

Notes."  8§  1,  2. 
Joinder  of  offenses  in  prosecution   for   offense 

against   banking  laws,   8»e   **  Indictment   aod 

Information,"   f   1. 
Multifariousness  in  pleading  in  lotion  against 

bank  directors,  see  ^'Equity,"  §  2. 
Survival   of   action   against   director   of  %ank. 

see  "Abatement  and  Kevival,"  f  2. 

S    1.    Ifational  banks. 

Untries  in  the  books  of  a  national  bank 
which  correctly  record  actual  transactions  of 
the  bank,  although  such  transactions  may  have 
been  unauthorized,  or  even  fraudulent,  are  not 
false  entries  within  the  meaning  of  Rev.  St, 
S  5209  [U.  6.  Comp.  St  1901,  p.  ^97],  and  will 
not  sustain  an  indictment  thereunder  for  the 
making  of  false  ^itries. — ^Twining  v.  United 
States  (C.  G.  A.)  41. 

A  receiver  of  a  national  bank  may  maintain 
a  suit  against  the  directors  in  behalf  of  credit- 
ors and  stockholders  to  recover  sums  alleged 
to  have  been  lost  to  the  bank  through  the  mis- 
conduct or  negligence  of  defendants,  and  it  is 
not  a  necessary  condition  precedent  that  vio- 
lations of  the  banking  act  should  have  been 
previously  adjudged  in  a  suit  bronirht  by  the 
comptroller. — ^Allen  v.  Luke  (C.  C.)  094^ 

A  bill  against  directors  of  a  national  bank 
to  recover  sums  lost  through  their  alleged  negli- 
gence and  misconduct  held  demurrable  for  un- 
certainty.—Allen  V.  Luke  (C.  C.)  094. 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Bailding  and 
Loan  Associations." 

BILL  OF  EXCHANGE. 

See  "BUIa  and  Notes." 

BILLS  AND  NOTES. 

Indorsement  by  coriK>ratlon,  see  Corporations," 

§  3. 
Notes  secured  by  chattel  mortgage,  see  ''Chattel 

Mortgages,"  f  1. 
Parol  or  extrinsic  evidence,  see  "EMdenoe,"  f  2L 

f    1.    NegotiabiUty  aad  tra&afer. 

Under  Comp.  St  Neb.  1901,  S  3380.  aa  con- 
strued by  the  Supreme  Court  of  the  state,  a 
written  guaranty  signed  by  the  payee  on  the 
back  of  a  note  i^yable  to  his  order  constitutes 
an  indorsement  with  an  enlarged  liability,  and 
transfers  the  legal  title  free  from  equities  ex- 
isting between  the  original  parties. — ^Leahy  v. 
Haworth  (G.  C.  A.)  850. 


*  Point  annotated.    See  syllabus. 
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A  written  esBignment  on  the  back  of  a 
promissory  note  payable  to  the  order  of  the 
payee,  signed  by  such  payee,  is  the  equivalent 
of  a  blank  indorsement  to  transfer  title  to 
the  note  free  from  equities,  either  under  the 
law  merchant,  or  Gomp.  St.  Neb.  1901,  §  3380. 
—Leahy  v.  Haworth  (C.  C  A.)  850. 

The  mere  fact  that  a  borrower  of  money 
from  a  third  person  through  the  cashier  of  a 
bank  as  agent  for  the  lender,  for  which  a  note 
was  given  to  the  bank  and  indorsed  by  it  to 
the  lender,  afterwards  paid  notes  to  the  bank 
from  the  proceeds  of  the  loan,  did  not  consti- 
tute a  consideration  for  the  bank's  indorse- 
ment.— First  Nat  Bank  ▼.  Anderson  (0.  O.  A.) 
926. 

I   2.     Bisbts  and  UabiUUea  on  indorae- 
ment  or  traasf  er. 

A  national  bank  is  not  liable  to  the  indorsee 
of  a  note  on  an  indorsement  made  without 
consideration  and  merely  as  a  means  of  trans- 
ferring the  legal  title  to  such  indorsee,  who 
was  the  equitable  owner. — First  Nat  Bank  v. 
Anderson  (C.  0.  A.)  926. 

§   3.    Pmyment  aad  diaoluirso* 

Declaration  held  sufficient,  in  an  action  co 
recover  money  paid  on  a  check  bearing  a 
forged  indorsement. — United  States  v.  National 
Bank  of  Republic  (O.  C.)  208;  Same  v.  Nation- 
al Bank  of  Commonwealth,  Id. ;  Same  t.  Nation- 
al Bzch.  Bank,  Id.  • 

*Where  piaintifE  by  honest  mistake  paid 
money  to  defendant  upon  a  check  bearing  a 
forged  indorsement,  mere  delay  in  notifying 
defendant  of  the  discovery  of  tiie  forgery,  al- 
though unnecessary  and  unreasonable,  will  not 
defeat  the  right  to  recover  back  the  money 
paid,  in  the  absence  of  evidence  that  the  delay 
has  worked  damage  to  defendant — United 
States  V.  National  £xch.  Bank  (C.  C.)  209. 

BONA  FIDE  PURCHASERS. 

Of  lands,  see  "Vendor  and  Purchaser/'  {  8. 

BOUNDARIES. 

§    1.    DeserlptioB. 

A  purchaser  of  state  lands  who  selects  the 
land  and  has  a  "call"  survey  of  the  same 
made  by  protraction,  without  actually  running 
the  lines,  and  applies  for  and  obtains  a  patent 
in  accordance  with  such  survey,  takes  the  risk 
of  overlaps  upon  prior  grants,  and  of  loss  by 
reason  of  the  extension  of  the  boundaries,  if 
run  in  accordance  with  the  calls  of  the  survey 
and  patent  across  the  line  of  the  state;  and  a 
grantee  of  such  purchaser  takes  no  greater 
rights  in  these  respects  than  his  grantor  had. — 
Bramblet  v.  Davis  (C.  C.  A.)  776. 

A  call  for  the  corner  of  a  survey  at  a  stake 
"near  Cumberland  Gap"  construed  to  mean 
at  or  in  Cumberland  dap,  and  to  govern  the 
calls  for  course  and  distance  which  would  carry 
the  comer  to  a  point  several  miles  within  an- 
other state.— Davis'  Heirs  y.  Hinckley  (C.  G.) 
708. 


In  locating  the  boundary  of  a  tract  of  land 
as  given  in  a  patent  or  deed,  the  question  of 
quantity  can  only  be  considered  where  it  can- 
not be  located  by  natural  objects,  nor  by  fol- 
lowing the  courses  and  distances  called  for,  or 
where  it  is  necessary,  in  order  to  close  the  lines, 
to  run  some  of  them  backward  and  in  reverse 
order,  and  the  number  of  unlocated  corners 
and  lines  is  such  that  there  are  alternative  ways 
of  closing. — Davis  v.  Commonwealth  Land  & 
Lumber  Co.  (C.  C.)  711. 

A  call  in  a  survey  for  a  line  from  "a  stake 
on  the  top  of  Cumberland  Mountain,  thence 
south,  GO  degrees  west,  8,320  poles,  to  a  stake 
near  Cumberland  Gap,"  said  gap  being  also 
a  point  in  the  line  of  the  crest  of  said  mouutain 
range,  Jield  to  require  the  line  to  follow  such 
crest,  instead  of  the  exact  course  given,  and  to 
locate  the  second  corner  at  a  distance  of  8.320 

S[>les    along    said    crest    in    the    direction    of 
umberland  Gap. — ^Davis  v.  Cumberland  Land 
&  Lumber  Co.  (C.  C.)  711. 

While  the  boundary  lines  of  a  survey  as  given 
in  a  patent  or  deed  may  be  run  backward  and 
in  reverse  order  where  necessary,  because  of 
an  unsurmountable  difficulty  in  running  them 
in  their  direct  order,  it  is  not  permissible  in 
doing  so  to  disregard  natural  objects  called 
for  in  the  boundary,  either  as  comers  or  lines. 
— ^Davis  V.  Commonwealth  Land  &  Lumber  Co. 
(C.  C.)  711. 

Under  the  rule  of  the  Kentucky  decisions, 
the  running  of  lines  backward  and  in  reverse 
order  in  making  a  location  of  lost  corners  in 
a  boundary  may  be  resorted  to  only  when  it 
is  proper  under  all  the  circumstances  to  lo -aic 
the  lines  of  such  portion  of  the  boundary  in 
accordance  with  the  courses  called  for,  and  they 
cannot  be  so  located  without  resorting  to  such 
reversing  process. — Davis  v.  Commonwealth 
Land  &  Lumber  Co.  (O.  C.)  740. 

The  rule  of  the  Kentucky  decisions  re- 
quires the  intervening  lines  of  a  boundary  con- 
necting extant  comers  and  the  nonextant  cor- 
ners at  their  points  of  intersection  to  be  located 
by  running  the  lines  in  accordance  with  the 
courses  called  for,  unless  there  is  some  cir- 
cumstance bringing  the  mind  to  a  contrary  con- 
clusion.— Davis  V.  Commonwealth  Land  & 
Lumber  Co.  (C.  C.)  740. 

Rules  applied  for  relocating  lost  comers  and 
lines  in  a  boundary. — ^Davis  v.  Commonwealth 
Land  &  Lumber  Cfo.  (C.  C.)  740. 

A  call  for  a  comer  of  a  survey  at  a  stake 
"near  Cumberland  Gap"  construed  to  mean 
at  or  in  Cumberland  Gap,  and  to  govern  the 
call  for  course  and  distance  which  would  carry 
the  corner  to  a  joint  several  miles  within  an- 
other state. — Davis  y.  Farmer  (D.  C.)  703. 

BREACH. 

Of  condition,  see  "Insurance/'  §  3. 

Of  contract,  see  "Contracts,"  §  4 ;  "Vendor  and 

Purchaser,"  §  2. 
Of  warranty,  see  "Sales,"  i§  2,  3. 


*  Point  annotated.    Soe  syllabns. 
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BROKERS. 

Inaaraace  broken,  aea  "Insurance," 


«1. 


BUILDING  AND  LOAN  ASSOCIATIONS. 

The  ml^  of  settlement  determined  between 
the  receiver  of  an  insolvent  building  and  loan 
association  and  its  borrowing  stockholders  un- 
der the  terms  of  their  contracts. — Flinn  v. 
Interstate  Building  &  Loan  Ass'n  (O.  C.)  672; 
Scott  V.  Earle.  Id. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  TiUe.- 

S    1.    Risltt  of  motion  and  defenses. 

A  suit  by  the  sole  owner  of  obligations  issued 
by  a  village  and  secured  by  a  trust  deed  on 
property  for  the  cancellation  of  such  and 
the  recovery  of  the  amount  of  the  debt  from 
the  village  on  the  ground  of  fraudulent  repre- 
sentations as  to  the  value  of  the  security  is 
not  one  cognizable  in  equity,  but  is  in  effect 
an  action  for  money  had  and  received. — ^Powell 
y.  City  of  Louisville  (O.  C.  A.)  90a 


CARGO. 


See  "Shippinc" 


CARRIERS. 

Oarriage  of  goods  by  vessels,  see  "Shipping," 

S  8. 
Inpoting  negligence  of  carrier  to  passenger,  see 

%egirgence,'^§2. 

I   1.     Control  and  resnlntlon  of  eommon 
oarrierse 

The  objects  of  the  interstate  commerce  act 
are  to  secure  just  rates,  prohibit  unjust  discrim- 
ination, and  prevent  undue  preferences,  pro- 
hibit greater  compensation  for  a  shorter  than 
for  a  longer  distance,  and  abolish  combina- 
tions.— Interstate  Commerce  Commission  v.  Chi- 
cago Great  Western  Ry.  Co.  (C.  C.)  1003. 

The  act  to  regulate  commerce  was  not  de- 
signed to  prevent  competition  between  differ- 
ent road& — Interstate  Commerce  Commission 
V.  Chicago  Great  Western  Ry.  Co.  (C.  C.) 
1003. 

Interstate  Commerce  Act  Feb.  4,  1887,  c.  104. 
I  1,  24  Stat.  879  [U.  S.  Comp.  St  1901,  p. 
3154],  requires  that  all  charges  made  for  the 
transportation  of  property  shall  be  reasonable. 
— Interstate  Commerce  Commission  v.  Chicago 
Great  Western  Ry.  Co.  (C.  C.)  1003. 

In  determining  whether  charges  are  reason- 
able within  the  interstate  commerce  act,  the 
value  of  the  services  to  the  shipper,  including 
the  value  of  the  goods  and  the  profits  which 
the  shipper  can  make,  are  to  be  considered. — 
Interstate  Commerce  Commission  v.  Chicago 
Great  Western  Ry.  Co.  (U  C.)  1003. 

*  Point  anni 


The  cost  of  service  to  the  carrier  held  not 
a  practical  theory  for  rate  making. — Interstate 
Commerce  Commission  v.  Chicago  Great  West- 
em  Ry.  Co.  (C.  O.)  1003. 

The  weight  and  bulk  of  the  article  to  be 
transported  and  the  convenience  to  the  carrier 
in  transporting  it  may  be  considered  in  rate 
making. — ^Interstate  Commerce  Commission  v. 
Chicago  Great  Western  Ry.  Co.  (C.  C.)  1003. 

That  there  is  a  large  amount  of  a  commodity 
in  the  hands  of  a  few  persons  under  almost  one 
control,  which  is  offered  for  shipment  at  stated 
periods  in  fixed  quantities,  may  be  considered 
m  rate  making. — ^Interstate  Oommerce  Commis- 
sion V.  Chicago  Great  Western  Ry.  Co.  (G.  C.) 
1003. 

In  rate  making  the  welfare  of  the  great 
body  of  the  citisens  should  be  considered,  and 
also  the  welfare  of  the  various  localities  and 
of  the  common  carriers. — Interstate  Commerce 
Commission  v.  Chicago  Great  Western  Ry.  Co. 
(O.  C.)  1008. 

Competition  may  be  a  controlling  factor  in 
determining  the  reasonableness  of  freight  rates. 
— Interstate  Commerce  Commission  v.  Chicago 
Great  Western  Ry.  Co.  (C  C.)  1003. 

The  question  of  the  reasonableness  of  freight 
rates  is  to  be  decided  as  a  question  of  fact  in 
each  case,  but  competition  may  be  controlling 
in  relation  t^reto. — Interstate  Commerce  Com- 
mission V.  Chicago  Great  Western  Ry.  Co. 
(C.  C.)  1003. 

Interstate  Commerce  Act  Feb.  4,  1887.  c. 
104,  S  8,  24  Stat  880  [U.  S.  Comp.  St  IdOl, 
p.  3155],  authorises  a  preference,  advantage, 
or  discrimination  between  persons,  localities, 
or  traffics,  provided  such  preference,  advantage, 
or  discrimination  be  not  undue  and  unreason- 
ble. — Interstate  Oommerce  Commission  v.  Chica- 
go Great  Western  Ry.  Co.  (C.  (X)  1003. 

In  passing  on  the  question  of  unreasonable 
preference  under  the  interstate  commerce  act 
the  court  should  consider  not  only  the  difference 
in  the  charges,  but  also  the  convenience  of  tSe 
public,  the  interest  of  the  carrier,  the  relatlv 
volume  of  the  traffic  involved,  the  cost  and 
profit  and  the  situation  and  circumstances  of 
the  respective  customers  with  reference  to  each 
other  as  competitive  or  otherwise. — Interstate 
Commerce  Commission  v.  Chicago  Great  West- 
em  Ry.  Co.  (O.  O.)  1003. 

In  considering  the  question  of  undue  prefer- 
ence or  advantage,  prohibited  by  the  interstate 
commerce  act.  competition  may  be  considered. 
— Interstate  Commerce  Commission  v.  Chicago 
Great  Western  Ry.  Co.  (C.  C.)  1003. 

Where  there  is  a  competition  between  carriers 
at  a  given  point,  so  as  to  result  in  a  reduc- 
tion of  rates  for  certain  descriptions  of  proi>- 
erty,  the  fact  that  the  competition  had  origi- 
nated with  defendant  carriers  cannot  be  con- 
sidered in  determining  whether  the  rates  are 
unreasonable. — Interstate  Oommerce  Commis- 
sion V.  Chicago  Great  Western  Ry.  Co.  (a  C) 
1003. 


otated.    See  sjUabna. 
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Where  ft  competition  was  going  on  between 
different  railroads,  and  defendant  railroad  com- 
pany reduced  the  rates  to  get  its  share  of  the 
traffic  the  reduction  was  not  voluntary  within 
the  meaning  of  the  interstate  commerce  act. 
— Interstate  Commerce  Commission  ▼.  Chicago 
Great  Western  By.  Co.  (O.  C.)  1003. 

That  defendant  railroad  companies  might,  if 
they  chose,  bring  about  as  severe  a  competition 
in  live  stock  as  in  its  products,  is  immaterial 
in  determining  whether  the  rates  charged  were 
unreasonable  within  the  interstate  commerce  act 
— Interstate  Commerce  Commission  v.  Chicago 
Great  Western  Ry.  Co.  (C.  C.)  1003. 

The  construction  of  the  phrase,  "undu»  or 
unreasonable  preference  or  advantage,"  as  used 
in  the  interstate  commerce  act,  when  applied 
to  any  particular  description  of  traffic  must 
be  the  same  as  when  applied  to  any  particular 
person,  company,  firm,  corporation,  or  locality ; 
all  of  said  terms  being  contained  in  Interstate 
Commerce  Act  Feb.  4.  1887.  c  104,  }  3,  24 
Stat  380  rU.  S.  Comp.  St  1901,  p.  3155],  in 
a  single  sentence. — Interstate  Commerce  Com- 
mission v.  Chicago  Great  Western  Ry.  Co. 
(C.   O.)   1003. 

Act  Feb.  19,  1903,  c  708,  ft  3,  32  Stat  848 
[U.  S.  Comp.  St  Supp.  1905,  p.  600],  provides 
a  remedy  in  court  without  going  before  the 
interstate  commerce  commission  for  any  discrim- 
inations forbidden  by  law,  including  discrim- 
inations or  preferences  prohibited  by  Inter- 
state Commerce  Act  Feb.  4,  1887,  c  104.  §fi 
1,  3,  24  Stat  379,  380  [U.  S.  Comp.  St  IDOI, 
pp.  3154,  3155]. — Interstate  Commerce  Commis- 
sion V.  Chicago  Great  Western  Ry.  Co.  (C.  C.) 
1003L 

CERTIFICATE 

Of  appraisement  of  goods  under  customs  laws, 
see  '^Customs  Duties/*  ft  3. 


See  "Equity.** 


CHANCERY. 


CHARGE. 


By  carrier,  see  "Carriers,"  8  1. 

To  jury  in  civil  actions,  see  "Trial,**  i  4 

CHARTER  PARTIES. 

8m  "BUppinc."  f  1. 

CHATTEL  MORTGAGES. 

Liability  of  telegraph  company  for  loss  of  mort- 
gage lien  because  of  transmission  of  fraudu- 
lent or  forged  message,  see  **Telegraphs  and 
Telephones,^'  f  1. 

(   1«   Assignment  of  mortsase  or  debt. 

Rev.  St.  Wyo.  1809,  §  2812,  while  it  author- 
izes  the  recording  of  assignments   of  chattel 


mortgages,  does  not  require  It,  In  order  to  ren- 
der a  chattel  mortgage  valid  in  the  hands  of 
a, transferee  as  against  subsequent  purchasers 
of  the  property  from  the  mortgagor,  nor  affect 
the  general  rule  that  an  indorsement,  before 
maturity,  of  negotiable  notes  secured  by  such 
a  mortgage,  duly  recorded,  carries  the  mortgage 
with  it  although  no  assignment  is  made. — 
First  Nat  Bank  v.  Balrd  (C.  C.  A.)  862. 

An  indorsement  of  notes  secured  by  a  chat- 
tel mortgage  held  to  carry  the  security,  so 
that  payment  by  a  purchaser  of  the  property 
to  the  mortgagee  which  did  not  have  the  notes 
did  not  operate  to  discharge  the  mortgage. — 
First  Nat  Bank  v.  Baird  (d  a  A.)  862. 

CHECKS. 

See  "Bills  and  Notes." 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courte,"  f  7. 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporationap" 

CITIZENS. 

See  "Aliens." 

Citizenship   ground   of   Jurisdiction    of  United 

States  courts,  see  "Courts,*'  |  8 ;  "Removal  of 

Causes,"  §  2. 
Equal  protection  of  laws,  see  "Constitutional 

Law,    §  1. 

CIVIL  RIGHTS. 

See  "Constitntional  Law,"  f  1. 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy " 
Mining  claims,  see  "Mines  and  Minerals,*'  |  1. 

CLOUD  ON  TITLL 

See  "Quieting  TiUe." 

COLLATERAL  ATTACK. 

On  execution  sale,  see  "Execution,"  U  1«  Z 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators."   §    2. 
Of  taxes,  see  ^'Taxation,"  |  !• 


*  Point  annotated.    See  sjUalms. 
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COLLISION. 

Inadequate    damafes    in    action    for    injoriea 
caused  by,  see  ^'Damages,"  I  1. 
^      -    -         •  -  •  •'Death; 


Proof  of  death  caused  by,  see  "I 


«  1. 


i    1.    Steam  Teseela  ateetlitc  or  os^sslms- 

*Two  meeting  ferry  steamers  boitli  held  in 
fault  for  a  collision  in  the  Ba/  of  San  Fran- 
cisco in  a  dense  fog. — ^The  fcn  Rafael  (G.  G. 
A.)  270;  The  Sansalitq,  Id.;  In  re  North  Pac 
Ck>ast  R.  Co.,  Id.;  North  Pac.  Coast  R.  Co.  y. 
Hall,  Id. ;  North  iRiore  R.  Co.  y.  McCue,  Id. 

f  2.    V^MeUiatow. 

*Both  a  tug  and  a  barge  held  liable  for  a 
eoniKion  between  the  tug*j9  tow  and  the  barge 
while  she  was  anchoring,  on  the  ground  that 
neither  had  an  efficient  lookout,  which  would 
have  prevented  the  collision. — The  Violetta  (D. 
C.)  690. 

A  collision  between  the  tows  of  two  tugs  at 
tne  mouth  of  Harlem  river  held  due  solely  to 
the  fault  of  one  of  the  tugs  in  being  too  far 
to  the  eastward  in  passing  down,  and  in  per- 
mitting her  tow  to  swing  out  of  her  course. — 
The  Mattie  (D.  C.)  701. 


I  3. 


at  resty   at   aaohor,   or   at 


Vessels 
piers. 

The  wrecking  of  yachts  by  being  broken 
from  their  moorings  and  anchorage,  respective- 
ly, in  a  storm,  held  to  have  been  due  to  the 
severity  of  the  storm,  which  was  unusual,  and 
not  to  the  fault  of  either.—The  Kentonia  (D. 
C.)  384. 


f  4. 


liarbon,   rlTors, 


Narro^r    ehaiinela, 
and  nanals. 

*A  steamer  using  the  end  of  a  pier  in  North 
river  as  a  landing  place,  in  violation  of  Laws 
N.  Y.  1897.  p.  314,  c.  378,  fi  879,  held  liable 
thereunder  for  a  collision  with  another  vessel 
entering  an  adjacent  slip. — ^The  Rosedale  (D.  C.) 
1001 ;  The  Cygnus,  Id. 

S  5.     Suits  for  damajKea. 

*A  tow  which  is  without  power  and  passive- 
ly in  control  of  a  tug,  and  which  was  not 
chargeable  with  any  negligence  contributing 
to  a  collision  between  it  and  another  vessel, 
cannot  be  held  liable  with  the  tug  therefor  on 
the  theory  that  the  entire  tow  constitutes  one 
vessel.— The  Violetta  (D.  C.)  690. 

COLOR  OF  TITLE. 


To   sustain   adverse   possession,    see 
Possession." 

COMBINATIONS. 

See  "Conspiracy." 


^'Adverse 


Carriage  of   p 
Tiers";  "Shij 


COMMERCE. 

[oods   and  passengers,   see  "Car- 
ipping." 


*  Point  annotated.    See  syllabus* 


COMMON  CARRIERS 

flM 'KSarrien." 

COMPENSATION. 

'Of  attomer.  Me  "Attorney  and  CUeat,"  M  1.2. 

COMPETITION. 

Unfair  competition,  see  ''Trade-Haxta  and 
Trade-Names,"  f  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  i  1. 

COMPUTATION. 

Of  interest,  see  ''Interest,"  i  2. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Emfiift 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  |  4. 

CONDITIONS. 

In  insurance  policies,  see  ''Insuranoe,'*  I  8. 
Precedent  to  action  for  injuries  to  servant,  ttt 
"Master  and  Servant,"  S  5. 

CONFLICT  OF  LAWS. 

Conflicting  Jurisdiction  of  courts,  see  "Gonrti,* 

s  a 

CONSIDERATION. 

For  indorsement  of  note,  see  "Bills  and  Notei^'' 

i  1. 
Of  contract,  see  "Contracts,"  |  1. 

CONSPIRACY. 

Admissions  as  evidence,  see  "Criminal  Law." 
SI. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  ft  1. 

Joinder  of  olEenses  in  indictment,  see  "Indict- 
ment and  Information,"  f  1. 

i  !•    Orimisal  responsibility* 

An  indictment  will  lie,  under  Rev.  St.  8 
5440  [U.  S.  Comp.  St  1901.  p.  3676],  for  a 
conspiracy  between  the  accused,  who  was  not 
connected  with  a  national  bank,  and  an  offic<er 
of  such  bank,  to  violate  Rev.  St  $  5208  [V. 
S.  Comp.  St  1001,  p.  34971  by  having  cheiks 
certified  when  the  drawer  had  no  funds  on  de- 
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posit  to  meet  the  same. — Chadwidc  T.  United 
States  (G.  C.  A.)  225. 

On  the  trial  of  an  indictment  charging  de- 
fendant with  conspiring  with  officers  of  a 
national  bank  for  the  certification  of  checks 
by  such  officers  when  the  drawer  had  no  funds 
on  deposit,  in  violation  of  Rev.  St.  §  5208  [U. 
S.  Comp.  St.  1001,  p.  3497],  it  is  not  essential 
to  conviction  to  prove  that  defendant  had 
knowledge  that  such  false  certification  was  in 
violation  of  the  statute;  the  necessary  crimi- 
nal intent  being  imputed  where  it  is  shown 
that  the  parties  to  the  transaction  acted  with 
knowledge  of  the  facts. — Chadwick  v.  United 
States  (C.  O.  A.)  225. 

An  indictment,  under  Rev.  St.  fi  5440  fU.  S. 
Comp.  St.  1901.  p.  3676],  for  conspiracy  to 
defraud  the  United  States  of  public  lands  by 
means  of  false  and  fraudulent  entries,  con- 
sidered, and  Mid  sufficient. — ^United  States  v. 
Mitcheh  ta  CU  ^fiO. 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  pcvrtieidar  aiibjects. 

See  "Customs  Duties,"  §  1;  "Eminent  Do- 
main," f  1;  "Jury,"  ft  1;  "Railroads,"  ft  1. 

S  1.     Eqnml  proteetion  of  Imvs. 

•Rev.  St.  Mo.  1899,  ft  8012,  allowing  the 
recovery  of  damages  and  attorney's  fees  in  ac- 
tions on  insurance  policies  where  defendant 
has  vezatiously  refused  to  pay  the  loss,  is  not 
void  as  in  violation  of  the  equality  clause  of 
the  fourteenth  amendment  to  the  federal  Consti- 
tution.— Williamson  v.  Liverpool  &  London  & 
aiobe  Ins.  Co.  (C.  C.  A.)  54. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  8  5. 

i    1*    Power  to  puilsli  and  proeeedinss 
therefor. 

In  a  proceeding  for  contempt  in  a  suit  in 
equity,  although  the  contempt  charged  is  of  the 
criminal  class,  the  sworn  answer  of  the  re- 
spondent is  not  conclusive,  but  may  be  traversed 
(vbether  or  not  he  is  a  party  to  the  suit. — 
Employers'  Teaming  Co.  v.  Teamsters'  Joint 
Council   (a  O   679. 

CONTRACTS. 

^Cancellation,  see  "Cancellation  of  Instru- 
ments." 

i^arol  or  extrinsic  evidence,  see  "Evidence," 
S  2. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Contracts  qf  particular  ctaases  qf  parties. 

See  "Attorney  and  Client,"  fi  2 ;  "Building  and 
Loan  Associations";  "Corporations,"  1  8; 
"Counties."  §  2;  "Master  and  Servant"; 
"United  States/'  ft  1. 


Contracts  retaUng  to  particular  subijectt* 
See  "Interest";   "Patents,"  §  4. 
Compensation  of  attorney,  see  ''Attorney  and 
Client,"  S  2. 

Particular  classes  of  express  contracts. 

See  "Bills  and  Notes" ;  "Insurance" ;  "Partna^ 

ship";    "Sales." 
Affreightment,  see  "Shipping,"  §  3. 
Charter  parties,  see  "Shipping,"  fi  1. 
Employment,  see  "Master  and  Servant.** 
Leaises,  see  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser.** 

ParHcalar  classes  of  implied  contnictg. 

Warranties  of  goods  sold,  see  "Sales,"  §  2. 

%    1.    Reqnisites  mad  Talidity. 

The  legality  of  a  provision  of  a  contract  Is 
to  be  determined  by  its  terms  and  character, 
and  not  by  what  the  parties  did  ^r  Attempted 
to  do  thereunder,  smtk  crHlence  of  an  attempt 
to  talce  action  thereunder  which  was  fraudu- 
lent or  illegal  is  not  necessary  to  support  a 
finding  of  the  illegality  of  the  agreement. — 
Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.  (C.  C. 
A.)  617. 

*A  contract  by  which  plaintiff,  in  considera- 
tion of  a  sum  to  be  paid  him,  assigned  certain 
patents  obtained  by  him,  and  also  agreed  to 
stay  out  of  the  business  of  manufacturing  or 
selling  the  article  to  which  the  patents  related 
within  the  United  States  during  the  life  of  one 
of  them,  or  to  refund  the  consideration  paid, 
held  not  illegal  as  in  restraint  of  trade  or  creat- 
ing a  monoply. — American  Brake  Beam  Co. 
V.  Pungs  (C.  C.  A.)  923. 

9   2.    Oonstmetlon  and  opermtion. 

*If  the  literal  terms  of  a  written  contract 
are  in  doubt,  the  practical  construction  placed 
on  them  by  the  parties  will  prevail. — Michigan 
Home  Colony  Co.  v.  Tabor  (C.  C.  A.)  332. 

*  Where  the  actual  intent  of  parties  is  ascer- 
tained, it  must  prevail,  regardless  of  inapt 
expressions  in  the  contract — Uinta  Tunnel, 
Min.  &  Transp.  Co.  v.  Ajaz  Gold  Min.  Co. 
(C.  C.  A.)  563. 

*In  the  interpretation  of  a  contract,  the  court 
should  place  itself  as  near  as  may  be  in  the 
situation  of  the  contracting  parties  when  the 
agreement  was  made. — Uinta  Tunnel,  Min.  & 
Transp.  Co.  v.  AJax  Gold  Min.  Co.  (C.  C.  A.) 
563. 

*The  intent  of  the  parties  to  a  contract  must 
be  deduced  from  the  entire  context,  and  every 
part  should  be  so  construed  as  to  be  con- 
sistent with  every  other  part  and  with  the 
entire  contract. — Uinta  Tunnel,  Min.  &  Transp. 
Co.  V.  Ajax  Gold  Min.  Co.  (C.  C.  A.)  563. 

*The  practical  interpretation  of  a  contract 
by  the  parties  before  any  controversy  has  arisen 
is  one  of  the  most  satisfactory  tests  of  its 
meaning. — Uinta  Tunnel,  Min.  &  Transp.  Co. 
V.  Ajax  Gold  Min.  Co.  (C.  C.  A.)  563. 


*  Point  annotated.    See  syllabns. 
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S   3.    Modifloation  and  aterser* 

*In  the  abdeQce  of  allegation  o£  fraud  or  mis- 
take, a  lease  is  presumed  to  express  the  de- 
liberate contract  of  the  parties,  although  it 
differs  in  terms  from  a  prior  contract  pursuant 
to  which  it  was  executed. — Grand  Trunk  W. 
Ry.  Co.  ▼.  Chicago  &  E.  I.  R.  Co.  (C.  a  A.)  785. 

I  4.     Perf  omiaaee  or  bremeli. 

Where  two  contracts  are  made  between  the 
same  parties  on  or  about  the  same  day,  the  later 
of  which  was  demanded  by  plaintiff  as  a  con- 
sideration for  executing  the  first,  and  the  plain- 
tiff breaches  the  first,  he  cannot  maintain  ac- 
tion against  the  other  party  for  an  alleged 
breach  of  the  later  agreement. — Kansas  Union 
Life  Ins.  Co.  v.  Burman  (C.  a  A.)  83G. 

i   6.     Actions  for  broaolu 

The  substitution  by  a  contractor  with  a  city 
for  the  construction  of  a  public  work  of  an 
inferior  and  cheaper  cement  for  that  specified 
in  the  contract  does  not  give  the  city,  after 
paying  the  contract  price  without  knowledge 
of  the  substitution,  a  right  of  action  ex  quasi 
contractu,  under  Rev.  Civ.  Code  La.  art.  2293 
et  seq.,  to  recover  the  difference  in  the  cost 
of  the  two  kinds  of  cement  as  money  paid 
which  was  not  due,  but  the  remedy  is  by"  ac- 
tion on  the  contract  under  articles  1930,  2769, 
and  the  measure  of  recovery  is  the  amount  of 
damages  sustained  by  reason  of  the  breach. — 
National  Contracting  Co.  v.  Sewerage  A  Water 
Board  of  New  Orleans  (C.  C.  A.)  326. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence."  S  2, 

Of  person  injured  by  operation  of  railroad, 
see  "Railroads,"  S  3. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  f  1. 

Of  servant,  see  "Master  and  Servant,"  H  S-5. 

CONVEYANCES. 

See  "Chattel  Mortgages." 

By  sheriffs,  see  "Execution,"  ft  L 


CORPORATIONS. 


"Bank- 


Bankruptcy     jurisdiction     over,     see 
ruptcy,"  I  1. 

Bona  fide  character  of  transfer  from  partner- 
ship to  corporation  as  affecting  jurisdiction 
of  federal  court,  see  "Courts,**  fi  3. 

Estoppel  to  deny  authority  of  trustee  of,  see 
"Estoppel."  §  1. 

Parttcular  cUuaes  of  oorparatUma. 

See  "Building  and  Loan  Associations";  "Mu- 
nicipal  Corporations**;   "Railroads,**  f  1. 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones.** 

f   1.     Members  and  stooUiolders. 

•Under  equity  rule  94,  a  stockholder  cannot 
maintain  a  suit  to  set  aside  a  sale  of  property 


by  the  corporation  which  was  not  ultra  vires, 
on  the  ground  of  fraud  on  the  part  of  the  presi- 
dent or  directors,  unless  his  bill  shows  that  he 
applied  to  the  stockholders  to  take  action  in 
the  matter,  setting  forth  the  efforts  made  by 
him  and  the  cause  of  their  failure. — Macon, 
D.  &  S.  R.  Co.  V.  Shailer  (C.  C.  A.)  583. 

A  minority  stockholder  has  no  standing  to 
maintain  a  suit  in  equity  to  set  aside  an  execu- 
ted sale  of  property  of  the  corporation  which 
was  not  ultra  vires,  and  where  it  is  not  shown 
that  the  directors  or  a  majority  of  the  stock- 
holders disapprove  of  the  sale,  or  that  they 
will  not  ratify  it. — ^Macon,  D.  &  S.  R.  Ca  v. 
Shailer  (C.  C.  A.)  585. 

Stockholders  of  a  land  company  held  barred 
by  laches  of  the  right  to  maintain  a  suit  ia 
equity  to  set  aside  a  sale  of  certain  of  its 
property  by  trustees  by  a  delay  of  four  years, 
during  which  time  the  purchasers  had  been  in 
possession,  improving  and  selling  the  property, 
and  its  value  had  largely  increased. — ^Kessler 
&  Oo.  v.  Ensley  Co.  (C.  C.)  130. 

f  2.    Ottcers  and  aceats. 

A  purchase  of  proper^  of  a  corporation  by 
a  director  or  former  director  from  trustees 
whose  selection  he  did  not  control,  but  who 
were  chosen  by  the  stockholders  and  creditors 
to  hold  the  property  in  trust  to  sell  and  pay 
the  company  s  debts,  is  not  within  the  strict 
rule  which  Is  applied  in  case  of  a  purchase  by 
a  director  from  his  fellow  directors,  and  the 
burden  of  proving  that  improper  influence  moved 
the  trustees  in  making  the  contract  rests  up- 
on him  who  assails  it. — Kessler  &  Co.  v.  Ens- 
ley  Co.  (C.  C.)  130. 

Evidence  held  insufficient  to  impeach  a  sale 
of  property  of  a  corporation  by  trustees  to  a 
former  director  on  the  ground  of  fraud,  collu- 
sion, or  inadequacy  of  price. — Kessler  &  Co. 
T.  Ensley  Co.  (C.  O.)  130. 

The  equity  of  a  corporation  In  lands  acquired 
from  it  by  another  company  in  which  one  of 
its  directors  was  interested,  if  any,  artsins 
from  the  fact  of  the  fiduciary  relations  of 
such  director,  was  extinguished  when  the  pui^ 
chaser  conveyed  the  lands  on  a  trust  created 
by  the  first  corporation  for  its  own  benefit 
and  did  not  affect  the  property  in  the  hands  of 
purchasers  from  the  trustees,  although  they 
had  knowledge  of  the  facta. — Kessler  £  Co.  v. 
Ensley  Co.  (0.  a)  130. 

§   3.    Corporate  powors  and  UabiUtlos. 

An  indorsement  of  notes  of  another  corpo- 
ration is  not  an  accommodation  in  a  legal 
sense,  and  void  as  ultra  vires,  but  is  a  guaran- 
ty baaed  on  a  valuable  consideration,  and  valid 
where  the  indorsing  corporation  at  the  time 
owned  all  the  stock  of  the  other. — In  re  New 
York  Car  Wheel  Works  (D.  C.)  430. 

f  4.    ForeicB  oorporations. 

Proof  that  a  foreign  corporation,  having  no 
place  of  business  in  Indian  Territory,  and  not 
having  filed  a  certificate  therein  designating  an 
agent  on  whom  process  might  be  served,  in 
a  single  instance  completed  an  executory  con- 


*  Point  annotated.    See  syllabns* 
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tract  of  sale  by  delivering  the  property  and 
taking  notes  therefor  in  the  territory  through 
a  local  bank,  does  not  render  its  contract  void 
under  Act   Feb.    18,   1901,  81   Stat   7»4,   im- 

f)osing  such  penalty  for  "carrying  on  business" 
n  the  territory  without  filing  such  certificate. 
— Amnions  v.  Brunswick-Balke-Collender  Co. 
(C.  O.  A.)  670. 

*A  court  cannot  acquire  jurisdiction  of  a 
foreign  corporation  which  is  not  doing  business 
in  the  state  by  the  service  of  a  summons  on 
its  president  while  in  the  state  on  private 
business. — Buffalo  Sandstone  Brick  Co.  v. 
American  Sandstone  Brick  Machinery  Co.  (C. 
C.)  211. 

COSTS. 

In  action  for  Infringement  of  patent,  see  "Pat- 
ents," I  5. 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

f    1.    Qovenunent  and  oi&eers* 

The  failure  to  enter  an  order  made  by  a 
commissioner's  court  of  a  county  in  Texas  on 
the  minutes,  where  it  was  duly  made  and  a 
copy  filed  with  the  clerk  for  entry,  does  not 
affect  the  validity  of  acts  done  thereunder. — 
Slaughter  v.  Mallet  Land  &  Cattle  Co.  (C.  C. 
A.)  282. 

S  2.     Property,  eontraets,  and  liabilities. 

The  recognition  of  a  lease  of  lands  made  in 
behalf  of  a  county  by  the  county  commissioners 
by  receiving  the  rentals  thereunder  and  by 
making  subsequent  contracts  expressly  subject 
thereto  is  a  ratification  of  such  lease  which 
cures  any  informality  in  its  original  execu- 
tion.—Slaughter  V.  Mallet  Land  &  Cattle  Co. 
(C.  C.  A.)  282. 

COUNTY  BOARD. 

See   "Counties."  {  1. 

COURTS. 

Contempt  of  court,  see  "Contempt." 

County   commissioners'   court,   see   "Counties," 

«  1. 
Jurisdiction    of    bankruptcy    proceedings,    see 

"Bankruptcy,"  §  2. 
Jurisdiction  of  creditors'  suit,  see  "Creditors' 

Suit." 
Pendency  of  action  in  state  court  as  ground 

for  abatement  of  suit  in  federal  court,  see 

"Abatement  and  Revival,"  §  1. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  "Jury,"  §  1. 


I    1.    Establishuenty    organisation^    and 
procednre  in  general. 

The  absence  of  reported  jud^ents  and  deci- 
sions sustaining  an  alleged  liability  under  a 
given  state  of  facts  raises  a  strong  presumption 
that  no  such  liability  exists. — Western  Union 
Telegraph  Co.  v.  Schriver  (C.  C.  A.)  538. 

Prior  decisions  sustaining  a  patent  are  to  be 
given  effect  under  the  rule  of  comity  only  as 
to  matters  which  were  before  the  court. — Bragg 
Mfg.  Co.  V.  City  of  New  York  (C.  C.)  lia 

Act  March  2,  1905,  c.  1805,  pt  1,  33  Stat 
824,  dividing  Washington  into  two  judicial  dis- 
tricts, construed,  and  held  sufficient  and  valid 
as  an  organic  law  to  "ordain  and  establish" 
circuit  and  district  courts  within  the  Western 
District  of  Washington. — Geiger  v.  Tacoma  Ry. 
&  Power  Co.   (C.  C.)   109. 

S   2*    United   States  oonrts— Jurisdiotion 
and  powers  in  general. 

A  suit  dependent  upon  a  former  suit  of  which 
the  federal  court  had  jurisdiction  may  be  main- 
tained in  that  court,  without  regard  to  di- 
versity of  citizenship  or  a  federal  question,  to 
aid  or  emoin  the  original  suit,  to  restrain  or 
enforce  the  judgment,  or  to  enforce  liens  to 
property  in  the  custody  of  the  court  in  the 
original  suit — Campbell  y.  Golden  Cycle  Min. 
Co.  (C.  C.  A.)  610. 

That  the  federal  court  may  have  jurisdiction 
of  a  dependent  suit,  a  dependent  cause  of  ac- 
tion is  indispensable. — Campbell  v.  Golden  Cycle 
Min.  Co.  (C.  C.  A.)  610. 

A  dependent  suit  cannot  be  maintained  to 
adjudicate  the  claims  of  those  who  were  not 
parties  to,  or  in  privity  with,  the  original  suit 
except  in  the  case  of  those  who  claim  an  in- 
terest in  the  property  in  the  custody  of  the 
court — Campbell  v.  Golden  Cycle  Min.  Co. 
(C.  C.  A.)   610. 

♦Federal  courts  of  equity  have  no  jurisdiction 
solely  for  the  purpose  of  granting  an  injunc- 
tion, but  when  facts  are  alleged  giving  it  juris- 
diction on  other  grounds,  such  court  may,  as 
incidental  thereto,  enforce  an  enlarged  equitable 
remedy  given  by  a  state  statute,  as  by  enjoin- 
ing the  collection  of  an  illegal  tax. — Illinois 
Life  Ins.  Co.  v.  Newman  (C.  C.)  449. 

The  stock  of  a  corporation  organized  under 
the  laws  of  a  state  has  its  situs  in  such  state, 
and  is  properly  within  a  federal  judicial  dis- 
trict in  such  state  within  the  meaning  of  section 
8  of  Act  March  3,  1875,  c.  137.  18  Stat  472 
[U.  S.  Com  p.  St  1901,  p.  513],  providinjg  for 
suits  to  enforce  liens,  etc. — Jo 
(CO  698. 

I  3. 


Gould 


—  Jnrisdietion  dependent  on  oit« 
isenship,  residenoe,  or  ol&araeter 
of  parties, 

A  conveyance  of  the  property  of  a  partnership 
to  a  corporation  organized  for  the  purpose,  if 
bona  fide  and  without  contemplation  of  a  re- 
conveyance, cannot  be  held  a  simulated  or  sham 
transfer  which  will  deprive  a  federal  court  of 
jurisdiction  of  a  suit  by  the  corporation  with 
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respect  to  certain  of  the  property,  althonch 
such  sait  could  not  have  been  maintained  In 
that  court  by  the  partnership. — Slaughter  y. 
Mallet  Land  &  Cattle  Co.  (C.  C.  A.)  282. 

A  vendor  held  properly  made  defendant  in  a 
suit  by  her  joint  vendors  to  enforce  specific 
performance  of  the  contract  of  sale,  and  not  a 
complainant  in  interest,  so  as  to  deprive  a 
federal  court  of  Jurisdiction  because  she  was 
a  citisen  of  the  same  state  as  the  purchaser. 
—Wood  ▼.  Deskins  (a  C.  A.)  500. 

The  trial  court  or  the  Circuit  Court  of  Ap- 
peals may  dismiss  an  action  where  satisfied 
from  the  evidence  introduced  on  the  trial  that 
the  cause  of  action  was  collusively  transferred 
to  plaintiff  to  enable  him  to  sue  thereon  in  a 
federal  court— Tumbull  v.  Ross  (C.  a  A.) 
649. 

S   4.    -»-  Jmrlsdleiloi&       depesdeat      on 
aaoimt  or  taIuo  in  oontroTorsy. 

In  a  suit  by  the  several  owners  of  water 
rights  in  a  stream,  Joining  as  complainants  for 
convenience  only,  to  enjoin  the  obstruction  of 
the  stream  or  the  diversion  of  water  therefrom 
by  defendants,  the  matter  in  dispute  must  ex- 
ceed $2,000,  exclusive  of  interest  and  costs  as 
to  each  complainant,  to  give  a  federal  court 
jurisdiction.— Eaton  v.  Hoge  (C.  C.  A)  04. 

'Under  the  judiciary  act,  the  amount  in 
dispute  in  determining  the  jurisdiction  of  the 
court  is  the  amount  demanded  in  good  faith. — 
Denver  City  Tramway  Co.  v.  Norton  (O.  C. 
A.)  599;   Same  v.  French.  Id. 

f  6.    ^—  Proeed«r««    and    adoptioB    off 
praetiee  of  state  oomrts. 

*  Jurisdiction  of  a  suit  by  a  simple  contract 
creditor  for  an  adjudication  of  his  claim  and 
to  subject  equities  cannot  be  conferred  on  a 
federal  court  of  equity  by  a  state  statute, 
authorizing  such  suits  in  the  state  courts. — 
Davidson-Wesson  Implement  Co.  v.  Parlin  A 
Orendorff  Co.  (C.  C.  A.)  37. 

*The  rule  of  practice  in  Missouri,  that  the 
filing  of  an  amended  petition  in  compliance  with 
an  erroneous  order  which  struck  out  parts  of 
the  original  i>etition  is  a  waiver  of  the  error,  is 
not  binding  upon  the  federal  courts  in  that 
state.— Williamson  v.  Liverpool  &  London  & 
Globe  Ins.  Co.  (C.  C.  A.)  54. 

*In  the  federal  jurisdiction,  in  an  action  for 
personal  injuries,  in  the  absence  of  some  ena- 
bling statute  of  the  state,  plaintiff  cannot,  by 
order  of  court,  be  required  to  submit  to  a 
personal  examination  by  a  surgeon. — Denver  City 
Tramway  Co.  v.  Norton  (C.  C.  A.)  599;  Same 
V.  French,  Id. 

It  is  the  rule  in  the  federal  courts  that  a 
proliminary  injunction  will  not  be  granted  un- 
less the  papers  present  a  clear  case. — Star  Co. 
V.  Colver  Pub.  House  (C.  C.)  129. 

A  bill  hdd  to  state  no  cause  of  action  for 
the  enforcement  of  a  lien  upon  or  trust  in  specif- 
ic property  which  would  give  a  circuit  court 
jurisdiction  of  a  suit  in  respect  thereto,  under 


Act  March  8,  1875,  c  137,  |  8,  18  SUt  472 
[U.   S.    Comp.    St    1901,   p.   513],   where  the 

Sarties    were    nonresidents    of    the    district — 
ones  ▼.  Gould  (O.  C.)  608. 

A  suit  must  really  be  one  in  rem,  directed 
primarily  against  specific  property  within  the 
district,  to  come  wiuiin  the  intent  and  meaning 


of  Act  March  3,  1875,  c.  137.  I  8.  18  Stat  472 
[U.  S.  Comp.  St  1901,  p.  513],  authorising 
the  bringing  in  of  nonresident  defendants. — 
Jones  V.  Gould  (a  C.)  69& 

i  O.    -»-  State  laws  as  rvles  of  deeisioii. 

The  Michigan  water  craft  act  (Comp.  Laws, 
c.  298),  which  ^ives  a  lien  to  contractors  and 
persons  fumishmg  labor  and  materials  in  the 
construction  of  vessels,  relates  to  contracts 
which  are  not  maritime,  and  its  construction 
by  the  Supreme  Court  of  the  state  is  binding 
on  the  federal  courts. — The  Winnebago  (C-  C 
A.)  945;  Iroquois  Transp.  Co.  ▼.  A.  Harvey's 
Sons  Mfg.  Co.,  Id. 

*The  statutes  of  a  state  regulating  practice, 
and  the  construction  given  them  by  the  high- 
est court  of  the  state,  are  binding  upon  federal 
courts  sitting  within  the  state  in  actions  at  law. 
—Duffy  y.  Glucose  Sugar  Refining  Ca  (C.  C.) 
206. 

The  decision  of  the  highest  court  of  a  state, 
determining  the  boundary  of  a  tract  of  land 
held  under  a  patent  from  the  state,  held  not 
binding  on  a  federal  court  in  suits  previously 
instituted  in  that  court  by  the  owner,  who 
was  not  a  party  to  the  litigation  in  the  state 
court — Davis  v.  Commonwealth  Land  ft  Lum- 
ber Co.  (C.  C.)  711. 

I  7.   ^^  Oirouit  courts  of  appeals. 

It  is  the  duty  of  the  Circuit  Court  of  Ap- 
peals to  take  notice  of  the  want  of  jurisdiction 
of  the  court  below,  where  it  appears  from  the 
record  on  appeal,  whether  the  question  is  raised 
by  the  parties  or  not — C.  C.  Taft  Co.  v.  Cen- 
tury Sav.  Bank  (C.  C.  A.)  369. 

Where  the  jurisdiction  of  the  Circuit  Court 
is  decided  in  favor  of  defendant,  the  Circuit 
Court  of  Appeals  has  no  jurisdiction  to  review 
the  decision. — Campbell  v.  Golden  Cycle  Min. 
Co.  (C.  C.  A.)  610. 

*Where  the  question  of  jurisdiction  is  in 
issue  in  the  Circuit  Court,  and  is  sustained, 
and  a  judgment  is  rendered  for  defendant  on 
the  merits,  the  Circuit  Court  of  Appeals  has 
jurisdiction  to  review  it — Campbell  v.  Golden 
Cycle  Min.  Co.  (C.  C.  A.)  610. 

A  decree  of  dismissal  without  more  is  review- 
able by  the  Circuit  Court  of  Appeals. — Camp- 
bell V.  Golden  Cycle  Min.  Co.  (Cf.  C.  A.)  610. 

A  motion  to  dismiss  a  writ  of  error  because 
the  transcript  was  not  filed  until  after  the  re- 
turn day  of  the  writ  denied,  where  it  was 
filed  within  60  days  after  issuance  of  the  cita- 
tion and  before  the  return  day  of  the  same. — 
Incorporated  Town  of  Gilman  t.  Femald  (C. 
C.  A.)  940. 


Point  annotated.    See  syllabms* 
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I  8.     Oonemvent  and   eoaflietlas  Jvrls- 
diotlon,  and  eomity. 

Rev.  St.  U.  S.  S  720  [U.  S.  Gomp.  St  1001, 
p.  581]  does  not  prevent  a  nonresident  from  ap- 
plying to  the  United  States  Circuit  Goort  for 
an  injunction  to  restrain  a  trespass  upon  his 
land.--<k>lorado  Eastern  R,  Co.  t.  Chicago.  B. 
&  Q.  Ry.  Ca  (C.  C  A.)  8e& 

CREDITORS. 

See  "Bankruptcy";  •^Creditors'  Suit** 

CREDITORS'  SUIT. 

*  Jurisdiction  of  a  suit  by  a  simple  contract 
creditor  for  an  adjudication  of  his  claim  and 
to  subject  equities  cannot  be  conferred  on  a 
federal  court  of  equity  by  a  state  statute  au- 
thorizing such  suits  in  the  state  courts. — 
Davidson-Wesson  Implement  Co.  y.  Parlin  & 
OrendorfE  Go.  (C.  C.  A.)  87. 

CRIMINAL  LAW. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information.'* 

Release  of  accused  on  habeas  corpus,  see  "Ha- 
beas Corpus,"  §  1. 

ParUcvZar  offenses* 
See  "Conspiracy,"  §  1 ;  "Contempt" ;  "Forgery." 
Against  customs  laws,  see  "Customs  Duties," 

Against  intemaK  revenue   laws,   see   "Internal 

Revenue." 
Introducing    liquor    into    Indian    country,  see 

"Indians." 
Making  false  entries  in  books  of  national  bank, 

see  ''Banks  and  Banking,"  |  L 

9   Ik    Erldenoe. 

On  the  trial  of  an  indictment  for  conspiracy, 
letters  shown  to  be  in  the  handwriting  of  the 
defendant,  addressed  to  an  alle|^ed  co-conspira- 
tor, and  containing  self -charging  admissions, 
are  admissible  in  evidence,  altnough  it  is  not 
proved  that  they  were  transmitted  to  the  per- 
sons to  whom  they  are  addressed,  and  their  in- 
terpretation and  weight  are  matters  for  de- 
termination by  the  jury  in  the  light  of  all  of 
the  evidence  in  the  case. — Chadwick  v.  United 
States  (C.  C.  A.)  225. 

*On  the  trial  of  a  defendant  for  the  forgery  of 
Chinese  duplicate  certificates  of  residence,  other 
forged  and  fraudulent  certificates,  not  mentioned 
in  the  indictment,  but  shown  to  be  in  the  hand- 
writing of  defendant,  were  admiRsible  on  the 
question  of  intent. — Dillard  v.  United  States 
(C.  C.  A.)  303. 

On  the  trial  of  defendants  Jointly  indicted 
and  tried,  for  defrauding  the  United  States  of 
taxes  on  distilled  liquors,  evidence  is  admis- 
sible, although  it  apparently  relates  to  one  or 
more,  but  not  all,  of  the  defendants. — Sprinkle 
V.  United  States  (C.  C.  A.)  811. 


Circomstances  atending  a  particular  transac- 
tion under  investigation  by  a  Jury,  if  so  inter- 
woven with  each  other  and  with  the  principal 
fact  that  they  cannot  well  be  separated  without 
depriving  the  Jury  of  proof  that  is  essential  in 
order  to  reach  a  Just  conclusion,  are  admis- 
sible in  evidence.r-SprinkIe  v.  united  States 
(C.  C.  A.)  811. 

On  the  trial  of  defendants,  Jointly  indicted 
with  others,  statements  or  declarations  made 
by  such  others  are  admissible.  If  so  connected 
with  the  acts  and  transactions  charged  as  to 
be  a  part  of  the  res  gestSB. — Sprinkle  T.  United 
States  (C.  a  A.)  811. 

f  2.    THmL 

An  appellate  court  should  not  reverse  a  judg- 
ment in  a  criminal  case  because  of  the  refusal 
of  the  trial  court  to  interfere  with  an  argu- 
ment of  counsel,  unless  it  was  plainly  unwar- 
ranted and  so  improper  as  to  be  clearly  prej- 
udicial to  the  accused.— Chadwick  y.  United 
States  (C.  C.  A.)  225. 

f   3*    Motions  for  mew  trial  and  in  ar« 
rest^ 

The  denial  of  a  motion  for  a  new  trial  based 
on  .the  ground  of  the  misnomer  of  a  Juror  held 
within  the  discretion  of  the  trial  court. — Chad- 
wick T.  United  States  (0.  C.  A.)  225. 

f   4.    Appeal   and  error,   and   certiorari* 

*A  motion  to  quash  an  indictment  is  address- 
ed to  the  sound  discretion  of  the  trial  court,  and 
in  general  its  ruling  thereon  is  not  reviewable, 
and  especially  where  the  motion  was  heard  on 
affidavits  which  are  not  in  the  record.— Chad- 
wick V.  United  States  (C.  C.  A.)  225. 

Unless  language  used  by  counsel  in  argument 
and  deemed  improper  by  the  accused  is  prompt- 
ly objected  to  and  an  ex^ption  taken,  if  the 
trial  Judge  fail  to  condemn  it,  the  refusal  to 
grant  a  new  trial  on  account  of  it  is  not  ground 
for  reversal. — Chadwick  y.  United  States  (C. 
C.  A.)  225. 

The  refusal  of  the  court,  during  the  taking 
of  testimony  in  a  criminal  case,  to  permit  the 
presenting  at  that  time  of  a  motion  to  dismiss 
as  to  certain  counts  of  the  indictment,  was  a 
matter  within  its  discretion,  and  is  not  ground 
for  reversal,  unless  it  is  shown  that  prejudice 
resulted  to  defendant — Dillard  y.  United  States 
(C.  C.  A.)  303. 

The  ruling  on  a  motion  to  quash  an  indict- 
ment is  discretionary,  and  ordinarily  not  as- 
signable for  error. — Dillard  v.  United  States  (C. 
C.  A.)  303. 

Assignments  of  error  in  a  criminal  case, 
based  on  instructions  given,  and  the  refusal  to 
give  instructions  requested,  cannot  be  consider- 
ed where  the  record  fails  to  show  that  any  ex- 
ceptions were  taken  to  the  charge  or  the  re- 
fusal to  charge.— Dillard  v.  United  States  (C. 
C.   A.)  303. 

*The  refusal  of  requested  instructions  in  a 
criminal  case  cannot  be  reviewed  by  an  appel- 
late court,  where  the  record  does  not  contnin 
the  charge  given  by  the  court. — Saito  v.  United 
States  (C.  C.  A.)  653. 


*  Point  annotated.    See  syllabns. 


Digitized  by 


Google 


1040 


141  FEDEBAL  BBPOBTER. 


*In  the  federal  courts  tbe  ruling  of  the  trial 
court  on  a  motion  for  new  trial  in  a  crim- 
inal case  is  not  reviewable. — Sprinkle  v.  United 
States  (C.  C.  A.)  811. 


§  5. 


and     proTentlon     of 


Pmiiflliiaient 
erime. 

Under  convictions  upon  separate  counts  for 
distinct  offenses  of  the  same  character  judg- 
ment may  be  entered  and  sentence  passed  for 
a  specified  term  of  imprisonment  upon  each 
count,  and  the  terms  may  be  made  consecutive 
and  cumulative. — Chadwick  v.  United  States 
(C.  a  A.)  225. 


CROSSINGS. 

crossing,  see  "Strt 

CUSTOMS  DUTIES. 


Street  railroad  crossing,  see  "Street  Railroads," 
S  1* 


t   1.    Validity,  oonstmotioa,  and  opora- 
tioa  of  oustoms  laws  in  seneraL 

The  assessment  of  dutv  on  a  greater  quantity 
of  wine  than  was  actually  imported,  under  the 
authority  of  Tariff  Act  July  24,  1807,  c.  11,  f 
1,  Schedule  H,  par.  296,  30  SUt.  174  [U.  S. 
Comp.  St.  1901,  p.  1654],  forbidding  anv  al- 
lowance for  "leakage,**  etc.,  of  wines,  held  to 
contravene  Ck>n8t.  U.  S.  art  1,  S  8,  prescribing 
that  duties  shall  be  uniform  throughout  the 
United  States. — Alexander  D.  Shaw  &  Ck>.  t. 
United  Sutes  (C.  C.)  469. 

Const  U.  S.  art  1,  §  8,  giving  Congress 
power  to  levy  duties,  implies  that  some  article 
must  be  imported  to  which  the  duty  maj  ap- 

.     ^  Un" 


Sly. — Alexander    D. 
tates  (C.  G.)  469. 


«   2. 


Shaw   &    Co.    T.    United 


Goods   sabjoet  to   dmty*  rate»   and 
amovnt. 

Metal  thread  fabrics  in  the  piece  are  not  by 
the  doctrine  of  ejusdem  generis  removed  from 
the  provision  in  Tariff  Act  July  24,  1897»  o. 
11,  j  1,  Schedule  C,  par.  179,  30  Stat.  166 
[U.  S.  Clomp.  St  1901,  p.  1644],  for  "articles" 
made  of  metal  threads,  enumerated  together 
with  laces,  embroideries,  etc. — Jules  &  Hugo 
Rosenberg  v.  United  States  (C.  C.)  879. 

Strung  gelatin  spangles  used  in  ornamenting 
wearing  apparel  are  dutiable  under  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  408, 
30  SUt  189  [U.  S.  Comp.  St  1901,  p.  1673], 
relating  to  "ornaments,  trimmings,  and  other 
articles"  composed  of  gelatin  spangles. — G. 
Hirsch^s  Sons  v.  United  States  (C.  G.)  380. 

In  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  N,  par.  408.  30  Stat.  189  [U.  S. 
Comp.  St  1901,  p.  1673],  the  provision  for 
"articles  ♦  ♦  *  composed  wholly  or  in  part 
of  *  *  *  spangles  *  ♦  ♦  made  of  gela- 
tin*' is  more  specific  than  that  in  paragraph 
450,  30  Stat  193  [U.  S.  Comp.  St  1901,  p.  1678], 
for  manufactures  in  chief  value  of  gelatin. — 
Louis  MeUger  &  Co.  t.  United  States  (C.  C.) 
381. 


Spangled  hat  crowns  are  dutiable  under 
Tariff  Act  July  24,  1897,  c  11,  §1,  Schedule  N, 
par.  408,  30  Stat  189  [U.  S.  Comp.  St  1901, 
p.  1673],  as  articles  composed  in  part  of  gelatin 
spangles. — Louis  Metzger  &  Co.  v.  United 
States  (a  C.)  381. 

Stuffed  skins  of  tho  young  of  domestic  fowl 
are  not  "toys,"  under  rfiiriff  Act  July  24,  1897, 
c  11,  §  1,  Schedule  N,  par.  4ia  30  Stat  191 
[U.  S.  Comp.  St  1901,  p.  1674],  but  "birds, 
stuffed,"  under  paragraph  493,  §  2,  Free  List, 

-^^  I"  ^  _    ^  ,  p.      "  : 

Morimura  Bros.  v.  United  States  (C.  C.)  383; 


aragi 
8.  C< 


30  Stat  196  [U.  S.  Comp.  St.  1901,  p.  1681].— 


China  &  Japan  Trading  Co.  v.  Same,  Id. 

Featherstitch  braids,  not  produced  by  the 
braiding  process,  but  commercially  known  as 
braids,  are  dutiable  em  "braids'*  under  Tariff 
Act  July  24,  1897,  c.  11,  ft  1,  Schedule  J,  par. 
339.  30  Stat  181  [U.  S.  Comp.  St  1901,  p. 
1662].— Vom  Baur  v.  United  States  {(X  C.) 
439. 

Heldt  that  artistic  pen  and  ink  drawings  of  a 
bnildiDg,  made  by  an  architect,  are  within  para- 
graph 703,  Free  List,  i  2,  c  11,  Tariff  Act 
July  24,  1897,  80  Stat.  203  [U.  i.  Comp.  St 
1901,  p.  1690],  covering  "works  of  art,  the 
production  of  American  artists." — Young  v. 
Bohn  (C.  O.)  471. 

So-called  beaver  strips,  consisting  of  rectangu- 
lar pieces  of  felted  material  used  in  the  manu- 
facture of  hats,  are  not  dutiable  either  as 
wearing  apparel  under  paragraph  370,  Sched- 
ule K,  8  1,  c.  11,  Tariff  Act  July  24,  1897,  30 
Stat  184  [U.  S.  Comp.  St  1901,  p.  1667],  or  as 
fur  hats  or  forms  for  hats  under  paragraph 
432,  Schedule  N,  30  Stat  191  [U.  S.  Comp.  St 
1901,  p.  675],  but  as  manufactures  of  fur  under 
paragraph  450,  30  Stat  193  [U.  S.  Comp.  St 
1901,  p.  1678].— Hermann  v.  United  States  (a 
C.)  486;  Leon  Rheims  Co.  y.  Same,  Id.;  Sul- 
livan Drew  &  Co.  ▼.  Same,  Id. 

The  provision  in  paragraph  431,  Schedule 
N,  §  1,  c  11,  Tariff  Act  July  24,  1897.  30 
Stat  191  [U.  S.  Comp.  St  1901,  p.  1675],  for 
"hair  press  cloth,"  is  not  limited  to  fabrics 
composed  of  the  same  material  (horse  hair) 
as  the  other  articles  enumerated  in  said  para- 
n-aph.— E.  &  W.  H.  Caldwell  v.  United  States 
(C.  C.)  487. 

Holders'  patterns,  used  as  models  about  which 
to  form  sand  molds  for  castings,  are  within 
Tariff  Act  July  24.  1897,  c.  11,  §  2,  Free 
List  par.  616,  30  Stat  199  [U.  S.  Comp.  St 
1901,  p.  1685],  providing  for  "models  of  in- 
ventions and  of  other  improvements  in  the 
arts,  including  patterns  for  machinery." — It 
Hoe  &  Co.  V.  United  States  (C.  C.)  488. 


Paragraph  427.  Schedule  N,  f  1,  c  11« 
Tariff  Act  July  24,  1897,  80  Stat  191  [U.  S. 
Comp.  St  1901,  p.  1679],  covering  "fans  of  all 
kinds,"  does  not  include  paper  novelties  simu- 
lating and  called  fans,  but  not  dealt  in  commer- 
cially, nor  susceptible  of  practical  use  as 
such. — R.  F.  Downing  &  Co.  T.  United  States 
(C.   C.)   490. 

*  Point  anaotatod.    8oo  syllalras* 
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The  Secretary  of  the  Treasury  Is  not  em- 
powered to  abridge  the  right  of  free  entry  of 
regalia,  under  Tariff  Act  July  24,  1897,  c. 
11,  S  2,  Free  List,  par.  649.  30  Stat  194  [U. 
S.  CJomp.  St.  1901,  p.  16871.— Siegman  & 
Weil  V.  United  States  (O.  C.)  491. 

Cut  glass  articles  on  which  the  cutting  is  not 
ornamental  or  decorative  are  not  within  the 
provision  in  Tariff  Act  July  24,  1897.  c  11. 
f  1,  Schedule  B,  par.  100,  80  Stat.  157  [U.  S. 
Comp.  St.  1901,  p.  1633]j  for  "articles  of  glass, 
cut,  •  •  •  or  otherwise  ornamented,  deco- 
rated, or  ground." — United  States  v.  D.  S. 
Hesse  ft  Bro.  (G.  G.)  492;  Same  v.  R.  Hoehn 
Co.,  Id. 

The  coat  of  mocha  whitehead  sheepskins, 
containing  a  percentage  of  wool  of  a  low  order, 
is  subject  to  tl)e  duty  provided  in  paragraphs 
351,  358,  360,  Schedule  K,  «  1,  c  11,  Tariff 
Act  July  24.  1897,  30  Stat.  182,  188  JTJ.  S. 
Comp.  St.  1901,  pp.  1664,  1665,  1666),  for 
wool  on  the  skin,  and  is  not  free  of  du^  un- 
der paragraph  664,  Free  List,  |  2,  30  Stat  201 
[U.  S.  Comp.  St  1901,  p.  16881.  relating  to 
raw  skins,  '^except  sheepskins  with  the  wool 
on." — Goat  ft  Sheepskin  Import  Go.  ▼.  United 
States  (C.  C.)  493. 

Garters  are  dutiable  as  "wearing  apparel"  un- 
der Tariff  Act  Oct  1,  1890,  c  1244,  «  1. 
Schedule  L,  par.  413,  26  Stat  598.— IJnited 
Stotes  V.  A.   Steinhardt  ft  Bro.  (G.  G.)  494. 

Flax  noils  are  not  dutiable  as  tow  of  flax 
by  similitude,  but  as  waste,  under  Tariff  Act 
July  24,  1897,  c  11,  S  1,  Schedule  N,  par.  463, 
SO  Stat  194  ru.  S.  Comp.  St  1901,  p.  16791. 
— G.  B.  Ritchie  ft  Go.  v.  United  SUtes  (G.  G.) 
664. 

Marasque  water,  or  eau  de  marasque,  a  di- 
luted distillate  of  the  Juice  of  crushed  cherries, 
is  not  dutiable  as  cherry  juice  under  Tariff 
Act  July  24,  1897,  c.  11.  §  1,  Schedule  H,  par. 
299.  30  Stat  174  [U.  S.  Comp.  St  1901,  p. 
1G5.51,  but  as  an  unenumerated  manufactured 
article  under  section  6,  30  Stat  205  [U.  S. 
Comp.  St  1901,  p.  16931. — Leerburger  Bros. 
V.  United  States  (C.  G.)  1023. 

I   3.    Entry     and     appraisal     of    goods, 
bonds,   and   warelionses. 

An  importer  is  entitled  to  reappraisement, 
under  Customs  Administrative  Act  June  10, 
1890.  c.  407,  S  13,  26  SUt  136  [U.  S.  Comp. 
St.  1901,  p.  1932],  though  the  merchandise  may 
have  been  seized  for  undervaluation. — The  Lace 
House  V.  United  States  (G.  G.  A.)  869. 

In  appraising  merchandise  under  section  10, 
Customs  Administrative  Act  June  10,  1890, 
c.  407,  26  Stat  136  FU.  S.  Comp.  St  1901, 
p.  19221,  it  is  proper  for  the  appraising  officer 
to'  send  samples  to  an  appraiser  at  another 
port  for  information,  or  use  any  other  avail- 
able means  to  the  same  end. — ^The  Lace  House 
V.  United  States  (C.  a  A.)  869. 

It  is  contemplated  by  section  2960,  Rev.  St 
[U.  S.  Comp.  St  1901,  p.  19401,  and  section 
13,  Customs  Administrative  Act  June  10,  1890, 
c  407,  26  Stat  136  [U.  S.  Gomj>.  SI  1901, 
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p.  1932],  that  appraisements  shall  be  in  writ- 
ing, and  they  are  illegal  unless  there  is  a  cer- 
tificate of  appraisement — ^The  Lace  House  t. 
United  SUtes  (G.  G.  A.)  869. 

The  customs  regulations  promulgated  by  tiie 
Treasury  Department  are  In  many  instances 
merely  directory,  and  strict  conformity  there- 
with is  not  always  necessary. — ^The  Lace  House 
V.  United  States  (O.  G.  A.)  869. 

Where  the  importer  is  not  notified  of  an  ad- 
vance in  value  of  his  merchandise,  so  that  he 
is  deprived  of  the  right  of  reappraisement,  the 
appraisement  is  illegal,  and  the  goods  may  not 
be  forfeited  for  undervaluation,  as  prescribe^' 
in  section  32,  Tariff  Act  July  24,  1®7,  c.  11, 
80  Stet  211  [U.  S.  Comp.  St  1901,  p.  1924]. 
— ^Ths  Lace  House  v.  United  States  (C.  G.  A.) 
869. 

Where,  under  Customs  Administrative  Act 
June  10,  1890,  c  407,  J  4,  26  SUt  131  [U.  S. 
Comp.  St  1901,  p.  18^1,  entry  is  made  on  a 
pro  forma  invoice,  and  a  certified  invoice  is 
afterwards  produced  and  approved  as  to  valute 
by  the  appraiser,  duty  is  assessable  on  the  value 
of  the  latter,  even  though  less  than  that  of 
the  former  invoice,  notwithstanding  section  7 
(26  Stat  184  [U.  S.  Comp.  St  1901,  p.  18921), 
forbiddinf  assessment  on  less  than  the  invoice 
or  entered  value. — United  States  v.  Commercial 
Gable  Go.  (G.  a)  478. 

Seld  sufficient  for  proof  that  regalia  was 
entitled  to  admission  mnder  Tariff  Act  July  24, 
1897,  e.  11,  §  2,  Free  List  par.  649,  80  SUt 
194  [U.  S.  Comp.  St  1901,  p.  16871,  to  have 
been  produced  at  the  time  of  liquidating  tlM 
entry,  though  not  produced  at  the  time  of  mak- 
ing entry,  as  required  by  the  customs  regnla* 
tions. — Siegman  ft  Weil  v.  United  States  (a 
G.)  491. 

§  4.    Violations   of  onstoms   laws. 

The  penalties  provided  in  section  9,  Customs 
Administrative  Act  June  10,  1890,  c  407,  26 
SUt  135  [U.  S.  Comp.  St  1901,  p.  1895],  for 
entering  merchandise  on  a  false  or  fraudulent 
invoice,  do  not  atUch  simply  because  certain 
articles  packed  by  themselves  in  a  case  contain- 
ing different  goods  were  not  mentioned  in  the 
invoice. — ^The  Lace  House  v.  United  SUtes 
(G.  G.  A.)  869. 

Under  Tariff  Act  July  24,  1897,  c.  11,  • 
32,  30  SUt  211  [U.  S.  Comp.  St  1901,  p. 
1924],  providing  forfeiture  where  merchandise 
is  shown  on  appraisement  to  have  been  under- 
valued, there  must  first  be  a  valid  appraisement 
— ^The  Lace  House  v.  United  SUtes  (C.  C.  A.) 
869. 

DAMAGES. 

Inadequate  damages  as  ground  for  new  trial, 
see  %ew  Trial,^  1 1. 

Damaget  for  particular  injuries. 
See  "Death,"  |  2. 
From  breach  of  warranty  of  goods  sold,  see 

"Sales,"  §  3. 
To  mining  claim*  ms  ''Mines  and  Minerals," 

n—  ■yiifliitt. 
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Recovery  in  particular  a4stUm9  or  prooeeOinas. 
See  "Injunction,"  f  8. 

f    1.    laadequate  and  ezoe««iTe  damases. 

*An  award  of  $1,000  for  personal  injuries  re- 
ceived in  a  collision  held  too  small,  and  the 
amount  increased  to  $4,500.— The  San  Rafael 
(C.  C.  A.)  270;  The  Sausalito,  Id.;  In  re 
North  Pac.  Ckwist  R.  Co.,  Id. ;  North  Pac  Coast 
R.  Co.  V.  Hall,  Id.;  North  Shore  R.  Co.  v. 
McCue.  Id. 

^A  verdict  awarding  $15,000  damages  to  a 
young  locomotive  fireman  who  was  earning 
about  $1,000  per  year,  for  an  injury  resulting 
in  the  loss  of  his  left  hand,  held  excessive  and  a 
conditional  order  made  granting  a  new  trial, 
unless  plaintiff  should  remit  the  excess  above 
$10,000.--Scheu  v.  Pennsylvania  R.  R.  (0.  C.) 
495. 

I  2.     Pleading,  evldenoe,  and  assessment. 

Proof,  in  an  action  of  tort,  of  a  certain 
amount  of  loss,  including  legal  damages  and 
those  too  remote,  in  the  absence  of  any  evi- 
dence from  which  the  jury  can  determine  the 
amount  of  either,  will  not  sustain  a  verdict  for 
more  than  nominal  damages. — Western  Union 
Telegraph  Ca  v.  Totten  (C.  O.  A.)  533. 

DEATH. 

Directing  verdict  in  action  for,  see  *Trial,"  |  8. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival,"  §  2. 
Pleading  in  action  for,  see  "Pleading,"  |  1. 

f   L.    Erldenoe  of  death  and  of  snrriT- 
orshlp. 

^Circumstantial  evidence  considered,  and  held 
to  support  a  finding  that  a  person  who  had  been 
missing  for  three  years  was  dead,  and  that  he 
lost  his  life  through  the  sinking  of  a  steamer, 
on  which  he  was  a  passenger,  in  a  collision. 
—The  San  Rafael  (0.  C.  A.)  270;  The  Sau- 
salito, Id. ;  In  re  North  Pac.  Coast  R,  Co.,  Id. ; 
North  Pac  Coast  R.  Co.  v.  Hall,  Id.;  North 
Shore  R.  Co.  v.  McCue.  Id. 

§   2.    Actions  for  oansins  deat]i« 

^An  award  of  $5,000  damages  in  a  suit  in 
admiralty  for  the  death  of  a  man  who  left  an 
insane  wife  and  seven  minor  children,  all  of 
whom  were  dependent  on  him  for  support,  the 
oldest  child  being  17  and  the  youngest  3  years 
of  age,  held  too  small,  and  increased  to  $7,500. 
—The  San  Rafael  (C.  C.  A.)  270;  The 
Sausalito,  Id. ;  In  re  North  Pac.  Coast  R.  Co., 
Id.;  North  Pac.  Coast  R.  Co.  v.  Hall,  Id.; 
North  Shore  R.  Co.  v.  McCue,  Id. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy" ;  "Creditors'  Suit." 

DECEDENTS. 

Estates,  see  "Executors  and  Administrators.*' 


DECLARATION. 

In  pleading,  see  '^Pleading,"  |  1. 

DECLARATIONS. 

As  evidence  in  dvil  actions,  see  "Byidenet^*  I  L 

DECREL 

In  equity,  see  "Bqnity,"  I  6. 

DEEDS. 

Cancellation,  see  "Cancellation  of  Instrnmenta** 

Deed»  by  or  to  particular  clasMet  qf  porttei. 

See  "Executors  and  Administrators,"  |  2. 
Sheriffs,  see  "Ezecation,"  |  1. 

DELIVERY. 

Of  goods  sold,  see  "Sales,**  |  1. 

Of  life  insurance  policy,  see  "Insurance,**  |  2. 

DEMURRER. 

In  pleading,  see  "Equltj'.''  |  5;  'Pleading,"  |  2. 

DEPOSITIONS. 

See  "Witneaaea." 

DESCENT  AND  DISTRIBUTION. 

See  "Bxecutors  and  Administratora.** 

DESCRIPTION. 

Of  property  conveyed,  see  ^'Boundaries,'*  |  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,**  |  3. 

Questions  reviewable  on  appeal  from  ruling  on 

motion  for  direction  of  verdict,  see  "Appeal 

and  Error,*'  S  5. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 
From  indebtedness,  see  "Bankruptcy,**  |  3. 

DISCONTINUANCE 

Of  action,  see  "Dismissal  and  Nonsuit,**  1 1. 

DISCRETION  OF  COURT. 

New  trial  In  criminal  prosecution,  see  "Oim- 

inal  Law,"  S  3. 
Nonsuit,  see  "Dismissal  and  Nonsuit,"  f  1. 
Of  bankruptcy  court,  see  "Bankruptcy,"  {  2, 


*  Point  annotated.    Bee  syllabus. 
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Review  in  civil  actions,  see  "Appeal  and  Elr- 

ror,"  15. 
Review  in  criminal  prosecution,  see  "Criminal 

Law."  I  4. 

DISCRIMINATION. 

By  carriers,  see  "Oarriers,"  (  1. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal,  see  "Appeal  and  Error," 

Dismisssl  of  appeal  in  bankruptcy,  see  "Bank- 
ruptcy," §  4. 

Review,  by  circuit  court  of  appeals  of  decree  of 
dismissal,  see  "Ck>urtB,"  |  7. 

I   1.    Volmitary. 

Where  a  voluntary  nonsuit  was  permitted  by 
the  state  practice,  it  was  within  tne  discretion 
of  a  federal  court  to  refuse  to  allow  a  nonsuit 
after  plaintiff  had  concluded  his  evidence,  and 
a  motion  by  defendant  for  direction  of  a  verdict 
had  been  submitted  and  sustained  on  the 
grounds  both  of  the  insufficiency  of  the  com- 
plaint and  of  the  evidence  to  sustain  it^Huntt 
V.  McNamee  tC  a  A.)  293. 

*A  dismissal  of  an  action  by  plaintiff  hM 
to  have  been  too  late,  under  Ck>de  Iowa,  |  Z7Q4. 
— l>VLf£j  T.  Glucose  Sugar  Refining  Ca  (G.  0.) 
206. 

DISSOLUTION. 

Of  partnership,  see  "Partnership,"  I  !• 

DISTRIBUTION. 

Of  estate  of  bankrapt.  Me  '^ankniptcy,''  |  2. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts, 
see  "Oouru,"  |  8 ;  "Removal  of  Causes,"  |  2. 

DOCKS. 


See  "Wharves." 


DOWER. 


Power  to  sell  real  estate  of  bankrupt  free 
from  dower  right  of  wife,  see  "Bankniptcy," 
S  2. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 
Excise  duties,  see  "Internal  Revenue.'.' 

EJECTMENT. 

Restraining   by    injunction,    see    "injunction," 


ELECTION. 

To  rmew  lease,  see  "Landlord  and  Tenant,"  |  L 

ELECTION  OF  REMEDIES. 

^Where  a  party  has  two  remedies  incon- 
sistent with  each  other,  the  bringing  and  pros- 
ecution of  a  suit  based  on  one  theory,  with 
knowledge  of  his  rights  and  of  the  facts,  is 
an  election  of  such .  remedy,  and  he  cannot 
thereafter  maintain  a  suit  to  enforce  the  al- 
ternative remedy. — A.  Klipstein  &  Ca  T.  Grant 
(a  a  A.)  72. 

EMBEZZLEMENT. 

Bffect  of  discharge  in  bankruptcy  on  liabili^  for 
money  embessled,  see  "Bankruptcy,"  ft  3. 

EMINENT  DOMAIN. 

Ren)OvaI  of  condemnation  proceedings  to  federal 
court,  see  "Removal  of  Causes,"  IS  1,  2. 

Right  of  foreign  railroad  company  to  exercise 
power  without  full  incorporation  in  state,  see 
^^Railroads,"  1 1. 

8    !•    Katnre,  extent,  and  delesatlon  of 
power. 

The  statutes  of  South  Dakota  conferring  the 
power  of  eminent  domaiA  upoii  rairroad  com- 
panies (Civ.  Cod^  If  488.  5(K^)  do  not  author- 
ize one  company  ^o3uild  its  road  longitudinally 
upon  the  right  of  way.  of  another  company,  and 
in  the  absence  of  such  statutory  authority'  the 
right  to  do  so  cannot  be  acquired  by  condemna- 
tion.— South  Dakota  Cent.  Ky.  Co.  v.  Chicago, 
\L  &  St  P.  Ry.  Co:  (C.  C.  A.)  578. 

f   2»    PM>oeedlngB  to  take  property  and 
assess  oompensatlon. 

Under  Civ.  Code  S.  D.  S  488,  authorizing 
one  railroad  to  cross  another,  and  providing 
that,  if  the  two  companies  are  unable  to  agree 
upon  the  compensation  or  point  of  crossing,  the 
same  may  be  determined  by  condemnation  pro- 
ceedings, an  effort  to  agree  is  a  condition  pre- 
cedent to  the  right  to  maintain  such  condemna- 
tion proceedings. — South  Dakota  Cent  Ry.  Co. 
V.  Chicago,  M.  &  St  P.  Ry.  Ca  (a  C.  A.)  67a 


aers  of  property. 

'"  '       '       elati^ 


*Fjoi9t  anno^tatod.    See  syllalms.^ 


f  3.     Remedies  of  o^  ,     . ^ 

Under  the  statutes  of  Colorado  relative  to 
condemnation  proceedings,  a  temporary  restrain- 
ing order,  at  the  suit  of  a  nonresident  not  made 
a  party  to  the  proceeding,  ought  not  to  en- 
Join  the  petitioner  for  condemnation  from  mak- 
ing such  claimed  owner  a  party  defendant 
therein,  but,  when  made  a  party,  he  may  remove 
the  controversy  into  the  federal  court. — Col- 
orado Eastern  R.  Co.  v.  Chicago,  B.  &  Q.  Ry. 
Co.  (0.  C.  A.)  898. 

3  Mills'  Ann.  St  Rev.  Supp.  |  1716,  does 
not  preclude '  the  owner  ;of  land  from  enjoin- 
ing the  further  entry,  and  use  of  his  land*  under 
condemnation  proceedings,  especially  where  the 
petitioner .  for  condemnation,  before  entry,,  has 
notice  of  the  claim  of  title  to  the  premises. — 
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Colorado  Eastern  R.  Go.  T.  Chicago,  B.  &  Q. 
Ry.  Co.  (C.  C.  A.)  898. 

Mills'  Ann«  St  f  1726,  relative  to  condemna- 
tion, and  providing  that  any  person  not  made 
a  party  may  become  such  by  filing  a  cross^ 
petition,  is  only  permissive  in  character,  and 
does  not  operate  to  deny  snch  third  party,  a 
nonresident,  the  right  to  appeal  by  injunc- 
tion to  the  United  SUtes  Circuit  Court,  to 
prevent  the  appropriation  of  his  land — Col- 
orado Eastern  R.  Co.  t.  Chicago,  B.  A  Q. 
Ry.  Co.  (C.  C.  A.)  8QS. 

*A  property  owner  who,  with  knowledge  of 
an  ordinance  requiring  a  railroad  company  to 
elevate  its  tracks  in  the  street  in  front  of  his 
property,  delayed  bringing  suit  until  after  the 
work  bad  been  done  at  large  expense,  held 
barred  by  laches  from  the  right  to  an  Injonc- 
tion,  or  to  an  award  of  damages  in  equity  as 
an  alternative  relief. — Beers  y.  Chicago,  M.  & 
St  P.  Ry.  Co.  (C.  C.  A.)  057. 

EMPLOYER'S  LIABILITY  ACTS. 

See  "liagter  and  Servant,"  |  S. 


EMPLOYERS' 


See  ^Inraranoe^" 


LIABILin 
ANCE. 

14 


INSUR- 


EMPLOYES. 

8m  '^futar  and  Serruit.'* 

ENTRY. 

Of  Imported  goods,  see  "Customs  Duties,**  J  8. 
Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant," ft  2. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  S  1. 

EQUITY. 

Conformity  of  practice  in  federal  court  to  that 
of  state  court,  see  "Courts,"  $  5. 

Equitable  estoppel,  see  "Estoppel,**  §  1. 

Laches  in  suing  to  restrain  taking  of  or  in- 
jury to  lands  or  easements  for  public  use,  see 
^'Eminent  Domain,"  f  3. 

Laches  in  suing  to  set  aside  sale  of  property  of 
corporation,  see  ''Corporations,"  §  1. 

Laches  of  party  seeking  to  enjoin  nuisance,  see 
"Nuisance,"  §  1. 

PartUmlar  tubjeett  tuf  eqaUahle  JurisdMUm  onA 
equitaole  remedies 

See  "Cancellation  of  Instruments" ;  "Creditor* 
Suit" ;  "Injunction";  "Nuisance,"  1 1;  "Quiet- 
ing Title";  "Receivers";  "Specific  Perform- 
ance." 

Suits  for  infringement  off  patents,  see  ''Pat- 
ents." I  6. 


§  1.     Parties  and  proeess. 

Where  an  executor  filed  a  bill  in  equity  in  a 
federal  court  in  his  indiyidual  capacity  to  fore- 
close a  mortgage  owned  by  his  testator,  it  was 
within  the  power  of  the  court  to  permit  him  to 
file  an  amended  bill  in  his  capaci^  as  executor, 
setting  up  the  same  cause  of  action. — ^Leahy  y. 
Haworth  (C.  a  A.)  850. 

f  2.     PleadioB. 

A  defendant  cannot  be  required  to  litigate 
ouestions  which  directly  inyolye  issues  with 
third  parties  not  before  the  court,  and  which 
cannot  be  adjudicated  in  their  absence.-— Grand 
Trunk  W.  Ry.  Co.  y.  Chicago  &  E.  L  R.  Co. 
(O.  C.  A.)  785. 

Where  plaintiff  had  an  inchoate  title  to 
land  in  suit,  but  which  was  imperfect  because 
of  the  inyalidity  of  a  sheriffs  deed,  it  was  not 
error  to  permit  the  bringing  forward  by  sup- 

glemental  bill  of  a  cnratiye  deed  executed  pend- 
if  the  suit. — Reeye  y.  North  Carolina  Land  U 
Timber  Co.  (a  C.  A.)  821. 

*A  bill  by  a  recelyer,  against  the  directors 
of  the  bank,  to  recoyer  sums  lost  through  their 
misconduct,  he^d  not  multifarious.— Allen  t. 
Luke  (C.  C.)  694. 

I  8.   BeaHas,   swhadselvA   0f 


JiiiTt  and  veheaiiiiK. 


•PolMt 


The  filing  of  an  opinion  containing  findings 
of  fact  and  conclusions  of  law,  and  referred 
to  in  the  judgment,  although  informal,  is  a 
sufllcient  compliance  with  Code  Ciy.  Proc 
Alaska  (Carter's  Ann.  Codes)  S  872,  regulating 
the  practice  in  suits  of  an  equitable  nature 
which  requires  the  filing  of  findings  and  con- 
clusions of  law  separate  from  the  judgment 
— Lindeberg  y.  Doyerspike  (a  a  A.)   59. 

I  4.    MasteM    and    eonualssloaars,    and 
pvooeediass  before  them. 

^Exceptions  to  the  report  of  a  master  in  chan- 
cenr  are  in  the  nature  of  a  special  demurrer, 
and  must  point  out  specifically  the  errors  re- 
lied on,  and  findings  and  parts  of  the  report  not 
so  specifically  excepted  to  are  to  be  taken  as 
admitted.— General  Fire  Extinguisher  Co.  y. 
Lamar  (C.  C.  A.)  853. 

I  6.    Deoree    and  eaf oreement  thereof. 

Where  a  demurrer  to  a  bill  is  general,  and 
special  for  want  of  jurisdiction,  tfie  judgment 
sustaining  the  demurrer  on  the  ground  of  want 
of  jurisdiction  should  be  limited  accordingly. 
—Fowler  y,  Osgood  (C.  C  A.)  20. 

ERROR*  WRIT  OF. 

See  "Appeal  and  Error.** 

ESTABLISHMENT. 

Of  covrtt,  wtt  "Ooorta,"  |  1, 

ESTATES. 

Decedent's  estate,  see  "Executors  and  Admin!» 

trators.** 
Estates  for  years*  see  "Landlord  and  Tenant** 
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ESTOPPEL 

As  basis  for  injiinctioii,  see  "Injunction,*'  (  1. 

By  agreed  statement  of  facts  in  suit  involving 
mining  claim,  see  "Mines  and  Minerals,"  ft  2. 

By  judgment,  see  "Judgment,"  |  2. 

To  assert  objections  to  pleading^  see  "Pleading," 
S  3. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," I  4. 

To  dispute  validity  of  patent,  see  "Patents,"  S  8. 

To  enjoin  maintenance  of  nuisance,  see  "Nui- 
sance," I  1. 

f    !•    Equitable  estoppel. 

^Rule  that,  where  one  of  two  innocent  par- 
ties must  suffer  from  the  fraud  of  a  third,  he 
who  furnishes  the  means  to  commit  it  must 
bear  the  loss,  defined  and  limited. — Western 
Union  Telegrapn  Co.  ▼.  Schriver  (G.  G.  A.) 
538. 

Where  a  corporation  conveyed  its  property 
in  trust  to  be  sold  for  payment  of  its  debts, 
allowed  the  trustees  to  make  sales,  and  ac- 
cepted a  reconveyance  of  the  remainder  after 
its  debts  were  paid,  neither  the  company  nor 
one  suing  in  its  interest  can  deny  the  title  or 
authority  of  the  trustees,  nor  impeach  their 
acts  except  for  fraud  or  breach  of  trust — 
Kessler  &  Go.  v.  Ensley  Go.  (G.  G.)  130. 

EVIDENCE. 

See  "Witnesses." 

Questions  of  fact  for  jury,  see  "Trial."  J- 3. 
Kevlew  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,^'  |  5. 

As  to  partiovlar  facts  or  issues. 
See  "Adverse  Possession,"  ft  1 ;  "Damages,"  |  2 ; 

"Death,"  |  1. 
Date  of  invention,  see  "Patents,"  |  1. 
Validity  of  contract,  see  "Contracts,"  S  1. 

in  actions  by  or  against  particular  classes  of 

parties. 
See  "Master  and  Servant,"  S  5;  "Railroads," 
S3. 

In  particular  ciwl  actions  or  proceedings. 

See  "Bankruptcy,"  «  1;  "Quieting  Title,"  S  2. 

For  infringement  of  patent,  see  "Patents,"  f  6. 

For  injuries  to  tow,  see  **Towage." 

For  personal  injuries,  see  "Master  and  Serv- 
ant," f  5;  "Railroads,"  §  3. 

For  unfair  competition,  see  "Trade-Marks  and 
Trade-Names,'*^  §  2. 

On  insurance  policy,  see  "Insurance,"  §  5. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  f  2. 

To  enjoin  nuisance,  see  "Nuisance,"  f  1. 

In  criminal  prosecutions. 
See  "Criminal  Law,"  §  1;  "Forgery." 
For  offense  against  internal  revenue  laws,  see 
"Internal  Revenue." 


circumstances,  It  may  be  proved  by  his  con^ 
temporaneous  oral  declarations.— The  San  Ra- 
fael (G.  C.  A.)  270 ;  The  Sausalito,  Id. ;  In  re 
North  Pac  Coast  R.  Co.,  Id. ;  North  Pac  Coast 
R.  Co.  V.  Hall,  Id.;  North  Shore  R.  Co.  t. 
McCue,  Id. 

f  2.  Wmaeol  we  mxtriMuAe  evidenoA  affeot- 
ins  writtass. 

*The  binding  obligation  of  a  note  cannot  be 
affected  by  a  contemporaneous  parol  agreement 
that  it  need  not  be  paid.— Payne  v.  Mutual  Life 
Ins.  Co.  (C.  G.  A.)  839. 

In  the  absence  of  fraud  or  mutual  mistake, 
no  representation  in  previous  parol  negotiations 
as  to  the  legal  effect  of  the  written  contract 
can  prevail  over  its  plain  provisions. — Con- 
necticut Fire  Ins.  Co.  v.  Buchanan  (C.  C.  A.) 
877;    National  Fire  Ins.  Co.  v.  Same,  Id. 

The  theory  that  proof  of  prior  and  con- 
temporaneous negotiations  and  representations, 
though  not  admissible  to  vary  the  terms  of  a 
written  contract,  may  be  received  to  raise  an 
estoppel  in  pais,  is  a  mere  evasion  of  the  rule. 
— Connecticut  Fire  Ins.  Co.  v.  Buchanan  (C. 
C.  A.)  877 ;  National  Fire  Ins.  Co.  v.  Same,  Id. 

EXAMINATION. 

Of  witnesses  in  general,  see  "Witnesses,"  1 1. 

EXCEPTIONS. 

Taking  exceptions  at  trial,  see  "Trial,"  S  4. 
To  report  of  master  in  chancery,  see  "Equity," 
I  4. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  1. 


i  1.     Declarations. 

♦Whenever  the  intention  of  a  person  is  of  it- 
self a  distinct  and  material  fact  in  A  chain  of 


EXCISE. 

Duties,   see   "Internal   Revenue." 
Regulation  of  traffic  in  intoxicating  liquors,  see 
''intoxicating  Liquors." 

EXECUTION, 

Action  by  stockholders  to  set  aside  execution  sale 
of  property  of  corporation,  see  "Corporations," 

f    1.    Bale. 

On  collateral  attack  upon  an  execution  sale 
made  26  years  after  the  execution  of  a  trust 
deed  on  the  property  by  the  owner,  the  pre- 
sumption is  that  the  debt  secured  by  the  deed 


title.^Reeve  V.  North  Carolina  Ijand  &  Tim- 
ber Co.  (C.  C.  A.)  821. 

Under  Shannon's  Code  Tenn.  S§  4783,  4785, 
a  sheriff  ma^  make  a  deed  to  lands  sold  by  a 
former  sheriff  without  any  limitation  as  to 
time. — Reeve  v.  North  Carolina  Land  &  Timber 
Co.  (C.  C.  A.)  821. 

^  Point  annotated.    Bee  syllabnt. 
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f  2.     Beiwnu 

That  one  aBsumed  to  be  an  officer  and  made 
a  levy  and  return  under  an  execution  directed 
only  to  a  lawful  officer  is  sufficient,  on  collateral 
attack,  to  raise  a  presumption  that  he  was  such 
officer,  although  the  fact  is  not  stated  in  his 
return. — Reeve  v.  North  Carolina  Land  A  Tim- 
ber Co.   (O.  O.  A.)   821. 

EXECUTORS  AND  ADMINISTRATORS. 

As  parties  in  suit  to  setle  partnenhip  affairs, 

see  "Partnership."  ft  1. 
Representative  or  individual  character  of  suit 

in  equity,  see  "Equity."  §  1. 
Survival  of  cause  of  action,  see  "Abatement  and 

Revival."  §  2. 


ft    1. 


qiudiiloatlon,     And 


Appointment* 
tennre. 

•Comp.  St.  Neb.  1901.  18  2677,  2678,  pro- 
viding for  the  appointment  and  qualification 
of  executors,  does  not  require  an  executor  to 
take  an  oath  as  such,  and  the  fact  that  he 
doeft  not  do  so  will  not  affect  his  right  to 
maintain  a  suit  to  collect  assets  of  the  estate* 
—Leahy  v.   Haworth    (C.   C.  A.)    850. 

f  2.    Oolloction  and  manasement  of  es« 
tate. 

An  executor,  having  power  under  the  will 
to  sell  and  convey  any  part  of  the  testator's 
property,  had  authority  to  direct  the  making 
of  a  sheriff's  deed,  to  which  the  testator  was 
entitled,  to  a  third  party,  who  had  acquired 
the  equitable  title,  notwithstanding  the  fact 
that  the  remainder  of  the  estate  had  been  closed, 
where  he  had  not  resigned  or  been  discharged. 
— Reeve  v.  North  Carolina  Land  &  Timber  Ck>. 
(C.  C.  A.)  821. 

I  3.    Foreign  and  anoillarj  administra- 
tion. 

*A  foreign  executor  may  institute  a  suit  in 
equity  in  a  federal  court  to  foreclose  a  mortgage 
belonging  to  the  estate  of  his  testator,  and  if 
the  bill  is  filed  within  the  time  allowed  by  the 
statute  of  limitations,  his  subsequent  taking 
out.  before  the  hearing,  of  ancillary  letters 
testamentary  or  of  administration  in  the  local 
jurisdiction,  will  relate  back  to  the  date  of 
the   filing  of  the  bill,  not  only  for  the  pur- 

gose  of  qualifying  him  to  maintain  the  suit, 
ut   also   for   the   purpose   of   the   statute   of 
limitations.— Leahy  y.  Haworth  (C.  O.  A.)  860. 

EXEMPTIONS. 

Of  bankrupts,  see  "Bankruptcy,"  §  3. 
Of  shipowner  from  liability  for  injury  to  cargo, 
see  •Shipping."  f  a 

FACTORIES. 

As  nuisance,  see  "Nuisance,"  I  1* 

FEDERAL  COURTS. 

See  "Courta."  Sf  2-7. 

Jurisdiction  of  creditors'  suit,  see  "Creditors' 

Suit" 


FEES. 

Attorneys'  fees,  see  ''Attorney  and  Client,'*  (§ 
1,2. 

FELLOW  SERVANTS. 

See   "Master  and  Senrant,"  |  X 

FENCES. 

Duties  of  railroad  companies  as  to  fences,  see 
"BaUroads,"  §  3. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  ''Appeal 
and  Error,''  |  5. 

FIRE  INSURANCE 

Sw  "Inanianoe,"  IS  8,  B. 

FIRES. 

Liability  of  consignee,  reauired  to  discharge 
vessel,  for  injuries  from  nre,  see  "Shipping," 

FISH. 

Fish  factories  as  nuisanceb  see  "Nuisance,"  f  1. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  entry  mi  premises  for  purpose  of 
acquiring  posaession  to  support  suit  to  quiet 
titie,  see  'Nauieting  Titie,"  f  1. 

To  recover  possession  of  demised  premises,  see 
"Landlord  and  Tenant,"  I  2. 

FORECLOSURE 

Of  lien,  see  "Mechanics'  Liens,"  |  2. 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  Administrators,"  §  S. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  |  4. 

FOREIGN  RECEIVERSHIP. 

See  "BecelverB,"  I  1. 

FORFEITURES. 

Under  customs  laws,  see  "Customs  Duties,"  |9 

8,  4. 
Under   internal    revenue    laws,    aee    "Internal 

Revenue.*' 
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FORGERY. 

Evidence  of  other  offencies,  see  "Criminal  Law/' 
§  1* 

Joinder  of  offenses  in  indictment,  see  "Indict- 
ment and  Information,"  ft  1. 

An  indictment  for  forgins  and  uttering  Chi- 
nese duplicate  certificates  of  residence  consider- 
ed, and  held  good.— Dillard  t.  United  States 
(C.  C.  A.)  303. 

Evidence  admitted  on  the  trial  of  a  defehdant 
for  the  forgery  of  Chinese  duplicate  certificates 
of  residence  held  competent  and  material  as 
tending  to  connect  defendant  with  the  offense 
chai-ged— Dillard  v.  United  States  (C.  a  A.) 
303. 

FORMER  ADJUDICATION. 

See  "Judgment,"  I  2. 

FRAUD. 

Effect  of  discharge  of  bankrupt  on  Indebted- 
ness created  by  fraud,  see  "Bankruptcy,"  ft  3. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  |  2. 

GAS. 

Internal  revenue  tax  on  pipe  lines,  see  "In- 
ternal Revenue.** 

GOOD  FAITH. 

Of  purchaser,  see  "Vendor  and  Purchaser,"  (  8. 

GRAND  JURY. 

dee  "Indictment  and  Information.** 

GRANTS. 

Of  pabUc  lands,  see  "Public  liands." 

GUARANTY. 

Of  payment  of  note,  see  "Bills  and  Notes,"  |  1. 

HABEAS  CORPUS. 

§    1.    Hatiure  and  s^oiuids  of  remedy. 

^One  under  arrest,  but  at  large  on  bail,  is 
entitled  to  a  writ  of  habeas  corpus  the  same 
as  if  the  arrest  was  accompanied  by  actual 
imprisonment. — Mackenzie  v.  Barrett  (0.  C  A.) 
964. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  |  6. 


HEARING. 

In  equity,  see  "Bquity,"  I  8. 

HIGHWAYS. 

Accidents  at  railroad  crossings,  see  "Railroads^* 
18. 

HUSBAND  AND  WIFE. 

Conveyance  to  wife  by  husband  subseouently 
becoming  bankrupt,  see  "Bankruptcy,"  f  2. 

IMMIGRATION. 

Regulations,  see  "Aliens,"  §  1. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses."  i  Z 

IMPORTS. 

Duties,  see  "Customs  Duties." 

IMPRISONMENT. 

Habeas  corpus,  see  "Habeas  Corpui.** 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens.** 

Patents  for  improvements,  see  "Patents,**  |  fk 

IMPUTED  NEGLIGENCE. 

See  "Negligence,**  |  2. 

INADEQUATE  DAMAGES. 

See  "Damages,"  |  1 ;  "Death,"  «  2. 

As  ground  for  new  trial,  see  "New  Trial,**  (  1. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  8  0. 

INDIANS. 

Foreign  corporation  carrying  on  business  In 
Indian  Territory  without  license,  see  "Cor- 
porations," f  4. 

Lands  ceded  to  the  United  States  by  an  Indian 
tribe,  and  which  nave  been  conveyed  under  the 
land  laws  and  passed  into  the  ownership  of  in- 
dividuals, and  a  municipality  of  the  state  form- 
ed thereon,  are  no  longer  subject  to  the  provi- 
sion of  Rev.  St  S  3139,  as  amended  by  Act 
Jan.  30,  1897,  c.  109,  29  Stat.  506,  making  it  an 
offense  to  introduce  liquor  into  the  Indian 
country,  the  police  power  of  the  state  to  regu- 
late the  sale  of  liquor  thereon  being  exclusive; 
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nor  can  the  jnrisdiction  of  the  United  States  in 
that  respect  b^  reserved  by  a  stipulation  in  the 
contract  of  ceuion. — Ex  parte  Dick  (G.  G. 
A.)  6. 

INDICTMENT  AND  INFORMATION. 

Review  of  ruling  on  motion  to  quash,  see  "Crimi- 
nal Law,"  «  4. 

fcT  parUouUxr  offenscB, 
See  ••Conspiracy,"  f  1 ;  •'Forgery/' 
Against   internal  rev^ue  laws,   see  "Internal 
Revenue.** 

I  1.     Joinder    of    pmrtieSv    offenaeSi    And 
ooiuita,  dvplloity,  and  eleotion. 

^Counts  charging  separate  conspiracies 
with  officers  of  a  national  bank  for  the  viola- 
tion by  such  officers  of  Rev.  St  f  5208  [U.  S. 
Comp.  St.  1901,  p.  3497]  may  be  joined  in  the 
same  indictment,  under  Rev.  St.  f  1024  [U.  S. 
Comp.  St,  1901,  p.  720],— Chadwick  v.  United 
Sutes  (C.  C.  A.)  225. 

Counts  charging  a  defendant  with  the  forgery 
of  Chinese  duplicate  certificates,  with  the  ut- 
tering of  such  forged  certificates,  and  with  vio- 
lating Rev.  St  f  3169  [U.  S.  Comp.  St  1901, 
p.  2059],  as  an  officer  in  the  revenue  service,  by 
negligently  and  designedly  permitting  the  com- 
mission of  such  offenses,  mav  properly  be  joined 
in  the  same  indictment  under  Rev.  St  f  1024 

ej.    S.  Comp.    St    1901,    p.   720].— Dillard   v. 
nited  States  (C.  C.  A.)  303. 

I   2»   Motion  to  qvash   o»  dismiss,   uid 


A  motion  to  quash  an  indictment  based  on  an 
affidavit  that  the  grand  jury  received  certain  in- 
competent evidence  is  insufficient  where  it  is  not 
alleged  nor  shown  that  there  was  not  other  and 
competent  evidence  on  the  subject  upon  which 
the  indictment  was  based^—Chadwick  ?•  United 
States  (a  C.  A.)  225. 


INDORSEMENT. 

achanj 
'•Bills  and  Notes,' 


Of  bill  of  exchange  or  promissory  note,   see 
"~ 8,"  if  1,  2. 


INFANTS. 

Allowance  of  compensation  of  attorney  out  of 
minor's  estate,  see  ••Attorney  and  Client,"  S  2. 

INFRINGEMENT. 

Of  patent,  see  ••Patents,"  §  5. 
Of  trade-mark,  see  ••Trade-Marks  and  Trade- 
Names,"  ft  2. 

INJUNCTION. 

Conformity  of  practice  in  federal  courts  to  that 

of  state  courts,  see  ••Courts,"  f  6. 
Issuance  of  by  federal  court,  see  •'Courts,"  $  2. 


*  Point  annotated.    Bee  syllnbnai. 


ReatmiMng  pcartlaular  ocCt  or  prooeMngs. 
See  ••Nuisance,"  f  1. 
Collection  of  tax,  see  ••Tiaxation,"  1 1. 
Disposition  of  property  belonging  to  bankrupt, 

see  ••Bankruptcy,^'  §  Z 
Infringement  of  patent,  see  'Tatents,"  §  5. 
Taking  or  injuring  lands  or  easements  for  public 

use,  see  '•Eminent  Domain,"  $  3. 
Unfair    competition,    set    'Trade-Marks    and 

Trade-Names,"  f  2. 

I   1.    Snbjeets  of  proteetion  and  relief. 

Estoppels  in  pais  are  available  at  law  in  the 
federal  court  in  defense  of  actions  of  ejectment, 
trespass,  and  conversion,  and  are  no  basis 
for  the  prohibition  of  prosecutions  of  such 
actions. — Campbell  ▼.  Golden  Cycle  Min.  Co. 
(C.  C.  A.)  610. 

I   2.    Preliminary  and  interloentory  in« 
Jnnotione. 

*The  granting  of  a  temporary  injunction  does 
not  determine  the  rights  of  the  parties,  and  the 
court  need  be  satisfied  no  further  than  of  a 
probable  right  and  a  probable  danger,  and  that 
the  granting  of  such  order  will  probably  be 
attended  with  less  injury  than  its  refusal. — 
Colorado  Eastern  R.  Co.  v.  Chicago,  B.  &  Q. 
Ry.  Co.  (C.  C.  A.)  80a 

The  doctrine  of  '^he  balance  of  convenience  or 
injury  which  frequently  is  determinative  of  the 
propriety  of  granting  or  denying  a  preliminary 
injunction  has  no  application  to  decrees  after 
a  hearing  on  plenary  proofs  taken  in  due 
course.— tJnited  States  v.  Luce  (O.  (X)  385; 
Same  ▼.  Brown  (C.  C.)  423. 

I  8«    Permanent    injnnetion    and    other 
relief. 

*To  authorize  a  decree  for  damages  as  an 
alternative  for  an  injunction,  a  case  in  equity 
must  be  made,  and  laches  which  would  defeat 
the  right  to  an  injunction  will  also  defeat  the 
right  to  the  alternative  relief. — Beers  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (C  a  A.)  957. 

S  4.     Writ»  order  or  deeree,  servioe*  and 
enforcement. 

Rev.  St  I  725  [U.  S.  Comi,.  St  1901,  p.  f583], 
extends  the  power  of  a  federal  court  to  enforce 
its  decrees  bv  proceedings  for  contempt  to  per- 
sons other  than  those  made  parties  by  name, 
and  to  render  a  person  amenable  to  an  injunc- 
tion it  is  not  necessary  that  he  should  have 
been  a  party  to  the  suit,  nor  actually  served 
with  the  order,  so  long  as  he  had  actual  notice. 
— Employers*  Teaming  Co.  v.  Teamsters'  Joint 
Council  (C.  C.)  679. 

I  5.    Violation  and  pnnisliment. 

A  respondent  held,  on  the  evidence,  guilty  of 
contempt  in  violating  and  defying  an  injunction- 
al  order  of  the  court,  made  in  a  suit  to  which 
be  was  not  a  party,  but  of  which  he  had  knowl- 
edge.— Employers*  Teaming  Co.  t.  Teamsters' 
Joint  Council  (C.  C.)  679. 

A  petition  for  a  rule  to  show  cause  in  a  pro- 
ceeding for  contempt  for  violation  of  an  in- 
junction   against   persons   not   parties   to   the 
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salt  held  sufficient. — Emnloyers'  Teamlzis  Go. 
▼.  Teamsters*  Joint  Council   (C.  O.)  679. 

Where  contempt  proceedings  for  violating 
an  injunction  are  instituted  against  a  person 
not  a  narty  to  the  suit  in  which  the  injunction 
was  issued,  the  proper  practice  is  to  entitle  the 
application  for  a  rule  to  show  cause  in  such 
suit,  and  if  the  respondent  is  found  guilty,  there- 
after all  orders  should  be  entitled  as  in  a  suit 
by  the  government. — Employers'  Teaming  Go.  v. 
'leamsters'  Joint  CouncU  (G.  O.)   679. 


Estoppel,  I 


IN  PAIS. 

"Estoppel,"  f  1. 


IN  PERSONAM. 

Remedies  in  admiralty,  see  "Admiralty,"  |  L 

IN  REM. 

Remedies  In  admiralty,  see  "Admiralty,"  S  1. 

INSOLVENCY. 

See  "Bankruptcy." 

INSPECTION. 

Parties  entitled  to  allege  error  in  refusal  to  per- 
mit inspection  of  document,  see  "Appeal  and 
Error."  S  5. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  f  4. 

INSURANCE. 

Allowing  recovery  of  attorneys'  fees  In  action  on 
policy  as  denial  of  equal  protection  of  law,  see 
'^Constitutional  Law,"  §  1. 

f    1.    Insnraiioe  acents  uid  tepkers. 

Where  an  agent  for  an  insurance  company 
under  a  salary  contract  and  for  certain  com- 
missions sends  in  his  resignation  to  the  com- 
pany, specifying  the  grounds  thereof,  in  a 
subsequent  suit  against  the  insurance  company 
for  breach  of  the  contract  of  employment,  plain- 
tiflf  is  estopped  from  alleging  other  grounds 
as  the  cause  of  his  resignation. — ^Kansas  Union 
Life  Ins.  Co.  v.  Burman  (C.  G.  A.)  835. 

Under  contract  between  two  insurance  com- 
panies, the  business  of  one  was  taken  over  by 
the  other,  and  the  agent  of  the  transferring 
company  took  service  under  the  other  under 
an  agreement  for  compensation,  but  by  a  de- 
cree of  court  at  the  suit  of  stockholders  in  the 
transferring  companv,  the  transfer  agreement 
was  declared  to  be  ultra  vires.  Held,  that  such 
decree  rendered  impossible  the  performance  of 
said  contract  between  the  second  compaxiy  and 
the  agent. — Kansas  Union  Life  Ins.  Co.  v. 
Burman  (G.  G.  A.)  835. 


While  plaintiff  held  a  contract  of  employment 
as  agent  of  the  K.  insurance  company,  it  by 
agreement  transferred  its  business  and  policies 
to  the  U.  company,  and  in  consideration  of 
plaintiff  remaining  in  the  service  of  the  latter 
company  as  agent  the  latter  company  guaran- 
tied the  performance  of  the  K.  company's  con- 
tract for  commissions  on  renewal  policies  as 
paid.  Before  such  premiums  were  collected  the 
agreement  between  the  two  companies  was  de- 
clared void  by  the  court,  ffeld,  that  plaintiff 
could  not  maintain  an  action  against  the  U. 
company  for  the  estimated  value  of  such  re- 
newal policies  on  the  ground  that  the  defendant 
company  had  wrongfully  rendered  the  contract 
impossible  of  performance. — Kansas  Union  Life 
Ins.  Co.  V.  Burman  (G.  G.  A.)  835. 

S  2.     Tlie  oontraot  in  ceneraL 

^Delivery  of  a  life  insurance  policy  to  the  so- 
liciting agent  who  pays  the  premium  and  takes 
the  note  of  the  insured  therefor  in  accordance 
with  a  practice  recognized  by  the  company  is  a 
delivery  to  the  insured.— Payne  v.  Mutual  Life 
Ins.  Co.  (C.  G.  A.)  339. 

5  3.    Forfeiture  of  poUey  for  broaoli  of 

promissory    trarraaty,    ooTonant, 
or  condition  snbsoqnent. 

Policies  of  insurance  construed,  and  held  to 
plainly  contemplate  use  and  occupancy  as  a 
normal  school  and  dwelling,  and  make  the 
same  a  condition  to  the  acceptance  and  con- 
tinuance of  the  risk. — Connecticut  Fire  Ins.  Ca 
V.  Buchanan  (C.  C.  A.)  877;  National  Fire 
Ins.  Co.  V.  Same,  Id. 

§  4.  Estoppel,  walTor,  or  asvsenents 
alfeotinic  risbt  to  aToid  or  for* 
f  eit  policy. 

The  action  of  an  insurer  in  an  employers* 
liability  policy  in  taking  the  exclusive  charge 
of  the  defense  in  an  action  for  personal  in- 
jury against  the  assured,  and  conducting  the 
suit  to  judgment,  held  to  estop  it  from  there- 
after denying  liability  on  its  policy  on  tiie 
ground  that  the  case  was  not  within  its  terms. 
— Employers'  Liability  Assur.  Corp.  v.  Chicago 

6  B.  M.  Coal  &  Coke  Go.   (C.  0.  A.)   962. 

I  5.    Actions  on  policies. 

The  question  of  the  bona  fides  of  a  contract 
of  life  insurance  held  one  for  the  jury,  under  the 
evidence,  in  an  action  on  the  policy.— Payne  v. 
Mutual  Life  Ins.  Co.  (C.  C.  A.)  339. 

*In  an  action  on  an  insurance  policy,  evi- 
dence held  to  show  that  the  condition  thereof 
as  to  the  use  and  occupancy  of  the  building  was 
broken,  so  that  there  was  no  liability  under 
the  policy. — Connecticut  Fire  Ins.  Co.  v.  Buch- 
anan (C.  G.  A.)  877;  National  Fire  Ins.  Go. 
V.  Same,  Id. 

INTEREST. 

On  purchase  price  of  land,  see  "Vendor  and 
Purchaser,"  <  2. 

i    1.    Rislits  and  liabiUties  in  general. 

Interest  should  not  be  allowed  on  arrears  of  an 
annuity  due  from  a  bankrupt  to  his  wife  under 
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an  antenoptia]  contract,  and  secnred  by  a  lien 
on  property,  where  the  contract  makes  no  pro- 
vision theraor.— Savage  ▼.  Savage  (G.  G.  A.) 
346. 

I   2.    Time  mmd.  eompiKtatloa. 

•Mills'  Ann.  St  Colo,  f  2252,  requires  the 
allowance  of  interest  on  recovery  in  an  action 
at  law  for  labor  performed  and  materials  fur- 
nished from  the  date  of  demand  of  payment,  and 
leaves  no  discretion  in  the  court  to  take  into 
consideration  plaintiff's  laches. — City  of  Denver 
V.  Barber  Asphalt  Pav.  Co.  (C.  C.  A.)  69; 
Barber  Asphalt  Pav.  Ca  v.  City  of  Denver,  Id. 

INTERLOCUTORY  INJUNCTION. 

Sm  "Injunction,"  |  2. 

INTERNAL  REVENUE 

Relevancy  of  evidence  in  prosecution  for  de-. 
frauding  the  United  States  of  revenue  taxes, 
see  ''Criminal  Law,"  1 1. 

To  render  one  who  "sells  or  offers  for  sale" 
malt  liquors  subject  to  special  tax  as  a  dealer 
in  malt  liquors,  under  Rev.  St  f  3244  [U.  S. 
Comp.  St  1901,  p.  2098J,  his  actual  ownership 
of  such  liquors  Is  not  essential. — ^Western  Ex- 
press Co.  V.  United  States  (C.  C.  A.)  28. 

An  express  company  whose  agents  took  orders 
for  beer,  which  were  forwarded  to  breweries, 
and  on  its  receipt,  addressed  to  them,  delivered 
the  beer  to  the  customer  and  collected  for  the 
same,  accounting  to  the  company  for  the  money, 
the  beer  in  the  meantime  having  been  charged 
to  it,  held  subject  to  special  tax  at  each  of  its 
agencies  as  a  dealer  in  malt  liquors,  under  Rev. 
St  S  3244  [U.  S.  Comp.  St  1901,  p.  2098].— 
Western  Express  Co.  v.  United  States  (C.  O. 
A.)  28. 

In  the  assessment  of  special  taxes  the  officers 
of  the  internal  revenue  act  in  a  quasi  judicial 
capacity,  and  in  an  action  to  recover  such 
taxes  the  introduction  in  evidence  of  their  as- 
sessment list,  reeular  in  form,  makes  a  prima 
facie  case  for  the  government. — Western  Ex- 
press Co.  V.  United  SUtes   (C.  C.  A.)   28. 

In  an  action  against  an  internal  revenue 
officer  for  a  wrongful  seizure  of  property 
which  has  been  returned  to  the  claimant  in- 
tact, proof  of  probable  cause  for  such  seizure 
is  a  complete  defense,  and  may  be  made,  al- 
though the  court  in  rendering  judgment  for  the 
claimant  in  a  proceeding  for  the  forfeiture  of 
the  nroperty  failed  to  make  the  certificate  of 
probable  cause,  provided  for  by  Rev.  St.  S  970 
fu.  S.  Comp.  St  1901,  p.  702].— Agnew  v. 
Haymes  (C.  C.  A.)  (531. 

Rev.  St  §§  970,  989  [U.  S.  Comp.  St  1901, 
pp.  702,  70iSj,  are  not  inconsistent,  and  when 
coDstrued  together  do  not  aut*  jrize  a  recovery 
agdinst  an  internal  reventie  officer  for  a  wrong- 
ful seizure  of  property,  when  made  on  probable 


cause,  and  when  the  property  was  returned 
intact,  but  limit  the  claimant  to  Uie  recovery 
of  damages  fOr  loss  or  injury  to  the  property 
wuue  in  custody,  and  convert  the  judgment 
therefor  into  a  claim  against  the  government 
on  certificate  of  the  court  that  defendant  acted 
on  probable  cause  or  by  direction  of  his  su- 
perior officer.— Agnew  v.  Haymes  (C.  C.  A.) 
631. 

On  the  trial  of  defendants,  charged  with  a 
violation  of  the  internal  revenue  laws,  the  in- 
structions, rules,  and  regulations  prescribed  by 
the  commissioner  of  internal  revenue,  as  au- 
thorized by  statute,  are  properly  admissible  in 
evidence  where  pertinent  to  the  issues. — Sprin- 
kle V.  United  SUtes  (C.  C.  A.)  811. 

A  company  engaged  in  producing  and  buying 
natural  gas  which,  it  conveys  in  pipes  to  a  city 
and  there  distributes  and  sells  the  same  to  con- 
sumers is  not  subject  to  the  special  tax  im- 
posed on  persons  or  companies  **owning  or 
controlling  pipe  lines  for  the  transportation  of 
oil  or  other  products"  by  section  27  of  the  War 
Revenue  Act  of  June  13,  1898,  c  448,  Schedule 
B.  30  Stat  464  [U.  S.  Comp.  St  1901,  p. 
230C].— United  States  v.  Northwestern  Ohio 
Natural  Gas  Co.  (C.  C.)  198. 

The  taxability  of  legacies  given  bv  a  will  un- 
der War  Revenue  Act  June  13,  1898,  c  448, 
Schedule  B,  ff  29,  30,  30  Stat  464,  465,  as 
amended  by  Act  March  2,  1901,  81  Stat  946,  c 
806,  §8  10,  11  [U.  S.  Comp.  St  1901,  pp.  2307, 
2308],  considered  and  determined. — Shanley  v. 
Herold    (C.  C.)   423. 

A  bequest  to  a  person  when  he  reaches  a  cer- 
tain age  is  contingent,  and  not  taxable  under 
the  War  Revenue  Act  June  13,  1898,  c  448, 
Schedule  B,  |f  29,  30,  30  SUt  464,  465,  as 
amended  by  Act  March  2,  1901,  31  Stat  946, 
c  806,  IS  10,  11  [U.  S.  Comp.  St  1901,  pp. 
2307,  2306];  but,  where  the  legatee  is  in  the 
meantime  to  receive  the  income  therefrom,  he 
has  a  present  beneficial  interest  which  is  sub- 
ject to  the  tax,  to  be  based  on  a  computation  of 
the  amount  he  will  receive  before  reaching  such 
age  or  during  his  expectancy  of  life,  if  shorter 
than  such  time. — Shanley  v.  Herold  (C.  C.) 
423. 

An  information  for  the  forfeiture  of  an  oleo- 
margarine plant  under  Act  Aug.  2, 1886,  c.  840, 
f  1*^  24  Stat  212  [U.  S.  Comp.  St  1901,  p. 
2234],  for  defrauding  the  United  States  of  the 
revenue  on  the  product,  considered,  and  KM 
sufficient — United  States  v.  Manufacturing  Ap- 
paratus, etc.,  of  New  Jersey  Melting  &  Churning 
Co.   (D.  0.J  475. 

INTERNATIONAL  LAW. 

See  ''Aliens." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Carriers,"  1 1. 


*Point  annotated.    Bee  syllabus 


Digitized  by 


Google 


INDEX. 


1051 


INTOXICATING  LIQUORS. 

Internal  revenue  taxes,  see  "Internal  Revenue." 
Introducing    liquor    into    Indian    country,    see 

•'Indians?' 
Relevancy  of  evidence  in  prosecution   for  de- 
frauding the  United  States  of  taxes  on,  see 
"Criminal  Law,"  |  1. 

INVENTION. 

See  "Patents." 

INVOICES. 

Of  imported  goods,  see  "Customs  Duties,**  |  8. 

ISSUES. 

In  dvil  actions,  see  "Bqaity,"  t  Z 

JETTISON. 

See  "Shipping."  |  8. 

JOINDER. 

Of  offenses  In  Indictment,  see  ''Indictment  and 
Information,"  (  1. 


See  "Courts.'* 


JUDGES. 


JUDGMENT. 


Decisions  of  courts  in  general,  see  "Courts,"  1 1. 
Enforcement  by  creditors'  suit,  see  "Creditors' 

Suit" 
Review,  see  "Appeal  and  Error." 

In  particular  civil  actions  or  proceedings. 
See  "Injunction,"  f  4. 
Decree  in  equity,  see  "Equity,"  S  5. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  §  a 

I  1.     On  trial  of  issues. 

^Where  the  evidence  on  material  issues  of 
fact  was  conflicting  to  such  extent  as  to  re- 
quire the  submission  of  such  issues  to  the  jury, 
the  court  will  not  grant  a  motion  for  judg- 
ment, notwithstanding  the  verdict. — Blazosseck 
V.  Remington  &  Sherman  Co.  (C.  C.)  1022. 

I  2.     ConolusiTeaess  of  adjudication. 

Findings  of  a  court  having  jurisdiction,  upon 
which  a  judgment  was  entered  against  a  de- 
fendant, as  to  the  character  of  the  indebted- 
ness so  louff  as  the  judgment  is  unreversed, 
are  conclusive  on  a  subsequent  issue  as  to 
whether  the  debt  is  one  from  which  the  de- 
fendant would  be  released  by  a  discharge  in 
bankruptcy.— Harper  v.  Rankin  (C.  C.  A.) 
626. 


JUDICIAL  SALES. 

Of  property  of  bankrupt,  see  "Bankruptcy,"  1 2. 
On  execution,  see  "Execution,"  |  1« 

JURISDICTION. 

Amount  in  controversy,  see  "Courts,"  S  4 ;  "Re- 
moval of  Causes,"  f  3. 

JurlsdictUm  cfpartUnilar  actions  or  proceedings' 
See  "Creditors'  Suit" 

Action  against  foreign  corporation,  see  "Cor* 
porations,"  §  4. 

Special  juri8dicUon9» 

See  "Bankruptcy,"  SS  1,  2. 
Particular  courts,  see  "Courts.'' 

JURY. 

Instructions  in  civil  actions,  see  "Trial,"  |  4. 
Misnomer  of  juror  as  ground  for  new  trial  in 

criminal  prosecution,  see  "Criminal  Law,*'  |  3. 
Questions  for  jury  in  civil  actions,  see  *'Trial," 

S3. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  S  a 

8   1.     Richt  to  trial  by  Jnrj. 

•Alaska  Code,  Civ.  Proc.  1 171  (Carter's  Ann. 
Alaska  Codes,  p.  179),  in  so  far  as  it  provides 
that  in  trials  for  misdemeanors  six  persons 
shall  constitute  a  legal  jury,  is  in  violation 
of  the  rights  secured  to  persons  accused  of 
crime  by  the  fifth  and  sixth  amendments  to 
the  Constitution  of  the  United  States,  and 
void.— Gins  v.  United  Stetes  (CCA.)  956. 

Where  the  court  has  jurisdiction  to  award  an 
injunction,  it  possesses  plenary  power  over  the 
suit,  including  the  ascertainment  of  disputed 
facts.— United  States  v.  Lace  (C.  C.)  385; 
Same  t.  Brown  (C.  C.)  423. 

LACHES. 

In  applying  for  reissue  of  patent,  see  "Patents," 

In  suing  to  restrain  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent  Do- 
main," f  3. 

In  suing  to  set  aside  sale  of  property  of  corpora- 
tion, see  "Corporations,"  1 1. 

Of  party  seeking  to  enjoin  nuisance,  see  "Nui- 
sance," ft  1. 

LANDLORD  AND  TENANT. 

Lease  of  vessel,  see  "Shipping,"  S  1. 

Leases  by  county  coinmissioners,  see  "Counties," 
8  2. 

Merger  of  prior  negotiations  in  lease,  see  "Con- 
tracts," f  3. 

Railroad  leases,  see  "Railroads,"  ft  2. 

I   1.    Terms  for  years. 

A  provision  in  a'  lease  of  land  by  a  county 
that,  in  case  the  county  desired   to  sell  at  the 
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end  ci  the  term,  the  lesseefl  should  have  a  pref- 
erence right  to  purchase  at  any  bona  fide  ofEer 
made  by  any  responsible  party  and  acceptable  to 
the  county,  is  not  void  for  uncertainty,  but 
gives  the  lessees  a  valid  option. — Slaughter  v. 
Mallet  Land  &  Cattle  Go.  (0.  C.  A.)  282. 

Where  a  county  in  a  lease  of  land  gave  the 
lessees  an  option  to  buy  the  same  at  the  end  of 
the  term,  it  is  immaterial  to  the  rights  of  one 
who  suDsequently  contracted  for  the  purchase 
of  the  land  from  the  county,  subject  to  the  rights 
of  the  lessees,  that  a  contract  of  sale  made  with 
the  latter  at  the  expiration  of  the  term  varied 
somewhat  in  its  terms  from  the  option. — 
Slaughter  y.  Mallet  Land  &  Cattle  Co.  (C.  C. 
A.)  282. 

A  new  lease  tendered  by  a  lessee  to  the  lessor 
for  signature  held  to  be  on  the  same  terms  as 
the  old,  and  to  constitute  an  election  to  renew 
under  a  provision  of  the  original  lease  giving 
that  right— Holt  v.  Nixon   (0.  C.  A.)   552. 

The  right  of  a  tenant  to  renew  a  lease,  given 
by  its  terms,  where  notice  of  an  election  to 
renew  was  given  to  the  lessor  and  not  with- 
drawn, cannot  be  affected  by  the  fact  that  after 
the  landlord  refused  to  renew  the  tenant  looked 
for  other  premises  with  a  view  to  surrendering 
those  occupied,  if  it  should  be  thought  advis- 
able.—Holt  V.  Nixon  (C.  C.  A.)  952. 

f  2«     Re-entry  and   roooTery  of  posses- 
sion  by  landlord. 

Under  the  Illinois  statute  which  gives  a  land- 
lord the  right  to  maintain  forcible  detainer 
against  a  tenant  holding  over  'Vithout  right," 
it  is  a  defense  to  such  an  action  that  the  tenant 
was  given  by  the  lease  the  right  to  renew  and 
gave  notice  of  its  election  to  do  so. — Holt  v. 
Nixon   (C.  a  A.)   952. 

LANDS. 

See  ••Public  Lands." 

LEASES. 

See  ••Landlord  and  Tenant." 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

For  public  lands,  see  '•Mines  and  Minerals,"  1 1. 

LICENSES. 

For  making,  use,  or  sale  of  patented  articles,  see 

"Patents,"  §  4. 
Of  foreign  corporation,  see  "Corporations/'  i  4. 
To  use  inventions,  see  ''Patents,    f  4. 

LIENS. 

See  "Maritime  Liens" ;  "Mechanics'  Liens." 
Liability  of  telegraph  company  for  loss  of  lien 
through  transmission  of  fraudulent  or  forged 
message,  see  "Telegraphs  and  Telephones,"  §  1. 


State  laws  as  rules  of  decision  In  federal  eourt^ 
see  ••Courts."  f  a 

LIFE  INSURANCE. 

See  ••Insurance."  I  On 

LIMITATION  OF  ACTIONS. 

See  ••Adverse  Possession." 

Particular  actuHU  or  proceedingM, 

By  foreign  executor,  see  "Executors  and  Ad- 
ministrators," f  3. 

To  enforce  maritime  liens,  see  '•Maritime 
Liens,"  S  3. 

To  enjoin  maintenance  of  nuisance,  see  '•Nni- 
sance,"  |  1. 

To  recover  money  loaned  to  munidpalityt  see 
"Municipal  Corporations,"  $  Z 

LIMITATION  OF  LIABILITY. 

Of  owner  of  vessel,  see  "Shipping,"  |  ^ 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  ••Abatement  and  Revival,"  §  L 

LIVE  STOCK. 

Injuries  from  operation  of  railroads,  see  *'BaU- 
roads,"  f  3. 

LOAN  ASSOCIATIONS. 

See  ••Building  and  Loan  Assodations.** 

LOCATION. 

Of  boundaries,  see  •^Boundaries,"  I  1. 

Of  mining  claim,  see  "Mines  and  Minerals,"  I L 

LOGS  AND  LOGGING. 

Injuries  to  employ^  of  lumber  oomiianyy  see 
"Master  and  Servant,"  ft  4. 

LOOKOUT. 

On  vessels,  see  "Collision,"  |  2. 

MALICIOUS  PROSECUTION. 

§   1.   Nature      and     eommeiieeAeiLt     of 
proseeution. 

*An  action  for  malicious  prosecution  wfll  lie 
for  the  institution  and  prosecution  of  a  pro- 
ceeding in  bankruptcy  without  probable  cause 
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and  with  a  malicious  intent,  although  not  ac- 
companied by  any  actual  seizure  of  the  alleged 
bankrupt's  property. — Wilkinson  v.  Qoodfellow- 
Brooks  Shoe  Co.  (G.  C.)  21& 

MANUFACTURES. 

Factories  as  nuisance,  see  "Nuisance." 

MARITIME  LIENS. 

I    1.    Nature,  svoimda,  and  s«bJoot-mat« 
ter  in  sceneraL 

Contracts  for  ouilding  vessels  or  for  work 
done  or  materials  furnished  in  their  construc- 
tion are  not  maritime,  and  hence  a  state  statute 
?:iving  liens  to  the  contractors,  and  providing 
br  their  enforcement  in  the  state  courts,  is 
not  invalid  as  in  derogation  of  the  admiralty 
jurisdiction.— The  Winneb^  (C.  0.  A.)  945; 
Iroquois  Tnmsp.  Co.  v.  A.  Harvey's  Sons  Mfg. 
Co.,  Id. 

Comp.  Laws  Mich,  c  298  gives  a  lien  for 
labor  or  materials  furnished  for  the  building 
of  a  vessel  without  reference  to  whether  credit 
is  given  to  the  vessel  or  the  owner  personally, 
and  toe  lien  exists  in  either  case  unless  it  is 
shown  that  it  was  waived. — ^The  Wmnebago 
(C.  C.  A.)  945:  Iroquois  Transp.  Co.  v.  A. 
Harvey's  sons  Mfg.  Co.,  Id. 

I  Z»   Creation,  operation,  and  eifeet. 

*A  lien  for  a  maritime  tort  follows  the  vessel 
into  the  hands  of  even  a  bona  fide  purchaser. — 
The  San  Rafael  (C.  C.  A.)  270 ;  The  Sausalito, 
Id. ;  In  re  North  Fac.  Coast  R.  Co.,  Id. ;  North 
Pac.  Coast  R.  Co.  v.  Hall,  Id. ;  North  Shore 
R.  Co.  V.  McCue,  Id. 

Under  Comp.  Laws  Mich.  c.  298,  a  lien  is 
given  for  materials  furnished  for  the  purpose 
of  being  used  in  the  construction  of  a  vessel, 
and  it  is  not  necessary  to  its  enforcement 
to  prove  that  they  were  actually  so  used. — 
The  Winnebago  (C.  C.  A.)  945;  Iroquois 
Transp.  Co.  v.  A.  Harvey's  Sons  Mfg.  Co.,  Id. 

The  giving  of  notes  by  the  owner  of  a  vessel 
under  construction  to  one  who  was  furnishing 
materials  therefor  for  arbitrary  amounts  de- 
sired by  him  to  be  used  in  raising  funds,  which 
notes  were  not  paid  and  were  afterwards  re- 
turned, did  not  constitute  a  payment  which  de- 
prived the  materialman  of  his  right  to  a  lien, 
where  there  was  no  agreement  that  they  were 
taken  as  payment — ^The  Winnebago  (C.  C.  A.) 
945 ;  Iroquois  Transp.  Co.  v.  A.  Harvey's  Sons 
Mfg.  Co.,  Id. 

I   3.     Enforoement. 

^A  state  statute  limiting  the  time  within 
which  liens  on  vessels  given  thereby  must  be 
enforced  does  not  restrict  nor  affect  the  juris- 
diction of  a  court  of  admiralty  to  enforce  a 
lien  given  by  the  general  maritime  law. — The 
San  Rafael  (C.  C.  AJ  270 ;  The  Sausalito,  Id. ; 
In  re  North  Pac.  Coast  R.  Co.,  Id.;  North 
Pac.  Coast  R.  Co.  v.  Hall,  Id. ;  North  Shore 
R.  Co.  T.  MeCue,  Id. 


A  vessel  launched,  but  still  under  construc- 
tion, does  not  become  subject  to  the  maritime 
law  because  she  rests  in  the  water  instead  of 
on  the  land,  so  as  to  deprive  one  who  after 
such  launchins;  furnishes  materials  for  her  con- 
struction, of  his  right  to  enforce  a  statutory 
lien  therefor  in  the  state  courts. — The  Winne- 
bago (C.  C.  A.)  945;  Iroquois  Transp.  Co.  v. 
A.  Harvey's  Sons  Mfg.  Co.,  Id. 

The  fact  that  a  vessel  subject  to  statutory 
liens  for  work  and  materials  furnished  for  her 
construction  has  been  enrolled  and  has  become 
enp^aged  in  interstate  commerce  does  not  de- 
prive a  state  court  of  jurisdiction  to  decree 
an  enforcement  of  such  liens. — ^The  Winnebago 
(C.  C.  A.)  945;  Iroquois  Transp.  Ca  v.  A. 
Harvey's  Sons  Mfg,  Ca,  Id. 

MASTER  AND  SERVANT. 

Employers'  liability  insurance,  see  "Insurance,** 

8  4. 
Excessive  damages  for  injuries  to  servant,  see 

"Damages,"  i  1. 

I  !•    The  relation* 

*Where  an  employ^  snes  for  wrongful  ter- 
mination of  contract  of  employment,  he  must 
account  for  salary  and  profits  received  in  other 
employment  covering  toe  time  In  question. — 
Kansas  Union  Life  ins.  Co,  ▼.  Burman  (C.  0. 
A.)  885. 

I  2.    Master's   liabUity   for  Injluries   to 
servant. 

The  injury  of  a  night  switch  tender  in  rail- 
road yards,  caused  by  his  stepping  into  a 
shallow  ditch  which  was  one  of  a  number  cut 
across  the  tracks  to  drain  off  surface  water, 
held  to  have  resulted  from  an  ordinary  risk  ox 
his  employment  which  he  assumed;  having  been 
employed  in  the  same  yards  for  four  or  five 
years,  during  which  time  such  system  of  drain- 
age had  been  in  use. — Haggerty  v.  Chicago,  M. 
&  St  P.  Ry.  Co.  (C.  C.  A.)  966. 

*A  mate  and  floatman  belonging  to  the  same 
crew,  and  engaged  in  a  common  object,  held 
fellow  servants. — Smith  v.  Lehigh  Valley  R.  Co. 
(D.  C.)  192. 

fi   8.    -^  Bisks  assnmed  by  serrant. 

^Laws  Colo.  1897,  p.  258,  c  6d,  requiring  all 
railroad  companies  to  securely  block  all  frogs 
and  switch  rails,  does  not  deprive  a  railroad 
company,  when  sued  for  injury  to  an  employd 
resulting  trom  its  failure  to  observe  such  law, 
of  the  right  to  defend  on  the  ground  of  as- 
sumption of  risk. — Denver  &  R.  G.  R.  Co.  v. 
Norgate  (C.  C.  A.)  247. 

Assumption  of  risk  and  contributory  negli- 
gence, though  distinct  defenses,  may  arise  out 
of  the  same  facts. — Chicago  Great  Western  Ry. 
Co.  V.  Crotty  (C.  C.  A.)  913. 

Code  Iowa  1897,  §  2071,  does  not  affect  the 
rule  that,  where  an  employ^  undertakes  an 
act  the  danger  of  which  is  obvious,  he  assumes 
the  risk,  though  the  danger  may  have  arisen 
from  the  prior  negligenoe  of  a  co-amploy6. — 
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Chicago  Great  Western  Ry.  Co.  r.  Crotty  (C. 
a  A.)  913. 

Where  a  brakeman,  in  the  absence  of  an 
emergency,  staked  a  car  with  full  knowledge 
of  the  danger,  he  assumed  the  risk,  though  the 
conductor  may  have  been  negligent  in  directing 
that  the  car  be  staked.— Chicago  Great  West- 
tm  Ry.  Co.  t.  Crotty  (C.  C.  A.)  913. 

^Where  a  servant  knows  the  danger  of  the 
act  which  he  undertakes,  he  assumes  the  risk, 
or  becomes  chargeable  with  contributory  neg- 
ligence, as  the  case  may  be,  though  he  under- 
takes it  under  the  direction  of  his  superior. — 
Chicago  Great  Western  Ry.  Co.  v.  Crotty  (C. 
C.  A.)  913. 

f  4.    —  OontribntoiT     nesUs^B^s      of 
merwrnrnt, 

*A  servant  who  onneoessarily   attempted    to 

«ump  ov«r  a  drum,  negligently  left  unguarded 
ly  the  master  in  violation  of  the  statute,  with 
full  knowledge  of  its  condition,  and  was  injured, 
was  guilty  of  contributory  negligence,  which  pre- 
cluded his  recovery  on  the  ground  of  the  master's 
negligence. — ^American  Linseed  Co.  v.  Heins  (C. 
C.  A.)  45. 

A  servant  who  contributes  to  his  own  injury 
by  unnecessarily  subjecting  himself  to  a  known 
danger  is  not  relieved  from  the  charge  of  con- 
tributory negligence,  nor  from  its  effect  by  the 
fact  that  it  was  a  custom  of  other  employte  to 
take  the  same  risk. — ^American  Linseed  Co.  ▼. 
Heins  (C.  a  A.)  46. 

*A  servant  who  unnecessarily  exposed  him- 
self to  a  known  and  creat  danger,  and  was  in- 
jured, cannot  escape  the  charge  of  contributory 
negligence  because  the  unknown  negligence  of 
the  master  made  the  danger  greater  than  he  sup- 
posed it  to  be. — American  Linseed  Co.  v.  Heins 
(C.  a  A.)  45. 

Where  the  danger  to  a  brakeman  was  so 
imminent  that  no  person  of  ordinary  prudence 
would  have  assumed  the  risk,  the  brakeman  is 

Siilty     of     contributory     negligence.— Chicago 
reat  Western  Ry.  Co.  v.  Crotty  (a  C.  A.)  913. 

^The  injury  of  an  employd  of  a  lumber  com- 
pany while  ridinff  on  a  logging  train  on  a  pri- 
vate railroad  held  directly  contributed  to  by 
his  own  negligence  in  unnecessarily  taking  a 
nosition  of  danger,  which  precluded  his  recovery 
from  the  company. — ^Tower  Lumber  Co.  v. 
Brandvold  (C  C.  A.)  919. 

f   S.    —  Aotions. 

In  an  action  by  an  employ 6  in  a  factory  to  re- 
cover for  a  personal  injury  resulting  from  her 
dress  being  caught  by  an  unboxed  shaft  and  band 
wheel,  the  question  whether  under  the  facts 
shown  and  under  Bates*  Ann.  St.  Ohio.  §S  43^ 
8(>c,  4364-69,  it  was  the  duty  of  defendant  to  box 
such  shaft  and  wheel,  and  the  question  of  as- 
sumption of  risk  and  contributory  negligence, 
held  all  properly  submitted  to  the  jury. — Michi- 
gan Headlining  &  Hoop  Co.  v.  Wheeler  (C. 
C.  A.)  61. 

The  mere  fact  that  a  brakeman  was  injured 
while  couplbxg  cars  equipped  with  a  link  and  pin 


coupling  in  violation  of  Act  March  2,  1893,  c. 
106,  27  Stet  531  [U.  S.  Comp.  St  1901,  p. 
3174],  creates  no  presumption  tliat  he  was 
negligent,  and,  unless  contributory  negligence  is 
conclusively  shown  by  the  evidence,  it  is  a  ques> 
tion  for  the  jury.— ^Denver  &  R.  G.  R.  Co.  v. 
Arrighi  (C.  a  A.)  67. 

*The  Colorado  employers*  liability  act  (Laws 
1893,  p.  129,  c.  77) ,  applies  only  in  cases  found- 
ed on  rights  created  thereby,  and  the  provision 
requiring  notice  of  an  injury  to  be  given  by  an 
employ^  within  60  days  as  a  condition  precedent 
to  suit  has  no  application  to  a  suit  upon  a  right 
of  action  ffiven  by  the  common  law. — Denver  & 
R.  G.  R.  Co.  V.  Norgate  (C.  a  A.)  247. 

Evidence  in  an  action  to  recover  for  the  death 
of  a  railroad  fireman  who  was  killed  by  the  de- 
railment of  his  train  hM  to  present  a  case  for 
the  jury.—Rickerd  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  (a  C.  A.)  905. 

It  cannot  be  said  as  matter  of  law  that 
a  railroad  fireman,  who  was  killed  by  the  derail- 
ment of  the  train  on  his  usual  run,  assumed 
the  risk  of  such  derailment  as  one  of  the  dangers 
of  his  employment,  where  there  was  evidence 
tending  to  show  that  the  engine,  which  was 
being  operated  backward,  was  hin  at  an  unu- 
sual and  dangerous  speed,  on  a  very  rough 
track,  and  on  a  downgrade  terminating  in  a 
curve  at  the  point  where  the  derailment  oc- 
curred.—Rickerd  V.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.  (C.  O.  A.)  906. 

la  an  action  for  an  injury  to  a  switchman 
employed  in  the  yards  of  a  manufacturing  com- 
pany, resulting  from  an  unblocked  frog,  the 
Suestion  of  contributory  n^ligence  h^d^  under 
tie  evidence,  one  for  the  jury. — ^Taggart  v. 
Republic  Iron  &  Steel  Co.   (C.  C.  A.)   910. 

Upon  an  issue  as  to  the  negligence  of  a  rail- 
road company  resulting  in  the  killing  of  an 
employ^,  evidence  of  the  usual  custom  of  other 
companies  to  do  the  things  charged  as  negli- 
gent is  not  conclusive,  and  does  not  warrant 
an  instruction  that  as  matter  of  law  such  acts 
were  not  negligent. — ^Rickerd  v.  Chicago,  St.  P., 
M.  &  O.  Ry.  Co.  (C.  C.  A.)  905. 

*An  issue  as  to  the  liability  of  a  master  for 
an  injuiy  to  a  servant  held  one  for  the  juiy  un- 
der the  evidence. — Bainum  v.  American  Bridge 
Co.  (C.  C.)  179. 

I   e.    XdabiUtles    for    taUvries    «•    third 
psrsoas. 

It  was  not  error  to  direct  a  verdict  for  de- 
fendant, in  an  action  for  a  personal  injury, 
where  the  complaint  charged  defendant  with 
liability  because  of  the  negligence  of  his  agent, 
and  the  evidence  showed  without  contradiction 
that  the  alleged  agent  was  an  independent  con- 
tractor for  doing  the  work  in  which  the  negli- 
gence occurred — Huntt  y.  McNamee  (C.  C. 
A.)  293. 

*An  employer  can  only  be  held  liable  to  third 
persons  for  the  result  of  the  negligence  of  an 
independent  contractor  on  the  ground  of  his  own 
negligence  in  employing  a  jperson  knovm  to  be 
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Incompetent  or  negligent,  or  becanse  the  work 
was  necessarily  dangerous  and  he  neglected  to 
require  the  contractor  to  adopt  preventive  meas- 
ures for  the  protection  of  third  persons. — ^Hnntt 
V.  McNamee  (O.  O.  A.)  293. 

*  A  defendant  cannot  be  held  liable  for  a  per- 
sonal injury  resulting  from  the  negligence  of  an 
engineer  who,  while  in  the  general  employ  of 
defendant,  was  at  the  time  of  the  injury  in  the 
special  service  of  a  third  person,  to  whom  he 
was  hired  by  defendant,  and  was  doing  the  work 
in  which  the  negligence  occurred  under  the  orders 
of  such  third  person. — ^Houseman  v.  Philadel- 
phia Transportation  &  Lighterage  Co.  (O. 
0.)    885. 

MASTERS  IN  CHANCERY. 

See  ••Equity,*'  I  4. 

MASTERS  OF  VESSELS. 

See  -Shipping,''  |  2. 

MEASURE  OF  DAMAGES. 

^or  breach  of  warranty  of  goods  sold,  see 
••Sales,"  §8.  ,  ,.^^,  . 

For  injuries  to  mining  claim,  see  '•Mines  and 
Minerals,"  I  8. 

MECHANICS'  LIENS. 

On  vessels  built,  see  ••Maritime  Liens,"  U  1»  8. 

f   1.    Prooeedinss  to  porfeot. 

A  subcontractor  held  not  to  have  complied 
with  Mansf.  Dig.  Ark.  SS  4402^4421.  in  force  m 
Indian  Territon^  so  as  to  entitle  him  to  a  me- 
chanic's lien. — Wm.  Cameron  &  C3o.  v.  Campbell 
(C.  C.  A.)  82. 

i   2.  '  Enforcement.  ^     .... 

Where,  in  a  suit  to  enforce  a  mechanic's  lien, 
the  owner  of  the  property  tenders  a  sum  less 
than  that  claimed,  such  tender  is  an  admission  of 
the  validity  of  the  lien  to  that  extent,  and  the 
court  should  decree  its  enforcement  ior_the 
amount  tendered,  even  though  it  is  adjudged 
that  the  lien  is  invalid. — Wm.  Cameron  &  Co.  v. 
Campbell  (a  C.  A.)  82. 


Of  contract,  i 


MERGER. 

"Contracts,"  |  8. 


MINES  AND  MINERALS. 

S   1.    Pnblio  mineral  lands. 

The  word  "location,"  as  applied  to  mining 
claims,  defined. — Uinta  Tunnel,  Min.  &  Transp. 
Co.  V.  Ajax  Gold  Min.  Co.  (C.  C.  A.)  563. 

Entries  and  patents  of  lode  mining  claims,  in 
proceedings  to  which  a  claimant  of  a  tunnel 
site  located  across  them  prior  to  the  entries 
was   not  a   party,   will   not   estop    him   from 


establishing  by  evidence  the  fact  that  no  dis- 
coveries of  mineral  rock  in  place  had  been 
made  in  the  lode  claims  before  the  claim  for  a 
tunnel  site  was  located  across  them. — Uinta 
Tunnel,  Min.  &  Transp.  Co.  t.  Ajax  Gold  Min. 
Co.  (0.  a  A.)  568. 

I  2.     Title,   oonTejanoes,   and   oontraets. 

In  agreed  statement  of  facts  KM,  that  the 
••location"  was  used  in  its  more  restricted 
sense,  excluding  discovery,  and  did  not  estop 
defendant  from  litigating  the  issue  as  to  the 
discovery  of  mineral  in  rock  in  place  in  the 
plaintiff's  claim  prior  to  the  location  of  de- 
fendant's tunnel  site.— Uinta  Tunnel.  Min.  & 
Transp.  Co.  v.  Ajax  Gold  Min.  Co.  (C.  a  A.) 
563. 

f  8«    Operation  of  mines,  quarries,  and 
wells. 

*The  measure  of  damages  recoverable  for 
the  flooding  of  a  mining  claim  preventing  work 
thereon  by  plaintiffs,  who  were  lessees  engaged 
in  working  the  same,  is  not  the  amount  expend- 
ed by  them  for  machinery  and  other  equip- 
ment for  prosecuting  the  work,  but  the  value 
of  the  use  of  the  daim  during  the  time  the 
work  was  prevented. — ^Dalton  t«  Moore  (C 
C.  A.)  811. 

MONEY  RECEIVED. 

Cancellation  of  instrument  or  action  for  money 
had  and  received  as  proper  remedy,  see  ••Can- 
cellation of  Instruments,"  f  1. 

Recoverv  from  municipal  corporation,  see 
••Municipal  Corporations,'*  |  1. 

MONOPOLIES. 

Contracts  in  rertr^nt  of  trade,  see  "Contracts," 

MORTGAGES. 

Of  personal  property,  see  ••Chattel  Mortgages.** 

MOTIONS. 

Direction  of  verdict  in  civil  actions,  see  •'Trial,'* 
f  3. 

Judgment  notwithstanding  verdict,  see  ••Judg- 
ment," I  1. 

New  trial  in  criminal  prosecutions,  see  •'Crimi- 
nal Law,"  S  3. 

Quashing  indictment  or  information,  see  '•In- 
dictment and  Information,"  §  2. 

MULTIFARIOUSNESS. 

Of  pleading  in  equity,  see  **Equity,"  f  2. 

MUNICIPAL  CORPORATIONS. 

See  ♦•Counties." 

Action  for  breach  of  municipal  contract*  see 

"Contracts,"  §  5. 
Street  railroads,  see  •'Street  Itailroajis." 
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I  1.     Fiieal    maiiAeeiiieBt.    pnbllo    debt, 
■ecurltlei,  and  tMcatlon. 

^ Where  a  municipal  corporation  in  Iowa,  hav- 
ing power  to  borrow  money,  but  not  to  issue 
negotiable  bondfi,  borrowed  a  sum  which  it 
used  for  an  authorized  purpose,  the  fact  that 
it  issued  to  the  lender  its  negotiable  bonds 
which  were  ultra  vires  and  void  will  not  pre- 
clude him  from  recovering  the  sum  lent,  in 
an  action  for  money  had  and  received. — Incor- 
porated Town  of  Oilman  v.  Fernald  (0.  C. 
A.)  941. 

§   2.    Aetlons. 

Where  a  municipality  issued  void  bonds  as 
evidence  of  an  indebtedness,  which  it  had  the 
power  to  incur,  for  money  of  which  it  received 
the  benefit,  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  to  recover  the 
money  so  long  as  the  municipality  recognizes 
its  express  obligation  to  pay  the  bonds  by  pay- 
ing the  interest  thereon  as  it  matures. — Incor- 
porated Town  of  Oilman  v.  Fernald  (0.  O. 
A.)  941. 

NAMES. 

Sei  'Trade-Marks  and  Trade-Names.** 

NATIONAL  BANKS. 

See  ''Banks  and  Banking,**  S  1« 

NAVIGABLE  WATERS. 

See  ••Wharvefc** 

NEGLIGENCE. 

Oansing  death,  see  "Death,*'  S  2. 
Instructions    in    general    in    action    for,    see 
'TrUl,"  i  4. 

By  partieuiar  elasBes  cfpartiea* 

Employers,  see  "Master  and  Servant."  (  2. 
Railroad  companies,  see  "Railroads,"  (  3. 
Telegraph  or   telephone   c<Mnpanies,   see  'Tele- 
graphs and  Telephones,"  f  1. 

CondUKmortuecfpatHcular  species  efprcpertyt 

toorks,  or  macMnery. 
See  "Railroads,"  ft  3;    "Street  Railroads,"  S  1. 
Appliances  on  vessel,  see  "Seamen." 
Tug,  see  **Towage." 

Cimtritnstory  negligence. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads?*  S  3. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  I  1. 

Of  servant,  see  "Master  and  Servant,'*  H  3-6. 

I  1.     Aets     o9     omlssioBS  oonstlttttiiig 
necllsenoe, 

•A  duty   of  care  owing  by  the   party   who 

occasions  the  loss  to  him  who  suffers  it  is  an 
indispensable  element  of  actionable  negligence.-^ 

Western  Union  Telegraph  Co.  v.  Schnver  (G. 
G.  A.)  68& 


•Polttt  asMtatMk    U—  syUatas. 


One  who  makes  a  false  representation  owes 
no  duty  to  tell  the  truth  to  those  to  whom  he 
does  not  communicate  it,  and  to  whom  he  does 
not  anticipate  that  it  will  be  conveyed. — West- 
em  Union  Telegraph  Co.  v.  Schriver  (O.  G.  A.) 
538. 

^An  injury  that  oould  have  been  foreseen  or 
reasonably  anticipated  as  the  probable  con- 
sequence of  negligence  is  not  actionable. — West- 
ern Union  Telegraph  Co.  v.  Schriver  (G.  C. 
A.)  538. 

S   2.    Oontrllmtory  nesllsenee. 

^Where  a  passenger  is  riding  in  a  ooach,  the 
driver  not  being  hw  servant  or  under  her  con- 
trol, contributory  negligence  held  not  attribu- 
table to  her  for  failing  to  warn  the  driver  of  the 
danger  of  a  collision  with  a  street  car,  or  in  not 
leaping  from  the  coach  under  the  drcDmstances. 
—Denver  City  Tramway  Co.  v.  Norton  (01  C. 
A.)  589 ;  Same  v.  French,  Id. 

NEQOTIABLE  INSTRUMENTS. 

See  "BUla  and  Notes." 

NEW  TRIAL. 

In  crimfaial    proseentions,  see  "Crimfaial  Law," 

^W  3,  4. 

Remand  by  appellate  court  for  new  trial*  ass 

"Appeal  and  IJrror,"  |  C 
Review  of  rulins  on  motion  for.  see  "Appeal 

and  Error,"  S  S. 

I   1.    Grovads. 

^The  court  will  not  grant  a  new  trial  oo 
motion  of  plaintiff  on  the  ground  that  the 
amount  of  the  verdict  was  inadequate,  where 
in  its  opinion  the  verdict  should  have  been 
for  the  defendant — Blasosseck  t.  Remington  ft 
Sherman  Go.  (C.  C.)  1022. 

*NON  OBSTANTE  VEREDICTO. 

See  "Judgment,''  {  1. 

NONSUIT. 

Before  trial,  aee  "DismiaBal  and  Nonsuit.'* 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

Of  injury  t6  smployC^  see  "Master  and  Serr* 

ant",  f  6. 
Of  trial,  see  'Trial,"  }  L 

NUISANCE 

I  1*    Pwblle  aaisaBaas. 

The  right  of  the  government  to  have  nncoih 
taminated  and  reasonably  pure  air  at  t 
quarantine  station  heid  soperlor  to  anj  right 
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or  equity  of  the  owners  of  a  factory  to  conduct 
their  business  in  such  manner  as  to  create 
objectionable  odors. — United  States  v.  Luce  (C. 
C.)  385 ;  Same  v.  Brown  (C.  C.)  423. 

Where  one  operates  a  factory  emitting  foul 
smells,  and  controls  all  the  land  within  the 
area  where  such  smells  are  discomforting,  no 
one  can  complain;  but  such  person  has  no 
right  to  subject  others  to  such  smells  except 
under  certain  circumstances. — United  States  v. 
Luce  (C.  C.)  385;  Same  v.  Brown  (O.  C.)  423. 

In  determining  whether  a  certain  use  of 
property  constitutes  a  nuisance,  the  principal 
question  is  whether  in  view  of  the  obligation  of 
the  owners  to  others  the  use  of  the  premises  is 
reasonable.~-United  States  v.  Luce  (C.  C.)  385 ; 
Same  v.  Brown  (C.  C.)  423. 

The  existence  of  two  fish  factories  in  a 
neighborhood  of  the  quarantine  station  on 
Delaware  Bay  between  Lewes  and  Cape  Hen- 
lopen  does  not  constitute  such  an  industrial 
or  manufacturing  neighborhood  as  to  disentitle 
the  government  to  relief  from  a  nuisance  there- 
by created. — United  States  v.  Luce  (C.  C.) 
385 ;  Same  v.  Brown  (C.  C.)  423. 

The  United  States  has  a  right  to  insist  that 
the  eflSciency  and  usefulness  of  a  quarantine 
station  be  not  impaired  by  nuisances  wrongful- 
ly created  or  continued  in  the  vicinity. — United 
States  V.  Luce  (G.  O.)  385;  Same  v.  Brown 
(C.  C.)  423. 

The  doctrine  that  owners  and  occupants  of 
houses  and  lands  are  entitled  to  the  enjoyment 
of  air  of  reasonable  purity,  though  of  general 
is  not  of  universal  application,  and  considera- 
tions affecting  the  social  state  require  in  some 
instances  concessions  of  what  would  otherwise 
be  regarded  as  of  strict  right — United  States 
V.  Luce  (C.  0.)  385;  Same  v.  Brown  (C.  O.) 
423. 

The  fact  that  odors  from  fish  factories  may 
not  be  annoying  to  those  employed  there  or  to 
others  inured  to  the  odors  does  not  show  that 
such  odors  may  not  constitute  a  nuisance  to 
inmates  of  a  quarantine  station. — United  States 
V.  Luce  (O.  C.)  385;  Same  v.  Brown  (O.  C.) 
423. 

It  is  not  essential  to  the  existence  of  a 
nuisance  from  offensive  odors  that  they  should 
be  calculated  to  injure  health,  and  it  is  suf- 
ficient if  they  are  physically  discomforting  to 
persons  of  ordinary  sensibilities.  —  United 
States  V.  Luce  (0.  O.)  385;  Same  v.  Brown 
(C.   C.)  423. 

Notwithstanding  that  a  nuisance  may  have 
been  maintained  for  the  full  prescriptive 
period,  yet'  no  right  to  maintain  it  is  thereby 
acquired  except  as  to  those  who  have,  during 
all  that  period,  been  in  such  a  position  as  to 
entitle  them  to  complain. — United  States  v. 
Luce  (C.  C.)  385;  Same  v.  Brown  (CO.)  423. 

Where  two  factories  under  separate  manage- 
ment were  so  located  that  offensive  odors 
from  each  were  carried  by  the  wind  to  com- 
plainant's property,  the  owners  of  either  or 
both  factories  could  be  enjoined  from  maintain- 


ing or  contributing  to  the  maintenance  of  a 
nuisance. — ^United  States  v.  Luce  (O.  C.)  885 ; 
Same  v.  Brown  (C.  0.)  423. 

Where  two  separately  owned  and  operated 
fish  factories  p^ave  rise  to  such  offensive  odors 
as  to  cause  discomfort  to  the  occupants  of  a 
government  quarantine  station,  there  was  no 
adequate  remedy  at  law,  and  the  govern hieut 
was  entitled  to  relief  by  injunction. — United 
States  V.  Luce  (C.  C.)  385;  Same  v.  Brown 
(C.  C.)  423. 

The  fact  that  defendants  have  invested  a 
considerable  amount  of  money  cannot  clothe 
them  with  immunity  for  creating  or  contribut- 
ing to  and  maintaining  a  nuisance. — United 
States  V.  Luce  (CO.)  385;  Same  v.  Brown  (C. 
C.)  423. 

In  a  suit  by  the  government  to  enjoin  the 
maintenance  of  a  nuisance  near  a  quarantine 
station,  the  government  held  not  estopped  from 
maintaining  its  action. — United  States  v.  Luce 
(C.  O.)  385;  Same  v.  Brown  (C.  C.)  423. 

In  a  suit  by  the  government  to  enjoin  the 
maintenance  of  a  nuisance  near  a  quarantine 
station,  the  government  held  not  guilty  of 
laches.— United  States  v.  Luce  (C.  O.)  385; 
Same  v.  Brown  (C.  C.)  423. 

Mere  lapse  of  time  short  of  the  prescriptivs 
period  does  not  bar  a  suit  to  enjoin  the  main- 
tenance of  a  nuisance. — United  States  ▼.  Luce 
(C.  C.)  385;  Same  ▼.  Brown  (C.  C.)  423. 

In  a  suit  by  the  United  States  to  enjoin  the 
maintenance  of  fish  factories  near  a  quarantine 
station,  evidence  held  to  show  that  the  inmates 
of  the  station  were  annoyed  by  offensive  odors 
originating  at  the  factories  and  caused  by 
their  operation,  and  that  such  annoyance  oc- 
curred so  frequently  as  to  constitute  a  nui- 
sance—United States  V.  Luce  (O.  0.)  385; 
Same  v.  Brown  (O.  G.)  423. 

OATH. 

Of  executor,  see  "Executors  and  Administra* 
tors."  S  1. 

ODORS. 

Disagreeable   odors,   as   constituting   nuisance, 
see  "Nuisance,''  ft  1. 

OFFICERS. 

ParticiOar  cUuaes  of  offlcen. 
See  "Receivers." 
Corporate'  officers,  see  "Corporations,"  S  2. 

OLEOMARGARINE. 

Internal  revenue  taxes,  see  "Internal  Revenue." 

OPINIONS. 

Of  courts,  see  "Courts,"  I  1. 
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OPTIONS. 

To  purchase  or  sell  demised  premises,  see  "Land- 
lord and  Tenant,"  ft  1. 

To  renew  lease,  see  "lAndlord  and  Tenant," 
s  !• 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

Review  of  orders  In  bankruptcy,  see  "Bank- 
ruptcy," S  4- 

PAROL  EVIDENCE.      . 

In  dvil  action*,  see  "Eridence,"  (  2. 

PARTIES. 

Character  ground  of  Jurisdiction,  see  "Courts," 
§  3. 

Conformity  of  practice  in  federal  courts  to  that 
of  state  courts,  see  "Courts,"  (  5. 

Death  f^round  for  abatement,  see  "Abatement 
and  Revival,"  ft  2. 

Entitlpd  to  allege  error,  see  "Appeal  and  Er- 
ror," f  5. 

In  particular  aciionB  or  proceedings. 

See  "Bankruptcy,"  S  1;    "Equity,"  f  1. 

For  infringement  of  patent,  see  "Patents,"  §  5. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  (  1. 

To  settle  partnership  affairs,  see  "Partner- 
ship," 8  1. 

§    1.    PUinUffs. 

Individual  owners  of  a  vessel  held  to  be  the 
proper  parties  to  prosecute  a  claim  for  damages 
for  breach  of  warranty  of  a  boiler  built  there- 
for, although  they  operated  the  tug  and  con- 
tracted for  the  boiler  in  the  name  of  a  "com- 
pany" which  had  in  fact  no  corporate  existence. 
—The  Nimrod  (D.  C.)  215. 

I   2.    New  parties  and  ohanse  of  parties. 

*An  amendment  changing  the  name  of  the 
defendant,  a  corporation,  allowed,  under  Rev. 
St.  §§  948,  954  [U.  S.  Comp.  St.  1901,  pp. 
695,  ODO],  where  by  mistake  a  different  corpo- 
ration was  named,  having  a  name  nearly  identi- 
cal ;  no  prejudice  having  resulted  to  the  real 
defendant. — Bainum  v.  American  Bridge  Co. 
(C.  C.)    179. 

I  3.     Defects,     objectioiis,     and    aatead- 
atent. 

Objection  to  the  action  of  the  court  in  per- 
mitting a  plaintiff  who  had  been  dismissed 
from  the  case  for  misjoinder  to  be  reinstated 
during  the  trial  was  waived  where  not  taken 
at  the  time,  and  cannot  be  urged  as  ground  for 
reversal  of  the  judgment. — Dalton  v.  Moore 
(C.  a  A.)  311. 


PARTNERSHIP. 

Bona  fide  character  of  transfer  from  partner- 
ship to  corporation  as  affecting  jurisdiction 
of  federal  court,  see  "Courts,"  I  3. 


S   1. 


settle 


Dissolvtloa, 
oovi&tlac. 

The  personal  representative  of  a  deceased 
partner  held  entitled,  under  the  circumstances 
shown,  to  maintain  a  suit  for  settlement  of  the 
partnership  after  it  had  disposed  of  its  busi- 
ness, although  its  affairs  had  not  been  fully 
settled.— Brew  v.  Cochran  (C.  C.)  450. 

To  a  suit  in  equity  by  the  personal  represen- 
tative of  a  deceased  partner  against  a  sole 
surviving  partner,  to  whom  also  all  the  assets 
of  the  partnership  have  been  transferred  as 
trustee  under  an  agreement  between  all  parties 
in  interest,  to  obtain  a  final  settlement  of  the 
partnership  affairs,  the  personal  represen- 
tatives of  other  deceased  partners  are  indis- 
pensable parties. — Brew  v.  Cochran  (C  C.) 
459. 

PATENTS. 

Effect  in  general  of  prior  decisions  relating  to, 
pee  "Courts,"  ft  1. 

Examination  of  witnesses  on  issue  of  prior  in- 
vention, see  "Witnesses,"  $  1. 

For  public  lands,  see  "Mines  and  Minerals," 
§•  1. 

Right  to  use  name  of  patented  article  as 
trade-mark  on  expiration  of  patent,  see 
•Trade-Marks  and  Trade-Names,"  f  1. 

Validity  of  contracts  relating  to  as  in  re- 
straint of  trade,  see  "Contracts,"  I  1. 

f    1.    PatentablUty. 

Declarations  ol  a  patentee  relating  to  his  in- 
vention, accompanied  by  descriptions  thereof,  and 
made  before  his  application  for  a  patent  was 
filed,  are  competent  evidence  to  carry  the  date 
of  his  invention  back  to  the  time  when  they 
were  made. — Bullock  Electric  Mfg.  Co.  v. 
Crocker- Wheeler  Co.  (C.  C.)  101. 

*  Where  a  new  organization  of  old  elements 
produces  a  new  mode  of  operation  and  a  bene- 
ficial result,  there  may  be  patentable  invention, 
whether  that  result  be  new  or  old. — louden 
Machinery  Co.  v.  Janesville  Hay  Tool  Co.  (C. 
C.)  975. 


f   e. 


and       prooeedlncs 


ApplloatloBS, 
thereon. 

The  cancellation «of  a  claim  in  an  application 
for  a  patent  while  it  is  pending  in  the  patent 
office  does  not  affect  the  validity  of  a  retained 
claim  which  is  substantially  the  same,  although 
if  susceptible  of  two  constructions  it  will  not 
be  so  construed  as  to  cover  the  canceled  claim. 
— Bullock  Electric  Mfg.  Co.  v.  Crocker- WTieel- 
er  Co.    (C.  C.)    101. 

}   3.     Requisites  and  Talldlty  of  letters 
patent. 

^Persons  who  enter  into  business  with  the 
assignor  of  a  patent,  and,  availing  themselves 


*  Point  annotated.    See  syllabna 
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of  his  knowledge  of  the  patented  process  or 
machine,  engage  in  a  manufacture  infringing 
the  patent,  are  affected  by  his  estoppel  to  deny 
its  validity  when  sued  for  the  infringement; 
and  a  corporation  formed  by  them  to  carry 
on  the  business  is  also  in  privity  of  estoppel 
with  the  assignor,  even  though  it  contains  some 
stockholder  who  is  without  knowledge  of  the 
history  of  the  patent  or  the  purpose  of  the 
forming  of  the  corporation. — Mellor  v.  Carroll 
(O.  C.)  ©92. 

f    4.    Title,  ooBTeyanoes,  and  eoatraets. 

A  license  contract  giving  defendant  the  right 
to  use  certain  inventions  made  by  complainant 
construed,  and  held  to  expressly  except  there- 
from the  invention  covered  by  the  patent  in 
suit. — Bullock  Electric  Mfg.  Oo.  v.  Crocker- 
Wheeler  Co.  (C.  C.)  101. 

f   5.     Infrineement. 

Rev.  St.  fl  973,  4922  [U.  S.  Comp.  St.  1901, 
pp.  703,  3396],  which  provide  that  a  plaintiff 
or  complainant  recovering  judgment  or  decree 
for  infringement  of  part  of  a  patent  shall  not 
recover  costs  where  the  claims  of  the  patent 
were  too  broad  and  no  disclaimer  was  entered 
before  suit,  do  not  apply  to  the  costs  in  an 
appellate  court,  where  the  decree  below  dis- 
missing the  suit  is  found  erroneous,  and  the 
complainant  was  compelled  to  appeal  to  obtain 
the  relief  to  which  he  was  entitled. — Johnson 
V.  Foos  Mfg.  Co.   (C.  C.  A.)   73. 

The  answer  of  defendant  in  a  suit  for  in- 
fringement construed,  and  held  not  to  contain 
a  disclaimer  of  a  purpose  to  make  other  ma- 
chines like  the  one  alleged  to  infringe. — ^John- 
son  V.  Foos  Mfg.  Co.  (C.  C.  A.)  73. 

*A  court  of  equity  held  not  deprived  of 
jurisdiction  of  a  suit  for  Infringement  by  the 
fnct  that  defendant  made  and  sold  but  one  of 
the  alleged  infringing  machines,  and  that  pend- 
ing the  suit  the  purchaser  was  licensed  by 
complainant;  it  not  clearly  appearing  that  de- 
fendant would  not  build  other  machines. — 
Johnson  v.  Foos  Mfg.  Co.    (C.  C.  A.)   73. 

Where  all  the  parts  of  a  patented  combination 
were  old,  and  the  only  invention  is  in  their 
new  arrangement,  one  who  makes  and  sells 
the  old  parts  is  not  chargeable  with  infringe- 
ment, provided  it  was  done  with  no  purpose 
to  contribute  to  plans  of  another,  intending  an 
infringement  by  combining  such  parts  in  ac- 
cordance with  the  patent. — Johnson  y.  Foos 
Mfg.   Co.    (C.  C.  A.)    73. 

Where  a  patent  is  for  an  improvement  on  a 
known  machine  by  a  mere  change  of  form  or  a 
new  combination  of  parts,  the  patentee  cannot 
invoke  the  doctrine  of  equivalents  to  establish 
infringement  by  another,  who  has  also  improved 
the  original  machine  by  the  use  of  a  different 
form  or  combination  performing  the  same  func- 
tions.—Central  Foundry  Co.  v.  Coughlin  (C.  C. 
A.)  91. 

*The  fact  that  no  machine  has  ever  been  made 
nnd  shown  to  work  successfully  under  a  patent 
does  not  prevent  the  owner  of  the  patent,  if 


it  Is  Talld,  from  restraining  infringement  of 
it— Hoe  V.  Miefale  Printing  Press  &  Mfg.  Co. 
(C.  a)  112. 

Where  the  validity  of  a  reissue  patent  has 
been  adjudged  by  the  Circuit  Court  of  Appeals, 
a  defense  of  laches  in  applying  for  the  reissue, 
set  up  by  a  defendant  in  a  subsequent  suit  for 
its  infringement,  is  not  sufficient  ground  for 
refusing  a  preliminary  injunction  where  in- 
fringement is  not  denied. — Thomson- Houston 
Electric  Co.  v.  International  Trolley  Controller 
Co.  (C.  C.)  128. 

Alleged  anticipating  patents  introduced  by 
a  defendant  in  a  suit  for  infringement  are 
entitled  to  little  consideration  unless  there  is 
expert  or  other  evidence  to  show  their  rela- 
tion to  the  patent  in  suit. — Qharmbury  v.  Wal- 
den  (C.  C.)  373. 

^The  presumption  of  validity  arising  from  the 
issuance  of  a  patent  is  sufficient  to  warrant 
the  granting  of  a  preliminary  injunction 
against  a  clear  infringer,  unless  common  knowl- 
edge or  the  prior  art  shown  renders  its  validity 
doubtful.— Palmer  v.  Wilcox  Mfg.  Co.  (C.  C.) 
37& 

A  supplemental  bill  after  decree  may  be 
maintained  against  the  successor  to  the  defend- 
ant, in  a  suit  for  infringement,  which  pur- 
chased pendente  lite  and  continued  the  infringe- 
ment, to  subject  it  to  the  injunction  and  to  the 
decree  for  damages  as  to  infringements  commit- 
ted by  it. — Western  Telephone  Mfg.  Co.  v. 
American  Electric  Co.  (C.  C.)  998. 

f  6.  Decisions  on  the  validity,  oonstnio- 
tion,  and  infringement  of  partic- 
ular patents. 

The  H^  &  Laass  patent.  No.  341,380,  the 
Laass  ft  Hey  patent.  No.  388,366,  and  the  Hey 
patent.  No.  632,527,  all  for  stamp-canceling 
machines,  construed,  and  held  not  infringed. — 
Internationa]  Postal  Supply  Co.  v.  American 
Postal  Machines  Co.  (C.  C.)  969. 

The  Toney  patent.  No.  393,941,  for  a  pulley, 
is  void  for  lack  of  invention. — Louden  Machinery 
Co.  V.  Janesville  Hay  Tool  Co.  (C.  C.)  975. 

The  Lane  patents.  No.  422,305,  for  a  wheel 
for  door  hangers  and  No.  426,390,  for  a  door 
hanger,  are  void  for  lack  of  patentable  in- 
vention, and  the  latter  also  for  anticipation. — 
Lane  Bros.  Co.  v.  Wilcox  Mfg.  Co.  (C.  C.)  1000. 

The  Louden  patent.  No.  434,544,  for  a  hay- 
carrier  elevating  pulley,  held  not  anticipated, 
valid,  and  infringed. — Louden  Machinery  Co. 
V.  Janesville  Hay  Tool  Co.  (C.  C.)  975. 

The  Louden  patent.  No.  444,546,  for  a  hay- 
sling,  held  valid  and  Infringed. — ^Louden  Ma- 
chinery Co.  V.  Janesville  Hay  Tool  Co.  (C.  C.) 
975. 

The  Murray  patent.  No.  472,607,  for  im- 
provement in  apparatus  for  feeding  seed  cotton 
to  gins,  claims  Nos.  1,  2,  9  and  12,  and  patent 
No.  644,532,  granted  to  Murray  for  improve- 
ment in  gin  feeders,  claim  No.  8,  if  not  void, 
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must,  in  view  of  the  prior  art,  receive  such 
limited  construction  as  to  negative  infringement. 
—Murray  Co.  v.  Continental  Gin  Co.  (C.  C.) 
126. 

The  Carroll  patent,  No.  475,929,  for  a  nonme- 
tallic  bearing,  held  infringed  on  motion  for  a  pre- 
liminary injunction  in  a  suit  by  the  assignee 
against  the  patentee  and  others. — Mellor  v.  Car- 
roll (C.  C.)  992. 

The  Leonard  patent.  No.  478,344,  for  a  system 
of  electrical  distribution,  held  not  anticipated, 
valid,  and  infringed.— Bullock  Electric  Mfg.  Co. 
V.  Crocker- Wheeler  Co.  (C.  C.)  101. 

The  Bentley  patent,  No.  488,179,  for  a  trolley 
stand  for  electric  cars,  construed,  and  held  not 
infringed. — General  Electric  Co.  v.  Garret  Coal 
Co.  (C.  C.)  124. 

The  Burkholder  patent,  No.  490,738.  for  an 
adjustible  stop  device  for  hay-carriers,  construed, 
and  held  not  infringed. — Louden  Machinery  Co. 
▼.  Janesville  Hay  Tool  Co.  (C.  C.)  975. 

The  Louden  patents,  Nos.  493,216  and  526,- 
839,  for  track  hangers  for  hay-carriers,  are 
void  for  lack  of  invention. — ^Louden  Machinery 
Co.  V.  Janesville  Hay  Tool  Co.  (C.  C.)  975. 

The  Strom  patent.  No.  498.196,  for  a  rail- 
road switch  stahd,  held  not  infrmged. — Pennsyl- 
vania Steel  Co.  V.  Pettibone,  Mulliken  &  Co.. 
(C.  C.  A.)   95. 

The  Johnson  patent.  No.  506,268,  for  a  pro- 
cess and  apparatus  for  separating  cotton  seed 
and  hulls  from  the  fibre  adhering  thereto,  held 
not  anticipated,  valid,  and  infringed  as  to  claim 
1,  covering  the  process,  but  claim  2  for  the 
mechanism  and  patent  No.  654,550,  to  the 
same  patentee  for  an  improvement  thereon, 
held  void  for  lack  of  patentable  invention. — 
Johnson  v.  Foos  Mfg.  Co.   (C.  C.  A.)   73. 

The  Louden  patent.  No.  539,524,  for  a  hay- 
sling,  is  void  for  lack  of  patentable  invention. — 
Louden  Machinery  Co.  v.  Janesville  Hay  Tool 
Co.  (C.  C.)  975. 

The  Coughlin  patent.  No.  553,055,  for  a 
foundry  ladle,  construed,  and  held  not  infringed. 
—Central  Foundry  Co.  v.  Coughlin  (C.  C.  A.) 
91. 

The  Warren  &  Holden  patent.  No.  559,827. 
for  a  process  of  manufacturing  featherbone  and 
its  product,  held  void  for  prior  public  use. 
—American  u'eatherbone  Co.  v.  Warren  Feather- 
bone  Co.  (C.  O.  A.)  655. 

The  Knight  and  Potter  patents,  Nos.  587,441 
and  587,442,  for  an  apparatus  and  method  for 
regulating  electrically  driven  machinery,  held 
not  infringed. — General  Electric  Co.  v.  Garrett 
Coal  Co.  (CO  994. 

The  Krase  patent.  No.  633,962,  for  a  water- 
wheel  casing,  construed,  and  held  not  infringed 
by  the  casing  of  the  Doble  patents,  Nos.  619,- 
148,  and  619,149.— Pel  ton  Water  Wheel  Co. 
V.  Abner  Doble  Co.  (C.  C.)  661. 

The  Read  patent,  No.  688.690,  for  improve- 
ments in  bed  motions  for  cylinder  printing  ma- 
chines, held  not  anticipated  and  valid,  but  not 


infringed. — Hoe  ▼.  Miehle  Printing  Press  &  Mfg. 
Co.  (C.  C.)  112. 

The  Charmbury  patent.  No.  717,348,  for  a 
vamp  stay  for  shoes,  considered,  and  held  not 
anticipated,  valid,  and  infringed.— </liarmbary 
v.  Walden  (C.  C.)  373. 

The  Benjamin  patents,  Nos.  721,774  and 
721,777,  for  a  cluster  of  electric  lights,  hdd 
valid,  but  not  infringed. — Benjamin  Electric 
Mfg.  Co.  V.  Dale  Co.  (C.  C.)  989. 

The  Newton  patent,  No.  725,278,  for  a  bolt 
anchor,  held  valid  and  infringed,  on  a  motion 
for  a  preliminary  injunction. — Palmer  ▼.  Wil- 
cox Mfg.  Co.  (C.  O.)  378. 

The  Bragg  reissued  pat^it.  No.  6.831  (orig- 
inal No.  165,438)  for  a  gong  attachment  for 
engine  houses,  held  void  for  prior  use  of  the 
invention  by  others. — Bragg  Mfg.  Co.  ▼.  City  of 
New  York  (C.  C.)  lia 

A  preliminary  injunction  granted  restraining 
infringement  of  the  Van  Depoele  reissued  patent. 
No.  11,872  (original  No.  495,443),  for  a  travel- 
ing contact  for  electric  railways,  on  a  prior 
decision  sustaining  its  validity. — Thomson-Hous- 
ton Electric  C3o.  v.  International  Trolley  Con- 
troller CJo.    (0.  a)    128. 

I  6.    Patents  enumerated. 

UNITED  STATES. 

DESIGN. 

26,399.  Welt  for  shoes,  cited 376 

27,961.  Vamp  stay,  cited 375 

OBIGINAIm 

22,602.  Combination  for  operating  a  water 

motor,  cited J20 

80,141.  Electro-magnetic    burglar    alarm, 

cited   119 

71,393.  Casting  for  adjusting  rope  lengths, 

cited    9IS 

79,347.  Pulley,  cited 984 

82,570.  Apparatus  for  unloading  bay,  cit- 
ed   983 

93,673.  Mangers,   cited 119 

96,161.  Apparatus  for  unloading  hay,  cit- 
ed     983 

109,176.  Ring  clamp  to  shorten  hay-sling 

ropes,   cited 978 

116,231.  Hay-sling,   cited 980 

116,82a  Vamp,  cited 375 

154,473.  Stay  or  gusset  to  pockets  of  over- 
alls, cited 376 

165,438.  Cong  attachment  for  engine  boos- 
es, held  void 118 

226,457.  Apparatus  for  unloading  hay,  cit- 
ed  9iS3 

254,921.  Hay    elevator,   cited 983 

286,749.  Featherbone,  cited 655,  658,  659 

300,687.  Hay   elevator   and   carrier,   cited  983 
307,725.  Stop  block  on  carrier  rail,  cited. .  987 

307,932.  Pulley,  cited 981 

308,483.  Track-hanger,  cited 986 

311,545.  Hay-carrier,  dted 983 

311,621.  Featherbone,  cited 655 

314,998.  Hay  elevator,  cited 983 

317,109.  Hay  elevator,  cited 983,  981 
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323,799.  Stamp-canceling  machine,  cited. ..  971 

828,896.  Hay-carrier,  cited 978 

,•130,003.  Spout  for  milk  p'ail.  cited 93 

330,290.  Pulley,  cited 981 

341,380.  Stamp-canceling  machine  held  not 

infringed 969.970.972 

301,352.  Foundry  ladle,  cited 93 

370,159.  Foundry  ladle,  cited 93 

375,865.  Hay-sling,  cited 980 

377,012.  Apparatus  for  unloading  hay  or 

grain,  cited 983 

377,063.  Casting  for  adjusting  rope  lengths, 

cited   978 

377,747.  Foundry  ladle,  cited 93 

380,087.  Method  of   delinting  cotton  seed 

and  hulls,  cited 81 

384,960.  Hay-sling,  cited 980 

388,366.  Stamp-canceling  machine,  held  not 

infringed 969,  970,  972 

892,690.  Trip-coupling,  cited 980 

396,^1.  Pulley,   held   void 975,  981 

405,541.  Pulley,   cited 984 

422,305.  Wheel     for    door    hangers,     held 

void 1000 

426.390.  Door  hangers,  held  void 1000 

431.391.  Method  of   delinting   cotton  seed 

and  hulls,  cited 81 

434.544.  Hay-carrier  elevating  pulley,  held 
not    anticipated    and    infringed 

976.  98L' 

437,084.  Method   of   delinting  cotton   seed 

and  hulls,  cited 80 

438,984.  Apparatus  for  delinting  cotton  seed 

and  hulls,  cited 80 

440,259.  Method   of   delinting   cotton   seed 

and  hulls,  cited 81 

440,602.  Track-hanger,  cited 985 

444,54a  Hay-sling,  held  to  disclose  patent- 
ability and  infringed.. 975,  977,  979 

455,454.  Electric  railways,  cited 105 

463,802.  Electrical  transmission  of  power. 

cited 102,  103.  108,  100 

471,063.  System  of  electrical  distribution, 

cited 101,  106,  109 

472,607.  Gin-feeders  construed  and  held  not 

infringed  120,  127 

475,929.  Non metallic  bearing;  held  infring- 
ed   992,  993 

476,544.  System  of  electrical  distribu'cioii, 

cited    102,  103 

478,344.  System  of  electrical  distribution, 
held  not  anticipated  also  infring- 
ed as  to  claims  1,  2,  4,  8.  and  9 

101,  102,  103 

488,179.  Trolley  stand  construed  and  held 

not  infringed 124 

488,446.  Gin-feeders,   cited 126,  127 

490,738.  Stop  device  for  hay-carriers,  con- 
strued  and   held   not   infringed 

976,  986 

493,216.  Track-hangers     for     hay-carriers, 

held  void 976,  985 

495,443.  Traveling  contact  for  electric  rail- 
ways, preliminary  injunction 
granted  restraining  infringement  128 

498,196.  Railroad  switch  stands,  held  not 

infringed 95.    96 


506,268.  Process  and  machine  for  delinting 
cotton  seed  and  hulls,  held  not 

anticipated  and  infringed 74 

526,839.  Track-hangers     for     hay-carriers, 

held  void 976.  985 

539.524.  Hay-sling,  held  void 975,  980 

540,292.  Foundry  ladle,  cited 93 

553,055.  Foundry  ladle,  held  not  infring- 
ed         91 

559,827.  Featherbone,  held  void 655,  658 

560,914.  Gin-feeders,  cited 127 

581,927.  Improvement  in  shoes^  cited 376 

587.441.  Regulator   for   electricallv  driven 

machinery,  held  not  infringed. .  994 

587.442.  Method  of  regulating  electrically 

driven  machinery,  held  noi  in- 
fringed      994 

601,106.  Cluster  lights,   cited 990 

608,734.  Vamp  stay  for  shoes,  cited 376 

617.691.  Telephone  switch  boards,  cited 999 

617.692.  Telephone  switch  boards,  cited 999 

619.148.  Water-wheel   casing,   held   not  to 

infringe  No.  633,962 661,  662 

619.149.  Water-wheel  casing,   held   not   to 

infringe  No.  633,962 601,  662 

632,527.  Stamp-canceling  machine,  held  not 

infringed 069.  OTt).  973 

633,962.  Water-wheel  casing,  held  not  in- 
fringed by  Nos.  619,148  and 
619,149 661 

644,532.  Cotton-elevators  and  gin-feeders 
construed  and  held  not  infringed 

126.  127 

654,550.  Process  and  machine  for  delinting 

cotton  seed  and  bulls,  held  void    74 

665.536.  Dowel,   cited 378 

671,245.  Pulley,  cited   985 

688,690.  Printing    presses    construed    and 

held  not  infringed 112 

717,348.  Vamp  stay  for  shoes,  held  not  an- 
ticipated, valid,  and  infringed..  373 

721,777.  Cluster  lights  construed  and  held 

not  infringed 980,  991 

725,278.  Bolt  anchor,  held  valid  and  in- 
fringed    378 

BEISST7ED. 

6.831.  Gong  attachment  for  engine  hous- 
es, held  void 118 

11,87Z  Traveling  contact  for  electric  rail- 
ways, preliminary  injunction 
granted  restraining  infringement  128 

PAYMENT. 

Of  particular  ckuaes  qf  ohliQQXUmM  or  UobUittea. 

See  "Bills  and  Notes,"  §  3. 

Debts  secured  by  maritime  Hens,  see  "Maritime 

Liens,"  fi  2. 
Price  of  land  sold,  see  ''Vendor  and  Purchaser," 

S2. 

PENALTIES. 

Violation  of  customs  laws,  see  "Onstoms  Du- 
ties," \  4. 
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PERSONAL  INJURIES. 

See  "Negligence." 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads;'  §  1. 

Inadequate  and  excessive  damages,  see  "Dam- 
ages?' S  1. 

Instructions  in  general,  see  "Trial/*  §  4. 

Parties  entitled  to  allege  error  in  action  for, 
see  "Appeal  and  Error,"  §  5. 

Physical  examination  of  injured  person  in  ac- 
tion in  federal  court,  see  "C!ourts,"  S  5. 

Pleading  in  action  for,  see  "Pleading,"  fi  1. 

To  employ^  see  "Master  and  Servant,"  ft  2. 

To  seamen,  see  "Seamen." 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"  ft  3. 

Trial  together  of  actions  for,  see  "Trial,"  ft  1. 

PETITION. 

In  Bankruptcy,  see  "Bankrupts,"  S  !• 
In  pleading,  see  "Pleading,"  S  1« 


PIERS. 


See  "WharTes." 


PIPE  LINES. 

Internal  revenue  taxes  on,  see  "Internal  Rev- 
enue." 

PLEADING. 

Tn  actUma  by  or  against  jMirtfcular  elcwtea  qf 

parHea. 
Directors   of   national   bank,   see   "Banks  and 
Banking,"  ft  1. 

In  particuUvr  oclAxmB  w  proceedinoa. 

See  "Admiralty,"  ft  1;  "Contempt,"  S  1;  "Eq- 
uity," §f  2,  5. 

For  infringment  of  patent,  see  "Patents,"  I  5. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

To  recover  money  paid  on  check,  see  "Bills  and 
Notes,"  S  3. 

S   1.    Deolaratloa,  ooatplaint,  petition,  or 
■tatemeat. 

•Under  the  Virginia  practice,  it  is  not  an  ob- 
jection to  a  declaration  in  an  action  for  wrong- 
ful death  or  a  personal  injury  that  it  alleges 
in  a  single  count  separate  and  distinct  acts 
of  negligence  on  the  part  of  defendant,  either 
one  of  which  alone  would  constitute  a  sufficient 
ground  for  the  action,  but  which  may  have 
been  concurrent  causes  that  together  produced 
the  injury. — J.  W.  Bishop  Co.  v.  Shelhorse  (C. 
C.  A.)  643. 

§    2.    Demurrer  or  exoeptloa. 

♦Under  the  Virginia  practice,  a  declaration  is 
not  demurrable  for  duplicity.— J.  W.  Bishop  Co. 
V.  Shelhorse  (C.  C.  A.)  643. 


5  3.    Defects  and  objeotloas,  'wwdver,  aad 

alder  by  Terdiot  or  Jndcmeat. 

Where  a  motion  to  strike  out  a  substantive 
part  of  plaintiflfs  petition,  which  was  in  effect 
a  demurrer  to  such  part  of  the  cause  of  ac- 
tion alleged,  was  erroneously  sustained,  the  er- 
ror was  not  waived  by  plaintiff  by  filincr  an 
amended  petition  omitting  such  part  after  ex- 
cepting to  the  ruling. — Williamson  v.  Liverpool 

6  London  &  Globe  Ins.  Co.  (C.  C.  A.)  54. 

The  trial  of  issues  tendered  by  pleading  as 
though  they  had  been  properly  made  in  the  ab- 
sence of  any  plea,  answer,  or  replication  rais- 
ing them,  estops  tne  parties  from  subsequently 
denying  that  the  issues  were  duly  made. — 
Bank  of  Havelock  v.  Western  Union  Telegraph 
Co.  (O.  C.  A)  522. 

POLICY. 

Of  insurance,  see  "Insurance.'* 

POSSESSION. 

See  "Adverse  Possession.** 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," S  2. 

PRACTICE. 

Adoption  by  United  States  courts  of  practice 

of  state  courts,  see  "Courts,**  I  5. 
In  patent  office,  see  "Tatents,**  {  2. 
Particular  courts,  see  '"Courts.** 

Tn  pameular  civil  acUona  or  prooeeS/kngn. 
See  "Contempt.** 

Condemnation  proceedings,  see  "Eminent  Do- 
main,** %  2. 

PorMeulor  prooeeMmainaMona, 

See  "Abatement  and  .Revival*';  "Damages," 
§  2;  "Dismissal  and  Nonsuit**:  "Evidence**; 
"Execution** ;  "Judgment**;  "Juw" ;  "Par- 
ties'*; "Pleading**;  "Process";  "Removal  of 
Causes*';  "Trial.** 

Particula/r  remediea  in  or  incident  to  ocNofu.  • 

See  "Injunction**;    "Receivers.** 

Procedure  in  erimiinal  proeeeuUona. 

See  "Criminal  Law.** 

Procedure  in  exerciae  of  apecUU  juriadUstiona, 

In  admiralty,  see  "Admiralty";  "Oollision," 
ft   5.    "Maritime   Liens,**   8   3;     "Shipping,** 

i  ^ 

In  bankruptcy,  see  "Bankruptcy,**  fi  1. 
In  equity,  see  "Equity.'* 

Procedure  on  review. 
See  "Appeal  and  Error" ;   "New  Trial.* 

PREFERENCES. 

By  carriers,  see  "Carriers,**  S  1. 
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PREJUDICL 

Groond  for  revenal  in  dvil  actions,  see  "Ap- 
peal and  Brror." 

PRELIMINARY  INJUNCTION. 

See  "Injunction."  i  2. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Brror," 
§  6. 

PRINCIPAL  AND  AGENT 

See  "Attorney  and  Client." 

CJorporate  agents,  sc«e  "Corporations,"  S  2, 

Insurance  agents,  see  "Insurance,"  S  1. 

PROCESS. 

In  particular  actUm$  or  proceedings. 
On  appeal,  see  "Appeal  and  Error/*  |  2. 

Particular  foTTM  of  wrUa  or  other  proceee. 
See  "Execution" ;  "Injunction." 

I  1*    Nature,    Issvanoe,    requisites,    and 
▼aUdity. 

A  summons  held  not  fatally  defective  be- 
cause it  omitted  to  state  the  penalty  for 
defendant's  failure  to  appear,  as  prescribed 
by  statute,  where  it  contained  all  of  the  sub- 
stantiye  requirements. — ^Ammons  v.  Brunswick- 
Balke-CoUender  Co.  (C.  G.  A.)  570. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes.? 

PROOF. 

Of  death,  see  "Death,"  fi  1* 

PROPERTY. 

Adverse  possession,  see  "Adverse  Possession." 
Taking  for  public  use,  see  "Eminent  Domain." 

Particvlar  epedee  of  property. 

See     "Mines     and      Minerals";      "Shipping"; 
"Trade-Marks  and  Trade-Names." 


PROXIMATE  CAUSE. 

Of  injury,  aee  "Negligence,"  (  1. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  S  1. 


PUBLIC  LANDS. 

Conspiracy    to    make    fraudulent    entries,    see 

"Conspiracy,"  f  1. 
Mineral  lands,  see  "Mines  and  Minerals,"  $  1 

I  1.   Disposal  of  lands  of  the  states. 

County  commissioners'  courts  of  Texas 
counties,  which  under  the  law  of  the  state  are 
general  trustees  for  the  leasing  and  sale  of 
county  school  lands,  have  power  in  leasing 
such  lands  to  contract  that  the  lessee  shall 
have  a  preference  right  to  purchase  should  the 
county  desire  to  sell;  and  such  a  contract  is 
not  void  as  contrarv  to  public  policy. — Slaugh- 
ter V.  Mallet  Land  &  Cattle  Co.  (C,  C.  A.)  282. 

The  rule  stated  for  location  of  the  boundaries 
of  a  tract  of  land  from  the  description  given  in 
a  patent  from  the  state,  where  the  calls  for 
lines  and  corners  carry  the  survey  across  the 
state  line,  and  includes  lands  in  other  states. — 
Bramblet  v.  Davis  (C.  C.  A.)  776. 

Under  the  statutes  of  Tennessee,  governing 
grants  of  state  lands,  as  construed  by  its  Su- 
preme Court,  a  valid  entry  is  not  essential 
to  a  valid  grant,  and  the  older  of  two  con- 
flicting grants,  each  based  on  a  void  entry, 
passes  the  state's  title. — Reeve  v.  North  Caro- 
lina Land  &  Timber  Co.  (C.  C.  A.)  821. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  S  1. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  ''Bminent 
Domain." 

PUNISHMENT. 

See  "Criminal  Law,"  |  5. 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,"  ft  2; 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  S  8- 

QUIETING  TITLL 

Abatement  of  action  to  quiet  title,  see  "Abate- 
ment and  Revival,"  (  1. 

f   !•    Richt  of  aetioB  and  defenses. 

Where  complainant  and  its  predecessors  In 
interest  had  been  in  the  peaceable  possession 
of  land  for  a  number  of  years  under  a  lease, 
and  later  under  a  conveyance  from  the  lessor, 
defendant  could  not,  by  a  forcible  entry  thereon, 
acquire  such  lawful  possession  as  would  de- 
prive complainant  of  the  right  to  maintain  a 


*  Point  aanotated*    See  syllalnie. 
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Boit  to  quiet  title. — Slaughter  t.  Mallet  Land 
&  Cattle  Co.  (O.  O.  A.)  282. 

Where  a  large  tract  of  land  in  a  body  in- 
cluded a  large  quantity  of  wild  mountain  land, 
the  payment  of  taxes  thereon  by  the  legal 
owner  for  many  years,  and  the  occupation  of 
parts  of  it  by  tenants,  constituted  possession  of 
the  entire  tract  such  as  would  support  a  suit 
to  quiet  title.— Davis'  Heirs  v.  Hinckley  (C.  C.) 
708. 

i  2.    Prooeedins'  aa^  relief. 

To  entitle  a  complainant  to  maintain  a  suit  to 
quiet  title,  he  must  show  that  defendant  claims 
the  land,  and  if  complainant  derives  title 
through  a  deed  containing  exceptions,  he  must 
show  that  the  land  claimed  by  defendant  is  out- 
side of  such  exceptions;  but  a  lack  of  proof  on 
his  part  in  that  respect  may  be  supplied  by 
evidence  introduced  by  defendant.-r-l>avis  v. 
Commonwealth  Land  &  Lumber  Co.  (C.  C.)  711. 

Evidence  held  to  show  possession  by  complain- 
ant in  a  suit  to  quiet  title  at  the  time  the  suit 
was  instituted. — ^l>avis  v.  Conmion wealth  Land 
&  Lumber  Co.  (C.  C.)  711. 

RAILROADS. 

See  "Street  Railroads.*' 

As  employers,  see  "Master  and  Servant** 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^* 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,'*  §  1. 

Specific  performance  of  contract  between,  see 
"Specific  Performance,'*  I  1. 

I    1.    Railroad  oompanies. 

♦A  railroad  corporation  of  another  state  by 
merely  filing  its  articles  of  incorporation,  as 
provided  in  Ky.  St  1903,  $  841,  does  not  acquire 
the  right  to  exercise  the  power  of  eminent  do- 
main, or  to  maintain  a  suit  to  subject  property 
in  the  state  to  its  use,  but  in  view  of  the  pro- 
visions of  Ky.  Const  $§  202,  211  and  Ky.  St 
1903,  §§  763,  765,  such  right  can  only  be  ac- 
quired by  a  full  incorporation  In  Kentucky  un- 
der said  section  763. — Evansville  &  Henderson 
Traction  Co.  ▼.  Henderson  Bridge  Co.  (C.  C. 
A.)  51. 

I   2.    Sales,  leases,  traffic  ooatraots,  and 
ooasolidation. 

Lease  contracts  between  a  terminal  railroad 
company  and  its  tenants  held  not  to  bind  one 
of  the  tenants  to  use  the  tracks  and  facilities 
of  the  lessor  during  the  term  of  the  lease,  but 
to  give  it  the  right  to  such  use  to  the  extent 
desired  on  payment  of  rental  on  a  wheelage 
basis.— Grand  Trunk  W.  Ry.  Co.  ▼.  Chicago  & 
E.  I.  R.  Co.   (C.  C.  A.)   785. 

•  A  series  of  leases  and  agreements  in  renewal 
between  a  terminal  railroad  company  and  its 
constituent  companies  as  tenants,  providing  for 
the  use  by  them  of  the  tracks  and  facilities 
of  the  lessor  and  the  payment  of  rentals  on  a 

*  Point  annotated* 


wheelage  basis,  construed,  and  heid  not  to  con* 
tain  any  covenant  on  the  part  of  one  tenant 
to  use  such  facilities  which  could  be  enforced 
by  the  others  in  their  own  right — Grand  Trunk 
W.  Ry.  Co.  V.  Chicago  &  B.  L  B.  Co.  (a  CL  A.) 
785. 

S  3.  Operation. 

Under  Gen.  St  Minn.  1894,  S  2693,  a  rail- 
road company  which  fails  to  fence  its  road  is 
liable  for  domestic  animals  killed  or  injured 
only  when  they  are  so  killed  or  injured  on  its 
own  right  of  way,  and  there  can  be  no  recovery 
for  an  animal  killed  on  an  adjoining  right  of 
way  of  another  company,  although  its  access 
thereto  was  through  defective  fences  of  defend- 
ant.— Bear  v.  Chicago  Great  Western  Ry.  Co. 
(C.  a  A.)  25. 

Gen.  St  Minn.  1894,  §S  2683,  2696,  relating 
to  the  liability  of  railroad  companies  which 
fail  to  fence  their  roads,  apply  to  different 
cases,  the  former  governing  entirely  in  cases 
of  the  killing  or  injury  of  domestic  animals, 
while  the  latter  applies  to  all  other  cases  of 
damage  resulting  from  the  failure  to  fence. — 
Bear  v.  Chicago  Great  Western  Ry.  Go.  (G. 
C.  A.)   25. 

A  manufacturing  company  maintaining  in  its 
yards  a  number  of  tracks  and  a  switch  en- 
gine for  its  use  in  shifting  freight  cars  is  not 
a  "railroad  corporation  operating  a  railroad 
or  part  of  a  railroad*'  within  the  meaning  of 
93  Ohio  Laws,  p.  342,  requiring  such  railroad 
corporations  to  block  their  frogs. — ^Taggart  v. 
Republic  Iron  &  Steel  Co.  (C.  a  A.)  910. 

^One  about  to  cross  a  railroad  track  must 
exercise  his  faculties  of  sight  and  hearing  at 
such  distance  therefrom  as  will  be  effectual  for 
his  protection. — Chicago  Great  Western  Ry.  Co. 
▼.  Smith  (C.  C.  A.)  930. 

^The  presumption  of  the  exercise  of  dae  care 
at  a  railroad  crossing,  arising  from  the  natural 
instinct  of  self-preservation,  cannot  exist  where 
it  is  incompatible  with  the  conduct  of  the  per- 
son.—Wabash  R.  Co.  V.  De  Tar  (C.  O.  A.)  932. 

In  an  action  for  injuries  at  a  crossing,  a 
charge  in  addition  to  an  instruction  that  the 
burden  of  establishing  contributory  negligence 
on  the  part  of  deceased  was  on  defendant  at- 
tributing to  the  presumption  of  the  exercise 
of  due  care  the  probative  force  of  affirmative 
evidence,  held  erroneous. — Wabash  R.  Ca  v.  Ds 
Tar   (a  a  A.)   932. 

RATE. 

For  transportation  of  property*  see  "Oarrler^* 
s  !• 


RATIFICATION. 

Of  lease  by  county  commissionerB* 
ties,"  $  2. 

See  syllalnia. 
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RECEIVERS. 

Of  national  banks,  see  "Banks  and  Banking," 

I  1. 
I  1.   Foreign     and     anetllary     r«oeiTOiN- 
■l&lps. 

A  receiver  in  chancery  of  an  insolvent  cor- 
I)oration,  appointed  by  the  United  States  Cir- 
cuit Court  for  the  Southern  District  of  Iowa, 
though  authorized  by  the  court,  cannot  sue 
in  the  United  States  Circuit  Court  for  the 
District  of  Colorado  to  recover  a  fund  alleged 
to  be  held  in  trust  for  the  creditors  of  the 
estate.— Fowler  v.  Osgood    (C.  C.  A.)    20. 

RECORDS. 

Of  assignment  of  chattel  mortgage,  see  "Chattel 
'  Mortgages,"  (  1. 

Of  conditional  sale  contract,  see  "Sales,"  |  4. 

Transcript    on    appeal    or    writ    of    error,    see 

"Appeal  and  Error,"  i  3;    "Criminal  Law," 

REFERENCE. 

In  bankruptcy,   see  "Bankruptcy,**   S  2. 
To    master    or    commissioner    in    equity,    see 
"Equity,"   ft  4. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

REGISTRATION. 

Of  assignment  of  chattel  mortgage,  see  "Chattel 

Mortgages,"  $  1. 
Of  conditional  sale  contract,  see  "Sales,"  S  4. 

REHEARING. 

See  "New  Trial." 

RELEVANCY. 

Of    evidence    in    criminal     prosecutions,    see 
"Criminal  Law,"  $  1. 

REMEDY  AT  LAW. 

E}ffect  on  jurisdiction  of  equity,  see  ''Cancella- 
tion of  Instruments,"  S  1 ;  "Nuisance,"  1 1« 

REMOVAL  OF  CAUSES. 

I  1.    Power  to  remove  and  rigiht  of  ro- 
atOTAl  in  seaeral. 

A  proceeding  by  a  railroad  company  to  con- 
demn right  of  way  under  the  statutes  of  South 
Dakota  is  a  dvil  suit  within  the  meaning  of 
Judiciary  Act  March  3,  1887.  c.  373,  §  1,  24 
Stat.  552.  Act.  Aug.  13,  1888.  c.  866.  fi  1,  25 
Stat  433  [U.  S.  Comp.  St.  1901,  p.  508],  and 
is  removable  where  the  requisite  diversity  of 


citizenship  exists  and  the  Jurisdictional  amount 
is  involved. — South  Dakota  Cent.  Ry.  Co.  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.  A.)  57a 

8   2.    CitixensMp  or  alionase  of  parties. 

A  proceeding  by  a  railroad  company  to  con- 
demn right  of  way,  under  the  statutes  of  South 
Dakota,  against  a  number  of  defendants  own- 
ing land  in  severalty,  presents  a  separable  con- 
troversy with  respect  to  each  owner,  and  is  re- 
movable by  a  defendant  who  is  a  dtizen  of  an- 
other state  where  the  requisite  amount  is  in* 
volved  to  give  the  federal  court  jurisdiction. — 
South  Dakota  Cent.  Ry.  Co.  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  O.  A.)  578. 

8   3.    Amount  or  value  la  ooiitroTersy. 

An  allegation  in  a  petition  for  removal,  that 
the  amount  in  dispute  exceeds  $2,000,  exclusive 
of  interest  and  costs,  is  sufficient  to  give  the  fed- 
eral court  jurisdiction,  although  there  may  be  no 
proof  given  on  the  trial  to  sustain  it. — South 
Dakota  Cent.  Ry.  Co.  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (C.  C.  A.)  57a 

I   4.    Prooeedins'  to  proovre  and  effect 
of  removaL 

Where  a  summons  served  on  September  16th 
required  defendant  to  appear  within  20  days, 
exclusive  of  the  day  of  service,  a  petition  for  re- 
moval filed  on  October  6th  was  in  time. — South 
Dakota  Cent.  Ry.  Co.  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (C.  C.  AO  57a 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEV/AL 

Of  lease,  see  "Landlord  and  Tenant,**  |  !• 

REPORTS. 

Of  master  in  chancery,  see  "Equity,"  |  4, 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

RES  GESTiC 

In  criminal  prosecutions,  see  "Criminal  LaWt** 

S  !• 

RES  JUDICATA. 

See  "Judgment,"  S  2. 

RESTRAINT  OF  TRADE. 

Validity  of  contracts,  see  "Contracts,"  {  L 


^  Point  annotated*    See  syllalnie. 
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RETAINER. 

Of  attorney,  lee  "Attorney  and  Client,"  1 1. 

RETURN. 

Of  execution,  see  "Dxecntions,"  S  2. 

REVENUE. 

S«e  "Castoma  Duties";    "Internal  Rerenae"; 
"Taxation." 

REVIEW. 

8««  "Appeal  and  Error" :  "Orimlnal  Law,"  t  4. 

RISKS. 

Assumed  bj  empioyft,  see  "Mastw  and  Serrant," 
IS  2,  8,  5. 

RULE  TO  SHOW  CAUSE. 

In  proceedings  for  punishment  for  yiolatlon  of 
injunction,  see  ''Injunction,"  I  &. 

SALES. 

Effect  of  sale  of  vessel  on  maritime  lien,  see 

''Maritime  Liens,"  I  2. 
Of  intoxicating  liquors,  see  "Intoxicating  Liq- 

uora." 
Of  property  of  decedent's  estate,  see  "Bxecutors 

and  Administrators."  §  2. 
Of  realty,  see  "Vendor  and  Purchaser.** 
On  execution,  see  "Execution,"  {  1. 
Reclaiming  '  property    sold    to    bankrupt,    see 

"Bankruptcy,"  §  2. 

f    1.    Performanoo  of  ooiitraot. 

Where  a  contract  for  a  sale  of  coal  required 
it  to  be  delivered  on  board  cars  at  the  seller's 
mines,  the  seller  was  entitled  to  credit  as  a  ful- 
fillment of  the  contract  for  cars  so  loaded  and 
billed  to  the  purchaser,  although  the  railroad 
company  refused  to  forward  the  same  and 
appropriated  the  coal  to  its  own  use. — Luhrig 
Coal  Co.  V.  Jones  &  Adams  Co.  (C.  0.  A.)  617. 

A  provision  of  a  contract  for  the  sale  of  coal 
to  be  mined  and  delivered  continuously  during  a 
number  of  months  construed  with  respect  to  the 
rights  of  the  purchaser  in  case  the  seller  should 
be  unable  to  secure  sufficient  cars. — Luhrig  Coal 
Co.  V.  Jones  &  Adams  Co.  (C.  C.  A.)  617. 

I   2.    Warranties. 

An  express  warranty  of  one  of  the  qualities  of 
a  machine  excludes  implied  warranties  of  other 
qualities  of  a  similar  nature. — Reynolds  v.  Gen- 
eral Electric  CV>.  (C.  C.  A.)  551;  General  Elec- 
tric Co.  V.  Reynolds,  Id.;  Revenue  Tunnel 
Mines  Co.  v.  General  Electric  Co.,  Id. ;  General 
Electric  Co.  v.  Revenue  Tunnel  Mines  Co.,  Id. 

Where  a  purchaser  buys  of  a  dealer  a  definite 
machine  of  a  described  manufacture  which  is 


to  be  made  by  a  builder  who  Is  not  the  vendor, 
there  is  no  implied  warranty  by  the  dealer 
against  latent  defects,  or  that  the  machine  will 
be  suitable  for  the  purpose  for  which  such 
articles  are  commonly  used. — ^Reynolds  v.  Gen- 
eral Electric  Co.  (C.  0.  A.)  551;  General  Elec- 
tric Co.  V.  Reynolds,  Id.;  Revenue  Tunnel 
Mines  Co.  v.  General  Electric  Co..  Id.;  General 
Electric  Co.  t.  Revenue  Tunnel  Mines  Co.,  Id. 

A  contract  by  a  dealer  to  furnish  a  definite 
pump  of  known  manufacture,  having  a  certain 
capacity,  which  has  been  selected  by  the  pur- 
chaser and  is  to  be  built  by  the  manufacturer, 
held  not  a  warranty  of  the  sise,  design,  con- 
struction, materials,  efficiency,  and  endurance 
of  the  pump. — Reynolds  v.  General  Electric  Co. 
(C.  C.  A.)  551 ;  General  Electric  Co.  v.  Res^nolds. 
Id.;  Revenue  Tunnel  Mines  Co.  v.  General 
Electric  Co.;  General  Electric  Co.  v.  Revenue 
Tunnel  Mines  Co.,  Id. 

•Where  a  manufacturer  contracts  to  supply 
an  article  which  he  manufactures  to  be  applied 
to  a  particular  purpose,  known  to  him,  there 
is  an  implied  warranty  that  It  shall  be  reason- 
ably fit  for  the  desired  purpose,  and  the  seller 
is  liable  for  any  latent  defect  not  known  to 
the  purchaser  either  in  material  or  workman- 
ship.—The  Nimrod  (D.  O.)  215. 

•Receiving  and  placing  a  boiler  in  a  tug 
for  which  it  was  built  was  not  a  waiver  of 
the  manufacturer's  implied  warranty  of  fit- 
ness with  respect  to  defects  which  were  not 
obvious  or  only  discoverable  by  nae.— The  Nim- 
rod (D.  C.)  215. 

I   8.    Boatadiea  of  buyer. 

•The  measure  of  damages  recoverable  for 
breach  of  a  manufacturer's  implied  warranty 
of  the  fitness  of  a  boiler  built  for  a  tug.  held 
to  be  the  cost  of  making  it  fit  for  the  intended 
purpose,  and  the  amount  of  loss  resulting  from 
the  detention  of  the  tug  while  the  work  was 
being  done.'The  Nimr|d  (D.  C)  215. 

f   4.     Conditloaal  sales. 

A  contract  of  conditional  sale,  not  executed 
and  attested  as  required  by  Code  Ga.  1895,  If 
2776,  2777,  so  as  to  be  entitled  to  record,  hOd 
ineffective  to  reserve  title  as  against  creditors 
of  the  purchaser. — General  Fire  Bztincuiah^ 
Co.  V.  Lamar  (C.  C.  A.)  353. 

SALVAGE 

f  1.    Aatottiit  and  apportioiiment. 

•Where  scows  that  had  been  cut  adrift  In  a 
fog  were  found  and  taken  in  tow  by  a  tug,  the 
service  rendered  bj.  the  tug  was  of  the  lowest 
order  of  salvai^e,  for  which  $250  would  be  al- 
lowed.—Scows  Nob.  1  &  10  (D.  C.)  477. 

SEAMEN. 

Master  of  vessel,  see  "Shipping,**  S  2. 

A  seaman  held  entitled  to  recover  from  a  ves- 
sel the  cost  of  care  and  medical  attendance 
which    he    was    obliged    to   procure    after    his 


^  Point  annotated.    See  syllabus. 
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discharge  from  a  hospital  before  his  cure  was 
effected.— The  Henry  B.  Fiske  (D.  G.)  188. 

A  vessel  held  not  liable  for  an  injury  to  a 
seaman  resulting  from  the  breaking  of  an  ap- 
pliance which  was  constructed  in  the  usual 
manner,  and  was  apparently  in  good  condition. 
—The  Henry  B.  Fiske  (D.  O.)  188. 

A  vessel  is  liable  for  an  injury  to  a  seaman 
resulting  from  the  breaking  of  a  fitting  or  ap- 
pliance only  when  those  who  represented  her 
failed  to  exercise  reasonable  care  to  make  the 
fitting  or  appliance  safe,  and  where  the  break- 
ing was  due  to  a  defect  which  might,  with 
reasonable  care,  have  be^n  discovered  and 
remedied.— The  Henry  B.  Fiske  (D.  0.)  188. 

SEARCHES  AND  SEIZURES. 

Wrongful  seizure  under  internal  revenue  laws, 
see    Internal  Revenue." 

SEPARABLE  CONTROVERSY. 

Removal   from   state   court,   see  "Removal   of 
Causes,"  i  2. 

SHERIFFS  AND  CONSTABLES. 

SheriflCs  deed,  see  "Execution,"  S  !• 

SHIPPING. 

See     -Admiralty";      "Collision";      "Maritime 

Diens";    "Salvage";    "Seamen";    "Towage"; 

"Wharves." 
Fellow  servants,  of  vessel  owner,  see  "Master 

and  Servant,"  $  2. 
Parties   to  action  for  breach  of  warranty  of 

boiler  for  vessel,  see  "Parties,"  S  1. 

i   1.    Charters. 

^A  ship  is  responsible  for  the  proper  stowage 
of  her  cargo,  although  the  charter  party  gives 
the  charterer  the  option  of  appointing  the 
stevedores,  to  be  paid  bv  the  owners,  where  it 
also  provides  that  they  shall  be  under  the  direc- 
tion of  the  master  and  the  owners  responsible 
for  all  risks  of  loading  and  stowage.—Oorsar 
V.  J.  D.  Spreckels  &  Bros.  Co.  (C.  C.  A.)  260; 
J.  D.  Spreckels  &  Bros.  Co.  v.  Corsar,  Id. 

Lessees  of  a  houseboat  who  undertook  to  de- 
liver her  to  the  owner  at  another  port  than 
th:it  named  in  the  lease,  although  without  con- 
sideration, are  liable  for  an  injury  result- 
ing frdtn  failure  to  exercise  the  care  and  skill 
in  towing  which  was  reasonably  required  un- 
der existing  conditions. — Cotton  v.  Almy  (C.  C. 
A.)  358. 

The  rule  applied  in  marine  insurance,  that 
the  injury  of  a  vessel  to  such  extent  that  the 
cost  of  repair  would  exceed  half  her  value 
couHtitutes  a  total  loss,  is  not  applicable  to 
the  case  of  the  injury  of  a  vessel  while  in  pos- 
session of  a  lessee  so  as  to  entitle  the  owner 
to  recover  her  full  value  as  stipulated  in  the 
lease  in  the  event  of  total  loss,  nt  least  where 


there  was  no  abandonment  to  the  lessee. — Cot- 
ton V.  Almy  (C.  C.  A.)  358. 

It  is  incumbent  on  a  consignee  required  to 
discharge  a  vessel  to  designate  a  suitaole  place 
for  her  to  lie,  and  to  know  as  far  as  can  be 
reasonably  ascertained  that  the  place  where 
she  lies  is  reasonably  safe;  and  this  obligation 
extends  to  all  the  dangers  to  which  she  is  ex- 
posed.—Look  V.  Portsmouth,  K.  &  Y.  St  By. 
(D.  C.)  182. 

A  consignee  required  to  discharge  a  vessel 
held  liable  for  her  injury  by  being  set  on  fire 
at  the  dock  by  an  electric  feed  wire  with  which 
she  came  in  contact  where  she  was  placed  by 
its  agent  in  charge  of  the  work.— Look  v.  Ports- 
mouth, K.  &  Y.  SL  Ry.  (D.  C.)  182. 

ft   2.    Master. 

The  owners  of  a  schooner  held  liable  for  the 
wages  of  a  master  employed  by  them  after  the 
attempted  abandonment  of  the  vessel  to  her 
insurers,  which  was  refused;  the  master  not 
having  been  notified  of  the  abaodonment. — 
Frenz  v.  Hume  (D.  C.)  481. 

The  attempted  abandonment  of  a  vessel  to 
the  insurers  after  her  stranding,  which  they  re- 
fused to  accept,  whether  sufficient  in  law  to 
vest  the  ownership  in  them  or  not,  could  not 
operate  to  render  them  liable  for  the  subse- 
quent wages  of  the  master,  whom  they  did 
not  employ. — Frens  ▼.  Hume  (D.  C.)  481. 

I   3.    Carriase  of  ^ooda. 

A  contract  between  the  consignee  of  a  ship- 
ment of  lime  and  the  carrier  construed,  and 
held  to  bind  the  consignee  to  the  payment  of  a 
bonus  on  the  shipment  in  addition  to  the  freight 
which  was  paid  oy  the  consignor.— Henry  Cow- 
ell  Lime  ft  Cement  Co.  v.  Globe  Nav.  Co.  CO.  C. 
A.)  12. 

^If  the  jettison  of  cargo  or  damage  thereto 
is  rendered  necessary  by  or  due  to  any  fault  or 
breach  of  contract  on  the  part  of  the  owner  or 
master  of  the  vessel,  the  loss  must  be  attribut- 
ed to  that  cause  rather  than  to  the  sea  peril, 
although  that  may  enter  into  the  case.— Cor- 
sar V.  J.  D.  Spreckels  &  Bros.  Cp.  (O.  C.  A.) 
260;  J.  D.  Spreckels  St  Bros.  Co.  v.  Corsar,  Id. 

^The  requirement  of  seaworthiness  at  the 
beginning  of  a  voyage  includes  not  only  sea- 
worthiness in  hull  and  equipment,  but  also  in 
the  stowage  of  the  cargo. — Corsar  v.  J.  D. 
Spreckels  &  Bros.  Co.  (C.  O.  A.)  260;  J.  D. 
Spreckels  &  Bros.  Co.  v.  Corsar,  Id. 

Evidence  considered,  and  held  to  sustain  a 
claim  that  a  cargo  of  cement  to  be  carried 
from  Antwerp  to  San  FVancisco  by  way  of 
Cape  Horn  was  improperly  stowed,  which  ren- 
dered the  ship  unseaworthy  for  the  voyage  and 
liable  for  loss  and  damage  to  cargo,  a  part  of 
which  was  jettisoned  and  the  remainder  dam- 
aged by  water.— Corsar  v.  J.  D.  Spreckels  & 
Bros.  Co.  (C.  O.  A.)  260;  J.  D.  Spreckels  & 
Bros.  Co.  V.  Corsar,  Id. 

The  decision  of  a  master  to  change  the  route 
of  his  voyage,  owing  to  stormy  weather,  and 
also  not  to  put  in  for  repairs  on  account  of  in- 
juries  received   by   the  opening   of   the  deck 
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seams  so  as  to  endanger  the  cargo  from  water, 
were  both  with  respect  to  matters  pertaining 
to  the  navigation  and  management  of  the  ves- 
sel within  the  meaning  of  Barter  Act  Feb. 
13,  1893,  c.  105,  I  3,  27  Stat  445  [U.  S.  Comp. 
St  1901.  p.  2946],  and  not  to  the  care  or  de- 
livery of  the  cargo,  and  the  ship  is  exempted 
thereby  from  liability  for  snbseqnent  damage 
to  the  cargo  by  reason  of  the  open  seams,  if 
seaworthy  at  the  beginning  of  the  voyage. — 
Corsar  v.  J.  D.  Spreckels  &  Bros.  Go.  (C.  C. 
A.)  260;  J.  D.  Spreckels  &  Bros.  Go.  v.  Gorsar. 
Id. 

*The  general  rule,  in  the  absence  of  a  clear 
agreement  as  to  when  a  vessel  for  hire  shall 
proceed  from  her  port  of  loading,  is  that  she 
IS  to  deliver  the  goods  carried  or  folfill  her  en- 
gagement within  a  reasonable  time. — The  Gor- 
don Gampbell  (D.  G.)  435. 

Injury  to  a  cargo  of  oats,  shipped  from 
Ghicago  to  Buffalo,  from  becoming  wet  and  heat- 
ed, held  to  have  been  due  to  the  unsea worthy 
condition  of  the  vessel  for  the  carriage  of  such 
cargo  when  the  voyage  was  begun. — ^The  Gor- 
don Gampbell  (D.  O.)  435. 

$  4.   Limitation  of  oiwnor's  liability. 

♦Where  a  petition  was  for  limitation  of  lia- 
bility as  owner  of  a  vessel  sunk  in  collision, 
but  It  was  found  on  the  hearing  that  petitioner 
was  also  owner  of  the  other  vessel  concerned, 
and  that  both  were  in  fault,  it  was  a  condi- 
tion precedent  to  the  granting  of  the  relief 
sought,  that  both  vessels  and  their  pending 
freight  should  be  surrendered. — The  San  Rafael 
(G.  C.  A.)  270 ;  The  Sausalito,  Id. ;  In  re  North 
Pac.  Coast  R.  Go.,  Id. ;  North  Pac.  Goast  R.  Go. 
V.  Hall,  Id. ;  North  Shore  R.  Go.  v.  McGue,  Id. 

SMUGGLING. 

See  "Gustoms  Duties,"  $  4. 


SPECIFIC  PERFORMANCE. 


f  1. 


Natnre  and  grounds  of  remedy  in 
seneraL 

A  contract  by  a  lessee  railroad  company  to 
run  its  trains  over  the  tracks  and  use  terminal 
facilities  of  the  lessor  during  the  term  of  a 
lease  for  999  years,  and  to  pay  rental  on  a 
wheelage  basis,  if  clearly  established  and  valid, 
is  specifically  enforceable  in  equity. — Grand 
Trunk  W.  Ry.  Go.  v.  Ghicago  &  B.  L  E.  Go. 
(G.  G.  A.)   785. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors.** 

STARE  DECISIS. 

See  "Courta,"  (  1. 

STATEMENT. 

By    witness    inconsistent    with    testimony,   see 

"Witnesses,"  §  2. 
Of  plaiutiflfs  claim,  see  "Pleading,"  fi  1. 


STATES. 

See  "United  States.** 
Gourts,  see  "Gourts.** 
Jurisdiction  of  state  court  over  maritime  liai, 

see  "Maritime  Liens,*'  |§  1,  3. 
Public  lands,  see  "Public  Lands,**  f  1« 

STATUTES. 

Adoption  by  United  States  courts  of  state  laws 
as  rules  of  decision,  see  "Gourts,**  $  6. 

ProvlsUma  relating  to  parUcuJar  wuJbjeett, 

See  "Carriers,"  §  1;  "Courts,'*  H  1,  8;  '*Cus- 
toms  Duties"  ;  "Eminent  Domain,*'  f  1 ;  "Exe- 
cution." §  1 ;  "Executors  and  Administrators," 
f  1 ;  "Interest,"  §  2;  "Indians":  "Jury,"  S  1; 
"Maritime  Liens,"  §  1 ;  "Master  and  Servant,** 
8§  3,  5 ;  "Mechanics'  Liens" ;  ••Railroads,"  f  | 
1,  3;   "Shipninij,"   §  H 

Interstate  commerce,  see  "Garriers,**  $  1, 
Practice  in  equity,  see  "EJquity,"  $  3. 
Revenue  laws,  see  '•Internal  Revenue." 

STATUTES  CONSTRUED. 

UNITED    STATES. 

GONSTITUTION. 


Art  1,  i  8. 


4<^ 


STATUTES  AT  LARGE. 


1875.  March  3,  ch.  137.  J  8,  18  SUt.  472 
[U.  S.  Gomp.  St  1901,  p.  5131 GOS 

1886,  Aug.  2,  ch.  840,  $  17,  24  SUt  212 
[U.  S.  Comp.  St  1901,  p.  22341 475 

1887.  Feb.  4,  ch.  104,  Sfi  1,  3,  24  Stat  379, 
380  [U.  S.  Gomp.  St  1901,  pp.  3154. 
31551     1003 

1887,  March  3,  ch.  373.  J  1,  24  Stat  552. .  578 


1888,  Aug.  13,  ch.  866,  S  1,  25  Stat  433 

[U.  S.  Gomp.  St  1901,  p.  5081 

1890,  June  10,  ch.  407,  »  4,  7,  26  Stat  131, 


.  134  [U.  S.  Gomp.  St  1901,  pp.  1888, 
18921     473 

1890,  June  10,  ch.  407,  S§  9,  13,  26  Stat 
135,  136  [U.  S.  Gomp.  St  1901,  pp.  1895, 
1922     1932] 803 

1890,  6ct  1,  ch!  1244,  J  i)  ScheduleL,*  par. 
413,  26  Stat  598 4fM 

1891,  March  3,  ch.  551,  §S  8,  10,  26  SUt 
1085,  1086  [U.  S.  Gomp.  St  1901,  pp. 
1298.    12991 9 

1893,  Feb.  13,  ch.  105,  27  Stat  445  [U.  S. 
Comp.  St  1901,  p.  2946] 260 

1893,  March  2,  ch.  196,  27  Stat  531  [U.  S. 
Comp.  St  1901,  p.  3174] 67 

1897,  Jan.  30,  ch.  109,  29  Stat  506 5 

1897,  July  24,  ch.  11.  §  1,  Schedule  B.  par. 
100,  30  Stat  157  [U.  S.  Gomp.  St  1901, 
J).    1633] 492 

1897,  July  24,  ch.  11,  S  1,  Schedule  G,  par. 
179,  30  Stat  166  [U.  S.  Gomp.  St  1901, 
p.   1644] 379 
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1897,  July  24,  ch.  11,J  1,  Schedule  H,  par. 
290,  30  Stat.  174  [U.  S.  Comp.  St  1901, 
p.    1654] 409 

181)7,  July  24,  ch.  11,  $  1,  Schedule  H,  par. 
299,  30  Stat.  174  [U.  S.  Comp.  St.  1901, 
p.   16o5]    1023 

1897,  July  24,  ch.  11,  $  1,  Schedule  J,  par. 
339,  30  Stat.  181  [U.  S.  Comp.  St.  1901, 
p.   1062]    439 

1897,  July  24,  ch.  11,  fi  1,  Schedule  K,  pare. 
35i,  358,  360,  30  Stat.  182,  183  [U.  S. 
Comp.  St  1901,  pp.  1664,  1605,  1000]...  493 

1897,  July  24,  ch.  11, J  1,  Schedule  K.  par. 
370,  30  Stat  184  [U.  S.  Comp.  St  1901, 
p.    1007] 480 

1897,  July  24,  ch.  11,  §  1,  Schedule  N,  par. 
408.  30  Stat  189  [U.  S.  Comp.  St  1901,     ^ 
p.  107.3].- 380,  381 

1897,  July  24,  ch.  11,  J  1,  Schedule  N,  par. 
418,  30  Stat  191  [U.  S.  Comp.  St  1901, 
p.   1074]    383 

1897,  July  24,  ch.  11,  §  1,  Schedule  N,  par. 
427,  30  Stat.  191  [U.  S.  Comp.  St  1901, 
p.   1079]    490 

1897.  July  24,  ch.  11,  §  1,  Schedule  N,  par. 

431,  30  Stat  191  [U.  S.  Comp.  St  1901.     ^ 
p.    1075] 487 

1897,  July  24,  ch.  11.  $  1,  Schedule  N,  par. 

432,  30  Stat  191  [U.  S.  Comp.  St  1901,  ^^^ 
p.    1075] 480 

1897,  July  24.  ch.  11,  J  1,  Schedule  N,  par. 
456.  30  Stat.  193  [U.  S.  Comp.  St  1901,  ^^^ 
jj.  1078] 381,  480 

1897,  July  24,  ch.  11,  §  1,  Schedule  N,  par. 
483,  30  Stat  194  [U.  S.  Comp.  St  1901, 
p.   1079]    664 

1897,  July  24,  ch.  11,  §  2,  Free  List,  par. 
49^,  30  Stat  190  [U.  S.  Comp.  St.  1901, 
p.   1081]    383 

181)7.  July  24,  ch.  11,  $  2,  Free  List,  par. 
610,  30  Stat  199  [U.  S.  Comp.  St  1901,   ^^ 
p.   1085]    488 

1897,  July  24,  ch.  11,  $  2,  Free  List,  par. 
049,  30  Stat  194  [U.  S.  Comp.  St  1901,  _^ 
p.    1087] 491 

1897.  July  24,  ch.  11,  ft  2,  Free  List  par. 

004,  30  Stat  201  [U.  S.  Comp.  St  1901,  ^^^ 
p.    1088] 493 

1897.  July  24,  ch.  11,  §  2,  Free  List  par. 
703,  30  Stat  203  [U.  S.  Comp.  St  1901, 
p.    1090] 471 

1&)7,  July  24,  ch.  11,  8  0,  30  Stat  205  [U. 

5.  Comp.  St  1901,  p.  1093] 1023 

1897,  July  24,  ch.  11,  §  32,  30^  Stat  211 

[U.  S.  Comp.  St  1901,  p.  1924] .869 

1808,  June  13.  ch.  448.  §  1,  Schedule  B,  S 
27,  30  Stat  464  [U.  S.  Comp.  St  1901,  p. 

2306]   108 

181)8,  June  13,  ch.  448,  $$  29,  30,  Schedule 
B,  30  Stat.  404,  465.  Amended  by  Act 
1901,  March  2,  ch.  806,  31  Stat  940.  §§ 
10,  11  [U.  S.  Comp.  St  1901,  pp.  2307, 
2308]     423 

1898,  July  1,  ch.  541,  30  Stat  544  [U.  S. 
Comp.  fet  1901,  p.  3418] 318 

1808,  July  1,  ch.  541,  {2  (1),  30  Stat  545 
\V.  S.  Comp.  St  1901,  p.  3420] 444 

1808,  July  1,  ch.  541,  §  4b.  30  Stat.  547 
LU.  S.  Comp.  St  1901,  p.  3423] 309 


1898,  July  1,  ch.  541,  8  14b  (3),  80  Stat 
550  [U.  S.  Comp.  St.  1901,  p.  3427]. 
Amended  by  Act  1903,  Feb.  5,  ch.  487, 
82  Stat  797  [U.  S.  Comp.  St  Supp.  1905, 
p.    084] 463 

1898,  July  1,  ch.  541,  $  17a,  30  Stat  550 
rU.  S.  Comp.  St  1901,  p.  3428] 626 

1&8,  July  1,  ch.  541,  §  25a,  30  Stat  553 
[U.  S.  Comp.  St  1901,  p.  3432] 369 

1901,  Feb.  18,  ch.  379,  8  4,  31  Stat  794. . .  570 

1901,  March  2,  ch.  806.  31  Stat  946,  §  10 
[U.  S.  Comp.  St  1901,  pp.  2307,  2308]. .  423 

1903,  Feb.  5,  ch.  487,  32  Stat  797  [U.  S. 
Comp.  St  Supp.  1905,  p.  684] 463 

1903.  Feb.  19,  ch.  708.  8  3^  32  Stat.  848  [U. 
S.  Comp.  St.  Supp.  1905.  p.  600] 1003 

1905.  March  2,  ch.  1305,  pt  1,  33  Stat  824  169 

REVISED  STATUTES. 

f  720  rU.  S.  Comp.  St  1901,  p.  581] 898 

8  725rU.  S.  Comp.  1901,p.  583] *,....  679 

f  921  [U.  S.  Comp.  St  1901,  p.  685] 599 

88  948,  954  [U.  S.  Comp.  St  1901,  pp.  695, 

696]     : 179 

f  970  [U.  S.  Comp.  St  1901,  pp.  702,  708]  631 

I  973  [U.  S.  Comp.  St  1901,  p.  703] 73 

f  989  [U.  S.  Comp.  St  1901,  pp.  702,  708]  631 
8  1024  [U.  S.  Comp.  St  1901,  p.  720].  .225.  303 
8  2139.    Amended  by  Act  1897.  Jan.  30,  ch. 

109,  29  Stat  506 5 

f  29.50  rU.  S.  Comp.  St  1901,  p.  1940]. ...  809 
8  3169  [U.  S.  Comp.  St  1901,  p.  2059]....  303 

8  3244  [U.  S.  Comp.  St  1901.  p.  2098] 28 

8  4922  [U.  S.  Comp.  St  1901,  p.  33961. ...  73 
8  5208   [U.   S.  Comp.  St   1901,  pp.  3497, 

3676]    225 

f  5209  [U.  S.  Comp.  St  1901,  p.  3497]. ...  41 
8  5440  [U.  S.  Comp.  St  1901,  pp.  3497. 

3676]    225,  666 

COMPILED  STATUTES  1901. 

Page  508  578 

Page  513  698 

Page  581  808 

Page  583  679 

Page  685  599 

Pages  095,  090 179 

Page  702  031 

Page  703  73 

Page  708  631 

Page  720  225,  303 

Pages  1298,  1299  9 

Page  1633  492 

Page  1644  379 

Page  1654  409 

Page  1655  1023 

Page  1662   439 

Pages  1664,  1665,  1666 493 

Page  1667   486 

Page  1673    380,  381 

Page  1674   383 

Page  1675    486,  487 

Page  1678 381.  486 

Page  1679    490,  664 

Page  1681   383 

Page  1085  488 

Page  1087    401 

Page  1088   493 

Page  1090    471 
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Page  1698    1023 

Pages  1888,   1892    473 

Pages  1895, 1922,  1924, 1932, 1940 869 

Pflge  2059  303 

Page  2098  28 

Page  2234    475 

Page  2306   198 

Pages  2307.  2308 423 

Page  2946  260 

Pages  3154.  3155 lOaS 

Page  3174  67 

Page  3396  73 

Page  3418  318 

Page  3420  444 

Page  3423  369 

Page  3427  463 

Page  3428  626 

Page  3432  369 

Page  3497  41,  225 

Page  3676  225.  666 

COMPILED    STATUTES    (SUPP.)    1905. 

Page  600   1003 

Page  684  463 

AULSKA. 

CARTER'S  ANNOTATED  CODES. 

Page  179   956 

J  372    59 

CODE  OF  CIVIL  PROCEDURE. 

§  171    956 

§372    59 

ABKANSAS. 

MANSFIELD'S    DIGEST. 
§8  4402-4421    82 

COLORADO. 

MILLS'    ANNOTATED    STATUTES. 

§  1726    898 

§2252    69 

MILLS*    ANNOTATED    STATUTES    (REV. 

SUPP.) 
§  1716    898 

LA.WS. 

1893,  p.  129.  ch.  77 247 

1897,  p.  258,  ch.  69  247 

GEORGIA. 

CODE    1895. 

§  2776   352,  802 

I  2777   853 

IOWA. 

CODE    1897. 

§  2071    913 

§  3764    206 


RiSJITUCXT. 

CONSTITUTION. 
§8  202.211   50 

STATUTES    1903. 
§§763,765^841 50 

LOUISIAlfA. 

REVISED  CIVIL  CODE. 
Arts.  1980,  2298,  2769 825 

MICHIGAH. 

COMPILED   LAWa     ■ 
1897,  cb.  298   945 

MINNESOTA. 

GENERAL   STATUTES    1894. 
§§  2693,  2695  23 

BCtSSOURI. 

REVISED  STATUTES  1899. 
§8012    54 

NEBRASKA. 

COMPILED  STATUTES  1901. 
§8  2677,  2678.  3380 850 

NEW  YORK. 

LAWS. 
1897,  p.  814.  dL  878,  §  879 1001 

OHIO. 

BATES'  ANNOTATED  STATUTEa 
§§  4364r^9c  4364-89   61 

LAWS. 
1893,  p.  842  910 

SOUTH  DAKOTA. 

CIVIL  CODE. 
88  488,    605    577 

TENNESSEE. 

SHANNON'S  OODBl 
H  4788,  4785  821 

WYOMING. 

REVISED   STATUTES. 
1899,  I  2812 862 
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STOCKHOLDERS. 

Of  corporadom,  see  "Corporatloiis,"  I  1. 

STREET  (RAILROADS. 

Parties  entitled  to  allege  error  in  action  against 
street  car  company,  see  "Appeal  and  Error, 
§5. 

4    1.    Beflrnlatloa  and  operation. 

♦The  right  of  a  street  railroad  at  a  public 
crossing  is  superior  in  the  sense  that  it  is  pref- 
erential as  to  the  right  of  way  .-"-Denver  City 
Tramway  Co.  y,  Norton  (C.  0.  A.)  599;  Same 
V.  French.  Id. 

♦Facts  reviewed,  and  held  that  the  question 
as  to  whether  a  motorman  was  guilty  of  negli- 
gence in  approaching  a  street  crossing  was  for 
the  jury. — Denver  City  Tramway  Co.  y.  Norton 
(C.  O.  A.)  599;  Same  v.  French,  Id. 

Where  an  ordinance  requires  the  motorman 
near  a  street  crossing  to  sound  a  gong,  and  a 
gong  was  not  so  sounded,  but  the  driver  of  the 
approaching  coach  saw  the  car  more  than  60  feet 
from  the  crossing,  the  court  erred  in  directing 

Particular  attention  to  the  failure  to  signal. — 
>enver  City  Tramway  Co.  v.  Norton  (C.  C.  A.) 
599;  Same  v.  French,  Id. 

♦Under  the  law  of  Pennsylvania,  a  person 
driving  upon  the  track  of  an  electric  street  rail- 
road without  looking  and  listening  immediately 
before  is  guilty  of  negligence  per  se,  and  can- 
not recover  for  an  injury  resulting  from  being 
struck  by  a  passing  car. — Berger  v.  Philadelphia 
Rapid  Transit  Co.   (C.  0.)   1020. 


SUMMONS. 


See  "Process.** 


SUPPLEMENTAL  PLEADING. 

«ee  "Equity,"  §  2. 

SURRENDER. 

Of    written    instrument    for   cancellatioDt    8ee 
"Cancellation  of  Instruments." 

SURVIVAL 

-Of  cause  of  action,  see  "Abatement  and  Re- 
vival," I  2. 

SURVIVORSHIP. 

Evidence,  see  "Death,"  §  1. 

TARIFF. 

^ee  "Customs  Duties." 


TAXATION. 

See  "Oustomi  Duties" ;  "Internal  Revenue.** 
Jurisdiction  of  federal  court  to  restrain  collec- 
tion of,  see  "Courts,"  §  2. 
Rights  and  liabilities  of  parties  to  contract  for 
sale  of  realty,  see  "Vendor  and  Purchaser,"  §  3. 

I  !•  Oolleetion  and  enforoement 
asainst  persons  or  personal  prop- 
erty. 

A  federal  court  of  equity  is  without  power 
to  enjoin  the  collection  of  a  tax  levied  under 
the  authority  of  a  state  on  the  ground  of  its 
illegality  alone,  although  such  power  is  con- 
ferred by  statute  on  the  courts  of  the  state. — 
Illinois  Life  Ins.  Co.  v.  Newman  (C.  C.)  449. 

TELEGRAPHS  AND  TELEPHONES. 

I    1.    Resnlation  and  operation. 

Where  a  telegraph  company  sent  a  telegram 
from  an  unauthorized  person,  whereby  the  re- 
ceiver lost  a  lien  on  cattle,  the  loss  Jield  not 
an  unnatural  effect  of  the  delivery  of  the  tele- 
gram.— Bank  of  Havelock  v.  Western  Union 
Telegraph  Co.  (Q  C.  A.)  522. 

It  is  no  defense  to  an  action  by  a  mortgagee 
against  a  telegraph  company  for  causing  the 
loss  of  his  lien  on  some  of  the  mortgaged 
property  by  the  sending  of  a  false  telegram  that 
it  still  covers  an  amount  sufficient  to  secure  the 
mortgage  debt — Bank  of  Havelock  v.  Western 
Union  Telegraph  Co.  (C.  C.  A.)  522. 

Where  an  unauthorized  telegram  was  sent 
to  a  mortgagee  stating  that  a  bank  would  pay 
B.'s  draft  for  a  certain  sum,  a  draft  by  B.  was 
not  essential  to  the  maintenance  of  an  action  by 
the  receiver  of  the  telegram  for  the  false  repre- 
sentation and  resulting  damage. — Bank  of  Have- 
lock V.  Western  Union  Telegraph  Co.  (C.  C.  A.) 
522. 

In  an  action  by  mortgagees  against  a  telegraph 
company  for  loss  of  lien  on  cattle  held  the 
telegram  was  not  so  indefinite  that  reliance 
might  not  be  lawfully  based  thereon. — Bank  of 
Havelock  v.  Western  Union  Telegraph  Co. 
(C.  C.  A.)  522. 

Where  a  message  is  presented  for  transmission 
by  a  telegraph  company,  and  circumstances  come 
to  the  notice  of  the  company  tending  to  arouse  sus- 
picion as  to  the  authority  to  send  it,  the  ex- 
ercise of  reasonable  care  only  requires  the  party 
receiving  the  notice  to  investigate  as  to  the 
authority  of  the  sender,  or  to  communicate  the 
circumstances  to  the  addressee  at  or  before  de- 
livery.— ^Bank  of  Havelock  v.  Western  Union 
Telegraph  Co.  (C.  a  A.)  522. 

The  receipt  and  transmission  of  a  message, 
that  a  bank,  in  whose  name  it  is  telephoned, 
will  honor  the  checks  or  drafts  of  a  beneficiary, 
by  an  operator  knowing  the  message  is.  tele- 
phoned to  him  either  by  the  beneficiary  or  the 
cashier  of  the  bank,  constitute  evidence  for  the 
jury  on  the  question  whether  the  operator 
exercised  reasonable  care  to  receive  and  transmit 
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geDuine  and  authorized  messages  only. — West- 
ern Union  Telegraph  Co.  ▼.  Totten  (0.  O.  A.) 
533. 

In  the  absence  of  notice  which  would  arouae 
suspicion  in  a  person  of  ordinary  prudence  as 
to  the  authority  of  a  party  presenting  a  message 
for  transmission,  the  exercise  by  a  telegraph 
company  of  reasonable  care  to  receive  and 
transmit  telephone  messages  only  does  not  re- 
quire them  to  ascertain  the  identity  or  au- 
thority to  send  it  of  the  person  tendering  the 
me<;sage. — Western  Union  Telegraph  Co.  ▼. 
Totten  (C.  C.  A.)  533. 

*A  telegraph  company  owes  no  duty  to  the 
undisclosed  principal  of  the  addressee  of  a 
telegram  to  receive  and  transmit  authorized 
messnges  only. — Western  Union  Telegraph  Co. 
V.  Schriver  (C.  C.  A.)  638. 

*A  telegraph  company  owes  ordinary  care  to 
transmit  genuine  messages  correctly  to  senders, 
to  addressees,  and  to  those  who  appear  to  be 
beneficiaries  in  the  telegrams. — Western  Union 
Telegraph  Co.  ▼.  Schriver  (C.  C.  A.)  63a 

*Action  for  damages  against  a  telegraph  com- 
pany for  sending  unauthorized  message  is  an 
action  of  tort,  and  not  an  action  on  contract. — 
Western  Union  Telegraph  Co.  T.  Schriver  (C. 
C.  A.)  538. 

TERMS. 

Of  leases,  gee  "Landlord  and  Tenant,"  |  h 

TIME. 

For  dismissal  of  action,  see  "Dismissal  and 
Nonsuit,"  ft  1. 

For  payment  of  intereat,  see  "Interest,"  |  2. 

For  performance  of  contract  of  shipment  by 
vessel,  see  ^'Shipping,"  |  3. 

For  removal  of  cause  to  federal  court,  see  "Re- 
moval of  Causes,"  §  4. 

TITLE. 

Color  of  title,  see  "Adverse  Possession.* 
Itemoval  of  cloud,  see  "Quieting  Title." 
To  particular  species  of  property,  see  "Mines 
and  Minerals/^ft  2;  "Patents,"  §  4. 

TORTS. 

Causing  death,  see  "Death,"  |  2. 

By  particular  classes  qf  parHes, 
Employes,  see  **Master  and  Servant,"  §  d. 
Particular  torts. 

See    "Malicious    Prosecution";     "Negligence"; 

"Nuisance." 
Maritime  torts,  see  "Collision." 


TOWAGE. 

As  salvage  service,  see  "Salvage,"  |  L 
Collisions  with  tugs  and  yessels  in  tow,  see  "CoU 

lision,"  IS  2,  3. 
Liabilities  of  lessees  of  vessel  for  injuries  from 

negligent  towage,  see  "Shipping,"  ft  1. 

Evidence  held  to  establish  negligence  in 
attempting  to  tow  a  boat  at  the  time  and  nnder 
the  conditions  shown,  and  in  the  manner  of 
mnking  up  the  tow. — Cotton  y.  Almy  (C.  C.  A.) 
358. 

*A  tug  is  liable  for  loss  or  damage  to  tow 
only  in  case  of  negligent  management  of  the 
tug  or  in  handling  the  tow. — The  Samuel  E. 
Bouker  (D.  C.)  480. 

^Evidence  in  an  action  against  a  taf  for 
injuries  to  a  tow  held  not  to  show  negligence 
on  the  part  of  the  tug. — ^The  Samuel  B.  Bouker. 
(D.  a)  48a 

TOWNS. 

See  "Municipal  Corporations.** 

TRADE-MARKS  AND  TRADE-NAMES. 

I    1.    Title,  ooBTeyanees,  and  eontraots. 

The  right  to  use  the  name  "featherbone"  for 
an  article  so  designated  generically  in  the 
original  patent  therefor  held  to  have  become 
public  on  the  expiration  of  the  patent,  so  that 
it  could  not  be  monopolized  by  the  patentee  as 
a  trade-mark  for  his  own  product — Warren 
Featherbone  Co.  v.  American  Featherbone  Co. 
(C.  C.  A.)  513. 


§2. 


aent   and  unfair   eompeti- 


Infrlnc«B 
tion. 

A  preliminary  injunction  against  the  use  by 
defendant  of  the  name  "Chartreuse"  and  the 
name  and  labels  of  the  Carthusian  monks  on 
liqueur,  made  by  the  receiver  appointed  by  a 
French  court  for  their  property,  held  too  broad 
in  its  terms  under  the  showing  made. — ^Baglln 
▼.  Cusenier  Co.  (C.  a  A.)  497. 

Evidence  held  not  to  establish  unfair  com- 
petition in  trade. — Warren  Featherbone  Co.  ▼. 
American  Featherbone  Co.  (C.  C.  A.)  513. 

Statements  made  on  the  labels  and  wrappers 
of  a  preparation  as  to  its  medicinal  value  held 
not  so  clearly  fraudulent  as  statements  of  fact 
as  to  warrant  a  conrt  in  denying  a  prelimi- 
nary injunction  against  an  imitator.— Moxie 
Nerve  Food  Co.  ▼.  Holland  (0.  C.)  202. 

*A  manufacturer  will  be  enjoined  from  so 
dressing  his  goods  for  the  market  that  they 
are  likely  to  be  mistaken  by  purchasers  for 
the  goods  of  a  competitor  earlier  in  the  business. 
—Bates  Mfg.  Co.  ▼.  Bates  Mach.  Co.  (C.  C.) 
213. 

*The  fact  alone  that  a  person's  name  is 
used  in  that  of  a  corporation  which  he  assists 
in  organizing  does  not  preclude  its  use  as  a 
part  of  that  of  another  corporation  in  which 
he  afterwards  becomes  interested,  although  it 
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to  cDsmft  Id  a  competlnf  Ibosinesi. 
Go.  ▼.  BatM  Biacb.  Go.   (a  0.) 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Appeal 
and  Brror/'  1 1;  "Criminal  Law,'*  I  4. 


TRESPASS. 


••Courts,*' 


Conflictinf  Jurisdiction  of  courts,  see 
Restraininf  action  for,  see  "Injunction,'*  §  L 

TRIAL. 

See  "New  Trial";   "Witnesses.** 

Prooeedings  incidoni  to  iriaU. 
Ehitry  of  judgment  after  trial  of   issues,  see 
"Judgment."  §  1. 

Right  to  trial  by  jury,  see  "Jury,"  |  1;   "Street 
Railroads,"  %  1. 

Trial  of  aotiMM  by  or  against  particutar  elaases 

of  parties. 
See  "Master  and  Servant,"  §§  5,  6;  "Street 
Railroads,"  §  1. 

Trial  ofDorticuUir  eMl  actions  or  proceedinoB. 

For  personal  injuries,  see  "Master  and  Servant," 

§§  5,  6;   "Street  Railroads,"  §  1. 
On  insurance  policy,  see  "Insurance,"  |  5. 
Suits  in  equity,  see  "Equity,"  §  3. 

Trial  of  criminal  pro$eoution$. 
See  "Criminal  Law,"  §  2. 

id    prellmiiiary 


I    1. 


Notiee    of    trial 
proeeedlnss. 

*Where  separate  actions  are  brought  by 
separate  plaintiffs  against  the  same  defendants, 
in  the  same  court,,  for  injuries  sustained  in  the 
same  accident,  depending  on  the  same  evidence, 
with  the  only  difference  in  the  extent  of  the 
injuries,  the  causes  are  properly  consolidated 
for  trial  under  Rev.  St  U.  S.  §  921  [U.  S. 
Comp.  St.  1901,  p.  685].— Denver  City  Tram- 
way Co.  V.  Norton  (C.  0.  A.)  599;  Same  v. 
French,  Id. 

I  2.     Oovrse  and  eondaet  of  trial  in  s^a* 
eraL 

It  was  not  improper  tor  a  trial  judge  to 
suggest  to  a  plaintiff  tbe  adding  of  another 
count  to  his  declaration  setting  forth  with  more 
clearness  and  detail  matters  covered  by  a 
general  averment,  the  effect  of  which  would  be 
merely  to  divide  his  causes  of  action  and  pre- 
sent them  in  separate  counts. — J,  W.  Bisnop 
Co.  V.  Shelhorse  (C.  C.  A.)  643. 

S   3.     Takins  case  or  question  froB&  Jnry. 

The  action  of  the  trial  court,  in  an  action 
for  a  personal  injury,  in  directing  a  verdict 
for  defendant  on  the  ground  that  the  evidence 
of  plaintiff  did  not  sustain   the  allegations  of 


his  complaint,    affirmed. — Huntt   v.    McNamee 
(0.  a  A.)  293. 

*A  request  for  the  direction  of  a  verdict  for 
defendant,  in  an  action  for  wrongful  death, 
was  properly  refused  where  the  declaration 
stated  a  cause  of  action,  and  the  evidence  en 
the  material  issues  of  fact  was  conflicting. — 
J.  W.  Bishop  Co.  V.  Shelhorse  (C.  C.  A.)  643. 

*It  is  tbe  settled  rule  in  the  federal  courts 
that  it  is  the  right  and  duty  of  a  trial  judge 
to  direct  a  verdict  where  in  his  opinion  ths 
evidence  would  not  sustain  a  verdict  for  the 
adverse  party. — ^TumbuU  v.  Ross  (C.  C.  A) 
649. 

The  action  of  a  trial  judge  in  directing  a 
verdict  for  defendant  on  the  ground  of  the  in- 
sufficiency of  plaintiff's  evidence  to  sustain  a 
recovery  affirmed. — Turnbull  v.  Ross  (C  C 
A)  649. 

f  4.     Instmotions  to  Jury. 

*Where  an  issue  of  ordinary  care  or  reason- 
able care  is  submitted  to  the  jury  for  deter- 
mination, it  is  error  for  the  court  to  refuse 
a  requested  instruction  correctly  defining  such 
terms — ^Denver  &  R.  G.  R.  Co.  v.  Norgate 
(C.  C.  A.)  247. 

A  party  is  not  deprived  of  the  benefit  of  his 
objections  and  exceptions  to  instructions  be- 
cause taken  after  the  jury  had  retired,  where  it 
was  done  at  the  instance  of  the  court,  and  by 
its  permission,  to  avoid  detaining  the  jury  on 
account  of  the  near  approach  of  the  end  of  the 
term.— Dalton  v.  Moore  (C.  C.  A.)  311. 

*Where  plaintiff  in  an  action  for  damages 
for  personal  injuries  testifies  as  to  the  extent 
thereof  in  contradiction  of  witnesses,  defend- 
ant was  entitled  to  an  instruction  that  the  jury 
may  consider  the  fact  that  she  is  directly  inter- 
ested in  the  result. — Denver  City  Tramway  Co. 
V.  Norton  (C.  C.  A.)  599;  Same  v.  French,  Id. 

*  Where  plaintiff  was  a  witness,  the  duty 
to  charge  tnat  the  jury  may  consider  the  fact 
that  she  is  interested  is  not  met  by  a  general 
instruction  that  the  jury  are  the  proper  judges 
of  the  credibility  of  witnesses. — Denver  City 
Tramway  Co.  v.  Norton  (C.  C  A.)  599;  Same 
V.  French,  Id. 

TROVER  AND  CONVERSION. 

Restraining  action  for,  see  "Injunction,**  |  L 

TRUSTS. 

Trust  deeds,  see  "Chattel  Mortgages.** 


TUGS. 


See  'Towage." 
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ULTRA  VIRES. 

Acts  of  corporation,  see  ^'Corporations,**  |  S. 
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UNFAIR  COMPETITION. 

Sm  "Trade-Malta  and  Trade-Names."  i  2. 

UNITED  STATES. 

See  ''CastomB  Duties." 

Conspiracy  to  defraud,  see  ''CJonspiracy,"  I  1. 

Contamination  of  air  by  factory  near  govern- 
ment quarantine  station,  see  "Nuisance/'  $  1. 

Courts,  see  "Courts,"  §§  2,  7.  8:  "Removal  of 
Causes." 

Relevancy  of  evidence  in  prosecution  for  de- 
frauding, see  "Criminal  Law,"  |  1. 

§    1.    Property,  oontraots,  and  liabilities. 

A  change  made  by  the  United  States  in  the 
plans  and  specifications  of  a  contract  for  the 
construction  of  a  public  work  held  to  come 
within  a  provision  of  the  contract  requiring 
the  amount  of  increased  or  diminished  compen- 
sation on  account  of  such  changes  to  be  as- 
sessed by  a  board  appointed  for  the  purpose, 
which  rendered  the  finding  of  such  board  con- 
clusive, and  excluded  the  jurisdiction  of  the 
courts.— Conners  v.  United  States  (C.  C.  A.)  16. 

VACATION. 

Of  sale  on  execution,  see  "Execution,''  S  L 


VALUE. 


Limits  of  jurisdiction,  see  ' 
moval  of  Causes,"  §  8. 


•Courts,"  I  4;    ^'Re- 


VENDOR  AND  PURCHASER. 

See  "Sales.** 

I    1.    Constrnotioii  and  operation  of  oon- 
traot. 

A  contract  to  sell  "all  my  interest  in  320 
acres  of  land,  at  the  rate  of  |14  per  acre," 
is  a  contract  for  the  sale  of  an  interest  In  the 
land  at  the  rate  of  $14  per  acre  for  the  entire 
tract.— Ward  v.  Foley  (C.  C.  A.)  364. 

I    2.    Performance  of  contract. 

A  purchaser  of  wild  lands  held  not  charge- 
able with  interest  on  unpaid  purchase  money 
because  of  his  possession  during  the  time  con- 
summation of  the  sale  was  delayed  by  the 
inability  of  the  vendors  to  sooner  perfect  their 
title,  until  which  time  the  purchase  money  was 
not  due,  and  where  the  income  derived  from  the 
land  was  insufficient  to  pay  the  taxes  thereon. — 
Wood  V.  Deskins  (C.  C.  A.)  500. 

f  3.     Rights  and  liabilities  of  parties. 

A  purchaser  of  lands  under  a  contract  who 
took  possession,  although  the  sale  had  not  been 
consummated  owing  to  delay  caused  by  the 
inability  of  the  vendors  to  perfect  their  title, 
is  not  entitled  to  credit  on  the  purchase  money 
for  taxes  paid  pending  such  consummation, 
even  though  the  income  from  the  land  was  in- 
sufficient to  pay  such  taxes. — Wood  v.  Deskins 
(C.  C.  A.)  500. 


*To  entitle  a  defendant  to  proteetSon  as  a 
bona  fide  purchaser  for  value  and  withoot 
notice  of  lands  which  had  previously  been  con- 
veyed by  £hc  grantor,  he  must  allege  and  prove, 
not  only  want  of  notice,  but  also  actual  payment 
of  the  purchase  money,  independently  of  the 
recitals  in  his  deed,  wnich  do  not  constitute 
proof  of  such  payment— Johnson  t.  Georgia 
Loan  &  Trust  Co.  (C.  C.  A.)  593. 

I  4.     Remedies  of  vendor. 

♦A  contract  for  the  sale  of  land  construed, 
and  covenants  for  payment  of  the  purchase 
money  and  for  the  delivery  of  a  deed  conveying 
a  clear  title  in  fee  simple  held  mutual  and  de- 
pendent.— Michigan  Home  Colony  Co.  ▼.  Tabor 
(C.  C.  A.)  832. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  'Trial,**  $  S. 
Review  on  appeal  or  writ  of  error,  see  ** Appeal 

and  Error."  §  5. 
Setting  aside,  see  "New  Trial,**  §  1. 

VICE  PRINCIPALS. 

See  ''Master  and  Servant,"  |  2. 

VILLAGES. 

See  "Municipal  Corporations.** 

WAIVER. 

See  "Estoppel.** 

Of  objections  to  particular  acts  or  proceecUngt, 

See  "Pleading,"  f  3. 

Reinstatement  of  parties,  see  "Parties,**  {  3. 

Of  rights  or  remedies. 
See  "Insurance,"  §  4. 
Warranty  of  goods  ^Id,  see  "Sales,**  %  2. 

WAR. 

War  revenue  tax,  see  "Internal  Revenue.** 

WARRANTY. 

On  sale  of  goods,  see  '*Sales,"  §§  2,  3. 
Parties  in  action  for  breach  of  warranty,  see 
"Parties,"  §  1. 

WATERS    AND    WATER    COURSES. 

"Flooding  mining  claim,  see  "Mines  and  Min- 
erals,'^ §  3. 

Jurisdiction  of  suit  to  enjoin  obstruction  of 
stream  as  dependent  on  amount  in  controversy, 
see  **Court8,'^  §  4. 

WELLS. 

Oil  or  gas  wells,  see  "Mines  and  Minerals,**  {  3. 
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WHARVES. 

A  wharf  built  on  a  navigable  river  In  the 
country  where  it  constitutes  the  only  means  by 
which  the  people  of  the  community  can  reach 
the  river  and'  vessels  thereon,  and  which  was 
built  for  such  use,  is  impressed  with  a  public 
interest,  and  a  single  carrier  cannot,  by  bnying 
or  leasing  the  same,  convert  it  into  private 
property,  so  as  to  have  the  right  to  exclude 
the  public  or  other  carriers  from  using  it  on 
payment  of  reasonable  wharfage. — Weems 
Steamboat  Co.  ▼.  People's  Steamboat  Go.  (C 
C.)  454. 

WILLS. 

See  "Executors  and  Administrators.** 
War    revenue    tax   on    legacies,    see   "Internal 
Revenue." 

WITNESSES. 

See  "Evidence." 

Instructions  as  to  credibility,  see  **TriaI/'  |  4. 

f    1.    Ezamiiiation. 

*Upon  the  issue  of  prior  invention,  witnesses 
testifying  as  to  the  use  of  such  invention  by 
others  ma^  properly  refresh  their  memories 
as  to  the  time  of  such  use  by  reference  to  con- 
temporaneous newspaper  articles,  describing 
the  iBvention,  which  they  read  at  the  time. — 


Bragg  Mfg.  Co.  t.  City  of  New  York  (C.  C.) 

§   S*    Oredlbllltj,   impeaohment,    oontra* 
dlotioB.  and  oorroboratioa. 

*A  witness  cannot  be  impeached  by  showing 
contradictory  statements  made  by  him  which 
are  not  relevant  to  any  issue  in  the  case. — 
Dillard  ▼.  United  States  (O.  G.  A.)  303. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics* 
Liens." 

WRITS. 

See  "Process." 

Particular  wrU$. 

See  "Execution" ;    "Habeas  Gorpus" ;   "Injunc- 
tion." 
Writ  of  error,  see  "Appeal  and  EJrror." 

WRONGFUL  SEIZURE. 

Under    internal    revenue    laws,    see    "Internal 
Revenue." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant." 


*  Point  annotated.    See  syllalms. 
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